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CHAPTER I. 
OF THE SUPREME COURT. 
§ 4650. J urisdiction. 


The supreme court shall have original jurisdiction in habeas corpus and 
quo warranto and mandamus as to all state officers, and appellate jurisdiction 
in all actions and proceedings, excepting that its appellate jurisdiction shall 
not extend to civil actions at law for the recovery of money or personal prop- 
erty, when the original amount in controversy or the value of the property 
does not exceed the sum of two hundred dollars, unless the action involves the 
legality of a tax, impost, assessment, toll, municipal fine, or the validity of a 
statute. The supreme court shall also have power to issue writs of mandamus, 
review, prohibition, habeas corpus, certiorari, and all other writs necessarv and 
proper to the complete exercise of ifs appellate and revisory jurisdiction. 
Each of the judges shall have power to issue writs of habeas corpus to any part 
of the state, upon petition by or on behalf of any person held in actual custody, 
and may make such writs returnable before himself or before the supreme 
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court, or before any superior court of the state, or any judge thereof. [L. 90, 
p. 822, § 6; 2 H. C., § 1; Const., Art. IV., § 4; see Cal. C. C. P., §$ 51, 52.] 


As to disposition of causes pending in the 
territorial courts upon the organization of 
the state courts, see Const., Art. XXVII., 
$5; Way v. Woolery, 6 W., 157. 

The original jurisdiction in quo warranto, 
etc., as to all state officers, granted the 
supreme court, does not exclude the juris- 
diction of the superior courts; each court 
has original concurrent jurisdiction in the 
issuance of such writs: Jones v. Reed, 3 
W., 57. But a member of the board of 
regents of the state agricultural college is 
not a ‘“‘state officer’ within the meaning of 


this section: State v. Smith, 6 W., 496; Id., 
9 W., 195. 
The term ‘proceedings’ in this section 


covers applications for relief not included in 
an ordinary proceeding, such as procecd- 
ings under the insolvency law, condemna- 
tlon, habeas corpus, quo warranto and the 
like; arrest in civil actions being a pro- 
visional remedy, and ancillary to the main 
action, is not within the meaning of the 
term ‘‘proceedings”’: Cline v. Harmon, 2 W. 
155; following Windt v. Banniza, 2 W., 1w- 

The limitation on appellate jurisdiction, 
has application to the amount sued for ana. 
not to the judgment rendered: Bleeker v 
Satsop Ry. Co., 3 W., 77. 

But while the amount claimed. "ig. Held to 
be the original amount in controversy, yet 
the bare allegation that property sought to 
be recovered is of certain syalue-"does not 
establish such value far the purpose of 
giving appellate jurisdietton. “The value is 
that found by ane couft, and jury: Herrin 
v. Pugh, 9 W., 

The demand must: ecd two hundred 
dollars, otherwise. .no appeal will lie: Pen- 
ter v. Straight, 1 “Wo; 363; Lotz v. Mason 
Co., 6 W., 1667s, > 

Where the RPS count in a complaint al- 
leged damages In the sum of two hundred 
dollars andthe second in the sum of five 
hundred dolldrs, a demurrer sustained to 
the second count will not operate to ex- 
clude the appellate jurisdiction: Penter v. 
Straight, supra. 

Where the object of the proceeding (in 
garnishment) is to ascertain the title and 
right of possession of personal property, 
and not the recovery of money, the action 
is within the appellate jurisdiction of the 
supreme court, whether the principal debt 
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be more or less than two eure dollars: 
Campbell v. Simkins, 10 W., 

In a trial of the ‘rights Pea property at- 
tached by a third party an appeal will He 
although the amount of the claim of the 
attaching creditor may be less than two 
hundred dollars, if the property is found to 
So oe that value: Eidson v. Woolery, 10 

The supreme court has no jurisdiction to 
review by certiorari the action of the lower 
court, when the original amount in contro- 
versy is not sufficient to authorize an ap- 
peal: State v. Superior Ct., 8 W., 271. In 
State v. Superior Ct., 6 W., 352, it was held 
that the jurisdiction to inquire into the 
proceedings of the superior court by cer- 
tilorari was not dependent upon the amount 
in controversy, but will He whenever the 
judgment of the superior court is rendered 
without proper service of summons. 

“Where by certiorari the superior judge is 
“Girected to certify to the supreme court a 
transcript of the record in a certain action, 
it is his duty to make return thereto, and 
-a return made by the clerk of the court is 
insufficient: State v. Sachs, 3 W., 496. 

The jurisdiction of the supreme and su- 
perior courts is expressly defined by the 
constitution, and reference must be had 
thereto to determine their jurisdiction in 
any particular case: State v. Superior Ct., 
15 W., 668 

Under the constitution of this state the 
supreme court has jurisdiction to issue 
writs of prohibition to restrain the superior 
courts from proceeding without, or in ex- 
cess of, jurisdiction, and the supreme court 
is not restricted in the exercise of such 
power merely to cases where it may be 
necessary in aid of its appellate jurisdic- 
tion: State v. Superior Ct., 15 W., 668. 

See infra title 36, jurisdiction on appeal. 

The settled rule 1s that the amount sued 
for, exclusive of interest, is the test of jur- 
isdiction in all cases where actions are 
brought to recover money: Dashiell v. 
Slingerland, 60 Cal., 653, 654; 65 Cal., 387; 86 
Cal., 459, 461. 

The ad damnum clause in the complaint 
is the test of jurisdiction: Maxfield v. John- 
son, 30 Cal., 546; 34 Cal.. 28, 34; 60 Cal., 653, 
655; 65 Cal., 387; 81 Cal., 599; 86 Cal., 409, 461. 


Is a Court or Record—General Powers. 


The supreme court shall be a court of record, and shall be vested with 


all power and authority necessary to carry into complete execution all its 
judgments, decrees, and determinations in all matters within its jurisdiction, 
according to the rules and principles of the common law, and the constitution 
and laws of this state. [L. 790, p. 323, § 10; 2 H. C., § 2; Const., Art. IV., 


$ 11.] 


§ 4652. Is Always Open—Regular Sessions. 


The supreme court shall always be open for the transaction of business, 
except on non-judicial days. It shall hold regular sessions for the hearing of 
causes at the seat of government, commencing on the second Mondays of 
January, May, and October of each year, and special sessions at the same 
place, at such other times as may be prescribed by the justices thereof. If 
proper rooms in which to hold the court, and for the accommodation of the 
officars thereof, are not provided by the state, together with attendants, furni- 
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ture, fuel, lights, record books and stationery, suitable and sufficient for 
the transaction of business, the court, or any three justices thereof, may 
direct the clerk of the supreme court to provide the same; and the expense 
thereof, certified by any three justices to be correct, shall be paid out of 
the state treasury, out of any funds therein not otherwise appropriated.. 
Such moneys shall be subject to the order of the clerk of the supreme 
court, and be by him disbursed on proper vouchers, and accounted for by- 
him in annual settlements with the state auditor. [L. ’90, p. 322, § 4; 2 


H. C., § 3; Const., Art. IV., § 2; see Cal. C. C. P., § 47.] 


See infra §§ 4709-4711, legal holidays. 

See infra § 4712, business authorized to be 
transacted on non-judicial days. 

Under the provision of ihe constitution 
requiring the supreme court to be always 


open for the transaction of business, except 
. on non-judicial days, there are no terms in 
the sense in which they were formerly held, 
but only a division of its sittings into ses- 
sions; Skagit Ry. Co. v. Cole, 1 W., 330. 


§ 4653. Effect of Adjournments. 


Adjournments from day to day, or from time to time, are to be constrned 
as recesses in the sessions, and shall not prevent the court from sitting at any 
time. [L. 90, p. 323,.8 7; 2 H. C., § 4; Cal. C. C. P., § 48.] 

This 


$§ 4655, 
and is 


and the preceding section, with system In force under tne territorial organ- 
4606, infra, abolish terms of courts ization. 
a departure in this respect from the 


3 4654. Necessary for Quorum. 


It shall require a majority of the justices of the supreme court to form 
a quorum.and pronounce a decision. In the determination of causes, al} 
decisions of the court shall be in writing, and the grounds of the decision shal} 
be stated. [L. 790, p. 322, § 5; 2 H. C., § 5; Const., Art. IV., § 2; see Cal. 
C. C. P., $$ 43, 45, 54.] 


Where the judges comprising a court are 
equally divided in opinion, if the question 
be upon reversal or atlirmance of the judg- 
ment on appeal or writ of error, the rule is 
that the judgment must be affirmed: Ayers 
v. Bensley, 32 Cal., 632; citing The Antelope, 


ley v. Aspinwall, 3 N. Y., 547, 569. 
QUORUM.—The general rule is, that to 
make a quorum of a select and detinite 
body of men possessing the power to act, a 
majority at least must be present, and that 
a majority of the quorum muy decide: Ex 


10 Wheat., 66; Etting v. Bank of U. 8, 11 
Wheat., 59, and other cases. See also Oak- 


3 4655. Rules of Practice and Form of Process. 


The supreme court may, from time to time, institute such rules of prac- 
tice and prescribe such forms of process to be used, and for the keeping of 
the dockets, records, and proceedings for the regulation of the said court, 
as shall be deemed most conducive to the due administration of justice, except 
as otherwise provided by law. [L.?90, p. 323, § 12; 2 H. C., § 6.] 

See Infra § 4695, notes. G. S. M. Co. v. Ruble, 9 Or., 121; see Carney 
See tnfra § 4673, rules of superior courts. v. Barrett. 4 Or., 171; Nichels v. Gritħn, 
The supreme court has the inherent right 1 W. T., 374; 4 Am. & Eng. Encyc. Law, 
to prescribe rules ror the orderly conduct of p. 450, and note 7. 
its business, not repugnant to law: Coyote 


§ 4656. Style of Process. 


Its process shall run in the name of the “state of Washington,” bear test 
in the name of the chief justice, be signed by the clerk of the court, dated 
when issued, sealed with the seal of the court, and made returnable according 
to law, or such rule or orders as may be prescribed by the court. [L. 790, p. 
323, § 11; 2 H. C., § 7; Const., Art. IV., § 27.] 


See infra $ 4671, process of superior courts. 
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$ 4657. The Seal. 


The seal of the supreme court shall be the vignette of General George 
Washington, with the words “Seal of the Supreme Court, State of Washing- 
ton,” surrounding the vignette. [L. ’90, p. 324, § 17; 2 H. C., § 8; Const., 
Art. XXVII., § 9.] 


§ 4658. Effect of Judgment. 


The judgments and decrees of the supreme court shall be final and con- 
clusive upon all the parties properly before the court. [L. 90, p. 323, § 8; 2 
H. C., § 9.] 


A judgment of the supreme court in an -superior court: 
equity cause cannot be modified by the 


State v. Superior Ct. 7 W., 


CHAPTER II. 
OF SUPERIOR COURTS. 


$ 4663. Original Jurisdiction of Superior Courts. 


The superior courts shall have original jurisdiction in all cases in equity, 
and in all cases at law which involve the title or possession of real property, 
or the legality of any tax, impost, assessment, toll, or municipal fine, and in 
all other cases in which the demand or the value of the property in controversy 
amounts to one hundred dollars, and in all criminal cases amounting to felony, 
and in all cases of misdemeanor not otherwise provided for by law: of actions 
of forcible entry and detainer: of proceedings in insolvency; of actions to pre- 
vent or abate a nuisance; of all matters of probate, of divorce, and for annul-. 
ment of marriage, and for such special cases and proceedings as are not other- 
wise provided for; and shall also have original jurisdiction in all cases and of 
all proceedings in which jurisdiction shall not have been by Jaw vested ex- 
clusively in some other court, and shall have the power of naturalization, and 
to issue papers therefor. Said courts and their judges shall have power to 
issue writs of mandamus, quo warranto, review, certiorari, prohibition, and 
writs of habeas corpus, on petition by or on behalf of any person in actual 
custody in their respective counties. Injunctions and writs of prohibition 
and of habeas corpus may be issued on legal holidays and non-judicial days. 
[L. 790, p. 342, § 5; 2 H. C., § 10; Const., Art. IV., § 6; see Cal. C. C. P., 


g 76.] 


Sce infra § 6075, jurisdiction in probate. 

See supra § 4650, notes. 

See infra § 4704, naturalization. 

The word “court” means something more 
than judge; 
continues: 
476, 478, 

The superior courts have concurrent jur- 
isdiction with justices of the peace where 
the sum sued for is less than one hundred 
dollars: State v. Hunter, 3 W., 92. 

The jurisdiction of the superior court in 
the issuance of injunctions against state 
officers is not excluded hy Art. IV., § 4, of 
the Const.: Jones v. Reed, 3 W., 

It is not essential that the jurisdiction of 
the superior court should aftirmatively ap- 
pear in the judgment roll; if it does not, 
and the contrary does not therein afħirma- 


Gunderson y. Cochrane, 3 W., 


judges change, but the court 


tively appear, jurisdiction will be conclu. > 
sively presumed: Hahn v. Kelly, 34 Cai., 
391, 407; see 33 Cal.. 537, 541; 34 Cal., 611, 615; 
41 Cal., 41, 51; 42 Cal, 484, 492; 45 Cal., 455, 
464; 46 Cal., 610, 636; 49 Cal., 374, 380; 8 Nev., 
805, 308; 4 Or., 180, 183, also 305, 309; 6 Or. 
93, 104; see 42 Cal., 577, ' 
The term “assessment” refers to such as- 
sessments as are authorized in relation to 
revenue and taxation. and such as may be 
made under the authority of a municipal or 
other public corporation to meet the cost or 
expense of a public improvement, and does 
not include assessments by a private cor- 
poration upon its stockholders: Arravo D. 
& W. Co. v. Superior Ct., 92 Cal., 47, 50. 
Admitting, but not deciding, that the writ 
coram nobis might issue from a superior 
court of this state to inquire into certain 
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alleged misstatements by the prosecuting mony of such witness “was not in accord- 


witness upon the trial of a criminal cause, 


the petition therefor would not be sufficient untrue”: 


when based upon the claim that the testi- 


3 4664. Appellate Jurisdiction. 


ance with the facts but was fraudulent and 
State v. Superior Ct., 15 W., 339. 


The superior courts shall have such appellate jurisdiction in cases arising 
in justices’ and other inferior courts in their respective counties as may be 
prescribed by law. [L. 90, p. 343, § 6; 2 H. C., § 12; Const., Art. IV., § 6; 


Cal. €C. C. P., § 77.] 


See infra § 6754, notes, appeals from justices’ courts. 
$ 4665. Are Courts of Record—Always Open—Sessions. 
‘The superior courts are courts of record, and shall be always open, except 


on non-judicial days. 
the several counties, respectively. 


They shall hold their sessions at the county seats of 
They shall hold regular and special ses- 


sions in the several counties of this state at such times as may be prescribed 
hy the judge or judges thereof. [L. ’90, p. 343, § 7; 2 H. C., § 13; Const., 
Art. IV., $§ 6, 11; see Cal. C. C. P., § 73.] 


See infra §§ 4709-4713. legal holidays. 

The constitution, Art. IV., 88 6, 11. had the 
effect to abolish the territorial system of 
terms and final adjournments of courts. 
The word sessions” as used in this and the 
next section means the time during which 
the court is, in fact, held at the place ap- 
pointed, and enguged in business; and the 


word ‘‘recesses’’ the time in which the court 
is not actually engaged in business. This 
was the holding in Matter of Gannon, 69 
Cal, 541, under a similar constitutional pro- 
vision and statute. 

The court is always deemed open for pur- 
poses connected with a cause submitted to 
a jury: Edwards v. Ty., 1 W. T., 195. 


$ 4666. Effect of Adjournments. 

Adjournments from day to day, or from time to time, are to be construed 
as recesses in the sessions, and shall not prevent the court from sitting at any 
time. [L. 790, p. 343, § 8; 2 H. C., § 14; Cal. C. C. P., § 74.] 

See note to last preceding section. 
3 4667. Judge of Another County to Sit—Designation by Governor. 


Whenever a judge of the superior court of any county in this state, or a 
majority of such judges in any county in which there is more than one judge 
of said court, shall request the governor of the state to direct a judge of 
the superior court of any other county to hold a session of the superior court 
of any such county as is first herein above mentioned, the governor shall 
thereupon request and direct a judge of the superior court of some other 
county, making such selection as the governor shall deem to be most consistent 
with the state of judicial business in other counties, to hold a session of the 
superior court in the county the judge shall have requested the governor as 
aforesaid. Such request and direction by the governor shall be made in writ- 
ing, and shall specify the county in which he directs the superior judge to 
whom the same is addressed to hold such session of the superior court, and the 
period during which he is to hold such session. Thereupon it shall be the 
duty of the superior judge so requested, and he is hereby empowered to hold 
a session of the superior court of the county specified by the governor, at the 
scat of judicial business thereof, during the period specified by the governor, 
and in such quarters as the county commissioners of said county may provide 
for the holding of such session. [L. ’90, p. 343, § 10; 2 H. C., § 15; L. 793, 

p. 67, $ 1; Const., Art. IV., § 7; see Cal. C. C. P., $ 71.] 
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See infra § 4669, extent of powers of visit- evidence to the contrary, to be acting upon 
ing judge. the request of the governor, or of the judge 

A judge of the superior court of a par- of the latter county: Estate of Newman, 
ticular county, who holds court in another 75 Cal., 213; see also People v. Ah Lee Doon, 
county, must be presumed in the absence of 97 Cal., 171. 


§ 4668. Sessions Held at Request of Another Judge. 


Whenever a like request shall be addressed by the judge, or by a majority 
of the judges (if there be more than one) of the superior court of any county 
to the superior judge of any other county, he is hereby empowered, if he 
deem it consistent with the state of judicial business in the county or counties 
whercof he is a superior judge (and in such case it shall be his duty to comply 
with such request), to hold a session of the superior court of the county the 
judge or judges whercof shall have made such request, at the seat of judicial 
business of such county, in such quarters as shall be provided for such session 
by the board of county commissioners, and during such period as shall have 
been specified in the request, or such shorter period as he may deem necessary 
by the state of judicial business in the county or counties whereof he is a 
superior judge. [L. 90, p. 343, § 10; 2 H. C., § 15; L. 793, p. 68, § 2; Const., 
Art. IV., § 7; see Cal. C. C. P., § 71.] 


See notes to last section. There being no constitutional or statutory 

A judge of the superior court of one coun- provision in this state requiring the fact to 
ty may hold court in another county at the be spread of record, when any visiting 
request of a judge thereof: Eureka L & Y. judge has been called to hold court in an- 
Co. v. Superior Ct., 66 Cal., 311, 316. other county, the presumption must obtain, 

Where judges are allowed by statute to in the absence of an afirmative showing to 
exchange courts on request, a judge who the contrary, that such visiting judge prop- 
has tried a cause in another district than erly acquired jurisdiction to discharge the 
his own may certify and settle a statement duties of judge of the court to which he has 
of facts after returning to his own district: been called: State v. ee 12 W., 170; 
King Co. v. Hill, 1 W., 68. State v. Superior Ct., 3 W., 


§ 4669. Number of Sessions at Same Time—Effect of Acts of Visiting Judge. 


In any county where there shall be more than one superior judge, or in 
which a superior judge of another county may be holding a session of the 
superior court, as in this chapter provided, there may be as many sessions of 
the superior court at the same time as there are judges thereof, or assigned to 
duty therein by the governor, or responding to a request made as provided in 
the last preceding section. In such cases the business of the court shall be so 
distributed and assigned by law, or in the absence of legislation therefor, by 
such rules and orders of the court as shall best promote and secure the con- 
venient and expeditious transaction thereof. Judgments, decrees, orders and 
proceedings of any session of the superior court held by one or more of the 
judges of said court, or by any judge of the superior court of another county 
pursuant to the provisions of this chapter, shall be equally effectual as if all 
the judges of such court presided at such session. [L. 790, p. 341, § 2; 2 H. 
C., § 16; L. 793, p. 68, § 3.] 

Under the rules of allotment of causes in born Fd. Co. v. Augustine, 5 W., 67, 70; see 
the superior court of King county an order Hill v. Young, 7 W. 
transferring an equity cause from the Mandamus will not lie to compel two of 
equity department to the civil jury depart- the three judges of the superior court of a 
ment for the sole purpose of having the county to perform certain acts, for the rea- 
question of title in partition tried by a jury son that, if it take all of them to do the 
is uap inerizee State v. Lichtenberg, 4 W., act. all are necessary parties, while if one 
553, 536. could do the act the one whose duty it was 


The court has power to direct a jury trial to act should be proceeded ear alone: 
of issue of fact in an equity cause: Dear- State v. Superior Ct., 4 W., 


1234 ` 
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§ 4670. Expenses of Judge Called to Another County. 

Any judge of the superior court of any county in this state who shall 
hold a session of the superior court of any other county, in pursuance of the 
provisions of this chapter, shall be entitled to receive from the county in which 
he shall hold such sessions the amount of his actual traveling expenses from 
his residence to the place where he shall hold such sessions, and on his return 
to his residence, and of the actual traveling expenses of his sojourn at the 
place where he shall hold such sessions during the continuance thereof. The 
county clerk of such county shall, upon the presentation to him by such 
judge of a statement of such expenses, verified by his affidavit, issue to such 
Judge a certificate that he is entitled to the amount thereof; and upon presen- 
tation of such certificate to the auditor of such county he shall draw a warrant 
on the general fund of such county for the amount in favor of such judge. 
[L. ’93, p. 69, § 4; Const., Art. IV., § 14.] 


This section supersedes § 2965, 1 Hill’s Code. 


§ 4671. Jurisdiction—Process—Venue. 

The process of the superior courts shall extend to all parts of the state: 
Provided, That all actions for the recovery of the possession of, quieting the 
title to, or for the enforcement of liens upon real estate shall be commenced 
in the county in which the real estate, or any part thereof, affected by such 
action or actions is situated. [J. 790, p. 343, § 9; 2 H. C., § 17; Const., Art., 
TV., § 6; Cal. C. C. P., § 78-] 


See Const., Art. IV, § 27, style of process. See infra § 4852 and notes, venue of actions. 


§ 4672. Process, to Whom Directed. 

Unless otherwise provided by statute, all process issuing out of the 
[superior] court shall be directed to the sheriff of the county in which it 1s to 
be served, and be by him executed according to law. [L. 91, p. 84, § 5; 2 H. 
C., § 795. ] 7 


See infra § 6868, process directed to sheriff in which to be served. 


§ 4673. Judges to Establish Uniform Rules. 

The judges of the superior courts shall, from time to time, establish 
uniform rules for the government of the superior courts. [Iu. ’90, p. 344, § 
13; 2H.C., § 18; Const., Art. IV., § 24.] 


See supra § 4655 and notes, rules of supe- which would have the effect to extend the 

rior court. see E period within which amendments 
See infra § 4695, notes, as to rules. ay be proposed to a statement of facts: 
The court has no power to establish rules W ‘arburton v. Ralph, 9 W., 537, 5 


§ 4674. Seal. 

The seals of the superior courts of the several counties of the state shall 
be, until otherwise provided by law, the vignette of General George Washing- 
ton, with the words, “Seal of the Superior Court of County, State of 
Washington,” surrounding the vignette. [L. ’90, p. 345, § 17; 2 H. C., § 19; 
Const., Art. XXVII., § 9.] | 


See supra § 4657, seal of supreme court. 
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$ 4675. Limit of Time for Decision. 


Every case submitted to a judge of a superior court for his decision shall 
be decided by him within ninety days from the submission thereof: Pro- 
vided, That if within said period of ninety days a rehearing shall have been 
ordered, then the period within which he is to decide shall commence at the 
time the cause is submitted upon such rehearing, and upon wilful failure of 
any such judge so to do, he shall be deemed to have forfeited his office. [L. 
790, p. 344, § 12; 2 H. C., § 20; Const., Art. IV., § 20.] 


$ 4676. Judges Pro Tempore—Appointment—Oath—Compensation. 


A case in the superior court of any county may be tried by a judge pro 
tempore, who must be a member of the bar, agreed upon in writing by the 
parties litigant, or their attorneys of record, approved by the court, and sworn 
to try the case; and his action in the trial of such cause shall have the same 
effect as if he were the judge of such court. A judge pro tempore shall, 
before entering upon his duties in any cause, take and subscribe the following 
oath or affirmation :— 


I do solemnly swear (or affirm, as the case may be) that I will support the 
constitution of the United States and the constitution of the state of Wash- 
ington, and that I will faithfully discharge the duties of the office of judge 
pro tempore in the cause wherein is plaintiff and defendant, accord- 
ing to the best of my ability. 

He shall receive a compensation of ten dollars for each day engaged in 
said trial, to be paid in the same manner as the salary of the superior judge. 


[L. 790, p. 343, § 11; 2 H. C., § 21; Const., Art. IV., § 7; see Cal. C. C. P., 
§ 72.] i 


If the attorneys in an action agree upon a his appointment: Id. 


judge pro tem., and such agreement is ap- 
proved by the regular judge and entered 
upon the journal and the judge pro tem. 
properly sworn to try the case, the pre- 
sumption from the journal entries is that a 
written stipulation was entered into as re- 
quired by this section: State v. Sachs, 3 
W.. 691. 
' When defendant appears and tries his 
case before a judge pro tem. he is estopped 
from thereafter questioning the legality of 


If a cause has been transferred to a judge 
pro tem. for trial. he retains jurisdiction of 
it to the end, and an order of the regular 
judge vacating the judgment of the judge 
pro tem. is void: Jd. 

The authority given by $ 36, Art. VIII.. of 
the constitution of Montana to a special 
judge to trv a case, carries with it author- 
itv to do any act incidental or necessary to 
the exercise thereof: Littrell v. Wilcox, 1l 
Mont., 77, 80. 


CHAPTER III. 


OF JUSTICES’ COURTS. 


§ 4680. General Powers of Justices of the Peace. 


Every justice of the peace elected in any precinct in this state is hereby 
authorized to hold a court for the trial of all actions in the next section 
enumerated, to hear, try, and determine the same according to law; and for 
that purpose, where no special provision is otherwise made by law, such court 
shall be vested with all the necessary powers which are posséssed by courts 
of record in this state; and all laws of a general nature shall apply to such 
justice’s court, as far as the same may be applicable, and not inconsistent with 
the provisions of this chapter. [L. 754, p. 226, § 22; Cd. ’81, $ 1709; 2 IL. 
C.. § 22; Const., Art. IV., § 10; Abb. R. P. S., p. 359.] 
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See infra § 6554 and notes, jurisdiction of 
justices. 

See infra § 6715, jurisdiction in contempt 
cases. 

See infra § 4695, powers respecting judicial 
proceedings. 

See infra § 6542, civil actions and proceed- 
ings in justices’ courts. 

When that part of the Code of Civil Pro- 
cedure which expressly deals with proceed- 


OF JUSTICES’ COURTS. 


[3 4681 


ers of these courts in relation to a general 
subject about which the powers of courts of 
record are expressly prescribed in another 
part of the code, then the powers of the 
justices’ courts with respect to that sub- 
ject are to be determined by the provisions 
of the code expressly applicable to them, 
and not by the provisions expressly applic- 
able to courts of record: Weimmer v. Suth- 
erland, 74 Cal., 341. 


ings in justices’ courts prescribes the pow- 
§ 4681. Jurisdiction in Civil Actions and Proceedings. 


“very justice of the peace shall have jurisdiction and cognizance of the 
following civil actions and proceedings: — 

1. Of an action arising on contract for the recovery of money only in which 
the sum claimed is less than one hundred dollars; 

2. Of an action for damages for injuries to the person, or for taking or 
detaining personal property, or for injuring personal property, or for an 
injury to real property when no issue raised by the answer involves the 
plaintiff's title to or possession of the same, when the amount of damages 
claimed is less than one hundred dollars; also of actions to recover the posses- 
sion of personal property, when the value of such property, as alleged in the 
complaint, is less than one hundred dollars; 

3. Of an action for a penalty less than one hundred dollars; 

4. Of an action upon a bond conditioned for the payment of money, when 
the amount claimed is less than one hundred dollars, though the penalty of the 
bond exceed that sum, the judgment to be given fof the sum actually due, 
not exceeding the amount claimed in the complaint; 

5. Of an action on an undertaking or surety bond taken by him or his 
predecessor in office, when the amount claimed is less than one hundred 
dollars; , 

6. Of an action for damages for fraud in the sale, purchase, or exchange 
of personal property, when the damages claimed are less than one hundred 
dollars; | 

7. To take and enter judgment on confession of a defendant, when the 
amount of the judgment confessed is less than one hundred dollars; 

8. To issue writs of attachment upon goods, chattels, moneys, and effects, 
when the amount is less than one hundred dollars; 

9. Of all other actions and proceedings of which Jurisdiction is specially 
confessed [conferred] by statute, when the amount involved is less than one 
hundred dollars, and the title to or right of possession of or to a lien upon 
real property is not involved. [L. ’54, p. 226, § 23; L. 55, p. 11; L. 773, p. 
533, $ 17; L.°77, p. 199, $ 1; Cd. °81, X 1710; L. 783, p. 44, 8 1, subd. 4; L. 
"91, p. 137, $1; 2 H. C., § 23; Abb. R. P. S., p. 359; Const., Art. IV., § 10.] 


See supra § 560, jurisdiction prohibited 
over certain claims. 

See supra § 4660 and notes, concurrent 
jurisdiction with the superior court. 

See infra § 6542, civil actions and proceed- 
ings in justices’s courts. 

The amount claimed and not the amount 
recovered is the test by which justices’ 
jurisdiction is determined: Ebey v. Engle, 
1 W. T., 72: but this case was overruled in 
Bagley v. Carpenter. 2 W. T.. 19, 22. 

Under the constitution justices of the 
peace have no jurisdiction in cases in 


which the demand or value of property in 
controversy is one hundred dollars or more: 
Moore v. Perrott, 2 W., 1, 3. 

A justice of the peace has no jurisdiction 
of an action for the recovery of a sum due 
and interest thereon, when the total 
amount of the claim exceeds one hundred 
dollars, by the addition of the Interest 
thereon: State v. Superior Ct., 9 W., 369. 

If the justice has no jurisdiction of the 
subject matter of an action the superior 
court can acquire no jurisdiction thereof 
by an appeal: Id. 
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The judicial acts of a justice of the peace 
and his power over a judgment entered by 
him are exhausted upon the moment the 
judgment is rendered, and all his acts 
thenccforward relating thereto are only 
ministerial: McCoy v. Bell, 1 W., 50, 511. 

An attempt by a justice to continue a 
cause after the rendition of a judgment is 
a mere nullity: Id.; Griffin v. Pitman, 
8 Or., 342. 

It is a general rule that the demand 
which is in the first instance beyond the 
jurisdiction of a justice, may be brought 


within the jurisdiction by fair and honest - 


off-sets, or credits, or by a remittitur; but 
the rule has its exceptions: 12 Am. & Eng. 
Encyc. Law, p. 42%, and notes. 

Nothing is presumed in favor of the jur- 
isdiction of inferior courts: but if the jur- 
isdiction attaches everything will be pre- 
sumed in favor of the judgment: Tucker 
v. Harris, 58 Am. Dec., 488. 491; Palmer v. 
Oakley, 47 Id., 41, 57; Reynolds v. Stansbury, 


OF COURTS. 


[Tire XXVI. 


55 Id.. 459, 463; Horan v. Wahrenberger, 58 
Id., 145; Cooper v. Sunderland, 66 Id., 52, 
56; Morrow v. Weed, 66 Id., 122; Hahn v. 
Kelly, 94 Id., 

Judgment is prima facie evidence of jur- 
isdiction, and will prevail until rebutted: 
Horton v. Critchfield, 65 Am. Dec., 701. 

A justice of the peace does not acquire jur- 
{sdiction of the subject matter of an action, 
when the complaint fails to allege that the 
property in controversy is within the same 
county as the justice court: Woodbury v. 
Henningsen. 11 W., 12. 

The jurisdiction and powers of justices of 
the peace are statutory merely; and must 
be affirmatively shown: Martin v. Fales, 
36 Am. Dec.. 693; Spear v. Carter, 48 Id., 
688: McDonald v. Prescott, 90 Id., 517; Key- 
vers v. McComber, 67 Cal., 395; Isltzroth v. 
Ryan, 89 Cal., 135, 140. 

See ‘generally 12 Am. & Eng. Encyc. Law, 
pp. 426-439. 


§ 4682. Restrictions on Civil Jurisdiction. 
The jurisdiction conferred by the last section shall not, however, extend 


to the following civil actions:— 


1. In which the title to real property shall come in question; 
2. Nor to an action for the foreclosure of a mortgage, or enforcement of 


a lien on real estate; 


3. Nor to an action for false imprisonment, libel, slander, malicious prose- 
cution, criminal converzation, or seduction; 
4. Nor to any action against an executor or administrator as such. [L. 754, 


p. Dots § R45 Cd. 
Art. IV., 8§ 6, 10.] 


The words ‘forcible entry and detainer,’’ 
omitted from this section, as superior 
courts have exclusive jurisdiction in forci- 
ae entry and detainer. See infra §§ 5525- 


An action in which the plaintiff, in order 
to recover, must allege and prove title, is 
not within the jurisdiction of a justice of 
the peace, notwithstanding it is in form an 
action of forcible entry and detainer: 
Aiken v. Aiken, 12 Or., 203 


81, § 1711; 2 H. C., § 24; Abb. R. P. S., p. 359; 


Const., 


If title to real property comes in question 
in a trial in justice’s court by defense or 
plea, such court is ousted of its SUES 
tion: Sweek v. Galbreath, 11 Or., 51 

A justice’s court cannot revive r judg- 
ment so as to make it a lien on real prop- 
erty: Glaze v. Lewis, 12 Or., 347. 

Injury for diverting or appropriating 
running water is not within the jurisdic- 
tion of this court: Hill v. Newman, 5 Cal., 
446; Van Etten v. Jilson, 6 Cal., 19 


§ 4683. Jurisdiction in Criminal Cases. 
The jurisdiction of justices of the peace in criminal prosecutions shall 


be co-extensive with their respective counties, and they shall have concurrent 
jurisdiction with the superior courts in affrays, assault and battery, violation 
of estray laws, obstructions of highways and bridges, charging extra tolls at 
ferries and bridges, neglect of roads by supervisors, public indecency, having 
obscene books, pamphlets for exhibition or otherwise, malicious trespass, and 


in case of petit larceny, in all misdemeanors where the offense charged is not 
punishable by imprisonment, or by a fine greater than one hundred dollars, 


and public nuisance; and they shall also have jurisdiction over all criminal 
cases coming under any city or town ordinance, and on conviction shal) have 
power to fine the person so offending in any sum not exceeding one hundred 
dollars. [L. 760, p. 279, § 171; L. 73, p. 181, § 184; L. ’75, p. 51, § 1; Cd. 
"81, § 1886; 2 H. C., $ 25; Const., Art., IV, $$ 6, 10.] 


See infra § 6666. practice and trial in erim- 
inal actions in justices’ courts. 

See infra § 7056, exclusive original juris- 
diction in offense of provoking assault, etc. 

See infra §§ 7081-7082, exclusive original 


juiaciction in offense of reckless shooting, 
etc. 

See infra § 7077, jurisdiction of Sunday 
riots, fighting, etc. 
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See infra $7140, jurisdiction of trespassing 
hunters. 
See infra § 7325, jurisdiction of killing sea- 


gulls. 

See infra 8§ 7389, 7393, jurisdiction of of- 
fenses against fisheries, etc. 

See infra § 7440, jurisdiction of offense of 
wearing G. A. R. button. 

See note to last section. 

Justices of the peace have no authority 
or jurisdiction to try and determine a case 
of felony, but only to act as an examining 
magistrate, and take a bond, ete.: Williams 
v. Shelby, 2 Or., 144. 


OF MAGISTRATES. 


[23 4684-4691 


When the statute creates an offense, and 
affixes a penalty thereto, and provides for 
its collection by an action before a justice 
of the peace, the justice’s court has exclu- 
sive jurisdiction of such action: Multno-: 
mah Co. v. Knott, 6 Or., 279. 

If it affirmatively appears from the rec- 
ord of the proceedings of an inferior court 
that a person was tried and sentenced to 
be punished for an act which is not a 
crime, the judgment is absolutely void. and 
a person in custody under such a judgment 
will be discharged on habeas corpus: Ex 


- parte Kearney, 55 Cal., 212. 


§ 4684. Territorial Jurisdiction of Justices—Residence. 
The jurisdiction of justices of the peace elected in pursuance of the 


provisions of chapter 18, title 6, part 1., shall be co-extensive with the limits 
of the county in which they are elected or appointed, and no other or greater, 
but every justice of the peace shall continue to reside in the precinct for 
which he was elected or appointed, during his continuance in office. [L. 54, 
p. 224, § 9; Cd. 81, § 1702; 1 H. C., § 314; see 2 H. C., § 27.] - . 


See infra § 6542, civil actions and proceed- 
ings in justices’ courts. 
A justice’s court has jurisdiction without 


made on the defendant in any precinct in 
the county, although such precinct is not 
the one in which the action is brought: 


regard to the residence of the parties, 


Taylor v. Jenkins, 11 Or., 274. 
when personal service of the summons is 


§ 4685. Office, Where Held—Process. 


Every justice of the peace shall keep his office in the precinct for which 
he may be elected, and not elsewhere; but he may issue process in any place 
in his county. [L. 754, p. 226, § 20; Cd. 81, § 1707; 2 H. C., § 28.] 


See last section. 


§ 4686. Not to Office With an Attorney, Except. - 


No justice of the- peace shall hold his office in the same room with a 
practicing attorney, unless such attorney shall be his law partner; and in that 
case, such partner shall not be permitted to appear or practice as an attorney 
in any case tried before such justice of the peace. [L. 754, p. 226, § 21; Cd. 
781, 88 1708, 3294; 2 H. C., § 29.] 


See infra § 4698, in what cases justice may 
act as attorney. 

Section 3294. Cd. ’81, omitted from Hill’s 
Code; it provides: “The law partner of 
any probate judge or justice of the peace 


in this territory shall not practice as at- 
torney or counsellor in the court over 
which such judge or justice presides.” The 
extent to which this section is in force is 
uncertain. 


CHAPTER IV. 


OF MAGISTRATES. 


§ 4690. Definition of Magistrate. ` 
A magistrate is an officer having power to issue a warrant for the arrest 

of a person charged with the commission of a crime. [L.’91, p. 91, § 1; 2 H. 

C., § 30.] 

$ 4691. Who Are Magistrates. 


The following persons are magistrates:—- 
1. The justices of the supreme court; 
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2. The superior judges, and justices of the peace; 
3. All municipal ofticers authorized to exercise the powers and perform 
the duties of a justice of the peace. [L. 791, p. 91, § 2; 2 H. C., § 31.] 


See infra § 6695 et seq., examination of zance for certain offenses committed in 
persons before. presence of. 

See infra § 6680 et seq., power to preserve See infra § 7010. issuance of search war- 
the peace. rants by. 

See infra § 6690, power to require recogni- 


CHAPTER V. 
OF POWERS AND GENERAL PROVISIONS RE PECTING COURTS. 


§ 4695. Powers of Courts Respecting Conduct of Judicial Proceedings. 
Every court of justice has power,— 

1. To preserve and enforce order in its immediate presence; 

2. To enforce order in the proceedings before it, or before a person or 
body empowered to conduct a judicial investigation under its authority; 

3. To provide for the orderly conduct of proceedings before it or its officers; 

4. To compel obedience to its judgments, decrees, orders, and process, and 
to the orders of a judge out of court, in an action, suit, or proceeding pending 
therein; 

5. To control, in furtherance of justice, the conduct of its ministerial 
officers, and of all other persons in any manner connected with a judicial pro- 
ceeding before it, in every matter appertaining thereto; 

6. To compel the attendance of persons to testify in an action, suit, or 
proceeding therein, in the cases and manner provided by this code; 

7. To administer oaths in an action, suit, or proceeding pending therein, 
and in all other cases where it may be necessary in the exercise of its powers 
or the performance of its duties. [L.’91, p.91,§1; 2H. C., § 32; Or., § 911; 
see Cal. C. C. P., § 128.] 


See infra $8 5995-6004. manner of compell- 
ing the attendance of witnesses, 

Sec infra § 4.00, powers of "judicial offi- 
Cers.” 

Sce infra § 6054, 
oaths, 

See infra & 6699, power of magistrates to 
Order recoenizanees for certain offenses 
committed in his presence, 

Under the power granted by subdivision 
five of this section the supreme court may 
make rules regulating the action of inferior 
courts in making up and transmitting 
transcripts on appeal, so held in People v. 
Center, o4 Cal. 236. (Statutory language 
identical with that of Washington.) 

Rules of court are but a means to ac- 
complish the ends of justice: Pickett v. 
Watlliee, 54 Cal. 147. Should they deprive 
a party of a statutory right they are void: 
People v, McClellan, 31 Cal., 101. Under this 


who may administer 


section, every court has power to prescribe 
rules for orderly conduct of its busliness, 
not repugnant to law, and such rules may 
be ehanred or moditied; but while they are 
in foree. unless so provided in them, courts 
must apply them to all cases, and cannot 
make them applicable in their discretion: 
Covote G. S. M. Co. v. Ruble. 9 Or., 121; 
and in Hanson v. McCue, 43 Cal., 178, it is 
held that the courts and suitors are alike 
hound by the rules, which should receive 
‘he same construction as statutes. And it 
is said that parties have no unqualified 
rixht to stipulate for the abrogation of 
rules of court: Revnolds v. Lawrence, 15 
Cal. 359 But it is held that the court itself 
always has the power to suspend its own 
rules, or except a particular case from their 
operation, whenever the purposes of justice 
require it: People v. Williams, 32 Cal., 280; 
Pickett v. Wallace, 54 Cal., 147. 


§ 4696. Court May Punish for Contempt. 


For the effectual exercise of the powers specified in the last section, the 
court may punish for contempt in the cases and the manner provided by law. 


POL ale. Ses) He Cy 3335 Or, 


See infra § 5798 et seq.. and notes, relating 
to contempts in general. 


$ 912.] 


See Infra § 479, punishment of contempts 
by “judicial officer.’’ 
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$ 4697. Judicial Officer Defined—When Disqualified. 


A judicial officer is a person authorized to act as a judge in a court of 
justice. Such officer shall not act as such in a court of which he is a member 
in any of the following cases:— 

1. In an action, suit or proceeding to which he is a party, or in which he 
is directly interested; 

2. When he was not present and sitting as a member of the court at the 
hearing of a matter submitted for its decision; 

3. When he is related to either party by consanguinity or affinity within 
‘the third degree. The degree shall be ascertained and computed by ascending 
from the judge to the common ancestor and descending to the party, counting 
a degree for each person in both lines, including the judge and party and 
excluding the common ancestor; 

4. When he has been attorney in the action, suit or proceeding in question 
for either party; but this section does not apply to an application to change 
the place of trial, or the regulation of the order of business in court. In the 
cases specified in subdivisions three and four, the disqualification may be 
waived by the parties, and except in the supreme court shall be deerhed to be 
waived unless an application for a change of the place of trial be made as 
provided by law. [Cf. L. 791, p. 92, § 3; 2 H. C., § 34; L. 95, p. 63, § 1; see 
Or., § 913; see Cal. C. C. P., § 170.] 


The word “‘party.’’ as used in subdivision 
three, is held to be not confined to those 
who are parties to the record by name, 
but includes all persons whose interests are 
represented by parties tc the record: How- 
ell v. Budd, 91 Cal., 342, 352. 

The exhibition of partisan feeling or the 
expression of an opinion on the merits of 
the controversy by a judge, although im- 

roper and reprehensible, do not constitute 
egal disqualification: McCauley v. Weller, 
12 Cal., 500, 524. 

Under our system there is no such thing 
as a challenge of a judge; the remedy in 
the case of criminal partiality being im- 
peachment: People v. Williams, 24 Cal., 
31, 34; People v. Shuler, 28 Cal., 490. 

A judge who orders a sal2 and has power 
to confirm or set it aside cannot make a 
valid purchase of any part of the estate: 
Tracy v. Colby, 55 Cal., 67, 71; see also 55 
Cal., 91. 94. 

When the presiding judge is first cousin 
-of one of the parties, he is under the dis- 


$ 4698. When May Act as Attorney. 


qualification of consanguinity within the 
third degree: De la Guerra v. Burton, 23 
Cal., 593; and where the wife of the judge 
is first cousin of both parties he is disquall- 
fied: People v. De la Guerra, 24 Cal., 13, 77. 

The disqualification of a judge where he 
has been an attorney for either party does 
not extend to the formal act of issuing an 
open venire for a jury to try such case, 
where the regular panel has heen dis- 
charged: Littrell v. Wilcox, 11 Mont., 77, 
81; see People v. Ah Lee Doon, 97 Cal., 171, 
1:6; Heflin v. State, 30 Am. St. Rep., 153, 
and note; nor to granting a change of 
venue: Granite Mt. M. Co. v. Durfee, 11 
Mont., 222, 224. 

Disqualification of the judge in criminal 
cases is no ground for changing the venue: 
People v. McGarvey, 56 Cal., 327, 329. 

See generally as to recusation of tudge, 
Moses v. Julian, 84 Am. Dec., 114, and vale 
uable note, 126-133; also 12 Am. & Eng. 
Encyc. Law, p. 40 et seq. 


Any judicial officer may act as an attorney in any action, suit, or proceed- 


ing to which he is a party or in which he is directly interested. A justice of 
the peace, otherwise authorized by law, may act as an attorney in any court 
‘other than the one of which he is judge, except in an action, suit, or proceed- 
ing removed therefrom to another court for review; but no judicial officer 
‘shall act as attorney in any court, except as in this section allowed. [IL. 791, 
p. 92, § 4; 2 H. C., § 35; see Cd. ’81, § 3293; see Or., § 914; Cal. C. C. P. 
S 171, 172.] 


See infra, this title, chapter 10, attorneys, 
an general. 


§ 4699. Judge as Distinguished From a Court. l 
A judge may exercise, out of court, all the powers expressly conferred 
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upon a judge as contradistinguished from a court, and not otherwise. [L. 
"91, p. 92, $ 5; 2 H. C., § 36; Or., § 915; sce Cal. C. C. P., §$-176.] 


The word “court” sometimes signifies judges change, but courts continue: Gun- 
more than the judge who tries the cause; derson v. Cochrane, 3 W., 476. 


$ 4700. Powers of Judicial Officers. 
Every judicial officer has power,— 

1. To preserve and enforce order in his immediate presence, and in the 
procecdings before him, when he is engaged in the performance of a duty 
imposed upon him by this code or other statute; 

2. To compel obedience to his lawful orders, as provided in this code; 

3. To compel the attendance of persons to testify in a proceeding pending 
before him in the cases and manner provided in this code; 

4. To administer oaths to persons, in a proceeding pending before him, 
and in all other cases where it may be necessary, in the exercise of his powers 
and the performance of his duties. [L. 91, p. 92, § 6; 2 H. C., § 37; Or., § 
916; see Cal. C. C. P., § 177.] 


See supra § 4695 and notes, powers of courts, 


§ 4701. Judicial Officer May Punish for Contempt. 


For the effectual exercise of the powers specified in the last preceding 
section, a judicial officer may punish for contempt, in the cases and manner 
provided by law. [L.’91, p. 93,§ 7; 2 H. C., § 38; Or., § 917; see Cal., C. C. 
P., § 178.] 


See supra § 4696, punishment of contempt See infra § 5798 et seq., and notes, relating 
by “court.” to contempts in general. 


§ 4702. Judges May Exercise Certain Powers, Where. 
The judges of the supreme and superior courts have power in any part of 
the state to take and certify,— 

1. The proof and acknowledgment of a conveyance of real property, or 
any other written instrument authorized or required to be proved or acknowl- 
a 

2. The acknowledgment of satisfaction of a judgment in any court; 

3. An affidavit or deposition to be used in any court of justice or other 
tribunal of this state; 

4. To exercise any other power and perform any other duty conferred 
or imposed upon them by statute. [L. 791, p. 93, § 8; 2 II. C., § 39; Or., § 
918; see Cal. C. C. P., § 179.] 


See infra § 6054, who may administer oaths. 
$ 4703. When Inferior Judicial Officers May Act. 

Every other judicial officer may, within the county, city, district, or 
a in which he is chosen, — 

. Exercise the powers mentioned in subdivisions one, two, and née of 
re is preceding section; 

2. Exercise anv other power and perform any hain nae conferred or im- 

posed upon him by other statute. [L. 791, p. 93, 2 l. C., § 40; Or., 
§ 919.] 
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$ 4704. Naturalization of Aliens. 


The superior courts of the several counties shall have jurisdiction, and 
it shall be their duty to hear applications and proofs by aliens to become . 
citizens of the United States, and to grant certificates of citizenship to such 
applicants, in accordance with section 2165 of the Revised Statutes of the 
United States. [L. ’86, p. 113, § 1; Const., Art. IV., § 6.] 


See supra § 4663, jurisdiction superior courts. 


$ 4708. Where Superior Courts are to be Held. 


The superior courts shall hold their sessions at the county seats of the 
several counties respectively. [L.’91, p. 89, § 1; 2 H. C., § 41.] 


$ 4709. Legal Holidays. 


The following days are legal holidays, namely: Sunday: the first day 
of January, commonly called New Year’s day; the fourth day of July; the 
twenty-second day of February; the twenty-fifth day of December, commonly 
called Christmas day; and any day designated by public proclamation of the 
chief executive of the state as a legal holiday, or as a day of thanksgiving; the 
day known and observed as Memorial or Decoration Day; and the day on 
which a general election is held throughout the state. [Cf. L. ’88, p. 107, § 1; 
L. 791, p. 80, § 1; 2 H. C., § 42; see Cd. ’81, § 2301. ] 


See infra §8§ 4790, 4896, and notes, compu- a court if laid on the ground that the com- 


tation of time. plaint was filed on a legal holiday, when 
See infra § 4652, when supreme court the debt is justly due and the applicants 
should be open. neglected to raise the point at the first on- 


See infra § 4665, when superior court portunity: Peterson v. Weissbein, 65 Cal., 42. 
should be open. See supra § 366a, legal holiday as to ne- 
Equity will not set aside a judgment of gotiable paper only. 


$ 4710. Labor Day. 


The first Monday of September of each year is hereby declared to be a 
legal holiday in the state of Washington, to be known as Labor day. [L. 791, 
p. 39, $ 1; 2 H. C., $ 43.] 


See last section and notes. 


$ 4711. Lincoln’s Birthday. 


The twelfth day of February of each year, the same being the anniversary 
of the birth of Abraham Lincoln, be and it is hereby declared to be a legal 
holiday in the state of Washington. [L. 95, p. 6, § 1.] 


See supra § 4709 and notes, legal holiday. 


§ 4712. No Courts on Legal Holidays, Except, etc. 
No court shall be open, nor shall any judicial business be transacted, on 

a legal holiday, except, — 

1. To give, upon their request, instructions to a jury when deliberating of 
their verdict; 

2. To receive the verdict of a jury; 

3. For the exercise of the powers of a magistrate in a criminal action, or in 
a proceeding of a criminal nature; 

4. For hearing an application for writs of habeas corpus, injunction, prohi- 
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bition, and attachment. [L.’91, p. 80, § 2; 2 H. C., § 44; see Cd. °81, $ 1267; 


Const., Art. IV., § 6.] 


Days in which courts are not authorized 
to transact business are termed non-judi- 
cial days or dies non juridicus. See 5 Am. 
& Eng. Encyc. Law, pp. 85-87. 


The authorization for issuance of writs on 
legal holidays and non-judicial days. given 
by Art. IV., § 6, of the Const., does not in 
express terms embrace attachment writs 


§ 4713. Sitting Deemed Adjournment Over Legal Holiday. 


If any legal holiday happen to be a day appointed for the sitting of a 
court, or to which it is adjourned, such sitting shall be deemed appointed for 
or adjourned to the next day which is not a legal holiday. [L. 791, p. 81, § 3; 
2H. C., § 45.] | 


§ 4714. Proceedings May be Adjourned from Time to Time. 

A court or judicial officer has power to adjourn any proceeding before it 
or him, from time to time, as may be necessary, unless otherwise expressly 
provided by law. [L. ’91, p. 93, § 10; 2 H. C., § 46.] 


See supra § 4666, effect of adjournment of 
superior court. 


See supra § 4653, effect of adjournment of 
supreme court, 


$ 4715. Proceedings Not to Fail for Want of Judge or Court. 


No proceeding in a court of justice, in any action, suit, or proceeding 
pending therein, is affected by a vacancy in the office of any or all of the 
judges, or by the failure of a session of the court. [L. 91, p. 89, § 2; 2 H. C., 
$ 47; Cal. C. C. P., § 184.] 


§ 4716. Court May Provide Rooms, etc. 


If the proper authority neglects to provide any supreme or superior court 
with rooms, furniture, fuel, lights, and stationery, suitable and sufficient 
for the transaction of its business, and for the jury attending upon it, if there 
be one, the court may order the sheriff to do so, at the place within the county 
designated by law for holding such court; and the expense incurred by the 
sheriff in carrying such order into effect, when ascertained and ordered to 
be paid by the court, is a charge upon the county. [L.. 91, p. 93, § 11: 2 H. 
C., $ 48; Cal. C. C. P., § 144. ] 


See notes to § 5432. parte Widber, 91 Cal., 367, 369; see also 


Where the court in pursuance of this sec- 
tion has ordered the sheriff to hire rooms 
suitable for the court and its officers and 
has directed the auditor to issue a warrant 
in payment therefor, the proper remedy of 
the county commissioners to prevent such 
expenditure is injunction and not prohibi- 
tion: State v. Hunter, 4 W., 712; Barnett v. 
Ashmore, 5 W., 163 

The power of the court is Himited and 
measured by the terms of this section: Ex 


County of San Joaquin v. Budd, 9% Cal.. 47: 
County of Los Angeles v. Superior Ct., 93 
Cal., 380. 

It is the duty of the judge to audit the 
demand for expenses incurred under this 
section and when so audited it is the duty 
of the treasurer to pay the same out of the 
general fund. The power of the judge is 
exhausted after auditing the demand: Ex 
parte Widber, supra, 370. 


§ 4717. Proceeding When Mode Not Prescribed. 


When jurisdiction is, by the constitution of this state, or by statute, con- 


ferred on a court or judicial officer all the means to carry it into effect are 
also given; and in the exercise of the jurisdiction, if the course of proceeding 
be not specifically pointed out by statute, any suitable process or mode of 
proceeding may be adopted which may appear most conformable to the spirit 
of this code. [L.°91, p. 94, $ 12;:2 II. C., $ 49; Cal. C. C. P., $ 187.] 
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It has been applied to the setting apart State v. Superior Ct., 4 W., 30, 33, 34. 
of a homestead by the probate court: The superior courts may, under it, take 
Mawson v. Mawson, 50 Cal., 539, 542. See cognizance of appeals from the state board 
also Grady v. Porter, 53 Cal., 680. Interlo- of equalization and appeal, in tide land con- 
cutory decrees in equity find warrant for tests, although the law may fail to pre- 
their being mae in ie en Thomp- scribe a method of procedure in such cases: 


son v. White, 63 Cal., ys v. Merchants Bank Port Townsend, 
This eee. is Mae if anything more io W., 573, 575. 
than a re-enactment of the common law: 


CHAPTER VI. 


OF COUNTY CLERKS—CLERK OF SUPERIOR COURT. 
§ 4718. Bond of Clerk—Conditions—When Filed, etc. 


Every county clerk, before he enters on the duties of his office, shall enter 
into bond, payable to the state of Washington, with good and sufficient sure- 
ties, as provided by law for other county officers, the amount to be fixed and 
the bond to be approved by the judge or a majority of the judges presiding 
over the court of which he is clerk. The bond shall be conditioned that he 
will faithfully perform the duties of his office, and account for and pay over 
all moneys which may come into his hands by virtue of his office, and that he, 
his executors or administrators will deliver to his successor, safe and unde- 
faced, all books, records, papers, seals, apparatus and furniture belonging to 
his office, and cause said bond to be filed in the office of the county treasurer 
of his said county, after it has heen recorded in a book kept for that purpose 
by the county auditor. [L. 795, p. 95, $ 1.] 


See supra § 1564 et seq., salary of deputies, etc. 
§ 4719. Amount of Bond. 


The bond of said county clerk shall in no case be in a penal sum less than 
double the amount of money which said judge or judges, or a majority of 
them, may, by order of said court entered on the records of said court, fix upon 
as liable to come into his hands as clerk; and it shall be the duty of the judge 
or judges of the court of which he is clerk to require that said bond be 
sufficient, and in a penal sum double the amount of moneys lable to come 
into the hands of said clerk. [L. 795, p. 96, § 2.] 


8 4720. New Bond, When May be Required—Penalty for Failure to File. 


When the judge or judges of any court, or a majority of them, shall 
believe that the clerk of said court has not a good and sufficient bond on file, 
or that said bond is not large enough in amount, as herein required, the said 
judge or judges shall enter an order requiring him, within such time as may 
be specified in said order, to execute and present to said judge or judges a good 
and sufficient bond, as hereinbefore described, in such sum as may be fixed by 
said order; and in case of his failure to make and file said bond within ten 
days from the expiration of the date fixed by said order for the making of 
the same, it shall be the duty of the judge or judges of said court to declare 
the office of said county clerk vacant. [L. ’95, p. 96, § 3.] 


8 4721. Offico—Where Kept—When to be Open. 


The office of the clerk of the superior court shall be kept at the county 
seat of the county of which he is clerk. Each clerk of a superior court shall 
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keep his office open for the transaction of business on every judicial day, 
froin eight to twelve in the forenoon, and from one to five in the afternoon. 
[Cf. Cd. °81, § 2125; L. 91, p. 98, §§ 1, 2; 2 H. C., §$ 71, 72.] 


See Const., Art. IV., § 26, county clerk ex See supra § 4709-4712, judicial and non-ju- 
officio clerk of superior court. dicial days. 
See supra § 1564, a county officer. 


§ 4722. What Books to be Kept by County Clerk. 


1. He shall, at the expense of the county, provide and keep a book, in 
which he shall enter all appearances and the time of filing all pleadings in any 
cause pending in said court; 

2. He shall also keep a docket, in which he shall enter, before every session, 
the titles of all causes pending before said court at such session, in the order 
in which they were commenced, beginning with criminal cases, noting in 
separate columns the names of the attorneys, the character of the action, the 
pleadings upon which it stands at the commencement of the session, leaving 
a margin opposite each case for the court to enter a short minute of the orders 
of the session. One copy of this docket he shall furnish for the use of the 
court, and another for the use of the members of the bar; 

3. He shall also provide and keep at each session a minute book, in which he 
shall enter the names of witnesses and jurors, with time of attendance, dis- 
tance of travel, and whratever else is necessary to enable him to make out a 
complete cost bill; 

4. He shall also provide and keep a well bound book, to be called the order 
book or journal, in which he shall record the daily proceedings of the court, 
and enter all verdicts, orders, judgments, and decisions thereof, from which 
every morning shall be read in open court the proceedings of the previous day, 
which shall be signed by the judge; but the court shall have full control of all 
entries in said journal at any time during the same term [session] in which 
they were made; 

5. He shall also provide and keep well bound books, one for an execution 
docket, one for a book of levies, and one for a final record, in which he shall 
make a full and perfect record of all criminal cases in which a final judgment 
is rendered, and all civil cases in which by any order or final judgment the 
title to real estate, or any interest therein, is any way affected, and such other 
final judgments, orders, or decisions as either party may require, and may pay 
him for recording; 

6. He shall also provide and keep such other books as are prescribed by 
law and required in the discharge of the duties of his office. [Cf. L. 754, p. 
366, § 6; L. 763, p. 317, § 6; Cd. 781, § 2179; 1 H. C., § 173; Abb. R. P. S. 
pp. 203, 207.] 


See infra § 5131, execution docket. r 
See infra § 5345, records to be kept in proceedings supplemental to execution, etc. 


$ 4723. Custody and Delivery of Books, etc. 


Je shall be responsible for the safe custody and delivery to his successor 
of all books and papers belonging to his office. [L. 54, p. 367, $ 8; Cd. ’81, 
§ 2181; 1 H.C., § 175.] 


1246 


Cuar. VI. ] OF CLERK OF SUPERIOR COURT. | [33 4724-4726 


§ 4724. Powers and Duties of Clerks of Supreme and Superior Courts. 


The clerk of the supreme court, and each clerk of a superior court, has 
power to take and certify the proof and acknowledgment of a conveyance of 
real property or any other written instrument, authorized or required to be 
proved or acknowledged, and to administer oaths in every case when author- 
ized by law; and it is the duty of the clerk of the supreme court, and of each 
county clerk for each of the courts for which he is clerk,— _ 

1. To keep the seal of the court, and affix it in all cases where he is required 
by law; 

2. To record the proceedings of the court; 

3. To keep the records, files and other books and papers appertaining to 
the court; 

4. To file all papers delivered to him for that purpose, in any action or 
proceeding in the court; 

5. To attend the court of which he is clerk, to administer oaths, and re- 
ceive the verdict of a jury in any action or proceeding therein, in the presence 
and under the direction of the court; 

6. To keep the journal of the proceedings of the court, and, under the 
direction of the court, to enter its orders, judgments, and decrees; 

7. To authenticate, by certificate or transcript, as may be required, the rec- 
ords, files, or proceedings of the court, or any other paper appertaining thereto, 
and filed with him; 

8. To exercise the powers and perform the duties conferred and imposed 
upon him elsewhere by statute; 

9. In the performance of hig duties, to conform to the direction of the 
court. [Cf. L. 58, p. 29, § 1; Cd. 781, § 2184; L. 791, p. 98, § 3; 2 H. C., 
S 73; Abb. R. P. S., pp. 272-278. ] 


See Const., Art. IV., § 22, selection and and Soe relating to collection, tax- 


compensation of clerk of supreme court. ing 
See supra §§ 217-219, appointment, etc., of See infra § 5165 et seq., costs and disburse- 
clerk of suprème court. ments in civil actions. 8 


See supra § 1609 et seq., schedule of fees, 


§ 4725. Deputies, Appointment and Powers of. 


The clerk of the supreme court, and each clerk of a superior court, may 
have one or more deputies, to be appointed by such clerk in writing, and to 
continue during his pleasure. Such deputies have the power to perform any 
act or duty relating to the clerk’s office that their respective principals have, 
and their respective principals are responsible for their conduct. [L. ’91, p. 
98, § 4; 2H.C., § 74.] 


See supra § 1564, employment of necessary should be signed by such officer in his own 

elp. name, and it is unnecessary that he sign, 

When the verification to an information in such case, in the name of his principal 
is made by the prosecuting attorney before by himself as deputy: State v. Devine, 6 
the deputy clerk, it is proper that the jurat W., 587. | 


$ 4726. Clerks Not to Practice Law. 


Fach clerk of a court is prohibited during his continuance in office froth 
acting, or having a partner who acts, as an attorney of the court of which he 
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is clerk. [Cf. L. 754, p. 367, § 10; Cd. 81, § 2183; 1 H. C., § 177; L. 791, 
p. 99, § 5; 2 H. C., § 75.] 


See infra § 4763, restrictions upon clerks practicing law. 


CHAPTER VII. 
OF REFEREES AND COURT COMMISSIONERS. 


§ 4727. Definition and Powers of. 
A referee is a person appointed by the court or a judicial officer, with 
power,— 

1. Totry an issue of law or of fact in a civil action or proceeding, and report 
thereon; 

2. To ascertain any other fact in a civil action or proceeding, when neces- 
sary for the information of the court, and report the fact, or to take and 
report the evidence in an action; 

3. To execute an order, judgment, or decree, or to exercise any other power 
or perform any other duty expressly authorized by law. [L. 791, p. 41, § 1; 2 
H. C., § 67.] 


See Infra § 5033 et seq., trial by referees. 


$ 4728. Appointment, Qualifications, etc., of Court Commissioners. 


There may be appointed from each county of this state, where there is 
no resident judge, by the judge or judges of the superior court having juris- 
diction therein, one court commissioner for said county. Such commissioner 
shall be a citizen of the United States and an elector of the county in which 
he may be appointed, and having some knowledge of law, and shall reside 
at the county seat of such county, and hold his office during the pleasure of 
the court or judge appointing him. [L. 795, p. 164, § 1; Const., Art. IV., 


§ 23.] 


§ 4729. Powers of Commissioner—Salary and Fees. 


Every court commissioner shall have power,— 

1. To hear and determine all probate matters and to issue all proper orders 
therein. To grant defaults, and after ten days from the entry of a default 
by the clerk of the court, to enter judgment thereon. To issue temporary 
restraining orders and to perform like duties as a judge of the superior court 
at chambers, subject to revision by the judge of the superior court of the 
county; 

2. To take testimony and proofs in all cases where the same is required by 
law, and in all matters in which information is required by the court, and 
report in writing his findings of facts and conclusions of law thereon to the 
judge of the superior court of the county; 

3. To grant adjournments, administer oaths, preserve order, compel the 
attendance of witnesses, and to punish them for non-attendance or refusal to 
be sworn or to testify in the hearing of any matter before him as fully as the 


court or judge; 
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4. To administer oaths and affirmations and take affidavits and depositions 
in any action or proceedings in any of the courts of this state, or in any man- 
ner of proceedings whatever, and to take acknowledgments and proofs of 
deeds, mortgages and all other instruments requiring proof or acknowledg- 
ment for any purpose under the laws of this state; 

5. To provide an official seal, upon which must be engraved the words 
“court commissioner’ and the name of the county in which such commis- 
sioner resides; 

6. To authenticate his official acts with his official geal; 

7. To charge and collect, for his own use, the same fees for the official 
performance of official acts mentioned in the fourth subdivision herein as are 
now or may hereafter be allowed to notaries public in this state for like ser- 
vices. 

Fach court commissioner appointed under the provisions of section 4728 
shall be allowed a salary, in addition to the fees herein provided for, in such 
sum as the board of county commissioners may designate, which sum shall 
not exceed the amount of fifty dollars per month for the time for which said 
commissioner is appointed, said salary to be paid at the same time and in the 
same manner as the salaries of other county officers are paid. [L. 795, pp. 164, 
165, $$ 2, 3; Const., Art. IV., $ 23.] 


CHAPTER VIII. 
OF JURORS. 


ARTICLE 1.—QUALIFICATIONS AND EXEMPTIONS. 


& 4730. Jury, Definition of. 
A jury is a body of men temporarily selected from the qualified inhabi- 
tants of a particular district, and invested with power,— 
1. To present or indict a person for a public offense; 
2. To try a question of fact. [L. 791, p. 86,$1; 2H.C., $50; Cal. C. C. P., 
§ 190.] 


è 4731. Different Kinds of Juries. 
There shall be three kinds of juries:— 
1. A grand jury; 
2. A petit jury; 
3. A jury of inquest. [L. ’91, p. 86, $ 2; 2 H. C., § 51; Cal. C. C. P., 
€ 191. ] 


$ 4732. Grand Jury, Defined. 

A grand jury is a body of men, not less than twelve nor more than seven- 
teen in number, impaneled and sworn to inquire of public offenses committed 
or triable within the county. [L.’91, p. 86, $ 3; 2 H. C., § 52; see Cal. C. C. 
P., § 192. ] 
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§ 4733. Petit Jury, Defined. 


A petit jury is a body of men, twelve in number in the superior court, 
and six in number in the courts of justices of the peace, drawn in the superior 
court by lot from the jurors in attendance upon the court at a particular ses- 
sion, and sworn to try and determine a question of fact; but in a justice's court 
the jury is drawn according to the mode specially provided for such court. 
[L. 791, p. 87, § 4; 2 H. C., § 53.] 


See infra § 4969, waiver of jury. 
See infra § 6623, selection of in justices’ courts. 


§ 4734. Jury of Inquest, Defined. 


A jury of inquest is a body of men, six in number, summoned from the 
qualified inhabitants of a particular district, before the coroner, or other 
ministerial officer, to inquire of particular facts. [L. 791, p. 87, § 5; 2 H. C., 
g 54; Cal. C. C. P., § 195.] 


8 4735. Qualifications of Jurors. 


A person is not competent to act as a juror unless he be,— 

1. An elector of the state of Washington; 

2. A male inhabitant of the county in which he is returned, and who has 
been an inhabitant thereof for the year next preceding the time he is drawn 
or called; 

3. Over twenty-one years of age; 

4. In the possession of his natural faculties and of sound mind; 

5. A person who has been convicted of a felony is not competent to act as 
a juror. [L. 791, p.87,$6; 2 H.C., § 55; see L. 788, p. 117,81; Cal. C. C. P., 
§§ 198, 199.] 


See infra §$ 4742, 4748, as to previous ser- The word ‘‘Shomo” in the phrase ‘liber 
vice within one year. legalis et homo,” defining the qualifications 
Sec Const., Art. VI., qualifications of of jurors at the common law, at the time 
electors. of the adoption of the federal constitution, 


It was held in Territory v. Hart (7 Mont., was not employed in the narrow sense of 
489, 496) that If, during the trial, the atten- designating men in contradistinction of 
tion of the court is called to the fact that women for jury service: Hays v. Ty., 2 W. 
a member of the jury is not a naturalized T.. 286, 289. See contra Harland v. Tv., 
citizen, the court may remove the disability where it was held that women were not 
by at once making him a citizen, if Sher ies qualified to sit as jurors: Harland v. Ty., 
Followed in Ty. v. Clayton, 8 Mont., 1, 3 W.T : 


-9 


§ 4736. Who are Exempt—Effect of Disqualification on Verdict. 


Civil officers of the United States, civil and judicial officers of the state, 
attorneys-at-law, ministers of the gospel or priests, school teachers, practicing 
physicians, locomotive engineers, active members of the fire department of 
any city or village, all persons who have served twice as a juror within two 
years, and all persons over sixty years of age, shall not be compelled to serve 
as jurors; and in preparing jury lists the county commissioners shall omit the 
names of such persons; but no act of a grand or petit jury shall be invalid 
by reason of such person or persons aforesaid, qualified in other respects, serv- 
ing thereon; nor shall any disqualification of any member of a grand or petit 
jury affect the indictment or verdict, unless the juror for that specific cause 
was challenged or excepted to before the finding of the indictment or rendi- 
tion of the verdict, and the challenge or exception overruled, and error spe- 


1250 


Cuar. VIII.) OF JURORS. [33 4737-4741 


cifically assigned upon the overruling of such challenge or exception. [L. ’88, 
p. 117, § 2; L. 791, p. 87, § 7; 2 H. C., § 56; see Cal. C. C. P., § 200.] 
and iB no ground for challenge: 


U. 8. v. 
Lee, 54 Am. Rep., 293. 
See supra § 4375, telegraph employees ex- 


See infra 8§ 4742, 4748, as to previous ser- 
vice within one year. 
à See supra § 2996, militia exempt from jury 
uty. 
Exemption is a personal privilege which 


mpt. 
See infra § 4986, exemption a personal 
may be waived by the party enjoying it, 


privilege. 


§ 4737. Who May be Excused. 


A person may be excused from acting as a juror when, for any reason, 
his interests or those of the public will be materially injured by his attendance; 
or when his own health, or the death or illness of a member of his family, 
requires his absence; but no person shall be excused on account of the causes 
in this section mentioned, unless it appear that after he was summoned he 
could not, by reasonable precaution, have provided against them. [L. 791, p. 
87,§ 7; 2 H. C., § 57; see Cal. C. C. P., §§ 201, 202.] 


ARTICLE 2.—Manner or DRAWING AND SUMMONING. 


§ 4740. In Counties of First to Seventh Class. 


In all counties from the first to the seventh class, inclusive, the board of 
county commissioners of each county shall, on or before the first Monday in 
February of each year, select from the persons qualified to act as jurors the 
names of five hundred persons, who shall be householders, to serve as grand 
and petit jurors for the ensuing year, and the clerk of the board of county 
commissioners shall certify said list to the clerk of the superior court of said 
county. [L. 777, p. 233, § 2; Cd. °81, § 2080; L. 83, p. 33, § 1; L. ’88, p. 
115, § 1; 2 H. C., § 58; L. 795, p. 139, § 1.] 


This article, requiring persons impaneled 
as jurors to be householders, but making 
no such requirement of those summoned 
upon an open venire to complete the panel, 
is not unconstitutional as a violation of 
Art. I., § 12, of the Const., which provides 
that ‘‘no law shall passed granting to 
any citizen, class or citizens * * * privi- 
leges or immunities which, upon the same 
terms, shall not equally belong to all citi- 
zens”: Redford v. Spokane St. Ry. Co., 15 
W., 419; nor is the same in violation of 
Art. I., $ 21, of the Const.: 
edger, 15 W., 443 

Informalities 


State v. Hol- 


in drawing, selecting and 


§ 4741. 


certifying the list are not grounds of chal- 
lenge to the panel, if it appears that the 
commissioners selected the list and caused 
it to be transmitted to the clerk of the 
court: State v. Bokien, 14 W.. 403. 

The provisions of § 58, 2 Hill’s Code, re- 
quiring the county commissioners to select 
annually a list of persons qualified to serve 
as grand jurors is not mandatory; and an 
indictment found by a grand jury selected 
from a venire of the preceding year which 
had not been exhausted is not prejudicial 
to defendant when the jury is otherwise 
qualified to serve: State v. Krug, 12 W., 
288; followed in State v. Rutten, 13 W., 203. 


In Counties of Eighth to Twenty-ninth Class. 


In all counties from the eighth to the twenty-ninth class, inclusive, the 


board of county commissioners of each county shall draw from the persons 
qualified to act as jurors the names of three hundred persons, who shall be 
householders, to serve as grand and petit jurors for the ensuing year, and the 
clerk of the board of county commissioners shall certify the same to the clerk 
of the superior court of said county: Provided, That if from any cause the’ 
county commissioners shall be unable to select the full number of names in 
this section provided for, they shall select such less number as they shall 
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agree upon, and in such case the commissioners shall certify to the clerk the 
reasons why such less number has been selected: Provided, however, That 
for no cause shall a less number than one hundred names he selected. [L. ’77, 
p. 234, § 4; Cd. 781, § 2082; L. ’88, p. 115, § 2; L. 90, p. 325, § 1 et seq.; 2 
H. C., § 59 et seq.; L. 95, p. 139, § 2.] 


§ 4742. Judges May Order Panel, When—How Drawn—Open Venire. 


Until otherwise provided for, each judge of the superior court may order, 
at such times as he deems necessary, a panel of not less than twelve nor more 
than twenty-four grand or petit jurcrs, to be drawn from the last jury list 
certified by the clerk of the board of county commissioners, and the county 
clerk or his deputy, the sheriff and county auditor shall place ballots prepared 
from such list, including therein all the names upon said list which have not 
previously been drawn, as hereinafter provided, in a box, and having thor- 
oughly mixed them, the clerk or his deputy, being blindfolded, shall, in the 
presence of the judge, if in the county, draw therefrom the number of names 
required by the order of said judge. The list thus drawn shall be certified to 
by the sheriff and auditor, and within three days the clerk shall issue to the 
sheriff of the county a venire containing the names of the persons thus drawn 
as jurors; and until otherwise provided previous service as jurors within one 
year shall disqualify such person for service as juror. Kach ballot, as it is 
drawn from the box as above provided, shall be destroyed, and the name of 
the person so drawn shall be stricken from the list, and no person named in 
said list shall be drawn to serve as a juror twice in the same year: Provided, 
That if, from any cause, the jurors in said list shall have been drawn before the 
list for the next succeeding year shall have been prepared and certified to the 
clerk as aforesaid, an open venire may issue to the sheriff for the requisite 
number to constitute a panel of grand or petit jurors, returnable at a day and 
hour to be named by the judge: Provided further, That if, for any reason, 
the sheriff or his deputy, or the county auditor or his deputy, shall be unable 
to be present at said drawing the clerk or his deputy may call to his assistance 
any other officer of said county to assist at such drawing. [L. 790, p. 331, $ 1; 
2 H. C., $ 60; L. 95, p. 140, § 3; see L. 790, p. 102, § 7, superceded. | 


See supra § 4735, as to other disqualifica- ing the method of drawing a jury from the 


tions. certified list, a deputy sheriff cannot act in 
See infra § 4748, previous service within place of the sheriff: State v. Payne, 6 W., 
one year 563, 566. 


Under § 59 and 61, 2°Hill’s Code, prescrib- 


§ 4743. Form of Certificate. ` 


The certificate to the list drawn, as provided in the foregoing section, 
shall be in substantially the following form:— 
State of Washington, County of , SS. 


This is to certify that the undersigned officers of county, state of 
Washington, viz., , were present at the drawing of the foregoing list of 
jurors drawn to serve as jurors from the day of until the 
further order of the court, and that the same is a full, true and correct list of 
the names drawn; that said drawing was conducted in the manner and form 
prescribed by law. 
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In witness whereof, we have hereunto set our hands this 


189—. 


[L. °95, p. 140, $ 4.] 


The certificate of the officers to a jury 
list drawn by them should state how the 
drawing was actually done. and not simply 
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day of ——, 
County of county: 
County of county: 


that it was conducted fairly and as pro- 
vided by law: State v. Payne, 6 W., 563, 568. 


§ 4744. Irregularities Do Not Invalidate. 


The failure on the part of any officer to perform the duties required 
within the time, or other irregularity in said drawing, shall in no way invali- 
date the selecting, summoning or drawing of said jurors. [Cf. L. ’88, p. 116, 
§ 4; L. 790, p. 332, § 2; 2 H. C., § 62.] 


The statute in relation to the mode of 
obtaining jurors is directory; and a sub- 
stantial compliance with its provisions is 
sutficient: Stoll v. Carney, 20 Ia., 82. 

An immaterial departure from the forms 
prescribed for drawing and returning a 
jury whieh do not deprive the defendant of 
an opportunity to secure a competent and 


255. 359. 

When the panel is formed from persons 
whose names are not drawn as jurors, a 
challenge to the venire is in effect a chal- 
lenge tc the panel, and in such case there 
is but one ground for challenge, which is 
that the officer who summoned the jurors 
was biased: People v. Welch, 49 Cal., 174; 
People v. Coyodo, 40 Cal., 586. 


impartial jury is not a ground for chal- 
lenge to the panel: People v. Davis, 73 Cal., 


§ 4745. Proceedings When Venire Set Aside. 


If for any cause the court shall see fit to sct aside the venire for grand 
or petit jurors, returned as above provided, an open venire may thereupon 
issue to the sheriff, who shall thereupon complete the panel by such open 
venire as speedily as possible. [Cf. L. 790, p. 332, $ 3; L. 91, p. 88, § 8; 2 
H. C., § 63. ] 


§ 4746. Venire to Fill Incomplete Panel. 


If for any cause a sufficient number of grand or petit jurors are not 
returned by the sheriff in the manner first herein contemplated, or if a sufh- 
cient number of grand or petit jurors are not in attendance, the court may 
order the panel filled by summoning a sufficient number by an open venire 
issued and directed to the sheriff. [Cf. L. 90, p. 332, § 4; L. 791, p. 83, $ 9; 
2 H. C., § 64; see Cal. C. C. P., § 226. ] 


See infra § 4978, manner of impaneling additional jurors before the regular panel 


is exhausted: 


ury. 
j The word “panel” includes jurors returned 
on special venire to fill the deficiency, after 
the regular panel has been exhausted: 
People v. Coyodo, 40 Cal., 586. 

It is a mere irregularity and not prejudi- 
cial error for a court to order a venire tor 


8 4747. Sheriff to Summon Jurors. 


Blanton v. State, 1 W., 265, 
271; see also People v Vincent. 95 Cal., 425. 

Where the panel of petit jurors has been 
discharged, the court was authorized, under 
§ 8, p. 401, Laws of ’683, to summon a jury to 
try a criminal cause: Thompson v. Ty., 1 
W. T., 548, 553. 


When a venire is delivered to the sheriff, he shall without delay proceed 
to summon the jurors as therein directed, and shall immediately thereafter 
make and file in the court a return of his doings thereon. [L. 791, p. 88, $ 10; 


2H. C., § 65.] 


The fact that the sheriff does not make a 
return of his acts in summoning a special 
venire of jurors until after the commence- 


ment of a trial, is not ground for a chal- 
lenge: State v. Payne, 6 W., 563, 568. 
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§ 4748. Juror Not to be Summoned Twice in One Year. 


No person shall be summoned as a petit juror in any superior court, upon 
an open venire, more than once in one year; and it shall be sufficient cause of 
challenge to any juror called to be sworn in any cause that he has been sum- 
moned upon an open venire and attended said court as a juror at any session 
of said court held within one year prior to the time of such challenge; or that 
he has been summoned from the by-standers or body of the county, and has 
served as a juror in any cause upon such summons, within one year prior to the 
time of such challenge. [L. 791, p. 88, § 11; 2 H. C., § 66.] 


This section was intended to cut off what 
is Known as professional jurors: See 1 
Thomp. Tr., § 58. 

See supra § 4735, qualifications of jurors. 

See supra § 4736, who are exempt. 


See infra § 4981, challenge for cause. 
See supra § 4742, previous service within 


one year. 


See infra § 4986, exemption a personal priv- 


ilege. 


CHAPTER IX. 
OF ATTORNEY-GENERAL AND PROSECUTING ATTORNEYS. 


§ 4753. Powers and Duties of Attorney-General. 


The powers and duties of the attorney general, in relation to actions and 
procecdings in the courts, shall be,— 

1. To appear for and represent the state before the supreme court in all 
cases in which the state is interested; 

2. To institute and prosecute all actions and proceedings for or for the use 
of the state, which may be necessary in the execution of the duties of any state 
officer; 

3. To defend all actions and proceedings against any state officer in his 
official capacity, in any of the courts of this state or the United States; ° 

4. To consult and advise the several prosecuting attorneys in matters relat- 
ing to the duties of their office, and when, in his judgment, the interests of the 
state require, he shall attend the trial of any person accused of a crime, and 
assist in the prosecution. [L. 791, p. 95, § 2; 2 H. C., § 84.] 


The office of attorney-general is created See supra § 169, duties of, in general. 
by the constituion: Art. III., § 1 


$ 4754. Prosecuting Attorneys Defined. 


Prosecuting attorneys are attorneys authorized by law to appear for and 
represent the state and the counties thereof in actions and proceedings before 
the courts and judicial officers. [L. 791, p. 95, § 3; 2 H. C., § 85.] 


cuting attorney, when action is instituted 
against him by the county to recover the 
sums collected by him under such law: Id. 
The prosecuting attorney of a county be- 
ing a county officer, under the constitution 
and laws of this state, a vacancy in the 
office should be filled by appointment of 
the county commissioners and not ay the 
governor: State v. Whitney, 9 W., 


Tender the constitution ad statutes the 
office of county attorney is identical with 
AN of prosecuting attorney: Spokane Co. 

Allen, 9 W., 

“one who, while elected as a county attor- 
ney, assumes the duties of the office of 
prosecuting attorney, and as such collects 
delinquent taxes, is estopped to deny that 
he was in reality filling the oftice of prose- 


* 4755. Appointment by the Court. 
When from illness or other cause the prosecuting attorney is temporarily 
unable to perform his duties, the court or judge may appoint some qualified 
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person to discharge the duties of such officer in court until such disability 
is removed. [L. 791, p. 95, § 5; 2 H. C., § 87.] 


$4756. Prosecuting Attorney May Have Deputies. 


The prosecuting attorney of each county may appoint one or more depu- 
ties, not to exceed two, who shall have the same power in all respects as their 
principal. Such appointment shall be in writing, signed by the prosecuting 
attorney, and filed in the county auditor’s office. Each deputy thus appointed 
shall have the same qualifications required of the district [county] attorney, 
but his appointment may be revoked by the district [county] attorney at will. 
The prosecuting attorney shall be responsible for the acts of his deputies. [L. 
91, p. 96, § 6; 2 H. C., § 88; see L. 786, p. 63, § 17.] 


Under $ 2142, Code ’S1, providing that each verification by the deputy is also suftticlent: 

prosecuting attorney may appoint deputies, Id. 

ete., a deputy prosecuting attorney has the It is proper for the deputy in executing 

power to subscribe his principal's name to papers pertaining to his duties to sign his 

an information: Hammond v. State, 3 W., own name thereto as such, and it is unnec- 

171. essary that he sign in the name of his 
And the fact that in the body of the affi- principal, by himself as deputy: State v. 

davit he is described as prosecuting attor- Devine, 6 W., 58i. 

ney instead of deputy is immaterial. The 


§ 4757. General Powers and Duties of Prosecuting Attorneys. 


The prosecuting attorney of each county shall have authority, and it shall 
be his duty, subject to the supervisory control and direction of the attorney 
general, to appear for and represent the state and the county of which he is 
prosecuting attorney, in all criminal and civil actions and proceedings in such 
county in which the state or such county is a party. [L. 91, p. 96, $ 7; 2 H. 
C., $ 89.] 

Where a county on relation of its prose- proceedings, though with the consent of 
cuting attorney makes application for a the parties, to represent both the county 
writ of mandate against the county com- and its commissioners: Clark Co. v. Com- 


missioners and the writ is allowed, such missioners, 1 W. T., 250 
attorney cannot be permitted in the after 


CHAPTER X. 


OF ATTORNEYS AND COUNSELORS AT LAW. 


; 4758. Attorney and Counsel Defined. 


An attorney is a person duly admitted to practice law and authorized to 
appear for and represent a party in the written proceedings in any action or 
proceeding in any stage thereof. An attorney other than the one who repre- 
sents the party in the written proceedings may also appear for and represent 
a party in court or before a judicial officer, and then he is known in the par- 
ticular action or proceeding as counsel only, and his authority is limited to the 
acts that are done in the court or before such officer at that time. [L. 91, p. 
95,$ 1; 2H. C., § 90; L. 795, p. 178, § 1.] 


§ 4759. Attorneys, by Whom Admitted. 


No person shall be permitted to practice as an attorney or counscelor-at- 
law, or to commence, conduct or defend any action or proceeding in which 
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he is not a party concerned, either by using or subscribing his own name, or 
the name of any other person, unless he has been previously admitted to 
the bar by order of the supreme court or of two judges thereof; and the court 
shall fix times when examinations shall take place, which may be either in 
term or vacation, and shall prescribe and publish rules to govern such ex- 
aminations; but this section shall not be applied to persons admitted under 
pre-existing laws. [See IL. ’63, p. 403, $ 1; L. ’77, p. 321, $ 1; Cd. 781, § 
3275; L. 791, p. 96, $$ 8,10; 2 H. C., $$ 91, 93; L. 795, p. 178, § 2.] 


& 4760. Examinations. 


When a person applies to the said court for admission to the bar he shall 
be examined by the court at a certain stated time, to be fixed by said court, 
touching his fitness and qualifications, and if on such examination the court 
is satisfied that he is of good moral character and has a competent knowledge 
of the law and sufficient general learning, an oath of office shall be adminis- 
tered to him and an order shall be made on the journal that the applicant 
be admitted to practice as an attorney and counselor-at-law in all the courts 
of record in this state, and a certificate thereof shall be issued by the clerk of 
said court. [L. 795, p. 179, § 3.] 


§ 4761. Qualifications for Admission. 


No person shall be admitted to such examination unless he is twenty-one 
years of age, has resided in the state for one year next preceding, and is a 
citizen of the United States; nor until he has produced from some attorney- 
at-law, practicing in this state, a certificate setting forth that the applicant is 
of good moral character, and that he has regularly and attentively studied law 
during the period of two years previous to his application, and that he believes 
him to be a person of sufficient legal knowledge and ability to discharge the 
duties of an attorney and counselor-at-law; but any person residing in the 
state or coming into the state, for the purpose of making it his permanent 
residence, upon producing satisfactory evidence that he has studied law for 
the period of two years, under the tuition of some attorney-at-law, may be 
admitted to such examination, upon producing satisfactory evidence that he is 
of good moral character: Provided, That any attorney may be admitted to 
practice in the courts of this state upon a certificate of admission to the court 
of last resort of any state or territory in the Unied States, together with a 
certificate from such court, or other satisfactory evidence, showing that said 
applicant has not been disbarred or suspended, and is not laboring under any 
disability to practice in the courts in such state or territory, and upon the 
payment of the fee hereinafter provided. [Cd. 81, § 3276; L.’91, p. 96, § 9; 
21.C.,$ 92; L. 795, p. 179, § 4; Cf. L. 797, p. 12, § 1.] 


3 4762. Notice of Application—Fees. 

All persons making application for admission to the bar, as herein pro- 
vided, shall file a notice of such application with the clerk of the supreme court 
at least one week before the date of such examination, as shall be fixed by 
rule of the supreme court, and shall pay to such clerk the sum of twenty 
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dollars, in full for all fees, for filing his application, entering his admission 
and the issuing of a certificate therefor, and the fees so paid the clerk shall be 
accounted for by the clerk of said court as other fees. [L. ’95, p. 179, § 5. ] 


€ 4763. Disqualifications. 


No person shall practice as an attorney and counselor-at-law in any court 
of this state who does not reside in the state, or is not a citizen of the United 


States, or who holds a commission as judge of any court of record, or who is a 
sheriff, coroner or deputy sheriff; nor shall the clerk of the supreme court 


or of the superior court, or the deputy of either, practice in the particular 
court of which he is clerk or deputy clerk; but nothing herein contained shall 
prevent attorneys and counscelors-at-law, who reside without this state, prac- 
ticing in this state, unless the state or territory in which they reside prohibits 
attorneys and counselors-at-law residing in this state to practice therein, but 
nothing herein contained shall prevent any judge of any of the courts of this 
state from finishing any business by him undertaken in the district, circuit 
or supreme court of the United States prior to his election as judge. [L. ’95, 
p. 179, § 6.] 


See supra § 4726. clerk of court or partner. the pea 
See supra § 4686, partners of justices of See ne k 4698, judicial officer. 


g 4764. No Exclusion on the Ground of Sex. 


No person shall be excluded from acting as an attorney-at-law and prac- 
ticing in all the courts of this state on account of sex. [L. 95, p. 180, § 7.] 


$ 4765. Duties of Attorneys and Counselors. 


It shall be the duty of an attorney and counselor,— 

1. To support the constitution of the United States and the laws of the 
state; 

2. To maintain the er due to the courts of justice and judicial officers; 

3. To counsel or maintain such actions, proceedings, or defenses only as 
appear to him legal and just, except the defense of a person charged with a 
public offense; 

4. To employ, for the purpose of maintaining the causes confided to him, 
such means only as are consistent with truth, and never to seek to mislead 
the judge by any artifice or false statement of fact or law; 

5. To maintain inviolate the confidence, and at every peril to himself to 
preserve the secrets, of his client; 

6. To abstain from all offensive personality, and to advance no fact prejudi- 
cial to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which he is charged; 

7. Never to reject, from any consideration personal to himself, the cause of 
the defenseless or oppressed. [L. 763, p. 404, § 5; Cd. 81, § 3279; 2 H. C., 
§ 94; see Or. Cd., § 1038; Cal. C. C. P., § 282.] 


An attorney, when he enters into the em- results nor liable for losses unless occa- 
ploy of another, undertakes that he pos- sioned by neglect or want of reasonable 
sesses a reasonable amount of skill and skill and knowledge as an attorney: Isham 
knowledge as an attorney and also that he v. Parker, 3 W., 155, 778. 
will exercise the same in the course of his Professional confidence once reposed in 
employment, but he is not a guarantor of an attorney cannot be divested by the ex- 
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{ration of his professiona, employment: 
Nichels v. Griffin, 1 W. 3/4. 

An attorney is an Acer of the court and 
takes his office with all its burdens as well 
as privileges; and among the burdens thus 
assumed as that of being obliged, when re- 
quested by the court, to conduct without 
compensation the defense of pauper crim- 
inals, where the law provides no compensa- 
tion therefor: Presby v. Klickitat Co., 5 
W., 329, 332. 

GENERALLY — Duties as to persons 
charged with crime. — It is part of the gen- 
eral duty of counsel to render their profes- 
sional services to persons accused of crime, 
who are destitute of means, upon the ap- 
pointment of the court, when not incon- 
sistent with their obligations to others: 
Rowe v. Yuba Co., 17 Cal., 61. For com- 

ensation in such cases the attorney must 

ook to the future ability of the party: Id. 
The county is not responsible, even where 
the attorney expended money in the de- 
fense: Lamont v. Solano Co., 49 Cal., 158. 

Good faith toward client.—The attorney 
ought to disclose the fact of any adverse 
retainer: De Celis v. Brunson, 53 Cal., 372; 
or even of any prior retainer: Wiliams v. 
Reed, 3 Mason, 404. He is bound to the 
most scrupulous god faith: Valentine v. 
Stewart, 15 Cal., 387. Especially so where 
the attorney bargains with the client; the 
former must show by clear and positive 
proof that no unfair advantage was taken: 
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Id; that the transaction was fair and 
equitable: Kisling v. Shaw, 33 Cal., 425 
An attorney having represented one side 
cannot go over and render assistance to the 
other side and enforce contract for com- 
pensation: Valentine v. Stewart, 15 Cal., 
387. But a client who consults an attorney 
relative to drawing up a deed to realty, 
which is never executed, cannot hold the 
attorney as trustee, should he subsequently 
ang the land: Porter v. Peckham, 44 Cal., 


An attorney ought to inform his client of 
all facts which he learns in relation to the 
subject-matter of the action: Bierce v. Red 
Bluff Hotel Co., 31 Cal., 161. 

ClHient’s secrets.—It is the duty of an at- 
torney to preserve his client’s secrets: Val- 
entine v. Stewart, 15 Cal., 3857; Gallagher v. 
Williamson, 23 Cal., 332; Kisling v. Shaw, 
33 Cal., 425; People v. Atkinson, 40 Cal., 284. 

Powers and liabilities of attorneys.—See 
next section. 

The provisions of this section are taken 
substantially from the oath prescribed to 
the advocates by the laws of Geneva. For 
oath in full, see note to § 282, Cal. C. C. P. 

The relation between attorney and client 
is a fiduciary relation of the very highest 
character, and binds the attorney to the 
most conscientious fidelity: Cox v. Delmas, 


99 Cal., 104, 123. See generally 1 Am. & Eng. 
Encyc. Law, p. 958 et seq.; also 3 Encyc. 
P. P., p. 14 et seq. 


§ 4766. Authority of Attorneys and Counselors. 


An attorney and counselor has authority,— 

1. To bind his client in any of the proceedings in an action or special pro- 
ceeding by his agreement duly made, or entered upon the minutes of the 
court; but the court shall disregard all agreements and stipulations in rela- 
tion to the conduct of or any of the proceedings in an action or special proceed- 
ing, unless such agreement or stipulation be made in open court, or in presence 
of the clerk, and entered in the minutes by him, or signed by the party against 
whom the same is alleged, or his attorney; 

2. To receive money claimed by his client in an action or special proceeding 
during the pendency thereof, or after judgment upon the payment thereof, 
and not otherwise, to discharge the same or acknowledge satisfaction of the 


judgment; 


3. This section shall not prevent a party employing a new attorney, or from 
issuing an execution upon a judgment, or from taking other proceedings 
prescribed by statute for its enforcement. [L. 763, p. 404, § 6; Cd. ’81, § 
3280; 2 H. C., § 95; see Or. Cd., § 1039; Cal. C. C. P., § 283.] 


Sce infra § 4769, change of attorney. 

An attorney may discontinue a suit by 
virtue of his general power as an attorney 
of record: Simpson v. Brown, 1 W. T., 247. 

Courts will not allow an issue to be joined 
where both plaintiff and defendant are rep- 
resented by the same attorney: Clark Co. 
v. Commrs., y. T., 230; Simpson v. 
Brown, supra. 

An attorney employed by a railroad com- 
pany specially to represent it in a condem- 

nation proceeding has ne authority to bind 
the company by an agreement. for the pay- 
ment of damages to a person not a party 
to the proceeding: Haynes v. Tacoma, 
Olympia, ete.. Ry. Ce., 7 W., 211. 

The guardian of a minor who wages an 
action has the same right to control it that 
any other suitor has, and may stipulate for 
a dismissal of an appeal regardless of the 


objections of his attorney: South Bend 
Land Co. v. Denio, 7 W., 303. 

Money and notes secured by mortgage re- 
ceived by an attorney in settlement of a 
client's claim, though one of the notes is 
payable to the attorney, belong,.in the ab- 
sence of some special agreement, to the 
client. who may intervene in a foreclosure 
suit brought by the attorney. and obtain a 
decree for his use and benefit: 
Esch, 5 W., 

The court Nill not presume, merely be- 
cause one of the defendants is represented 
specially by a firm, one of whose members 
has the same surname as the attorney 
signing the stipulation, that the latter is a 
tg of said firm: Haas v. Gaddis, 1 W., 

. 93. 

For power to sell as agent, see Scully v 
Book, 3 W., 1 


Parker v. 
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Although a stipulation for the compro- 
mise of a suit may have been entered into 
by the attorneys for the respective parties, 
without authority, yet it will be sufficient 
if it appears that their action was subse- 
quently ratified by their clients. Deny v. 
Parker, 10 W., 218. 

The fact that the attorney for a plaintiff 
in a mortgage foreclosure suit was also the 
attorney for a claimant in a lien foreclos- 
ure suit, involving the same property. will 
not charge the lien claimant with notice of 
the pendency of the suit of mortgage fore- 
closure, when he has not:been made a party 
nor has knowledge thereof through a lis 
pi ena: Pacitic Mfg. Co. v. Brown, 8 W., 

be 

A party is charged with the notice of a 
fact of which his attorney has knowledge. 
where such knowledge is obtained in the 
course of his employment for the party 
sought to be charged therewith: Pacific 
Mfg. Co. v. Brown, Id.; following Hood v. 
Fahnestock, 8 Watts: 34 Am. Dec., 489; 
Rodgers v. Palmer, 102 U. S., 263. 

A judgment rendered against a party not 
served with process, but upon the appear- 
ance of an unauthorized attorney. will be 
set aside as a nullity when the rellef there- 
from is claimed promptly and proof of un- 
authorization is clear and convincing: Mc- 
Eachern v. Brackett, 8 W., 652, 655. 

Acceptance of an attorney of the frults 
of a decree in the lower court will, as a 
general rule, be regarded as the acceptance 
o DIR client: Lyons v. Alexander, 1 W. T., 


And the fact that the moneys received 
were afterwards returned does not change 
the rule: Id. 

A creditor is chargeable with the knowl- 
edge of his attorney that he intends to 
make an assignment at the time he con- 
fesses judgment in favor of a creditor, 
though such knowledge was gained while 
the attorney had been the attorney for the 
debtor: Heyman v. Barmon, 6 W., 516. 519. 

In an action by an attorney to recover 
pay for services rendered in certaln cases, 
it is not error to refuse to instruct that 
“the burden of proof is upon the attorney 
in all such cases to show the validity of the 
contract made and dealings had with his 
client”: Isham v. Parker, 3 W.. 755, 765 

In a sult to recover attornevw’s fees, when 
plaintiff has shown the character of ser- 
vices rendered by him and time occupied 
therein, the testimony of other attorneys is 
competent as to what such services were 
worth: Id. 
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Where an attorney is under a written 
contract to receive a stated compensation 
for conducting certain cases through the 
courts to the court of last resort, he is en- 
titled to extra compensation for all unusual 
proceedings and services therein: Id. 

And the fact that additional counsel were 
employed with his consent does not deprive 
him from recovering the reasonable worth 
of his services, irrespective of the number 
of counsel engaged therein: Id. 


Under a contract whereby an attorney 
agrees to render professional services in 
certain cases for a reasonable attorney’s 
fee, such as the client thinks reasonable 
and is able to pay, the attorney is bound by 
the client's judgment as to what is a rea- 
sonable fee, in the absence of a showing 
that the client has refused, through some 
fraudulent or other bad motive, to name or 
pay what is clearly a reasonable fee: Howe 
v. Kenyon, 4 W., 677. 


Receipt by attorney of a party to a judg- 
ment, given to the clerk of court for money 
paid into clerk's office in satisfaction of the 
judgment, will bind the client: Lyons v. 
Bain et al., 1 W. T., 482 


Stipulation by attorney. who, without ob- 
jection, has appeared generally in an ac- 
and statement of facts settled after the ex- 
tion, that notice of appeal might be given 
piration of the time limited by law, is bind- 
ing on all the defendants. though other 
defendants were represented. specially, by 
other attorneys; and the fact that a third 
defendant was specially represented by a 
firm, one of whose members bears the same 
surname as the attorney stipulating, will 
not warrant the court in assuming the at- 
torney signing the stipulation was the mem- 
ber of the firm, and that he represented 
only the third defendant: Haas et al. v. 
Gaddis et al., 1 W., 89. 


GENERALLY.—For a full discussion of 
the powers and authority of attorneys act- 
ing under a general retainer, see the ex- 
haustive note to Clark v. Randall, 76 Am. 
Dec., pp. 256-265; note to Wabash, etc., Ry. 
Co. v. McDougall, 9 Am. St. Rep.. 546. 

Rights and powers of attorney and client, 
respectively, to manage action: See notes 
to Board of Commissioners v. Younger, 87 
Am. Dec., 166-170. 

What contracts of are void as against 
public policy: Note to Bowman v. Phillips, 
13 Am. St. Rep., 297-300. 

See Vol. 3, Am. & Eng. Encyc. Law, (sec- 
ond edition) title “Attorney and Client.” 


$ 4767. Proceedings When Attorney Appears Without Authority. 


If it be alleged by a party for whom an attorney appears that he does so 
without authority, the court may at any stage of the proceedings relieve the 
party for whom the attorney has assumed to appear from the consequences of 
his act; it may also summarily, upon motion, compel the attorney to repair 
the injury to either party consequent upon his assumption of authority. [L. 
769, p. 405, § 7; Cd. 781, § 3281; 2 H. C., § 96; see Or. Cd., § 1040. ] 


34768. Attorney May be Required to Show Authority. 


The court or a judge may, on motion of either party, and on showing 
reasonable grounds therefor, require the attorney for the adverse party, or for 
any one of several adverse partics, to produce or prove the authority under 
which he appears, and until he does so, may stay all proceedings by him on 
behalf of the party for whom he assumes to appear. [L. 763, p. 405, § 8; Cd. 
81, § 3282; 2 H. C., § 97; Or. Cd., § 1041.] 
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§ 4769. Change of Attorneys. 


The attorney in an action or special proceeding may be changed at any 

time before judgment or final determination as follows:— 

1. Upon his own consent, filed with the clerk or entered upon the min- 
utes; or 

2. Upon the order of the court, or a judge thereof, on the application of 
the client, or for other sufficient cause; but no such change can be made until 
the charges of such attorney have been paid by the party asking such change 
to be made. [L. 763, p. 405, § 9; Cd. 781, § 3283; 2 H. C., § 98; see Or. Cd., 
§ 1042; Cal. C. C. P., § 284.] 


The authority of an attorney, like that of The code recognizes no such practice as 
any other agent, is revocable, and the cli- an order associating a new attorney in the 
ent has the right to change his attorney: case. It provides only for a substitution: 
(See Weeks on Attorneys, § 250.) But such Prescott v. Salthouse, 53 Cal., 221. 
change cannot be made arbitrarily without For notice of substitution see next sec- 
reimbursement: Id. tion. 


3 4770. Notice of Change and Substitution. 


When an attorney is changed, as provided in the last section, written 
notice of the change, and of the substitution of a new attorney, or of the 
appearance of the party in person, must be given to the adverse party; until 
then, he shall be bound to recognize the former attorney. [L. 63, p. 405, § 
19; Cd. °81, § 3284; 2 H. C., § 99; Or. Cd., § 1043; Cal. C. C. P., § 285.] 


Notice of substitution of attorney must be Cal., 55; Livermore v. Webb, 56 Cal., 489. 
served upon the adverse party: Grant v. The authority of an attorney to appear 
White, 6 Cal., 55; Withers v. Little, 56 Cal., for the opposite party cannot be ques.ioned 
370. And upon such notice received it is by counsel who stipulate with him as such: 
improper to recognize any other than the McDonald v. McConkey, 54 Cal., 143. Nor 
substituted attorney: Preston v. E. A. can the authority of the substituted attor- 
Stone Co., 54 Cal., 198. Until such notice ney be inquired into by the adverse attor- 
has been given, papers may be served upon ney who accepts service of notice of substi- 
the attorney of record: Grant v. White, 6 tution: Withers v. Little, 56 Cal., 370. 


§ 4771. Proceedings on Death or Removal of Attorney. 


When an attorney dies, or is removed or suspended, or ceases to act a3 
such, a party to an action for whom he was acting as attorney must, at least 


twenty days before any further proccedings against him, be required by the 
adverse party, by written notice, to appoint another attorney, or to appear in 


person. [L. 763, p. 405, § 11; Cd. 781, $ 3285; 2 H. C., § 109; see Or. Cd., 
§ 1044; Cal. C. C. P., § 286. ] 


8 4772. Lien of Attorneys. 


An attorney has a lien for his compensation, whether specially agreed 
upon or implied, as hereinafter provided,— 

1. Upon the papers of his client, which have come into his possession in 
the course of his professional employment; 

2. Upon money in his hands belonging to his cient; 

3. Upon money in the hands of the adverse party in an action or proceeding, 
in which the attorney was employed, from the time of giving notice of the lien 
to that party; 

4. Upon a judgment to the extent of the value of any services performed by 
him in the action, or if the services were rendered under a special agreement, 
for the sum due under such agreement, from the time of filing notice of such 
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lien or claim with the clerk of the court in which such judgment is entered, 
which notice must be filed with the papers in the action in which such judg- 
ment was rendered, and an entry made in the execution docket, showing 
name of claimant, amount claimed, and date of filing notice [L. 763, p. 406, 


$ 12; Cd. 81, § 3286; 2 H. C., § 101.] 


Where parties to an action, on a hearing 
before a court commissioner, agree that the 
commissioner shall fix the attorney fee 
therein, no procf is necessary as to what 
constitutes reasonable attorneys’ fees: 
Wheeler v. Ralph, 4 W., 617, 625. 

Where attorneys have filed a Hien against 
@ money decree in divorce for their fees, 
the court has power to summon them be- 
fore it to determine what lien they have, 
and whst would be a reasonable fee for 
their services: State v. Sachs, 3 W., 3:1. 

See §§ 5165, 5166 infra, relating to compen- 
sation of attorneys. 

Attorney's lien. — Mandamus will not lie 
against the mayor and city clerk to pay 
attorney’s lien filed on judgment obtained 
for a client against the city, which client 
had ussigned and satisfaction of which had 
been entered of record, where no judicial 
proceedings have been had to determine 

validity: Chambers et al. v. Territory of 
Washington, 3 W. 0. 

The fact that an attorney has knowledge 
of an assignment by his client of a claim 
which he is prosecuting to judgment, will 


not estop the attorney from claiming a lien 
upon the judgment recovered, when there 
hus been no express waiver of the right of 
lien: Niugera Fire Ins. Co. v. Hart, 13 W., 


Although a judgment debtor may have 
notice of a lien claimed by the attorney for 
the adverse party, such judgment debtor 
has a right to pay the amount of the judg- 
ment into court to be thereafter disbursed 
to the proper parties entitled thereto, and 
such payment would discharge all his obli- 
gations under the judgment and Men: 
Wooding v. Crain, 11 W., 207. 

The fact that an attorney had perfected 
his lien against a judgment in the superior 
court, from which an appeal nad been tak- 
en, would not, when notice of lien had not 
been filed with the clerk of the supreme 
court, preclude that officer from disbursing 
the amount paid on the judgment entered 
in the supreme court, free of all claim of 

en: 

For nature and extent of attorney’s lien 
see note to Randall v. Van Wagenen, 12 
Am. St. Rep., 830. 


§ 4773. Proceedings to Compel Delivery of Papers. 


When an attorney refuses to deliver over money or papers to a person 


from or for whom he has received them in the course of professional employ- 
ment, whether in an action or not, he may be required by an order of the 
court in which an action, if any, was prosecuted, or if no action was prose- 
cuted, then by order of any judge cf a court of record, to do so within a 
specified time, or show cause why he should not be punished for a contempt. 


[L. 63, p. 406, § 13; Cd. ’81, § 3287; 2 H. C., § 102.] 


§ 4774. Proceedings Where Lien Exists. 


If, however, the attorney claim a lien upon the money or papers, under 
the provisions of this chapter, the court or judge may,— 

1. Impose as a condition of making the order that the client give security, 
in a form and amount to be directed, to satisfy the lien, when determined in 
an action; 

Summarily to inquire into the facts on which the claim of a lien is 
founded, and determine the same; or 

3. To refer it, and upon the report determine the same as in other cases. 
[L. 763, p. 406, § 14; Cd. 781, § 3283; 2 H. C., § 103.] 


§ 4775. Removal and Suspension of Attorneys. 


An attorney and counselor may be removed or suspended by any court of 
record of the state, for either of the following causes, arising after his admis- 
sion to practice:— 

1. His conviction of a felony or misdemeanor involving moral turpitude, 
in which case the record of conviction shall be conclusive evidence; 
2. Wilful disobedience or violation of an order of the court requiring him 
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to do or forbear an act connected with, or in the course of his profession, 
which he ought in good faith to do or forbear, and any violation of the oath 
taken by him, or of his duties as such attorney and counselor; 

3. Corruptly or wilfully, and without authority, appearing as attorney for 
a party to an action or proceeding; 

4. Lending his name to be used as attorney and counselor by another per- 
son who is not an attorney and counselor. In all cases where an attorney is 
removed or suspended by a superior court, the judgment or order of removal 
or suspension may be reviewed on appeal by the supreme court. [Cf. L. 63, p. 
406, § 15; Cd. ’81, § 3289; 2 H. C., 8 104; L. 797, p. 9, § 1; see Or. Cd? § 


1047; Cal. C. C. P., § 287.] 


DISBARRING OR SUSPENDING AT- 
TORNEYS.—Attorneys are liable to forfeit 
their license to practice for any one of the 
above causes. The manner of declaring the 
forfeiture, and the proceeding upon which 
such action is based, are prescribed in the 
succeeding sections of this chapter. These 
sections regulate the exercise of the power 
to strike an attorney’s name from the roll, 
but do not create such power; it is inherent 
in the court: People v. Twine, 1 Cal., 143. 
In the exercise of this power, the court 
ought to give counsel an opportunity to ex- 

lain: Fletcher v. Daingertield, 20 Cal., 427. 

t is improper to declare an attorney guilty 
of contempt and strike his name from the 
rolis without affording an opportunity for 
c xplani tion: Fletcher v. Daingerfield, 20 
Cal., 427. 

Attorneys have beer disbarred for advis- 
ing a client to verify a complaint which the 
attorney knew to be false, and which he 
led his client to suppose had been corrected 
before verification: People v. Pearson, 55 
Cal., 472. The evidence held insuflicftent in 
In re Lowenthal, 78 Cal., 427, to justify the 
removal or suspension from the bar. 

Whether an atto ney can be removed or 
suspended for causes other than those men- 
tioned in this section was not decided, al- 
though raised, in In re Treadwell, 67 Cal., 
353. See the variety of instances in Weeks 
on Attorneys, § 80 et seq. For an interest- 
ing and valuable decision upon the power 
of the court to disbar attorneys, see Ex 
parte Wall, 107 U. S., 265. 

REINSTATEMENT.—Where an attorney 
is improperly disbarred, mandamus has 
been issued to restore him: People v. Tur- 
ner, 1 Cal., 190. : 


$ 4776. 


Court will not refuse to exercise its juris- 
diction to disbar ^n attorney in a proper 
case merely because the offense charged is 
indictable, and the accused has not been 
convicted or prosecuted thereon: State v. 
Winton, 11 Or., 456; see 50 Am. Rep., 486; 
Ex parte Cowing, 26 Or., 572. 

Where the court has fined an attorney for 
contempt and entered an order suspending 
him from practice therein until he has 
purged himself frem the contempt by apolo- 
gizing, the supreme court can intervene by 
mandamus to compel said court to vacate 
and set aside the order of suspension: State 
v. Sachs, 2 W., 373. 

The right of an attorney to appear in 
court, being property, cannot be taken from 
him excepting by due process of law: State 
v. Sachs, supra, 376. 

It is a sufticient cause for disbarment for 
an attorney to urge and aid in the prose- 
cution and then appear in defense of a per- 
son charged with crime; or to encourage 
the commencement of proceedings which he 
knows, or has reason to Know, are illegal 
or unjust: Matter of Stevens, 77 Cal., 357. 

The supreme court has jurisdiction in a 
proceeding for the disbarment of an attor- 
ney to render a judgment of suspension for 
a definite period and until the performance 
by him of a particular condition: Matter of 
Tyler, 78 Cal., 307. 

See exhaustive note to Burns v. Allen, 2 
Am. St. Rep., pp. 80-862, disbarment of at- 
torneys. 

A petitioner for disbarment of an attorney . 
has no such interest in the subject matter 
thereof as to entitled him to appeal from a 
judgment of dismissal of his petition: In re 
Ault's Disbarment, 15 W., 417. 


Proceedings for Removal or Suspension. 


The proceedings to remove or suspend an attorney and counselor, as pro- 


vided in the last section, must be taken by the court of its own motion for 
matter within its knowledge, or may be taken upon the information of an- 
other, and in either case the party shall have the privilege of making his 
defense. [I. 63, p. 406, § 16; Cd. ’81, § 3290; 2 H. C., § 105; Cal. C. C. P., 
§ 289.] 


§ 4777. Mode of Proceeding. 


Such proceedings shall be by motion and answer, and evidence may be 
examined on either side. [L. ’63, p. 407, § 17; Cd. ’81, § 3291; 2 H. C., 
g 106.] 


£ 4778. Persons Not Admitted Cannot Practice. 


No person shall practice in any court of record except a party or his 
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regularly authorized attorney and counselor at law: Provided, That nothing 
herein contained shall be so construed as to prevent a party from employing 
any person to assist him in the preparation of his papers in the case before the 
time of trial, nor so as to prevent any person from trying any particular cause 
in court, leave of court being first had and obtained, and entered of record 
[L. 763, p. 407, § 18; Cd. 781, § 3292; 2 H. C., § 107; see Cal. C. C. P., 
$ 281.] 


A party to an action may appear in his torney he cannot assume control of the 
own proper person or by attorney; but he case: Board of Commrs. v. Younger, 29 
cannot do both; and it he appears by at- Cal., 147. 
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CHAPTER I. 


OF RULES OF DECISION AND CONSTRUCTION. 


§ 4783. Common Law, How Far Prevails. 


The common law, so far as it is not inconsistent with the constitution and 
laws of the United States, or of the state of Washington, nor incompatible 
with the institutions and condition of society in this state, shall be the rule 
of decision in all the courts of this state. [Cf. L. °63, p. 88, $1; Cd. 781, $1; 
L. 791, p. 31,81; 2 H. C., § 108; Abb. R. P. S., pp. 127-128. ] ; 

126 et seq.; Cal. C. C. P., § 307; N. Y. C. C. P., § 3339.] 


The statute of frauds and of 13th Eliza- 
beth are in force in this state by virtue of 
this section: Wagner v. Law, 3 W., 500, 502. 

What is meant by this section is. that 
where there are no governing provisions of 
the written laws, the courts of this state 
are to endeavor to administer justice ac- 
cording to the promptings of reason and 
common sense, which are the cardinal 


principles of the common law; but not that 
the decisions of the English courts are to 
be taken blindly and without inquiry as to 
their reasoning and application to the cir- 
cumstances: Sayward v. Carlson, 1 W., 
29, 40, 41. 

The phrase “laws of the United States.” 
as used in the organic act, does not relate 
simply to statute law, but embraces all 
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other rules of propriety and conduct in 
which the supreme power exhibits, and ac- 
cording to which it exerts its governmental 
force. ‘‘Laws of the territory’’ means the 
laws which the territory, considered as a 
political power subordinate to the general 
government, has authority to administer 
Phelps v. S. S. City of Panama, 1 W. T 
519, 525. 

The statutory action for the possession of 
real property is the common law action of 
ejectment, with the added incident of the 
determination of title, and the departure of 
allowing action against one not in posses- 
sion, but claiming an interest or title to the 
land: Smith v. Wingard, 3 W. T., 291. 298. 

The rule of the common law. that the 
flow of surface water from premises of an 
upper proprietor to those of a lower may 
not be obstructed or diverted to his dam- 
age is in force in this state: Cass v. Dicks, 
14 W., 75, 78. 

GENERALLY.—The term ‘‘common law” 
means both the common law of England as 
opposed to written statute law, and the 
statutes passed before the emigration of 
our ancestors to America: Peterson V. 


Winn, 5 Pet. (U. S.), 241; O'’Ferrall v. 
Simplot, 4 Ia., 381, 399; Lux v. Haggin, 69 
Cal., 255, 384. 


The common law constitutes the basis of 
our jurisprudence, and rights and labili- 
ties must be determined in accordance with 
its principles, except as modified by stat- 
ute: Van Maren v. Johnson, 15 Cal., 308, 
312: Wagner v. Bissell, 3 Ia., 396, 402. 

The principles of the common law have 
been adopted in this country only so far as 
they are applicable to the habits and con- 
ditions of our society, and in harmony with 
the genius, spirit and objects of our insti- 
tutions: Pierson v. Lane, 60 Ia., 60; Waters 
v. Moss, 12 Cal., 535; Pennocks’ Estate, 59 
Am. Dec., 718: Harkness v. Sears, 62 Am. 
Dec., 742; Vicksburg, etc., Ry. Co., v. Pat- 
ton. 66 Am. Dec., 552, 561; City of Parsons 
v. Linsay, 13 Am. St. Rep., 290; Reno Smelt- 
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ing Works v. Stephenson, 19 Am. St. Rep. 
(Nev.), 364. 

The common law includes those doctrines 
of equity jurisprudence which have not 
found expression in legislative acts: Camp- 
bell v. Colorado C. Co., 9 Colo., 60, 64. 

The law merchant is included in the com- 
mon law: Cook v. Renick, 19 Ill., 598, 601. 

In the absence of evidence to the contrary 
the common law will be presumed to be in 
force in a sister state: Cressey v. Tatom, 
9 Or., 541, 545; Supreme Council v. Garri- 
gus, 104 Ind., 133, 139; Norris v. Harris, 15 
Cal., 226, 252; Thompson v. Morrow, 2 Cal., 
99; Lux v. Haggin, 69 Cal., 255: Dunn v. 
Adams, 3 Am. Dec., 42. This presumption 
has been seriously shaken, if not over- 
thrown, by recent authorities: Blystone v. 
Bureett, 68 Am. Dec., ; 

The repeal of a statute affirming a rule of 
the common law does not necessarily effect 
an abolition of the common law rule: Rob- 
ins v. McClure, 100 N. Y., 328; see State v. 
McGrew, 11 Ia., 112. A statute will not be 
construed so as to repeal by implication a 
rule of the common law, unless the impli- 
cation is absolutely imperative: Smith v. 
Laatsch, 114 IN., 271, 279. 

When the legislature has undertaken to 
legislate upon a subject the common law is 
abrogated as far as applicable to such 
cases: State v. McGrew, supra; Hamilton 
v. Schoenberger, 47 Ia., 385. 

The reasons which constitute the ground 
work of the rules of the common law touch- 
ing water rights have not lost their govern- 
ing force in the mineral regions of this 
state; while the conditions may be changed 
the rules themselves are not: Hill v. Smith, 
27 Cal., 475. 

The original of this section was the act of 
the general convention of delegates of the 
colony of Virginia: See Collection of Acts 
and Ordinances, Richmond, 178, p. 37. See 
generally, 3 Am. & Eng. Encyc. Law, p. 347 
et seq. 


§ 4784. Laws to be Liberally Construed. 

The provisions of this code shall be liberally construed, and shall not be 
limited by any rule of strict construction. [Cf. L. 754, p. 221, § 504; Cd. 781, 
SS 758, 1686; L. 91, p. 40, § 1; 2H. C., § 1707; Abb. R. P. S., pp. 266, 267; 


Cal. C. C. P., $ 4; see N. Y. C. C. P., 8 


See infra § 4931, pleadings to be liberally 
construed. 

See infra $5380, in cases of attachment. 
io infra §§ 5955-5986, in cases of statutory 

ens. 

See infra § 5917, in cases of mechanics’ 
liens. 


§ 4785. Laws Continued. 


3345; Ind. R. S., § 1288.] 


Provisions of code are to be liberally con- 
strued: Paige v. Carroll, 61 Cal., 211, 215; 
People v. Soto, 49 Cal., 67; Ex parte Gu- 
tierrez, 45 Cal., 429. 

For construction of this aoe see Sil- 
vers v. Ry. Co., 43 Ind., 435, 


The provisions of a statute, so far as they are substantially the same as 
those of a statute existing at the time of their enactment, must be construed 
: continuations thereof. [Cf. Cd. 81, §$ 761, 1681; L. 91, p. 40, § 1; 2 H. 

C., § 1708; Abb. R. P. S., pp. 266, 267; Cal. C. C. P., § 5.] 


The following sections relating to con- 
struction of statutes appear in the Code of 
1581: “Sec. 760. No action or proceeding 
commenced before this code takes effect, 
and no right accrued, is affected by its pro- 
visions; but the proceedings therein must 
conform to the requirements of this code as 
far as applicable.” See also Id., § 1682; 
Abb. R. P. S.. p. 265. 

“Sec. 762. No statute law, or rule, is con- 
tinued in force because it is consistent with 
the provisions of this code on the same sub- 


ject; but in all cases provided for by this 
code, all statutes, laws and rules heretofore 
in force in this territory. whether consist- 
ent or not with the provisions of this code, 
unless expressly continued in force by it, 
are repealed and abrogated.” See also Id., 
$1684; Abb. R. P. S., pp. 265-267. 

“Sec. 763. This repeal, or abrogation, does 
not revive any former law heretofore re- 
pealed, nor does it affect any rights already 
existing or accrued, or any action or pro- 
cecding already taken, except as in this 
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code provided; nor does it affect any pri- 
vate statute not expressly repealed.” See 
also Id., § 1685: Abb. R. P. S., pp. 266-267. 

“Sec. 1683. When a limitation, or period 
of time prescribed in any existing statute 
for acquiring a right or barring a remedy 
has begun to run before this code takes ef- 
fect, and the same or any other limitation 
is prescribed in this code, the time which is 
run shall be deemed part of the time pre- 
scribed as such limitation.” Abb. R. P. S., 
p. 267; § 133a, 2 H. C. 

For construction of this last section see 
Baer v. Choir, 7 W., 631. 


$ 4786. Word “Person” Defined. 


AND CONSTRUCTION. (32 4786-4790 


And in the Laws of '90, p. 94, $ 1, the fol- 
lowing construction of the term ‘‘territory’”’ 
is authorized: 

“Sec. 1. Wherever in the laws now in 
force in the state of Washington or in the 
laws of the territory of Washington as con- 
tinued in force by virtue of the acts of con- 
gress, as under the operations and provis- 
ions of the constitution of this state, the 
words territory and territory of Washing- 
ton shall be used, the same shall be con- 
strued to mean state and state of Wash- 
ington.” See In re Rafferty, 1 W., 382. 


The term “person” may be construed to include the United States, this 
state, or any state or territory, or any public or private corporation, as well as 
an individual. [Cf. L. 754, p. 99, § 134; L. 757, p. 46; Cd. 81, 8§ 756, 964; 
L. 791, p. 40, $ 1; 2 H. C., § 1709; Ia., § 49, subd. 13.] 


This section and § 4788 infra were enacted 
as a part of the criminal code as well as of 
the civil code: See Code ’81, §§ 964. 965. 

See infra § 6786, term ‘‘person’’ defined. 

See infra § 5985, construction in lien cases. 

While the term ‘‘person’’ may, under this 
section, be construed to include a private 
corporation, the term “‘any two or more 
persons,” used in § 4251 supra, should not be 
so construed: Denny Hotel Co. v. Schram, 
6 W., 134, 137; 36 Am. St. Rep., 130, 133; and 
itis held in Nyman v. Berry, 3 W., 734, that 


£ 4787. Term “Officer”? Defined. 


an insolvent corporation does not come 
within the provisions of the insolvent debt- 
ors law. 

The true rule is that corporations are to 
be considered as persons when the circum- 
stances in which they are placed are iden- 
tical with those of natural persons: Stew- 
art v. Waterloo Turn Verein, 71 Ia., 226, 230; 
held in New York that a foreign independ- 
ent state is a ‘‘person’’ as used in the stat- 
ute: greuene of Honduras v. Soto, 112 N. 


Whenever any term indicating an officer is used it shall be construed, 
when required, to mean any person authorized by law to discharge the duties 


of such officer. [L. 54, p. 221, § 501; 


R. P.S., pp. 262-266. | 


Cd. 81, $ 755; 2 H. C., § 1710; Abb. 


§ 4788. Words Importing Number and Gender, How Construed. 


Words importing the singular number may also be applied to the plural 


of persons and things; words importing the plural may be applied to the 
singular; “and words importing the masculine gender may be extended to 
females also. [Cf. L. 754, p. 99, § 135; Id., p. 221, § 502; L. 57, p. 45, § 1; 
Cd. 781, $$ 756, 965; L. 791, p. 40, § 1; 2 H. C., $1711; Abb. R. P. S., pp. 
262-266; Ia. R. S., § 49; see Ind. R. S., § 1286. ] 


See note to §$ 4786 supra. See infra § 5985, construction in lien cases. 


$4789. Word “Month”’ Defined. 


The word “month” or “months,” whenever the same occurs in the stat- 
utes of this state now in force, or in statutes hereinafter enacted, or in any 
contract made in this state, shall be taken and construed to mean “calendar 
month.” [L. ’%7, p. 333; Cd. ’81, § 759; L. 791, p. 40, § 1; 2 H. C., § 1712; 
Abb. R. P. S., pp. 265, 266; Cal. C. C. P., § 17; Ia. R. S., § 49.] 


It was intimated in Hale v. Finch (1 W. unless the contrary is indicated. The above 
T., 517) that when in the statute the word section was, however, enacted subsequent 
“month” is used a lunar month is meant, to this ruling. 


§ 4790. Computation of Time. 
The time within which an act is to be done, as herein provided, shall be 
computed by excluding the first day and including the last, unless the last 
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day is a holiday or Sunday, and then it is also excluded. [Cf. L. ’54, p. 219, 
§ 486; Cd. 81, § 743; L. 88, p. 32, § 1; 2 H. C., § 794; Ind. R. S., § 1280; 
Cal. C. C. P., § 12; N. Y. C. C. P., § 788.] 


See infra § 4896, computation of time for 
service of notice. 

A notice of application to settle a state- 
ment of facts on appeal served May 20, to 
be heard May 31, when May 30 was a legal 
holiday, is a full ten days’ notice exclusive 
of May 30, and is sufficient: Thompson V. 


Huron L. Co., 5 W., 527. See Carothers v. 
Wheeler, 1 Or., 194, "196: Higley v. Gilmer, 
3 Mont., 433. As to fractions of a day see: 
Craig v. Godfrey, 1 Cal., 415; People v. 
Beatty, 14 Can 566; Mitchell v. Schoonover, 
16 Or., 211; 8 Am. St. Rep., 282. See gener- 
ally, % Am. & Eng. Encyc. Lay, p. 3 et seq. 


CHAPTER II. 
OF FORMS OF ACTIONS. 


$ 4793. Only One Form of Action. 


There shall be in this state hereafter but one form of action for the 
enforcement or protection of private rights and the redress of private wrongs, 
which shall be called a civil action. [L. 754, p. 131, § 1; L. 60, p. 5, § 1; L. 
771, p. 3, § 1; L.’73, p. 4, a 2; ne ’81, § 2; 2 H. C., § 109; Abb. R. P. S., pp. 


126 et seq.; Cal. C. C. P., § 307; 


See infra § 4903, forms of pleading. 


See infra § 4942, what causes may be 
united. 

Section 2 of the Practice Act of ’69 (L. ‘69, 

3, $1) was amended in '71 (L. '71, p. 3, § 1) 
go as to revive the distinction between ac- 
tions at law and suits in chancery to the 
extent of adopting the laws of the United 
States and the chancery rules of the United 
States courts, as the law and practice in 
the territorial courts in equity causes, with 
slight modifications: Garrison v. Cheeney, 
1 W. T.. 489; but the present rule was re- 
stored by the Laws of ‘7 


Under the code system of pleading, the 
technical learning of the common law 
pleader is of little value: Puget Sound Iron 
Co. v. Worthington. 2 W. T., 472. While 
under the code system few common law 
forms of pleading may be demurrable, most 
are obnoxious to motions, and none are so 
concise as our practice act contemplates: 
Renton v. St. Louis, 1 W. T., 215. Pleadings 
under the code are not subjected to the 
rules of the old system of pleadings: New- 
berg v. Farmer, 1 W. T., 182. 


The respective jurisdictions of law and 
equity have not been changed by the re- 
formed procedure, except to allow ‘legal and 
equitable causes of action to be joined in 
the same complaint, without affecting the 
allegations in either necessary to constitute 
ae of action: Thompson v. Caton, 3 

The fictions of the common law are abol- 
ished and presumptions are not to be plead- 
ed as facts, but the facts themselves must 
be stated: Distlér v. Dabney, 3 W., 200, 203. 
But it is error to compel the trial of a cause 
as an action at law, when both the com- 
plaint and answer invoke the equity powers 
of the court: Distler v. Dabney, 7 W., 431. 


Although an action may be commenced as 
an equitable one, yet. when there is nothing 
to give equity jurisdiction the court may 
still permit it to be tried as an action at 
law, if defendant is not thereby prevented 
from having a fair trial: Surber v. Kittin- 


§ 4794. Parties, How Designated. 


N. Y. C. C. P., § 3339.) 


ger, 6 W., 240; see also Knox v. Bard, 7 W., 


Receivers may be appointed by the court 
whether sitting as a court of law or chan- 
cery, and liens and mortgages are fore- 
closed in equity because of the relief sought 
being of an equitable nature, and the prin- 
ciple is not affected by the requirement 
that there shall be but one form of action: 
Wash. Iron Co. v. Jenson, 3 W., 584, 590. 
The test by which to determine whether an 
action is properly brought in equity is 
whether the relief sought is of an equitable 
nature: Wash. Iron Co. v. Jenson, supra. 

GENERALLY.—In California there is but 

one form of civil action. The old rules of 
common law and chancery pleading are 
superseded: Cordier v. Schloss, 12 Cal., 143; 
Kimball v. Lohmas. 31 Cal., 154, 158. ' And 
the forms of pleading are exclusively those 
provined = by. the code: Hentsch v. bt 
10 Cal.. 558; Jones v. Cortes, 17 Cal.. 
497: 79 ren Dec., 142; Mandeville v. hes. 
nolds. 68 N. Y.. 541; Rogers Ve Duhart, 97 
Cal., 500, 504; Oleson v. Merrill, 91 Am. Dec., 
428. In California, Arizona and Idaho the 
system requires facts to be alleged as they 
exist, and repudiates all fictions: Payne v. 
Treadwell, 16 Cal., 220; 1 Ariz., 387; 1 Idaho, 
N. S., 267. 

Every action is now, in effect, a special 
action on the case: Rogers v. Duhart, 
supra. 

When the complaint sets out a cause of 
action in clear and intelligible language, 
the court is authorized to try the cause as 
made, and grant any rellef embraced with- 
in the issues: Hurlbutt v. N. W. Spaulding 
Saw Co., 93 Cal., 55. 

While the code has abolished forms it has 
not destroyed substance: Weber v. Roths- 
child, 15 Or.. 385; 3 Am. St. Rep., 162. 

The distinctions between law and equity 
continue as marked as ever except in the 
form of action: Dewitt v. Hays, 2 Cal., 464, 
469; Higley v. Gilmer, 3 Mont., 9%; 35 Am. 
St. Rep., 450. See generally Pomeroy’s 
Rem., §§ 68, 506: 18 Am. & Eng. Encyc. 
Law, p. 488 et seq.; 1 Encyc. PI. & Pr., p. 
141 et seq. 


The party commencing the action shall be known as the plaintiff, and 
the opposite party the defendant. [L. 54, p. 131, § 2; Cd. °81, $ 3; 2 H. C., 
§ 110; see Cal. C. C. P., § 308; N. Y. C. C. P., 8$ 446, 419.] 
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CHAPTER III. 


OF LIMITATION OF ACTIONS. 


$ 4796. Limitations Prescribed—Objections, How Taken. 


Actions can only be commenced within the periods herein prescribed 
after the cause of action shall have accrued, except when in special cases a 
different limitation is prescribed by statute; but the objection that the action 
was not commenced within the time limited can only be taken by answer or 


demurrer. 


[Cf. L. 754, p. 362, § 1; L. 760, p. 289, § 1; L. ’63, p. 85, § 16; L. 


69, p. 8, § 25; L. 73, p. 8, § 25; Cd.’81, § 25; L.’85, p. 74, 8 1; L. 91, p. 90, 
$ 1; 2 H. C., § 111; Abb. R. P. S., pp. 130-133; see Or., § 3; see Cal. C. C. 


P., § 312.] 


See infra § 4907, grounds of demurrer. 

See infra § 5612, limitations against the 
state. 

See infra § 6233, 
against estates. 

See infra 8 6780 et seq., 
criminal actions. 

Section 133a, 2 Hill’s Code (§8§ 1294, 1683, Cd. 
’81), being of a temporary nature and obso- 


limitations on claims 


limitations of 


lete, is omitted. See note to § 478 supra, 
where this section is given in full. See also 
Packscher v. Fuller, 6 W., 534; Baer v. 


Choir, 7 W., 631, decided thereunder. 

Under the weight of authority the statute 
of limitations is not now, at least, general- 
ly regarded as an unconscionable defense: 
Morgan v. Morgan, 10 W., 99, 194, citing 
Wood v. Carpenter, 101 U. S., 135; Barnett 
v. Meyer, 10 Hun., 109. 

If it appear from the face of the com- 
plaint that the statute of limitations has 
run against the demand pleaded, advantage 
thereof may be taken by demurrer: Wilt 
v. Buchtel, 2 W. T., 417; Weber v. Yency, 
7 W., 84; Ritchie v. Carpenter, 2 W., 512, 
524; 26 Am. St. Rep., 887. And by § 4907, 
subd. 7, infra, it is now necessary to raise 
the question by demurrer where the bar ap- 
pears upon the face of the complaint, oth- 
erwise it will be treated as waived. 

When the defendants have failed to set 
up the statute of limitations in the lower 
court, the objection will not be entertained 
in the appellate court: Mudgett v. Clay, 5 
W., 103, 112. 

Under § 4913 infra, if a counter claim be 
not barred by the statute of limitations at 
the commencement of the action in which 
it is pleaded, it does not become so after- 
ward during the pendency of that action: 
Shelton v. Conant, 10 W., 193. 

If the nature of the answer and the proof 
thereunder clearly Indicate that it was in- 
tended to plead a three years’ statute as a 
bar, and by mistake two years had been 
specified instead, it is not error to allow an 
amendment correcting the same: Morgan 
v. Morgan, 10 W., 99. 

If a defendant wishes to avail himself of 
the fact of non-residence, he must allege it 
erineve A his answer: Lake v. Stein- 
bach. 5 W., 664. 

Limitation ae will not be given a retro- 
active effect, unless it appears that such 
was clearly the legislative intention: Moore 
v. Brownfield, 7 W., 23, 25; Gillette v. Hib- 
bard, 3 Mont.. 412. 

If the legislature reduces the period of 
limitation for the commencement of an ac- 
tion, rights already accrued are not barred 
until the lapse of the full statutory period: 
Moore v. Brownfield, supra; see also Ray- 
mond v. Morrison, 9 W., 56. 

If the period of limitation is reduced by 
statute from twenty to ten years, the limi- 


tation does not begin to run as to accrued 
actions until the taking effect of the new 
law, unless the legislative intent to give it 
a retroactive effect clearly appears: oore 
v. Brownfield, supra; Scurry v. Seattle, 8 
W., 278; see Raymond v. Morrison, supra. 

When the statute begins to run in cases 
of fraud: See Morgan v. Morgan, supra. 

GENERALLY. — Effect of Statute: The 
statute simply suspends the remedy; it does 
not extinguish the debt. It is a statute of 
repose: Meyer v Beal, 5 Or., 130; Goodwin 
v. Morris, 9 Or., 324, distinguishing Parker 
v. Metzger, 12 Or., 407, 409, a suit concerning 
title to realty; Schiel v. Carrillo, 42 Cal., 
493, 498: McCormick v. Brown, 36 Cal., 180, 
184; Water Co. v. Richardson, 72 Cal., 598, 
600: 14 Nev., 220, 232. 

The statute is to be employed as a shield, 
not as a sword; as a means of defense, not 
a weapon of attack: Grant v. Burr, 54 Cal., 
298; see Feeney v. Howard, 79 Cal., 525, 536; 
Spect v. Spect, 88 Cal., 437, 444; Zellerbach 
v. Allenberg, 99 Cal., 57, 69. 

The clause in the statute which provides 
that civil actions shall be commenced with- 
in certain periods rescribed ‘‘after the 
cause of action shall have accrued,’’ does 
not imply, in addition, the existence of a 
person legally competent to enforce it by 
suit. The statute must run in all cases not 
therein expressly excepted from its opera- 


tion: Tynan v. Walker, 35 Cal., 634 iber- 
ma Sav. & L. Soc. v. Conlin, 67 Cal., 178, 


PLEADING STATUTE. — The statute of 
limitations is a privilege and must be spe- 
cialy pleaded: tr. Senorita v. Simonds, 1 
Or., 274; Hiltson v. Davenport, 4 Colo., 173; 
and unless pleaded is deemed waived: 
Kelly v. Kriess, 68 Cal., 210; Jennings v. 
Rickard, 10 Colo.. 395, 401. 

The bar of the statute appearing on the 
face of the complaint, a demurrer will lie: 
Pipe v. Smith, 5 Colo., 146, 157. Demurrer 
lies only where complaint shows afirma- 
tively that the statute applies: Walker v. 
Flemming, 37 Kan., 171, 175; Meyer v. Bin- 
kleman, 5 Colo., 262; Wise v. Williams, 72 
Cal., 544, 548; Ord v. De la Guerra, 18 Cal., 
67, 76; Doe v. Sanger, 78 Cal., 

By omitting to plead the statute and go- 
ing to trial, a defendant will be deemed to 
have elected to rely on his other defenses, 
and will not be permitted to amend by 
adding the plea: Morton v. Bartning. 68 
Cal., 306; see Jennings v. Rickard, supra. 

The statute of limitations, embodied in 
this chapter, is not controlled or affected 
by §§ 1294, 1683, Code of ’S81. providing that 
“when a limitation or period of time pre- 
scribed in any existing statute for acquir- 
ing a right or barring a remedy has begun 
to run before this code takes effect, and 
the same or any limitation is prescribed in 
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this code, the time which has already run cial subjects enacted in 1881, and were not 
shall be deemed to be part of the time pre- embraced in the civil practice act of that 
scribed as such limitation by this code,” year: Baer v. Choir, 7 W., 631. 

as such sections were parts of laws on spe- j 


§ 4797. Actions to be Commenced in Ten Years. 


The period prescribed in the preceding section for the commencement 


of actions shall be as follows:— 
Within ten years,— 


1. Actions for the recovery of real property, or for the recovery of the pos- 
session thereof; and no action shall be maintained for such recovery unless 
it appear that the plaintiff, his ancestor, predecessor, or grantor, was seized 
or possessed of the premises in question within ten years before the com- 
mencement of the action. [Cf. L. 754, p. 363, § 2; Cd. 781, § 26; 2 H. C., 
8 112; see ref. to § 4796 supra; see Or., § 4; see Cal. C. C. P., § 318.] 


See infra § 48% and notes, actions not 
otherwise provided for. 

See infra § 5500 et seq., actions to recover 
real property. 

See infra §8§ 5695-5701, actions by and 
against executors and administrators. 

Our statute of limitations is one of ad- 
verse possession, under which the rightful 
owner of real estate is seized of the same 
whether in actual possession thereof or 
not, unless the same is in the actual ad- 
verse possession of another, and ownership 
and seizin once shown will be presumed to 
have continued until overcome by proof of 
adverse possession: Balch v. Smith, 4 W., 
497, 499. 4 

Actual, uninterrupted and notorious pos- 
session, under claim of right, but without 
color of title, is sufficient to entitle the pos- 
sessor to the benefit of the statute, and 
such possession need not be adverse as to 
all the world: Moore v. Brownfield, 7 W., 
23; citing Mather v. Welch, 107 Mo., 121. 

Possession by grantee of land in a deed 
placed in escrow, but never delivered, and 
that of grantee’s agent, is possession of 
grantor for purposes of adverse possession: 
McAuliff v. Parker, 10 W., 141. But posses- 
sion maintained by foree does not consti- 
tute peaceable adverse possession: Laur- 
endeau v. Fugelli. 5 W., 632. Possession, 
under a contract forbidden by law, is not 
adverse, and does not entitle the possessor 
to the benefit of the statute: Bullene v. 
Garrison, 1 W. T., 587. 

Tf title is claimed by adverse possession, 
there is no question but that the posses- 
sion must be adverse, and that the ad- 
Vverseness thereof is the essential ingredi- 
ent that ripens into title; and that without 
that element the statute would not run. 
But here are cerain facts which must be 
pleaded and proved to warrant the legal 
conclusion of adverse holding: Bellingham 
Bay L. Co. v. Dibble, 4 W., 764. 

An allegation in a complaint that the an- 
cestor of plaintiff died seized and possessed 
of the premises is a suflicient allegation of 
plaintiff's possession: Balch v. Smith, 
supra. 

Adverse possession may be established 
by proof that the premises in controversy 
were generally reputed in the community 
where situated to belong to the party set- 
ting up such claim of title: McAuliff v. 
Parker, supra. And adverse possession for 
ten years subsequent to passage of Code of 
'’S1 is sufticient to bar a recovery, although 
at the time the right of action accrued the 
Hmitation was twenty years: McAulff v. 
a supra; citing Paer v. Choir, 7 W., 

31. 

Adverse possesion cannot be established 
by proof of a general understanding in the 


community that the property was reputed 
to belong to the claimant or his grantors, 
in the absence of testimony showing that 
ne claimant had r SATC ed any acts 
of ownership over it: cInerney v. Beck, 
10 W., 515. g 

Although possession be held in subordi- 
nation to the title of the United States, it 
may be adverse to one claiming against 
the possession: Moore v. Brownfield, supra; 
Francoeur v. Newhouse, 43 Fed. Rep., 236. 

Possession of a donation claim under a 
writing, purporting to be a quit-claim 
deed, executed before the expiration of the 
four years’ residence required by the dona- 
tion act, is possession under a contract 
prohibited by law, and hence gives no 
color of title: such possession cannot be 
adverse, so as to entitle possessor to the 
benefit of the statute of limitations: Bul- 
lene v. Garrison, supra. 

Although a person may own a specific 
interest in a certain parcel of land, yet if 
he stands by at an administrator's sale 
thercof and permits the whole tract to be 
sold as the property of a decedent, and 
permits the purchaser to pay for and take 
possession of the land, improve it and pay 
taxes thereon under claim of absolute own- 
ership, and sets up no claim of interest 
during a period of fifteen years, he is 
estopped from claiming ownership: Roeder 
v. Fouts, 5 W., 135. 

In order to bar an action for the recovery 
of real estate under this section, adverse 
possession must have been maintained for 
a period of ten years subsequent to the 
taking effect of the statute: Tacoma Blag., 
ete., Assn. v. Clark, 8 W., 289; sce also 
Moore v. Brownfield. supra; Raymond v. 
yoo 9 W., 156; Weber v. Yancy, TW, 


While a new statute ot limitations takes 
effect upon pre-existing rights of action, 
and limits them, yet the full time allowed 
by the new statute should be available to 
the complainant: Baer v. Choir, 7 W., 631, 
following Sohn v. Watterson, 17 Wall., 596: 
see McAultff v. Parker, supra: Paekseher 
v. Fuller, 6 W., 534; distinguished in Scur- 
ry v. Seattle, 8 W.. 278. 

An action to redeem real property sold 
under a decree of foreclosure of mortgage 
does not fall within this section, but under 
§ 4805 Infra: Parker v. Dacres, 2 W. T., 429, 

It is belfeved that under the peculiar pro- 
visions of this section the authorities from 
but few of the other states are useful. 

Continuity is an indispensible clement of 
adverse possession: but several possessions 
may be tacked together where they can be 
referred to the original entry: Rowland v. 
Wiliams. 23 Or., 515, Low v. Schaffer, 2 
Or., 239, 242. 
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If plaintiff proves title in himself, that 
entitles him to possession, unless defend- 
ants show title in themselves or adverse 
possession for ten years. To constitute ad- 
verse possession there must be occupancy 
under claim of ownership, though it need 
not be under color of title: Swift v. Mul- 
key, 14 Or., 59, 

As to when an offer to purchase will bar 
the statute, see Rowland v. Williams, su- 
pra; Coventon v. Seufert, 23 Or., 548. 

The question of adverse possession is for 
the jury to determine under proper instruc- 
tions: Lamme v. Dodson, 4 Mont., 560, 595. 

Adverse possession for the statutory pe- 


$4798. Within Six Years. 
Within six years, — 
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riod confers such a title as woe Support 
ejectment: Joy v. Stump, 14 Or., 

Quiet and exclusive possession is Sine 
of title until a better title is claimed and 
shown by another: Or. C. Ry. Co. v. Or. 
S. N. Co., 3 Or., 178. 

A suit by the owner in fee to determine 
an adverse claim to, or interest in, real 
property, or to remove a cloud from the 
title thereof, cannot, be barred by the stut- 
ute of limitations while the adverse claim 
or cloud exists, because the right to have 
the same removed is a continuing right: 
Meier v. Kelly, 22 Or., 136. 


1. An action upon a judgment or decree of any court of the United States, 
or of any state or territory within the United States; 
2. An action upon a contract in writing, or liability express or implied 


arising out of a written agreement; 


3. An action for the rents and profits or for the use and occupation of real 


estate. [L. 754, p. 363, § 3; Cd. ’81, 


$ 27; 2 TI. C., § 113; see ref. io § 4796 


supra; see Or., $$ 5, 6; see Cal. C. C. P., 8§ 336, 337. ] 


See infra § 5525 et seq., forcible entry and 
detainer. 

See infra $ 6184, limitation of actions 
against sureties on administrators’ bonds. 

See supra § 3650 and notes, bills of ex- 
change and promissory notes. 

This section, subd. 1, does not apply to 
judgments rendered by courts of this state 
or of the late territory: Burns v. Conner, 
1 W.. 6; citing Murch v. Moore. 2 Or., 189; 
see Strong v. Barnhart, 5 Or.. 496. 

A statute of another state prohibiting ac- 
tion on a judgment obtained in one of its 
courts, unless leave of *ourt is ftirst ob- 
tained, affects the remedy merely, and does 
not apply to an action on such judgment in 
oe of this state: Weber v. Yancy, 7 

mo. BAL 

The proceeding prescribed by the statute 
to revive the lien of a judgment ($ 5148 in- 
fra) is not the commencement of an action, 
but only the mode which secures the fruits 
of an action already determined, and hence 
not controlled by this section: Burns v. 
Conner, supra. 


An action on a bond for conveyance of 


realty. held barred in Wilt v. Buchtel, 1 W. 
T.. 417, 420. 
An agreement to convey land being an 


executionary contract, the statute of limi- 
tations will not begin te run as a bar to 
action thereon. until after a breach of the 


contract: Maitland v. Langa, 14 W., 92. 
GENERALLY.—Where a promissory note 


secured by mortgage is barred by the stat- 
ute, an action to foreclose the mortgage is 
also barred: McCarthy v. White, 21 Cal., 
495; Lord v. Morris, 18 Cal., 482: Hetnlin v. 
Castro, 22 Cal., 100: Wermouth v. Hatch, 
33 Cal., 121, 126. See Wood v. Goodfellow 
G3 Cal., 185), where a distinction is made 
between the mortgage and the mortgage 
debt. Renewal of the note extends the lien 
of the mortgage given as security: Lent v. 
Morrill, 25 Cal.. 492, 499, 

The plea of the statute is available to the 


$4799. Within Five Years. 


assignee of the mortgagor: McCarthy v. 


White, supra. 

Notes payable on demand, with or with- 
out interest, are due forthwith, and would 
be barred if not sued on within the period 
oe Merritt v. Todd, 23 N. Y., 28; 8 Am. 

ec., ; 

Where a debt for purchase money is 
barred the vendor’s Hen is also barred: 
Ilett v. Collins. 103 Il., 74. 

A clause in an insurance policy limiting 
suit thereon to twelve months from date of 
fire causing loss is valid: Phoenix Ins. Co. 
v. Lebeher, 20 Il. App,, 250. 

The statute runs on a banker’s certificate 
of deposit, payable on demand, from the 


date of the same; Brummagim v. Talant, 
29 Cal., 504: Curran v. Wilter, 68 Wis., 16; 
contra, McGaugh v. Jamison, 107 Pa. St., 
336; Payne v. Gardiner, 29 N. Y.. 146; 
Mitchell v. Easton, 37 Minn., 335; and on 


the claim against the drawer of a check 
who had no funds to meet it: Krush v. 
Barrett, 82 N. Y.. 400. Interest coupons are 
not harred by the statute until the bonds 
to which they belong are barred: Meyer v. 
Porter, 6 Cal.. 67; see Coler v. Board Co. 
Commrs., 27 Pac. Rep. (N. M.), ; 

The statute only commences to run 
against the judgment from the time of the 


first entry thereof: Crim v. Kessing, %9 
Cal., 478; Trenouth v. Farrington, 3 Cal., 
273. 


In computing time at which the statute 
begins to run on promissory notes, the day 
on which the note became due is excluded, 
in all cases when days of grace are al- 
lowed: Bell v. Sackett. 38 Cal., 407; Jones 
v. Nicholl, 82 Cal., 32, 34. 

As to rents and profits, see Carpentier v. 
Mitchell, 29 Cal., 330, 336; Love v. Shartzer, 
31 Cal., 457. 

A cause of action by a surety against the 
principal does not acerue until payment 
made by the surety, and the statute does 
not ren from the maturity of the note: 
Buell v. Burlingame, 11 Colo., 164, 169. 


No action for the recovery of any real estate sold by an executor or admin- 
istrator under the laws of this state, or the laws of the territory of Washing- 
ton, shall be maintained by any heir or other person claiming under the de- 
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ceased, unless it is commenced within five ycars next after the sale, and no 
action for any estate sold by a guardian shall be maintained by the ward, or 
by any person claiming under him, unless commenced within five years next 
after the termination of the guardianship, except that minors and other per- 
sons under legal disability to sue at the time when the right of action first 
accrued may commence such action at any time within three years after the 
removal of the disability. [Cf. L. 54, p: 290, §§ 137, 138; L. 90, p. 81, § 1; 
2 H. C., § 114.] 


See infra § 6474 et seq., validity of sales of estates. 


3 4800. Within Three Years. 
Within three years,— 

1. An action for waste or trespass upon real property; 

2. An action for taking, detaining, or injuring personal property, including 
an action for the specific recovery thereof, or for any other injury to the 
person or rights of another not hereinafter enumerated; 

3. An action upon a contract or liability, express or implied, which is not 
in writing, and does not arise out of any written instrument; 

4. An action for relief upon the ground of fraud, the cause of action in 
such case not to be deemed to have accrued until the discovery by the ag- 
grieved party of the facts constituting the fraud; 

5. An action against a sheriff, coroner, or constable upon a liability incurred 
by the doing of an act in his official capacity and by virtue of his office, or by 
the omission of an official duty, including the non-payment of money collected 
upon an execution; but this subdivision shall not apply to action for an 
escape; 

6. An action upon a statute for penalty or forfeiture, where an action is 
given to the party aggrieved, or to such party and the state, except when the 
statute imposing it prescribed a different penalty [limitation]; 

7. An action for seduction and breach of promise of marriage. [Cf. L. 
°54, p. 363, § 4; L. 69, p. 8, § 28; Cd. 781, § 28; 2 II. C., $ 115; see ref. to 
§ 4796 supra; see Or., §§ 6, 7; see Cal. C. C. P., $$ 338, 339, 340.] 


See supra § 513, Hability of sheriff. governs, and if not § 4805 governs: Sar- 


See infra §§ 4801, 48u3, action upon a stat- 
ute for a penalty. 

See infra § 5262 et seq., and § 5418 et seq., 
action to recover specific personalty. 

See infra § 5654 et seq., action for waste, 
trespass, etc. 

See infra § 5689 et seq., action for fines 
and forfeitures. 

See infra § 4806, action upon open account. 

See infra § 4802, action for escape. 

If services are rendered upon a contract 
of employment for an indefinite period, at 
an agreed rate of wages per month, the 
contract is continuous, and the statute of 
limitations will not begin to run until the 
services are ended: Ah How v. Furth, 13 

50. 


Plaintiff in an action for recovery of 
damages for change of street grade cannot 
file an amended complaint setting up a 
second cause of action for injury to land 
caused by raisirg the grade above the nat- 
ural surface, when the work has been done 
more than three vears prior to its filing. 
If actions of this kind are to be regarded 
as trespasses on real property pis section 


gent v. Tacoma. 10 W., 212, 

An action to quiet title as against a frau- 
dulent conveyance of land is not an action 
for relief on the ground of fraud, within 
the meaning of subd. 4 of this section. 
This subdivision refers to suits by parties 
to contracts seeking to be relieved from 
them when fraudulently induced, The 
fraud must be the substantive cause of the 
action and not incidental: Wagner v. Law, 

W.. 500; Stewart v. Thompson, 32 Cal., 
260. But an action to set aside a deed by 
wife of community lands for fraud against 
her hushand was held to fall under this 
subdivision: Morgan v. Morgan, 10 W., 9 

A wife domiciled in another state than 
that of her husband is subject to the stat- 
utory provision as to limitations affecting 
actions for the wrongful taking and deten- 
tion of her personal property, as her resl- 
dence does not, under our statute, neces- 
sarily follow that of her husband: McCain 
v. Gibbons, T W.. 314. 

In order to rescind a contract on the 
ground of fraud, an action therefor should 
be promptly commenced upon the discov- 
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ery. of the fraud: Sackman v. Campbell, 
15 W., 57 


GENERALLY — TRESPASS.—Action for 
trespass is not barred until the expiration 
of three years after the cause of action 
arose, and every trespass gives a new cause 
of action: Triscony v. Brandenstein, 66 
Cal., 514: see Heilbron v. Heinlen, 70 Cal., 
se Atkinson v. A. & S. Canal Co., 53 Cal., 

Cutting and carrying away timber may 
be considered as two parts of a continuing 
trespass, and the statute runs from the 
vompletion of the carrying away: Sullivan 
v. Davis, 29 Kan., 21. j 


Subd. 2. The statute runs from the time 
of the conversion: Sheppard v. Yocum, 10 
Or., 403, 418. 


In case of a wrongful transfer of a pledge 
the action against the transferee accrues at 
the moment he obtains possession, and not 
from the time of a subsequent sale by him 
of the property: Harpending v. Meyer, 55 
Cal., 555; see Doyle v. Callighen, 67 Cal., 
154; 57 Cal.. 208; 15 Or., 546. 


Actions for malicious prosecution fall 
within this subdivision: Sharp v. Miller, 
54 Cal., 329; Anderson v. Coleman, 56 Cal., 
124; and personal injuries: Pilar v. So. P. 
Ry. Co., 52 Cal., 42. Such actions accrue at 
Da mns injury is done: Leroy v. City, 


Subd. 3. Where there are mutual de- 
mands, the striking of a balance converts 
the set-off into payment, and from that 
time the statute commences running: Nor- 
ton v. Larco, 30 Cal., 126, 132. 


The statute runs on bank deposits only 
from demand: Mitchell v. Beckman, 64 
Cal., 117, 121; Leather Mfg. Bk. v. Mer- 
chants’ Bk., 128 U. S., 26. But in case of 
the suspension of the bank a demand is no 
longer necessary: Branch v. Dawson, 33 
Minn., 399 

For services the statute runs from the 
termination of the services, and not from 
the refusal to pay: Griffin v. Clay Co., 63 


Ia.. 413: Robinson v. McAfee Estate, 59 
Mich., 375 
§ 4801. Within Two Years. 


Within two years, — 


OF LIMITATION OF ACTIONS. 


[23 4801, 4802 


The statute does not begin to run against 
an attorney for legal services until his ser- 
vices under the employment are ended: 
Hancock v. Pico, 47 Cal., 161. It begins to 
run against a creditor of a corporation 
when the debt falls due, and the time pre- 
scribed by statute is not extended, as to 
the right to sue a stockholder, by a judg- 
ment against the corporation. Stilphen v. 
Ware, 45 Cal., 110; see 82 Cal., 650, 653; 90 
Cal., 49, 57. 

The statute does not begin to run against 
subscriptions to stock payable at call until 
a call has been made: Glenn V. Saxton, 
68 Cal., 353; Thompson V. Huffaker, 19 Nev., 


72. 

Limitations as against suits for account 
between partners, statute does not begin to 
run until partnership has ceased to exist: 
Quayle v. Guild, 91 Ill., 378; Asken V. 
Springer, 111 Ill., 662. And held in Hendy 
v. March (75 Cal., 566) that the statute does 
not run until the accounts are settled and 
the balance agreed upon. See Hill v. Has- 
kin. 42 Cal., 159. 

Subd. 4. Where relief is sought on the 
ground of fraud the statute does not com- 
mence running until the discovery of the 
fraud: Currey v. Allen, 34 Cal., 254. The 
etatute is applicable to constructive fraud 
as well as fraud in fact: Boyd v. Blank- 
man. 29 Cal., 20, 44. As to degree of dill- 
gence necessary to exercise to discover, see 


dem. 

Subd. 5. Causes of action for official neg- 
ligence arise at the time of the breach of 
duty. not when the consequential damages 
are felt: Peltz v. Norris. 21 Me., 314; 38 
Am. Dec., 264, and note. See also Paige v. 
Carroll, 61 Cal., 211. 

Subd. 7. The statute will not run on a 
continuing promise to marry until breach: 
Blackburn v. Mann, $5 IN., 222, 225. It does 
not commence to run against the rights of 
a minor to sue for her seduction until she 
attains her majority: Morrell v. Morgan, 
65 Cal., 5735. A party preventing the per- 
formance of a contract cannot take advan- 
tage of the delay he has caused: People V. 
Holden, 82 Ill., 93, 102. 


1. An action for libel, slander, assault, assault and battery, and false impris- 


onment; 


2. An action upon a statute for a forfeiture 


or penalty to the state. [Cf. 


L. ’54, p. 363, § 5; L. 769, p. 9, § 29; Cd. ’81, § 29; 2 H. C., § 116; see ref. 
to § 4796 supra; Or., § 8; see Cal. C. C. P., § 340. ] 


See last section, subd. 6, and § 4808 infra, 
forfeiture or penalty to state. 

See supra § 513, liability of sheriff. 

See supra § 1150, imitation in special as- 
sessment liens. 

The statute commences to run as soon as 
the imprisonment ceases: Dusenbury V. 
Kelley, 8 N. Y., 383 


8 4802. Within One Year. 
Within one year, — 


In an action for slander it is not neces- 
sary to prove that the slanderous words 
were spoken on the day alleged in the com- 
plaint. It is sufficient to prove that they 
were spoken at any time before the com- 
mencement of the action, and are not 
barred by the statute of limitations: Quig- 
ley v. McKee, 12 Or., 22; 53 Am. Rep., 320. 


1. An action against a sheriff or other officer for the escape of a prisoner 


arrested or imprisoned on civil process; 


2. An action by an heir, legatee, creditor, or other party interested, against 
an executor or administrator, for alleged ‘misfeasance, malfeasance or mis- 
management of the estate within one year from the time of final settlement, 
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or the time such alleged misconduct was discovered. [Cf. L. ’54, p. 364, § 5; 
L. %69, p. 9, § 30; Cd. 81, X 30; 2 H. C., $ 117; sce ref. to § 4796 supra; see 
Or., $ 9: see Cal. CC. P., g 340, subd. 4.] 


See supra § 4800, subd. 5, action against 
ofticer. 

See mia 5 5695, actions by and against 
executors, 

See mia 5 6184, limitation against sure- 
ties on administrator’s. bon 

An action by an admmistrator against a 
former administrator to recover money and 


property of the estate is not subject to the 
limitation imposed by subd 2 of this sec- 
tion. This subdivision has reference to the 
time of the final settlement of the estate 
and not to the settlement of accounts of 
intermediate administrators in the progress 
of the settlement of the estate: Bartels v. 
Gove, 4 W., 


§ 4803. Special Provisions for Action on Penalty. 


An action upon a statute for a penalty given in whole or in part to the 


person who may prosecute for the same shall be commenced within three 
[one] years [year] after the commission of the offense; and if the action be 
not commenced within one year by a private party, it may be commenced 
within two years after the commission of the offense in behalf of the state by 
the prosecuting attorney of the county where said offense was committed. 
[Cf. L. 754, p. 36-4, § 6; Cd. 781, $ 31; 2 H. C., § 118; see ref. to § 4796 supra; 


see Or., $ 10; see Cal. C. C. P., § 340, subd. 1.] 


See supra § 4800, subd. 6, and § 4801, subd. 
2, forfeiture and penalty. 
The words in parentheses were in the 


$ 4804. Within Three Months. 
Within three months,— 


Laws of °54, and subsequent enactments 
down to Code ’81, and the change appears 
to be inadvertent. 


1. Upon claims against an estate, rejected by an executor or administrator 
within three months after the rejection. [Cf. Cd. °81, § 32; 2 H. C., § 119.] 


See infra § 569%, actions by and against 
executors and administrators. 

See infra §§ 6233, 6236, limitations on re- 
jected claims. 

The first subdivision of this section as 


heretofore published, relating to appeals 
from board of county commissioners, is 
omitted as being in conflict with § 309 su- 
pra, a later enactment. 


$4805. Actions for Relief Not Otherwise Provided for. 


An action for relief not hereinbefore provided for shall be commenced 
within two years after the cause of action shall have accrued. [L. 54, p. 364, 
$ 7; Cd. 781, $33; 2 H. C., § 120; see ref. to § 4796 supra; see Or., § 11; see 


Cal. €C. C. P., $ 313.] 


See notes to § 4500 supra. 

Under this section and § 4796 supra, an 
action by a municipal corporation for the 
foreclosure of a lien created by an assess- 
ment upon property for street grading pur- 
poses must be commenced within two years 
after the cause of action accrues: Spokane 
v. Stevens, 12 W., 667. See supra § 116s, 
limitation in cases of special assessment 
liens, 

An action to quiet title as against a frau- 
dulent conveyance of land is not subject to 
the limitations of this section: Wagner v. 


Law, 3 W., 500, 517. 

An action to redeem real property sold on 
foreclosure of a mortgage falls under this 
section and not the provisions relating to 
real actions (see supra § 4797): Parker v. 
Diacres, 2 W. T.. 429; Id., 139 U. S.. 43. 

An action for death by wrongful act falls 
under the provisions of this section, and 
the statute begins to run at the time the 
death occurs, although long after the in- 
jury is rec eilved causing it: Nestelle v. N. 
P. Ry. Co., 56 Fed. Rep., 261 


§ 4806. Actions on Mutual Open Accounts. 


In an action brought to recover a balance due upon a mutual, open, and 


current account, where there have been reciprocal demands between the par- 
ties, the cause of action shall be deemed to have accrued from the time of the 
last item proved in the account on either side; but whenever a period of more 
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than one year shall have elapsed between any of the series of items or demands, 
they are not to be deemed such an account. [L. 54, p. 364, § 8; L. ’69, p. 10, 
§ 33; Cd. 781, § 3-4; 2 H. C., § 121; see ref. to § 4796 supra; Or., § 12; see 
Cal. C. C. P., § 344.] 


See supra § 4800, subd. 3, and notes, ac- 
tion on contract not in writing. 
“Open and current” is distinguished from 


Fleisher, 67 Cal., 93; 


Dunn v. Estate of 
Fleming, 73 Wis., 545. 


“‘stated’’ accounts. Where a balance has 
not been struck, an account is open and 
current: Norton v. Larco, 30 Cal., 127. 133. 
The very theory upon which this statute 
is based is that the credits are mutual, and 
the account is permitted to run with the 


It is nct a mutual account where one 
sells goods and the buyer pays come of the 
money thereon from time to time: Adams 
v. Patterson, 35 Cal.. 122. Distinct {tems of 
charge in open and mutual accounts do 
not constitute separate claims, but it is the 
balance of the account which constitutes a 


view of ultimate adjustment by a settle- 
ment and payment of the balance: Greene 
v. Disbrow, 79 N. Y., 1, 9; see Kutz v. 


claim or debt: Hodge v. Manley, 60 Am. 
Dec., 253; Norton v. Larco, supra. 


$ 4807. Actions in Name of State, etc. 


The limitations prescribed in this chapter shall apply to actions brought 
in the name of the state, or any county or other public corporation therein, 
or for its benefit, in the same manner as to actions by private parties. An 
action shall be deemed commenced when the complaint is filed. [T.. ’54, p. 
3864, § 9; L. ’69, p. 10, §§ 34, 35; L. 773, p. 10, $$ 34, 35; Cd. ’81, § 35; 2 


H. C., § 122; 


See infra § 4869 et seq., commencement of 
actions. 

See infra § 5612, 
against state. 

See supra § 1150, limitations of actions to 
enforce special assessments. 

The last clause of this section is in its 
present form ambiguous under the present 
practice act, unless it be amended to read. 
“An action shall be deemed commenced 
when the complaint is filed within the 
meaning of this chapter.” 

A municipal corporation has the legal 
right to avail itself of the defense of the 
statute of limitations as fully as any other 
creditor: Bates v. Gregory. 89 Cal., 387, 398: 
and is not exempt from the operation of 
the statute: See note to Cincinnati v. First 
Presby. Ch., 32 Am. Dec., 718. 


limitation of actions 


see ref. to § 4796; see Or., § 13; see Cal. C. C. P., 88 345, 350. ] 


An action against a municipality for in- 
juries for overflow of lands caused by 
grading the street is barred in three years 
from time action accrued: Coniff v. City. 
67 Cal.. 445. For recovery of money paid 
city for sale of slip. see Pimental v. San 
Francisco, 21 Cal., 351. 367. 

The statute may be pleaded to amended 
complaint introducing a new cause of ac- 
tion, although the statute would not bar 
the action when begun: Phelps v. Ill. Cent. 
Ry. Co., 94 IlL, 548, 557; Anderson v. Mavy- 
ers, 50 Cal.. 525; Lawrence v. Ballou, 50 
Cal., 258: 53 Cal., 102; 61 Cal., 149. 

The statute continues to run against par- 
tles not brought in until the filing of a 
supplemental complaint bringing them in: 
See Jeffers v. Cook, 58 Cal., 147. 


§ 4808. Operation of Statute Suspended, When. 
If the cause of action shall accrue against any person who shall be out 


of the state or concealed therein, such action mav be commenced within the 
terms herein respectively limited after the return of such person into the 
state, or after the time of such concealment; and if after such cause of action 
shall have accrued, such person shall depart from and reside out of this state, 
or conceal himself, the time of his absence or concealment shall not be deemed 
or taken as any part of the time limited for the commencement of such action. 
[L. 754, p. 364, § 10; Cd. 781, § 36; 2 H. C., § 123; see ref. to § 4796 supra; 
Or., § 16; see Cal. C. C. P., § 351.] 


The word “return,” used in this section, 
must be construed to come into, and con- 
sequently applies to non-residents coming 
for the first time into this state, as well as 
to former residents returning after tem- 
porarily sojourning out of the state: Web- 
er v. Yancy, 7 W., 84; Lake v. Steinbach, 
5 W., 659, 664. 

The fact that a non-resident owns prop- 
erty in the state Hable to attachment will 
not set the statute running from the time 


the right of action accrues, but the statute 
is tolled during his absence: Denny v. Say- 
ward, 10 W., 422, 431. 

Residence in a certain state for a num- 
ber of vears will, when nothing appears to 
the contrary, raise the presumption of cit- 
izenship there: Weber v. Yancy, supra. ' 

The fact that a defendant is a non-resl- 
dent of the state at the time the cause of 
action accrues against him, must be affir- 
matively alleged in his answer; in the ab- 
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sence of such averment in the complaint, 
in order to rebut the presumption of his 
residence in the state: Lake v. Steinbach, 
5 W.. 659, 662; and where his non-residence 
is not shown by the pleadings he cannot 
avail himself of the objection that, he was 
a non-resident: Id. 

Action upon a judgment of another state 
against a non-resident there is not barred 
by our statute, when the judgment defend- 
ant has become a resident of this state, 
until after the expiration of six years from 
the time of the commencement of such res- 
idence here: Weber v. Yancy, supra; Lake 


v. Steinbach, supra. 

GENERALLY. — The time of a debtor's 
absence from the state without losing his 
domicile is counted in computing the period 
of limitation in the action against him. 
The word “residence” in legal phraseology 
is synonymous with habitancy or domicile: 
Langdon v. Doud, 6 All. (Mass.), 423; %3 
Am. Dec., 641. and note. To arrest the stat- 
ute both absence and residence out of the 
state must concur: Id. The absence of 
the defendant must be pleaded or his pres- 
ence will be presumed: Bass v. Berry, 51 
Cal., 264. 


3 4809. Suspension for Personal Disability. 


If a person entitled to bring an action mentioned in this chapter, except 


for a penalty or forfeiture, or against a sheriff or other officer, for an escape, 
be, at the time the cause of action accrued, either under the age of twenty- 
one years, or insane, or imprisoned on a criminal charge, or in execution under 
the sentence of a court for a term less than his natural life, the time of such 
disability shall not be a part of the time limited for the commencement of 
action. [Cf. L. 754, p. 364, § 11; L. 61, p. 61, § 1; L. 769, p. 10, § 38; Cd. 
81, $ 37; 2 H. C., § 124; see ref. to § 4796 supra; see Or., § 17; see Cal. C. C. 
P., § 352.] 


See infra § 4815, cumulative disabilities. 

See infra § 4814, disability must have ex- 
isted when action accrued. 

See infra § 4837, contiuance of action by 
representative. 

Where a conveyance is obtained by fraud 
from a person while insane, the statute 
does not begin to run until he recovers his 


Crowther v. Rowlandson, 27 Cal., 376, 384. 

The protection of infancy once attaching 
continues until the disability is removed: 
Crosby v. Dowd, 61 Cal., 557, 598; see Bur- 
ton v. Robinson, 51 Cal., 186. 

The statute does not begin to run against 
the right of a minor to sue for her seduc- 
tion until she attains her majority: Mor- 


reason and discovers what he has done: rill v. Morgan, 65 Cal.. 575. 


§ 4810. Suspension by Death. 


_ Ifa person entitled to bring an action die before the expiration of the 
time limited for the commencement thereof, and the cause of action survive, 
an action may be commenced by his representatives after the expiration of the 
time and within one year from his death. Ifa person against whom an action 
may be brought die before the expiration of the time limited for the com- 
mencement thereof, and the cause of action survives, an action may be com- 
menced against his representatives after the expiration of that time, and 
within one year after the issuing of letters testamentary or of administration. 
[L. 754, p. 364, § 12; Cd. 781, § 38; 2 H. C., § 125; see ref. to § 4796 supra; 
see Or., § 18; see Cal. C. C. P., § 353. ] 


See infra § 4837, continuance of action by 
representative. 

See infra § 5695, actions by and against 
executors and administrators. 

When the statute has commenced to run 
against a party, its operation is not ar- 
rested by his subsequent death before the 
end of the statutory period: McaAuliff v. 
Parker, 10 W., 141, 146. i 

It was held in Scott v. McNeal (5 W.. 309) 
that the court was warranted in finding a 
party dead who had been absent from the 
state for seven years, where there was no 
evidence that he still lived, and in ordering 
administration upon his estate; and furth- 
er, that although the supposed deceased 
person returned to this state he could not 
maintain ejectment against an innocent 
purchaser of his estate sold under decree in 


probate; but this case was reversed on 
writ of error: Scott v. McNeal, loi U. S., 


, 35. 

GENERALLY. —There is no provision of 
the statute excepting from its operation a 
case where the party who would have been 
entitled to sue dies before the cause of ac- 
tion has accrued: Tynan v. Walker, 38 
Cal., 634. 

The death of a mortgagor before the ac- 
crual of the cause of action does not affect 
the running of the statute: Hibernia, etc., 
Soc. v. Conlin, 67 Cal., 178. 

Where the person who could have main- 
tained action to recover her interest in 
land during her lifetime dies, the running 
of the statute is not suspended during the 
minority of one who claims the property 
under the decedent: Alvarado v. Nordholt, 
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% Cal., 116; see McLaren v. nton, 73 Cal., 
$29; Quivey v. Hall, 19 Cal., Ji. 

he statute, as a rule, dgées not begin to 
run when no administration exists on the 
estate of the deceased gt the time the 
cause of action accrued; Smith v. Hall, 19 


§ 4811. Suspensiog by War. 
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Cal., 35; Donglada v. De la Guerra, 10 
Cal., 38%; and the fact that a longer period 
intervened between death and administra- 
tion can make no difference: Donglada v. 
De la Guerra, supra. 


When a pergon shall be an alien subject or a citizen of a country at war 


with the United States, the time of the continuance of the war shall not be 
a part of the period limited for the commencement of the action. [L. 754, 


p. 365, § 18; Cd. 81, § 39; 2 H. C., § 126; see ref. to § 4796 supra; see Or., 
$ 19; Cal, C. C. P., § 354.] 


WAR.~.War suspends the statute of limi- 
tations between citizens or subjects of two 
countries at war: Wall v. Robson, 2 Nott 
& McC., 498; 10 Am. Dec., 623; Selden v. state, it was held that the statute was not 
Preston, 11 Bush, 191. The statute of limi- suspended: Smith v. Charter Oak Ins. Co., 
tations barring the right to sue does not 6 Mo., š 
run during the time of civil war, where the “When by invasion, insurrection, rebel- 
courts are not open to suitors: Coleman v. lion, or such like, the peaceable course of 
Holmes, 44 Ala., 124; 4 Am. Rep., 121; Per- justice is disturbed and stopped, so as the 
kins v. Rogers, 35 Ind., 124; 9 Am. Rep., 639; courts of justice be, as it were, shut up, 
McKinzie v. Hill, 61 Mo., 303; 11 Am. Rep., et silent leges inter arma. then it is said 
450; Caperton v. Martin, 4 W. Va., 138; 6 to be time of war”: Co. Lit. 49 b.; May- 
Am. Rep., 270; Chappelle v. Olney, 1 Saw., field v. Richards, NE U. S., 137. 

401. Open organized rebellion is “war,” 


within the meaning of this section: See 
Sanderson v. Morgan, 398 N. Y., 231. Where 
the persons were residents of the same 


$ 4812. Suspension by Judicial Proceedings. 


When the commencement of an action is stayed by injunction or a statu- 
tory prohibition, the time of the continuance of the injunction or prohibition 
shall not be a part of the time limited for the commencement of the action. 
[L. 754, p. 365, § 14; Cd. 781, § 40; 2 H. C., § 127; see ref. to § 4796 supra; 
Or., § 20; Cal. C. C. P., § 356.] 


The runring of the statute in en action 


for procuring the levy of an execution ona 
satisfied judgment is not suspended by in- 
junction proceedings restraining the en- 
forcement of the execution: Wood v. Cur- 
rey, 57 Cal., 208. 

A writ of injunction restraining a judg- 
ment creditor from issuing an execution 
does not operate to suspend the running of 
the statute limiting the issuance of writ of 
execution to the period or five years after 


ote of judgment: Buell v. Buell, 92 Cal., 


An order staying proceedings upon a 
judgment and order of sale does not sus- 
pend the statute for the enforcement of the 
Soe Ment: Cortez v. Superior Ct., 86 Cal., 


io. 

The statute of limitations does not run 
against the creditor who is prevented by a 
higher law from bringing his action: 
Brooks v. Bates et al., 7 Colo., 577. 


$4813. Suspension by Reversal of Judgment. 


If an action shall be commenced within the time prescribed therefor, and 
a judgment therein for the plaintiff be reversed on error or appeal, the 
plaintiff, or if he die and the cause of action survive, his heirs or representa- 
tives, may commence a new action within one year after reversal. [L. 754, 
p. 365, § 15; Cd. 81, § 41; 2 H. C., § 128; see ref. to § 4796 supra; Or., § 21; 
Cal. C. C. P., § 355. ] 


$ 4814. When Disability Available. 


No person shall avail himself of a disability unless it existed when his 
right of action accrued. [L.’54, p. 365, § 16; Cd. ’81, § 42; 2? H. C., § 129; 
see ref. to § 4796 supra; Or., § 22; Cal. C. C. P., § 357.] 


Bee next section and supra § 4809, other disabilities. 
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§ 4815. Cumulative Disabilities. | 

When two or more disabilities shall co-exist at the time the right of 
action accrues, the limitation shal] not attach until they all be removed. [L. 
54, p. 365, § 17; Cd. 81, § 43; 2 H. C., § 130; see ref. to § 4796 supra; Or., 
§ 23; Cal. C. C. P., § 358. ] 


See last section and supra § 4809, other disabilities, 


§ 4816. New Promise Must be in Writing. 

No acknowledgment or promise shall he sufficient evidence of a new or 
continuing contract whereby to take the case out of the operation of 
this chapter, unless the same is contained in some writing signed bv 
the party to be charged thereby; but this section shall not alter the effect of 
any payment of principal or interest. [L. 54, p. 365, § 18; Cd. 781, § 44; 2 


H. C., § 131; see ref. to § 4796 supra; 


See next section and notes, effect of pay- 
ment. 

If the debt is barred by the statute, the 
debtor may renew it by a new promise in 
writing: Davis v. Davis, 20 Or., 78, 84. 

The acknowledgement must be a direct, 
distinct, unqualitied and unconditional ad- 
mission of the debt for which the party is 
liable and willing to pay, made in writing 
and signed by the party to be charged. A 
demurrer is not such an acknowledgement: 
Howes v. Lynde, 7 Mont.. 545, 549; McCor- 
mick v. Brown, 36 Cal., 180; 56 Cal., 374, 382; 
70 Cal., 412, 414. 

Letters to a third person are insuftictent: 
Braithwaite v. Harvey, 14 Mont., 208; 43 
Am. St. Rep., 625. 

A new promise, to remove the bar, must 
be made to one legally interested in the 
debt or his agent: Katz v. Moessinger, 7 


§ 4817. Effect of Partial Payment. 


Or., § 24; Cal. C. C. P., § 360.] 


IN. App., 536; and the promise must be 
made within the statutory period prior to 
the suit: Dowdy v. Nelson, 12 Ill. App., 74; 
McClintic v. Layman, 12 [ll App., 356. 

Under this section the new promise need 
not be subscribed by the debtor. It is suf- 
ficient if it be evidenced from any part of 
the writing that the debtor named therein 
has given to it his assent: Auzerais v. 
Naglee. 74 Cal.. 60, 69; Osment v. McEl- 
raith, 68 Cal., 466. 

The new promise is sufficient if made to 
the administrator of the deceased creditor: 
Farrell v. Palmer, 36 Cal., 187. 

As to what questions are for court and 
what for jury, see Morrell v. Ferrier, 7 
Colo., 23. 

The better practice In pleading is to de- 
clare on the new promise in the first in- 
stance: Buckingham v. Orr, 6 Colo., 587, 590. 


When any payment of principal or interest has been or shall be made 


upon any existing contract, whether it be a bill of exchange, promissory note, 
bond, or other evidence of indebtedness, if such payment be made after the 
game shall have become due, the limitation shall commence from the time 
the last payment was made. [L. 54, p. 365, § 19; Cd. °81, § 45; 2 H. C., § 


132; sce ref. to § 4796 supra; Or., § 25.] 


See last section and notes, 

See supra § 3650 and notes, 

A payment and acceptance of interest on 
a promissory note relieves the note from 
the statute: Koslwski v. Yesler, 2 W. T., 
407 


d. 

Payment made upon an indehtedness aft- 
er the same has become due fixes a new 
date for the running of the statute of limi- 
tations In respeet to actions thereon: Ah 
Ilow v. Furth. 13 W.. 550. 

GENERALLY. — This section refers only 
to payments made on contracts before the 
statute has run against them, and fixes, 
by such payment, a new date from which 
the limitation commences to run de novo: 
Creighton v. Vincent, 10 Or., 56. 


It ts held in Brockmen v. Sfeverlinge (6 
TH. App., 512) that the payment of interest 
after release by the operation of law does 
not revive the original oblicgation. The cla 
rule is revived by this section, that a pay- 
ment by cne joint contractor on the in- 
debtedness revives the lability as to all: 
Partlow v. Singer, 2 Or.. 387; see centra, 
Coleman v. Forbes, 60 Am. Dece., 75; Whit- 
aker v. Rice, 9 Minn., 1; Cross v. Allen, 12 
Sup. Ct. Rep., 67. 

The fact of payment is made the test for 
ascertaining whether the action is barred, 
and if not, it may be founded on the orig- 
inal promise: Sutherland v. Roberts, 4 Or., 
3:5; Allen v. O'Donald, 28 Fed. Rep., 17, 24 


$ 4818. Foreign Statutes of Limitations, How Applied. 
When the cause of action has arisen in another state, territory, or country 


between non-residents of this state, and by the laws of the state, territory, or 
country where the action arose an action cannot be maintained thereon by 
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reason of the lapse of time, no action shall be maintained thereon in this state. 
[L. 754, p. 365, § 20; Cd. 81, § 46; 2 H. C., § 133; see ref. to § 4796 supra; 


Or., § 26; see Cal. C. C. P., § 361.] 


See notes to § 4796 supra. 

In transitory actions, the statute of limi- 
tations of the forum, and not that of the 
place where the contract was made, gov- 
erns; hence, when a maker of a promis- 
sory note, given in California, removed to 
Washington territory before the statute 
had run on the same, he cannot thereafter 
here plead the statute of California in or- 
der to bar the action: Adams v. Kelly, 2 
W. T., 263; see Chevrier v. Robert, 6 Mont., 
319; Allen’ v. Allen, 95 Cal., 184, 194. 

Where a married woman, after the re- 
moval of her husband to this state, re- 
mained in Dakota for the purpose of. set- 
tling up the affairs of her separate property, 
preparatory to following him, she cannot, 
under the provisions of this section, 
maintain an action in this state for the 
wrongful taking and detention of personal 
property in Dakota by a resident there, 


when such action is barred by the laws of 
that state, as, under the laws giving a 
married woman complete control of her 
separate property, her residence does not 
necessarily follow the domicile of her hus- 
band: McCain v. Gibbons, 7 W., 314. 

GENERALLY. — When a debt is con- 
tracted in another state by a person who 
afterwards removed to this state, the stat- 
ute of limitations begins to run against 
the debt at the time when the cause of ac- 
tion accrued where the debt was created 
and not at the time of the debtor's arrival 
Hs ar state: McCormick v. anchard, 7 

r. 

As to pleading statute of limitations un- 
der this section, see Crawford v. Roberts, 
8 Or., 324; Sherman vV. Osborn, 8 Or., 66. 

For a full discussion of this subject, see 
Bulger v. Roche, 2 Am. Dec., 362, note. 


CHAPTER IV. 


OF PARTIES TO ACTIONS 


2 4824. In Whose Name Actions to be Prosecuted. 


Every action shall be prosecuted in the name of the real party in interest, 
except as is otherwise provided by law. [Cf. L. 754, p. 131, § 3; L. 69, p. 3, 
84; L.’75, p.4,§1; L.777%, p. 4,84; Cd. ’81, § 4; 2 H. C., § 134; see Or. Cd. 
§ 27; Cal. C. C. P., § 367; N. Y. § 449; Ia., § 3748; Ind. R. S., § 251.] 


See infra § 4833, for necessary parties. 

See infra § 4835, for assignees of choses in 
action, ete 

See infra § 4836, for joinder of parties. 

See infra § 4907 and notes, demurrer. 

The rule of the common law that the 
death of the plaintiff, or the determination 
of his interest in the subject matter of the 
action, abated the suit, is moditied by this 
section, taken in connection with § 4837 in- 
fra, where the cause of action survives or 
continues: Box v. Kelso, 5 W., 360, 362. 

A cause of action which survives to a per- 
sonal representative can be enforced in the 
name of an assignee, but mere personal 
torts which die with the party, and do not 
survive to the personal representative, are 
not capable of passing by assignment, soas 
to preserve the A of action: Slauson v. 
Schwabacher, 4 W.. 

Under the iene of this section the 
courts are governed by the rules of the 
common law as modified by 3 Edward TIL., 
and our local statutes, permitting assign- 
ments of choses in action to extend to com- 
mercial paper: Id., 784. 

In an action upon a prornissory note by 
an indorsee who makes the payee a party 
defendant, only slight proof that the plain- 
tiff is the real party in interest is neces- 
sary., as the indorser would be bound by 
the judgement, and no injury could result to 
the maker; furthermore, the introduction 
of the note indorsed in blank is prima facie 
sufficient: Yakima Natl Bk. v. Knipe, 6 
W., 348. 

A plaintiff is sufficiently shown to be the 
real party in interest when he introduces 
the note sued on purporting to be indorsed 
in blank, since the production of such note 
in evidence prima facie establishes the fact 


Bal. Wash. Code lI—4 


that plaintiff is the owner and holder 
thereof: Id. 

A general assignmert for the benefit of 
creditors does not cut off the assignor from 
prosecuting an action already begun in his 
own name, until the assignee makes appli- 
cation for substitution: Box v. Kelso, su- 
pra. 

In a suit brought by A. against B. for 
damages to crops by B.’s cattle, on the 
trial it was discovered that C. had an in- 
terest in part of the crop injured: Held, 
That C.’s interest was consistent with A.’s 
right to recover for the trespass, and, at 
most, could only operate as a partial fail- 
ae of proof: Washburn v. Case, 1 W. T., 


Indians sustaining tribal relations are 
capable of entering into binding contracts 
except in cases prohibited by congress, 
hence they may sue and be sued: Gho v. 
Julles, 1 W. T., 325 

Where the defect of parties appears on 
the face of a claim filed and summons is- 
sued, defendant’s appearance and pleading 
to the merits is a waiver: Baxter v. Sco- 
land, 2 W. 

For a discussion of the provisions of this 
section, see Pom. Rem., § 124 et seq:; 
Haws Parties to Actions, $ 31 et seq.; 17 
Am. & Eng. Encyc. Law, p. 500, 542, et seq. 

The party holding the legal title of a note 
or instrument, though he be an agent or 
trustee and Hable to account to another for 
its proceeds, is the real party in interest: 
Cottle v. Cole, 20 Ia.. 481; Salmon v. Hoff- 
man, 2 Cal., 138; Farwell v. Tylor, 5 Ia.. 535; 
Berry v. Gillis. 48 Am Dec., 584; Pearson v. 
Cummings. 28 Ia., 344: First Natl. Bk. v. 
Hummel, 20 Am. St. Rep.. 257; so Is an in- 
dorsee who holds for security: Sheldon v. 
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Middleton, 10 Ia., 17; or as collateral: Mc- 
Carty v. Clark, 10 Ia., 588; or the written 
assignee of a note and mortgage for collec- 
tion: Mann v. Cross, 9 Ia., 327; McPherson 
v. Weston, 6&4 Cal., 275; Bostwick v. Bryant, 
113 Ind., 448; or the assignee of a note and 
account: Bassett v. Inman, 7 Colo., 270; or 
the assignee of a cause of action to enforce 
a trust: O’Connor v. Irvine, 74 Cal., 435; or 
one to whom a note and mortgage is given, 
though a third person has an interest in the 
debt: Lundburg v. N. W. Elevator Co., 42 
Minn., 37; or a garnishee to set aside a 

udement against him for fraud: Searle v. 

airbanks, 80 Ia., 307; or one in whose favor 
a contract is made although not a party to 
the agreement: Sacramento Lumber Co. v. 
Wagner, 67 Cal., 293; see also Chung Kee v. 
Davidson, 73 Cal., 522; Malone & Crescent 
City v. T. P. Co., 77 Cal., 38; Knott v. Du- 
buque & S. C. Ry. Co., 84 Ia., 462; Golden 
v. Rayle, 8 Ia., 592; or the holder of a note 
esecured by mortgage although the mort- 

age itself may be assigned to another: 

wan v. Waple, 35 Ia., 218; or a corporation 
to whose trustees’ property has been con- 
veyed for its use and benefit: First Bap. 
Ch. v. Branham, 9 Cal., 22; see Binney vV. 
Plumley, 26 Am. Dec., 313; or the principal 
in a contract made by his agent although 
his name be not disclosed: I. P. & C. Ry. 
Co. v. Tyng., 63 N. Y., 653; or the vendee 
of land for accruing rents: Abercrombie v. 
Redpath, 1 Gr. Ia., 111; but a party who 
has conveyed his interest in lands cannot 
bring suit to quiet title: 40 Ia., 520. 

The plaintiff in replevin on a redelivery 
bond payable to sheriff is the real party in 
interest: Kimball Co. v. Bleitck. 24 Or., 59; 
but his interest therein must be affirma- 
tively pleaded: Hicklin v. Neb. City Natl. 
Bk.. 8 Neb., 463. 

The consignee, not the consignor, for the 
wrongful taking from a carrier of goods is 
the real party in interest: Wetzel v. Power, 
5 Mont., 214; so also is a taxpayer in an 
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action against the supervisors for illegally 
refunding moneys paid on taxes: Hospers 
v. Wyatt, 63 Ia., 264; or the parties to whom 
an injunction bond is payable may sue 
thereon for several damages, even if the 
bond is payable to the obligees jointly: 
Lally v. Wise, 28 Cal., 539. 

One partner cannot maintain an action 
on an indebtedness due the firm: Sypher 
v. Savery, 39 Ia., 258; the partners are the 
only real parties in interest: Filley v. 
Walker, 28 Neb., 506, 524. 

In an action upon the official bond of a 
defaulting treasurer the county is the real 
and only party in interest: Commrs. v. 
Jefferson Co., 3 Mont., 231, 238. 

The real party in interest who may sue 
on a written contract may be shown by 
proof aliunde, where the agency or trust 


appears on the face of the contract: Mich. 
St. Bk. v. Peck, 65 Am. Dec., 234. 
Objection that plaintiff is not the real 


party in interest will not avail where a re- 
covery will bar another action for the same 
cause: White v. The Mary Ann, 6 Am. 
Dec., 523. 

The defendant may always show that an- 
other than the plaintiff is the real party in 
interest: Hays v. Hathorne, 74 N. Y., 486. 

A creditor may prosecute two actions 
against his debtor for the same cause in 
different jurisdictions: Neufelder v. Ins. 
Co., 10 W., 393, 399; Stanton v. Embrey, 93 
U. S., 548. 

When persons who are necessary parties 
are not joined, the court will not proceed 
until they are brought in: Osterhoudt v. 
Bd. of Supervisors, 98 N. Y., 239, 244. 

The general rule in equity requires that 
all persons interested in the subject of an 
action should be made parties either plain- 
tiff or defendant, in order to prevent a mul- 
tiplicity of suits, and secure a final deter- 
mination of their rights: Derham v. Lee, 87 
N. Y., 599, 604. 


§ 4825. Executor, Trustee, etc., May Sue in Their Own Names. 


An executor or administrator, or guardian of a minor or person of un- 
sound mind, a trustee of an express trust, or a person authorized by statute, 
may sue without joining the person for whose benefit the suit is prosecuted. 
A trustee of an express trust, within the meaning of this section, shall be con- 
strued to include a person with whom or in whose name a contract is made for 
the benefit of another. [I.. 754, p. 131, § 4; L. 69, p. 4, § 5; Cd. 781, § 5; 2 
H. C., § 135; sce Or. Cd., § 29; see Cal. C. C. P., § 369; see N. Y., § 449; see 


Ia., § 3749.] 


See supra 8 4832, suing by guardian. 

See infra § 4912, joinder of actions. 

See infra § 5180, costs in such cases. 

See infra § 5695 et seq., actions by and 
against executors and administrators. 

See also § 6297, certain actions by and 
against executors and administrators. 

This section as originally adopted in New 
York was a part of the last preceding sec- 
tion, and the same is true of the earlier 
enactments in this state. The difficulty of 
interpretation is in determining with exact- 
ness what persons are embraced within the 
three classes, viz., ‘‘trustees of an express 
trust.” “persons with whom or in whose 
name a contract ts made for the benefit of 
another,” and ‘‘persons expressly author- 
ized to sue”: See Pom. Rem., § 171 et seq. 
and ‘ 115; also, 17 Am. & Eng. Encyc. Law, 
p. 552. 

An express trust is created by the direct 
and positive acts of the parties by some 
writing, deed. or will: Weaver v. Wabash 
& E. Canal, 28 Ind., 112; Robbins v. Deverill, 
2 Wis., 150, 157; Tyler v. Houghton, 25 Cal., 


29; Considerant v. Brisbane, 22 N. Y., 389. 
Ono described in a contract of carriage as 
consignor, consignee, and sole owner is a 
trustee of an express trust, and may sue 
for overcharges paid: Waterman v. Chi- 
cago, ete., Ry. Co., 50 Am. St. Rep.. 145; 
or the beneficiary in a trust deed: Devin v. 
Hendershott, 32 Ia., 192; but the trustee of 
the legal title must he made a party: 
Tucker v. Silver, 9 Ia., 261; or the trustee 
of an unincorporated association: Trustees 
v. Adams, 4 Or.. 78; Laghlin v. Geen, 14 Ia., 
92; Arts v. Guthrie, 75 Ia., 674; McDonald v. 
Gray. 11 Ia., 508: or an assignee of a claim 
in trust for arother: Wetmore v. Hegeman, 
RR N. Y., 69: or one for whose benefit a 
promise is made: Wiggins v. McDonald. 18 
Cal., 126; Western Development Co. v. Em- 
ery, 61 Cal., 611; Morgan v. Overman S. M. 
Co.. 37 Cal., 534; or assignees for benefit of 
creditors: Ogden v. Prentice, 33 Barb., 160; 
or an agent taking life insurance policy for 
a known, though unnamed, principal: Pit- 
ney v. Glenns Falls Ins. Co., 65 N. Y.. 6; 
or the personal representatives on a policy 
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payable to assured or representatives for 
benefit of a third person: Greenfield v. 
Mass, Mut. L. Ins. Co. 47 N. Y., 430; or the 
assignee of a life policy in trust for wife of 
assured: St. Johns v. Am. Mut. L. Ins. Co., 
13 N. Y., 31; or the nominal party in a pol- 
icy issued ‘“‘to whom it may concern”: 
Walsh v. Wash. Ins. Co., 32 N. Y., 427. 

So also a trustee to ‘whom a husband 
agrees, in articles of sepuration, to pay 
money for the support of his wife and chil- 
dren, may sue thereon n his own name: 
Clark v. Fosdick, 118 N. 7. 

One holding the legal aie to lands may 
sue in relation thereto, though she paid 
nothing for it and her counsel paid the con- 
sideration and had the conveyance made to 
her without her knowledge: Cassidy v. 
Woodward, 77 Ia., 354. 

A guardian may sue on a contract of in- 
surance made in her own name where the 
company had knowledge that the title was 
m git minor: Jamison v. St. Ins. Co., 

a., 22 
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A county may sue on a forfeited recogni- 
zance though it run in the name of the 
state: Mendocino Co. v. Lamar, 30 Cal., 

A county may be a “trustee” for the 
school fund and sue on a bail bond: Shelby 
Co. v. Simmonds, 33 Ia., 345. 

A person beneficially interested in securi- 
ties taken in the name of another without 
interest therein is the real party in ee 
Lane v. Duchac, 73 Wis., 646; 41 


A party who claims to be the agent of the 
owner of land under a parol appointment 
to rent and take care of it is not a trustee 
ean express trust: McHenry v. Painter, 

a ; 

An attorney in fact does not hold the 
character of a trustee: Powell v. Ross, 4 
Cal., 197. 

The persons composing the board of 
health of a township are not such trustees 
as are authorized to sue: Sanderson v. 
Cerrogordo Co., 80 Ia., 89 


$ 4826. Husband and Wife Must Join—Exception. 
When a married woman is a party, her husband must be joined with her, 


except, — 


1. When the action concerns her separate property, or her right or claim to 
the homestead property, she may sue alone; 
2. When the action is between herself and her husband, she may sue or be 


sued alone; 


3. When 
or be sued alone. [L. *54, p. 131, § 5; 
"81, § 6; 2 H. C., $ 136; see Or. Cd., 


g 254; Minn., chap. 66, § 29..] 


See infra §§ 4490, 4491. parties to actions 
involving community rights. 

See supra § 4493, wife’s right to bring and 
defend actions for personal labor. 

See supra § a earnings of wife separate 
property, whe 

See supra § 4503, civil disabilities of wife 
removed. 

See supra § 459%. may sue each other. 

See supra § 4508, liability for family ex- 
penses. 

See next section, when husband and wife 
may join. 

An action brought for permanent injuries 
to community real estate must be brought 
by husband and wife jointly: Parke v. Seat- 
tle, 8 W.. 78. 

The wife is a proper although not a nec- 
essary party to actions for her personal in- 
juries: Hawkins v. Front St. Cable Ry. Co., 
3 W., 592; but When living separate and 
apart from and deserted by her hushand 
she may sue alone: See Abbott v. Wether- 


by, 6 Cal., 507, 512, and § 4494 supra. See 
notes below for rule in California. 
GENERALLY.—See Pom. Rem., § 234 et 


geq. 

A married woman is the real party in in- 
terest in actions for personal injuries, and 
is properly brought by her alone when de- 
serted by her husband: Baldwin v. Second 
St. Cable Co., 77 Cal., 390; but otherwise 
she is a necessary party in such actions: 
Id.; McFadden v. Santa Anna, etc., Ry. 
Co., R7 Cal., 464; Sheldon v. Str. Uncle Sam, 
18 Cal. a 026, 

She can maintain an action in reference 
to her homestead without joining her hus- 
band: Mauldin v. Cox, 67 Cal., 37. 

The statute is not obligatory on the wife 
to sue or defend alone. When the action 
concerns her separate property and is not 
‘between herself and husband, she may sue 


she is living separate and apart from her husband, she may sue 


L. 69, p. 4, § 6; L. ’75, p. 4, § 2; Cd. 
$ 30; Cal. C. C. P., § 370; see Ind., 


with or without him: Van Maren v. John- 
son, 15 Cal., 308; Snyder v. Webb, 3 Cal., 83; 
Calderwood v. Pyser, 31 Cal., 233; Spangur 
v. Heard, 90 Cal., 221; Corcoran v. Doll. 32 
Cal., 82; Evans V. DeLay, $1 Cal., 103; but 
she “cannot sue alone to recover personal 
property wrongfully taken unless shown to 
be her separate property: Thomas v. Des- 
mond, 63 Cal., 426. She may sue to recover 
damages for breach of contract for failure 
to operate a railroad over her separate 
property: Lyford v., N. P., etc., Ry. Co., 92 
Cal., 93. She may sue alone when the ac- 
tion is against her husband, and if neces- 
sary to introduce other parties, it cannot 
affect her rights: Kashaw v. Kashaw, 
Cal., 312. She may sue her husband on a 
promissory note executed before marriage: 
Wilson v. Wilson, 36 Cal., 447. 

The husband is the proper plaintiff to re- 
cover for wife’s services in the absence of 


an agreement constituting the proceeds 
separate property: Moseley v. Henry. 66 
Cal.. 478; but the rule 1s changed in Wash- 


ington when the wife is living separate and 
apart: Abbott v. Wetherby, supra. 

The objection that the wife is improperly 
joined with the husband as plaintiff should 
be raised by demurrer or answer: Tissot v. 
Thockmorton, 6 Cal. 471; Baldwin v. Sec- 
ond St. Ry. Co., supra. 

The wife is an improper party In all suits 
involving the rights of the community. un- 
less she have separate and adverse interests 
($ 177, Ballinger on Com. Prop.). but In 
Washington, where the action involves 
rights and Habilities concerning community 
lands, she is a proper party: Id., § 189 et 
seq. 

In exceptional cases in Texas she has 
been permitted to sue alone: Id., § 182 et 
seq. 
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3 4827. When Husband and Wife May Join. 


Husband and wife may join in all causes of action arising from injuries 
to the person or character of either or both of them, or from injuries to the 
property of either or both of them, or arising out of any contract in favor 
of either or both of them. If a husband and wife be sued together, the wife 
may defend for her own right, and if the husband neglect to defend, she 
may defend for his right also. And she may defend in all cases in which she 
is interested, whether she is sued with her husband or not. [Cf. L. 754, p. 
219, § 492; L. 777, p. 4, § 7; L. 775, p. 4, § 3; Cd. ’81,§ 7; 2 H. C., § 137; see 
Cal. C. C. P., § 371.] 


See notes to last section. 


See supra § 4503, civil disabilities of wife 
abolished. 

See supra § 4493, right of wife to prosecute 
and defend, when. 

An action for personal injuries to the 
wife, caused by the negligence of another, 
must be brought in the name of the hus- 


Phelps v. S. S. City of Panama, 1 W. T., 
518, 535 


WIFE MAY DEFEND, ETC.—As to hus- 
band and wife joining, see notes to preced- 
ing section. For a construction of the sec- 
ond sentence of the above section, see 
Pomeroy on Remedies, § 328, where it is 
stated that the first clause of such sen- 


band, and the wife, while not a necessary tence, at least, applies only to equitable 
is a proper party to such action: Hawkins suits in which separate rights of the wife 
v. Front St. Cable Ry. Co., 3 W., 592; see are involved. 


§ 4828. When Survivors or Representatives May Sue. 


The widow, or widow and her children, or child or children if no widow, 
of a man killed in a duel, shall have a right of action against the person killing 
him, and against the seconds and all aiders and abettors. When the death 
of a person is caused by the wrongful act or neglect of another his heirs or 
personal representatives may maintain an action for damages against the 
person causing the death; or when the death of a person is caused by an injury 
received in falling through any opening or defective place in any sidewalk, 
street, alley, square, or wharf, his heirs or personal representatives may main- 
tain an action for damages against the person whose duty it was, at the time of 
the injury, to have kept in repair such sidewalk or other place. In every 
such action the jury may give such damages, pecuniary or exemplary, as under 
all circumstances of the case may to them seem just. [Cf. L. 754, p. 220, 
§ 496; L. 775, p. 4, § 4; Cd. 781, § 8; 2 H. C., § 138; see Cal. C. C. P., 88 


376, 377.] 


See next section. 

See infra § 4838, survival of action for per- 
sonal injury. 

Sce infra § 5695 et seq., actions by and 
against executors, ete. 

See supra § 2960 and notes, damages for 
iniuries caused by intoxicated person. 

This section being the later expression of 
the legislative will upon the subject super- 
sedes § 703 of 2 Hill’s Code, which is irrecon- 
cilable and repugnant to its provisions: 
Graetz v. McKenzie, 3 W., 194: N. P. Ry. 
Co. v. Eiron., 3 W., 225: Beoriek v. liwaesd 
R. & N Co, 4 W. 400° Klensch v. Donald. 
4 W.. 436, 443; Dahl v. Tibbals, 5 W., 259; see 
Atrops v. Costello, 8 W., 149. 

The personal representatives of passengers 
killed in collision of vessels can maintain a 
suit in admiralty in a federal court against 
the vessel in fault, when the local law gives 
them a right of action, and makes damages 
a lien on the vessel, as provided by §§ 4828, 


S29, 4835, 5953; Nelson v. The Premier, 59 
Fed. Rep.. 797; citing The Oregon, 45 Fed. 
Rep.. 62; The Coreair, l4o U. 8.. 339. 


A steamer guilty of culpable negligence 
contributing to a collision is liable for re- 
sulting injuries to passengers on the other 
vessel, although it also, may be guilty of 
fault contributing to the disaster: Id. 

In an action for death caused by the 
wrongful act of the defendant there can be 
no recovery on the ground of contributory 
negligence of the defendant, when the evi- 
dence shows that he was an employe of de- 
fendant railway company and was well in- 
formed of his situation and of the danger 
involved: Brennan v. Front St. Cable Ry. 
Co., 8 W., 363. 

In an action for death by wrongful act of 
defendant. recovery is based on proof of pe- 
cuniary damage and not of the death caused 
by the unlawful act or neglect: Klepsch v. 
Dovrvald. supra. 444; 31 Am. St. Rep., 936. 

Where blasting in a certain locality is not 
unlawful. the fact that a man was killed by 
a rock thrown by the blast between 940 and 
1200 feet in a horizontal direction, constitutes 
only a prima facie case of negligence, which 
may be rebutted by showing due care in dis- 
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charging the blast; and the question of neg- 
ligence in such case cannot be taken from 
the jury: Id. 

The statute of limitations begins to run 
against the statutory right of action for an 
injury resulting in death only from the time 
the death occurs, although that event takes 
place long after the time of receiving the 
wngaryt unestelle v. N. P. Ry. Co., 56 Fed. 
A 261; Mason v. U. P. Ry. Co., 7 Utah, 


Under this section but one action is per- 
mitted, and that by the heirs of the deceased 
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or his personal representatives; and when 
one action is brought, no other is permis- 


sible: Munro v. Pac. Coast, ete. Co., 84 Cal., 
FE 021; Harrington v. So. Pac. Co., Cal., 


In an action for injuries to a woman preg- 
nant with child, there can be no recovery 
for death of child, but there may be for the 
woman’s suffering, etc., where such death is 
shown to be due to negligence of defendant: 
a ENE v. Front St. Cable Ry. Co., 3 W., 


3 4829. Action for Injury or Death of Child or Ward. 


A father, or in case of the death or desertion of his family the mother, 
may maintain an action as plaintiff for the injury or death of a child, and a 


guardian for the injury or death of his ward. [L. 69, p. 4, § 9; Tu. 


73, p. 5, 


$10; Cd. ’81,§ 9; 2 H. C., § 139; Or. Cd., § 34; Cal. C. C. P., § 376.] 


See notes to last section. 

A father may maintain an action for the 
death of his child, under the provisions of 
this section, although the administrator of 
the child’s estate may have, theretofore, re- 
covered judgment against the same defend- 
ant for causing the child’s death by wrong- 
ful act or negligence: Hedrick v. Iwaco R. 
& N. Co., 4 W., 400. 

The measure of damages in such cases is 
the value of the child’s services from date of 
injury to time of majority, taken in connec- 
tion with prospects of life, less cost of sup- 
port and maintenance, to which may be 
added in proper cases expense of nursing and 
medical treatment; Id., 

In an action for damages for negligently 
causing the death of a child, pleading and 
proof of special pecuniary damages is un- 
necessary, as, in such cases, it falls within 
the province of the jury to judge of the pe- 
cuniary loss to the parents from the evi- 
dence showing the age of the child, its 
health, habits, character, and the station in 
life of the parents: Atrops v. Costello, 8 
W., 149. 

Punative or exemplary damages cannot be 
recovered in an action brought under this 
section; Id., 152. 

GENERALLY.—The word ‘‘child.’’ as used 
in this section, means a minor child: Craft 
v. N. P. Ry. Co., % Or. 275. 

The damages to be recovered for the death 
of a minor child are those accruing before 
the date of the minors majority; subsequent 
damages must be sued for by his adminis- 
trator: Walters v. C. R. I. & P. R. Co., 36 
la.. 458, 

CIVIL ACTION FOR INJURY OR 
DEATH OF CHILD OR WARD.—This sec- 
tion did not create any right of action where 
none existed before, but merely designated 


the persons by whom an action then existing, 
or which might thereafter be created by 
Statute, should be brought: Kramer v. 
Marker St. R. R. Co., 23 Cal., 435. The ac- 
tions for injuries mentioned in the section 
are such as existed at the common law, and 
needed no special enactment. There was no 
action at the common law for the death of 
a relative: Carey v. Berkshire R. R. Co., 48 
Am. Dec., 616; 1 Cush., 475. In David v. 
Waters, 11 Or., 448, it was said that in an ac- 
tion for injuries resulting in death of plain- 
tiff’s minor son, an allegation that plaintiff 
(the mother) was ‘‘next of kin” of the de- 
cedent, will be held sufficient after verdict. 
She could only maintain the rerom e 
father was dead or had deserted the family, 
and the allegation stated assumes that the 
father was dead, and could only be sustained 
before verdict by proof of the death of the 
father. 

Concerning actions by relatives for injury 
or death, see the extended note to Carey v. 
Berkshire R. R. Co., 48 Am. Dec., 618. In 
cases under the above section, two causes of 
action arise, one in favor of the infant for 
his personal injuries, and one in favor of the 
parent or guardian for losses suffered by 
him on account of the injury to the child or 
ward: Durkee v. Central Pacitic R. R. Co., 
56 Cal., 388. The parent may recover such 
damages as he has sustained by way of com- 
pensation, leaving to the infant a further 
right of recovery of such damages as are 
personal to himself: Durkee v. Central Pa- 
cific R. R. Co.. 56 Cal., 388. The parent may 
recover expenses incurred in healing the 
wound: Karr v. Parks, 44 Cal., 46; Sykes v. 
Lawlor, 49 Cal., 238; but not in removing dis- 
oe or deformity: Karr v. Parks, 4 
Cal., 


§ 4830. Action by Parent for Seduction of Daughter. 
A father, or in case of his death or desertion of his family the mother, 


may maintain an action as plaintiff for the seduction of a daughter, and the 
guardian for the seduction of a ward, though the daughter or ward be not 
living with or in the service of the plaintiff at the time of the seduction or 
afterwards, and there be no loss of service. [L. ’69, p. 4, § 10; Cd. 781, § 10; 
2 H. C., § 140; see Or. Cd., § 35; Cal. C. C. P., § 375; Minn., § 32; Ind., 
g 25.] 

Facts held sufficient to constitute seduction GENERALLY.—For a definition of the 


in State v. Carter, 8 W., 272: but facts held word ‘‘seduction’”’ see Parker v. Montieth, 7 
insufficient in State v. Cochran, 10 W., 562. Or., 277, 283; Patterson v. Hayden, 17, Or., 
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238; 11 Am. St. Rep., 822; 30 Am. St. Rep., 
463; 14 Am. St. Rep., 264; 35 Am. St. Rep., 
151, and note. 

Damages for seduction are very much in 
the discretion of the jury. When the act is 
proved, the aggravating circumstances that 
follow come in by way of increasing dam- 
ages: Stevenson v. Belknap, 6 Ia., 97. 

The attaining of the age of majority by the 
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daughter does not take away the parents 
right of action; Id. 

No action can be maintained by the parent 
for the seduction of an adult child. Minority 
must be alleged and proven: Dodd v. Focht, 
72 Ia., 579; as to what allegations deemed 
sufficient in a complaint alleging minority, 
etc., see Lee v. Cooley, 13 Or., 433; Parker 
v. Montieth, supra. 


Action by Woman for Her Own Seduction. 


An unmarried female over twenty-one years of age may maintain an 


E] 


action as plaintiff for her own seduction, and recover therein such damages 
as may be assessed in her favor; but the prosecution of an action to judgment 
by the father, mother, or guardian, as prescribed in the preceding section, 
shall be a bar to an action by such unmarried female. [L. 54, p. 220, § 497; 
L. °69, p. 5, § 11; Cd. °81, § 11; 2 H. C., § 141; see Or. Cd., § 36; see Cal. 
C. C. P., § 374; see Ia., § 3760.] 


As to what constitutes seduction under this 


section see Marshall v. Taylor, 98 Cal., 55, 
It is not necessary that the plaintiff be of 
previously chaste character (as in criminal 
prosecutions for seduction) as she may under 
this section recover for loss of health, etc., 
but not for loss of character: Smith v. Mil- 


Or., 238; 11 Am. St. Rep.. 822. 

The person seduced must be unmarried at 
the time of the seduction: Grover v. Dill, 3 
Ia., 337. 

Where the parties are equally guilty no 
cause of action arises: Boreon v. Henkle, 
14, Or., 494. 


burn, 17 Ia., 30; see Patterson v. Hayden, 17 


§ 4832. Appointment of Guardian Ad Litem. 


When an infant is a party, he shall appear by guardian, or if he has no 
guardian, or in the opinion of the court the guardian is an improper person, 
the court shall appoint one to act. Said guardian shall be appointed as fol- 
lows:— 

1. When the infant is plaintiff, upon the application of the infant, if he be 
of the age of fourteen years, or if under that age, upon the application of a 
relative or friend of the infant; 

2. When the infant is defendant, upon the application of the infant, if he 
be of the age of fourteen years, and apply within thirty days after the service 
of the summons; if he be under the age of fourteen, or neglect to apply, then 
upon the application of any other party to the action, or of a relative or friend 


of the infant. [Cf. I. 754, p. 132, $$ 6, 7; Cd. 781, $ 12; L. ’91, p. 69, § 1; 2 


I. C., $ 142; 
§ 468 et seq.; see Ia., 8§ 3771, 3772. ] 


See supra § 4895. when executor, etc., may 
sue without joining party. 

See Pom. Rem., § 182. 

See infra § 6410, appointment of in guard- 
fanship. 

Ss infra § 6261, appointment of in probate 
sales. 

Where the interest of the minor requires it 
the court will appoint a guardian ad litem, 
even though the minor has a general 
guardian: Gronfier v. Puymoril, 19 Cal., 629. 

Applications for appointment are made ex 
parte: Crawford v. Neal, 56 Cal., 321; but 
the court cannot appoint until the minor has 
been served with notice: McClosky v. 
pce 66 Cal., 53; Gray v. Palmer, 9 Cal., 

The appointment may be made ore tenus, 
but the better practice is to file a petition 
alleging facts necessary to show jurisdiction: 
Emeric v. Alvardo, 64 Cal., 529. 


see Or. Cd., $$ 32, 33; see Cal. C. C. P., $$ 


372, 373; see N. Y., 


It is unnecessary that there should be a 
new guardian every time a pleading is 
een Carpenter v. Superior Ct., 75 Cal., 

Appointment cannot be waived: Fair- 
weather v. Satterly, 7 Rob., (N. Y.), 546. 

The adverse party will not be permitted to 
ee a guardian: Ralston v. Lahee, 8 Ia., 


The guardian must not be one who may 
have an adverse interest: In re Fritz, 2 
Paige, 374. 

The appointment may be a ground for con- 
tinuance to enable the guardian to prepare 
for trial: Blythe v. Blythe, 2% Ia., 266. 

It it a traversable fact. and must be 
pleaded: Crawford v. Neal, 56 Cal, 321. 

If no guardian is appointed for an infant 
defendant, the judgment is voidable but not 
void: McMurray v. McMurray, 6 N. Y., 
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175; Drake v. Henshaw, 47 Ia., 291; Hoover 
v. Kinsey Plow Co., 55 Ia., 668. 

But where a guardian is served but does 
not appear and make defense, the judgment 
is void: Dohms v. Mann, 76 Ia., 723. 

Judgment by default against an infant is 
void, there being nothing in the record show- 
ing an acceptance by the guardian of his 
trust, or notice to him thereof: Shaeffer v. 
Gates, 38 Am. Dec., 164. 

He is an officer of the court, and can make 
no binding agreement for the payment of an 
attorneys fee out of the infant's estate: Cole 
v. Superior Ct., 63 Cal., 86; and has no power 
to admit away, by answer, the rights of the 
infant, nor the court to give effect to such 


§ 4833. Who Must be Made Parties. 
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‘admissions as to matters outside the scope 


of his appointment, or the purview of the 
complaint: Waterman v. Lawrence, 19 Cal., 
1 


It is held in Oregon, (English v. Savage, 5 
Or., 518,) that he has full power to bind an 
infant even to a confession of judgment. 

The court will protect the infant's rights 
if the guardian neglects them: Stephens v. 
VanBuren, 1 Paige, 479. 

He is authoried to prosecute, not to settle; 
he can only settle by authority of the court: 
Edsall v. Vandemark, 39 Barb., 589 

The judgment should be rendered against 
the infant and not the guardian: Tucker v. 
McClure, 17 Ia., 583. 


All persons interested in the cause of action, or necessary to the complete 
determination of the question involved, shall, unless otherwise provided by 
law, be joined as plaintiffs when their interest is in common with the party 
making the complaint, and as defendants when their interest is adverse to the 
plaintiff: Provided, That where good cause exists, which shall be made to 
appear in the complaint, why a party who should be a plaintiff cannot, from 
a want of consent on his part or otherwise, be made such plaintiff, he shall 
be made a defendant. [L. 54, p. 132, § 8; Cd. ’81, § 13; 2 H. C., § 143; see 
Cal. C. C. P., §§ 378, 379; see N. Y., §§ 446, 447.] 


See infra 8§ 4907, 4912, how defect of parties 
taken advantage of. 

See infra § 5085, subd., 6, for failure to make 
necessary party. 

See supra § 4824, real party in interest. 

See infra §§ 4840, 4841, bringing in new 
parties. 

See infra § 4835, acticns by assignees. 

See generally Pom. Rem., §§ 171, 183 et seq; 
also 17 Am. and Eng. Ency Law, p. 5%, et 


seq. 

No binding order can be made upon a per- 
son in nowise made a party to the suit: 
Madison v. Madison, 1 W. T., 60. 

An order of court requiring certain per- 
sons, not impleaded in an action, nor parties 
there to accept as garnishees, and having no 
notice, to deliver certain property claimed 
by them to another; also not a party to the 
suit, is void for want of jurisdiction, and 
amounts to the taking of private property 
without due course of law: Weisbach v. 
Arnold, 3 W. T., 111; Coombs vs. Davis, 2 
W. T., 467. 

If defect of parties is not raised by answer 
or demurrer, the court cannot dismiss an ac- 
tion for such defect unless upon refusal or 
neglect of plaintiff to make the necessary 
parties after an order to that effect: Har- 
rington v. Miller, 4 W., 808; see infra § 5085 
subd. 5, and § 4840. 

The tenant in possession is the only neces- 
sary party defendant in an action of eject- 
ment; and although he may set up that there 
are tenants in common with him and ask 
that they may be made parties, plaintiff 
cannot be compelled to bring them in: 
Raymond v. Morrison, 9 W., 156. 

In an action of replevin the one in posses- 
sion of the chattel claimed is the only neces- 
sary defendant, although an interest is as- 
serted therein by others: Seattle Natl. Bank 
v. Meerwaldt, 8 W., 630. 

The assignor of a leasehold interest in real 
estate is not a necessary party to an action 
to foreclose a lien thereon: Harrington v. 
Miller, supra. 

A trustee named in a mortgage to secure 
the payment of certain notes is the proper 
party to institute foreclosure thereof, 
whether he has the legal title to any of the 


notes or not: 
Co., 4 W., 600. 

Where a number of loggers have partici- 
pated in cutting and rafting a boom of logs, 
upon which they have filed leins, their 
joinder as plaintiffs in an action for damages 
for the destruction of the logs is proper: 
Peterson v. Sayward, 9 W., 503. 

Although one of two joint lessees paid all 
the money on a contract of lease, this will 
Benen eae an ornan by him alone for 

é o e contract: et -W 
6 Wr 408. z v. Winehill, 

As to whether the wife is a necessary party 
in actions involving community rights and 
Nabilities: Ballinger Com. Prop., § 185 et seq. 

Where an agent takes a promissory note, 
gee ba himself, a principal may sue on 

without any endorsement: 
Sachs, 8 W., 391. by SURROI 

GENERALLY.—Equity requires all per- 
sons to be made parties whose presence is 
necessary for final end of the litigation: 
Wilson v. Lassen. 5 Cai., 115; Allen v. Fritch, 
5 Colo., 222; Wilson v. Castro, 31 Cal., 420. 

If the action can be determined without 
other parties they cannot be brought in: 
Tichenor v. Coggins, 8 Or., 270. 

aA party cannot be divested of property in 
a& proceeding in which he is not a party: 
Moore v. Held, 73 Ia., 638, 

All parties threatened with injury from 
one wrong may unite to prevent it: Paulson 
v. Portland, 16 Or., 450, 453 

All persons should be made parties to an 
action to compel the re-conveyance of 
property fraudulently conveyed who are 
interested in the controversy, or may be 
affected by the decree: Raynor v. Mintzer, 
67 Cal., 159. 

All or any of the obligors upon a joint or 
several bond may be included in the same 
action, at the option of the obligee: Kurtz 
v. Forquer, 94 Cal., 91; Bernero v. 8. B. & 
N. Ins. Co., 6 Cal., 386; Hurlbutt v. Spauld- 
ing Saw Co., 93 Cal., 55. 

A person to whom an insurance policy is 
assigned as security is a proper co-plaintiff 
with the assured in an action on the policy, 
or a proper defendant if he refuses to be 


Thompson v. Huron Lumber 
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laintiff; Great Western, etc., Co. v. Aetna 


ns. Co., 40 Wis., 373. 

In an action for diverting water, parties 
whose rights are subordinate to plaintiffs 
need not be joined: Spanish Fork City v. 
Hopper, 4 Utah, 485. 

A partner out of the state is a necessary 
perty, although his residence is unknown: 

right v. Ward, 65 Cal., 525. 

An action on a contract made jointly with 
two persons cannot be maintained against 
one only of the joint contractors: Searles 
v. Reed, 63 Mich., 485; 65 Cal., 345. 

A corporation is a necessary party in a suit 
brought by one of its members to set aside a 
conveyance executed in its name: Cox v. 
Hart, 53 Mich., 227. 

Tenants in common of a mine, each owning 
an undivided interest, acquired at different 
times, may sue jointly to recover their sev- 
eral uio viaed interests: Goller v. Fett, 30 

al., ; 


Several tort-feasors, not acting in concert, 
or unity of design, are not liable to a joint 
action for damages: Miller v. Highland 
Ditch Co., 87 Cal., 480; Keyes v. Little York, 
etc., Water Co., 53 Cal., 724 

When it appears in an action for damages 
to real property that the plaintiff had owned 
the land and been in possession thereof from 
a date long prior to the passage of the first 
statute of this state as to community prop- 
erty, it cannot be presumed that his wife 
has such an interest therein as to make her 
a necessary uarty to the action: Spurlock 
v. P. T. So. Ry. Co., 13 W., 29; Parke v. 
Seattle. 8 W.. 78, distinguish: d. 

The state is not a necessary party to an 
action for appropriation by a boom company 
of tide lands, which it has contracted to sell, 
as its interest therein is not subject to con- 
demnation: No. River Boom Co. v. Smith, 
15 W., 138; Seattle & M. Ry. Co. v. State, 7 
W., 150. 


§ 4834. Where Parties are Numerous One or More May Sue. 
When the question is one of common or general interest to many personā, 


or where the parties are numerous, and it is impracticable to bring them all 
before the court, one or more may sue or defend for the benefit of the whole. 
[L. 754, p. 132, 8 9; Cd. ’81, § 14; 2 H. C., § 144; see Cal. C. C. P., § 382; Ia., 


g 3754; N. Y., § 448.] 


See notes to last section. 

See Pom. Rem. as to the effect of this 
section, § 258, note 1, Pr: 389, 391, 396; 17 Am. 
& Eng. Encyc. Law, 593. 

The rule requiring Pi persons materially 
ir.terested to be made parties to the suit is 
dispensed with when it is impracticable or 
very inconvenient, as in cases of joint as- 
sociations composed of numerous individ- 
uals: Gorman v. Russell, 14 Cal., 531; Kel- 
ler v. Tracy, 11 Ia.. 530. 


there is no necessity for joining them all in 
the action: Fleming v. Mershon, 36 Ia., 413. 

This section was intendcd to apply to 
equitable actions only: Andrews v. Mokel- 
umne Hill Co., 7 Cal., 330. 

A part of the ‘bondholders may maintain 
an action to foreclose a trust deed securing 
the bonds, where there are numerous bond- 
holders residing at a distance who are un- 
known to plaintiffs, under this section: 


Clay v. Selah Valley Irrigation Co., 14 W. 
This provision is not applicable where 543. 
each of the parties might sue alone, and 


3 4835. Actions on Assigned Instruments and Choses in Action. 


Any assignee or assignees of any judgment bond, specialty, book account, 
or other chose in action, for the payment of money, by assignment in writing, 
signed by the person authorized to make the same, may, by virtue of such 
assignment, sue and maintain an action or actions in his or her name, against 
the obligor or obligors, debtor or debtors, therein named, notwithstanding the 
assionor may have an interest in the thing assigned: Provided, That any 
debtor may plead in defense a counterclaim or an offset, if held by him against 
the original owner, against the debt assigned, save that no counterclaim or 
offset shall be pleaded against negotiable paper assigned before due, and where 
the holder thereof has purchased the same in good faith and for value, and is 
the owner of all interest therein. [Cf. L. 54, p. 131, § 3; L. 779, p. 122, X 1; 
Cd. 781, $ 15; L. 91, p. 69, $ 2; 2 H. C., § 145; see Or. Cd., § 28; see Cal. C. 
C. P., $ 368: see Ta., § 3751. ] 


See notes to § 5402 infra. 

See supra § 4824 and notes, in whose name 
action to be prosecuted. 

See Pom. Rem., § 156. 

See supra § 3650 and notes, negotiable in- 
struments. 

The complaint in an action upon an as- 
signment of an account need not allege 
that the assignment is in writing, even in 


case proof of written assignment should be 
necessary upon the trial: Rice v. Yakima 
& P. C. R. Co., 4 W., 724. 

A joint creditor may assign his undivided 
interest in an entire contract for the pay- 
ment of money unless the objection is made 
by the debtor; but the assignment by all 
the joint creditors of their interest to an- 
other is not subject to the consent or ob- 


1284 


Cuar. IV.] 


jection of the debtor: Grippin v. Benham, 

& W., 589. 

The undisputed construction of this sec- 
tion is that an assignment for the purpose 
of collection is an assignment for a valu- 
able consideration, and where promissory 
notes have been assigned to plaintiff for 
the purpose of suit, he has sufficient inter- 
est therein to constitute him the real party 
in interest in an action to enforce collec- 
tion thereof: McDaniel v. Pressler, 3 W., 
re 638; citing Hays v. Hathorn, 74 N. Y., 
486. 

Mere personal torts, which die with the 
party and do not survive to the personal 
representative, are not capable of passing 
by assignment: Slausson v. Schwabacher, 
4 W., 783. 

The assignee of an insolvent debtor can- 
not maintain an action against an attach- 
ing creditor and the sheriff for injury to 
business credit and reputation of his as- 
signor resulting from a malicious levy of 
the writ prior to the assignment: Id., 787. 

An action upon a bond may be main- 
tained by assignees who hold under separ- 
ate assignments from the several obligees, 
when the action is brought jointly upon 
the entire cause of action by such as- 
signees: McElroy v. Williams, 14 W., 627. 

Negotiable paper indorsed before matur- 
ity is not within the provisions of this sec- 
tion, but otherwise if transferred after ma- 
turity. 

An assignment of a promissory note to an 
attorney at law for the purpose of collec- 
tion is sufficient to warrant the bringing of 
suit thereon in his own name: Ritidell v. 
Prichard, 12 W., 601; following McDaniel v. 
Pressler, supra. 
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The assignee of a chose in action is the 
proper and only party who can maintain 
an action, under the code: Mills v. Mur- 
ray, 1 Neb., 228; Roberts v. Corbin, 26 Ia., 
315, 325; or the possessor of a county war- 
rant assigned to bearer: McCormick v. 
Grundy Co., 2 Ia., 382; or the assignee of 
a bond by parol assignment: Conyngham 
v Smith, 16 Ia., 471; or the assignee of a 
judgment: Edmonds v. Montgomery, 1 la., 
143; Charles v. Haskins, 11 Ia., 329; Searing 
v. Berry, 58 Ia., 20; or the assignee of an 
insurance policy: Gere v. Council Bluffs 
Ins. Co., 67 Ia., 272; Stevens v. Citizens Ins. 
Co., 69 Ia., 658; or the assignee of a part of 
a demand when made with the knowledge 
and consent of the debtor: Grain v. Ald- 
rich, 38 Cal., 514; or a partner to whom a 
copartner has assigned a partnership debt: 
Stuckey v. Fritsche, 77 Wis., 329; or the 
endorsee of a note for collection merely: 
Abell Note B. B. Co. v. Anthony Bank, 85 
Ia., 559; or the assignee of claims for col- 
lection: Curtis v. Sprague, 51 Cal., 239. 

But an unauthorized assignment by an 
agent cannot give the assignee a right of 
action: Wittenbrock v. Bellmar, 57 Cal., 12 

An endorsee of commercial paper after 
maturity takes the same subject to de- 
fenses existing between the maker and 
payee: Folsom v. Bartlett, 2 Cal., 163; Vin- 
ton v. Crowe, 4 Cal., 309; Fuller v. Hutch- 
ings, 10 Cal., 523, 526; 70 Am. Dec., 746: Hav- 
ward & Co. v. Stearns, 39 Cal., 58. But an 
endorsee after maturity, from one who ac- 
quired the note before maturity, is not af- 
fected by equities existing between the 
original parties: Bank of Sonoma v. Gove, 
63 Cal., 355 


§ 4836. Actions Against Persons Severally Liable. 


Persons severally liable upon the same obligation or instrument, includ- 
ing the parties to bills of exchange and promissory notes, may all, or any of 
them, be included in the same action, at the option of the plaintiff. [L. °54, 
p. 182, : 10; Cd. ’81, § 16; 2 H. C., § 146; Or. Cd. § 37; see Cal. C. C. P., 


§ 383; 


See supra § 4824, in whose name actions to 
be prosecuted. 

See supra § 4826, certain disabilities of 
married women. 

See supra § 3650, negotiable instruments. 

See infra § 5695, actions by and against 
administrators. 

An endorser of a promissory note may, 
under this section, be joined as defendant 


in an a against the makers: Maine v. 
Johnson, 7 W 
GENERALLY. See Pom. Rem., § 408. 


The common law rule as to persons joint- 
ly Hable (except as modified by § 4881 infra) 
remains the same as before the code: Pom. 
Rem., § 402 et seq. It Is believed that § 4581 
infra "substantially abolishes all distinctions 
between joint and several obligations, ex- 
cept that all of the obligors in a joint obli- 
gation must be joined in the first instance. 

See infra § 5082, judgments against several 
parties. 

See infra § 5120, judgments against joint 
debtors. 

This section relates to several and not to 
joint liabilities. The latter did not require 
the aid of a special provision; for a plur- 
ality of contractors always could be, and 
generally were required to be, sued to- 
gether; and provision is made concerning 
joint debtors, for omitting to serve all with 
process, if the creditor should so elect: Car- 

man v. Plass, 23 N. 

The guarantors may be joined with the 
makers as defendants on a promissory 
note: Gagon v. Stevens, 4 Utah, 348; Tuck- 
er v. Shiner. 24 Ia., 334; Tyler v. Trustees, 
etc., 14 Or., 485; Marvin v. Adamson, 11 Ia., 


N. Y., § 454; Ind. R. S., § 270.] 


371. See contra. Carman v. Plass, 23 N. Y., 
287; Cole v. Merchants Bk., 60 Ind.. 350 
Bondurant v. Bladen, 19 Ind., 160; Graham 
v. Ringo, 67 Mo., 324. 

An action may be maintained against two 
or more out of several makers of a joint 
and several note, without joining the oth- 
ers, or after discontinuing as to those who 
were joined but not served; and this. al- 
though the complaint in terms charges a 
joint and several liability of the defend- 
ants, if the note set forth therein shows a 
joint and several liability: Decker v. Trill- 
ing, 24 Wis., 610; see Clapp v. Preston, 15 
Wis., 602. 

Several of the codes contain the addi- 
tional provision and ‘‘sureties on the same 
or separate instruments,” under which ft 
has been held, that sureties on a separate 
contract of suretyship may be joined with 
their principal in an action for the breach 
of the latter's contract: Wibaux v. Grin- 
nel L. S. Co., 9 Mont.. 154; Woodman v. 
Calkins, 13 Mont.. 363; see Powell v. Powell, 
48 Cal., 234; Hoskins v. White, 13 Mont., 70; 
Cockrill v. Davie. 14 Mont., 1831. But our 
statute limits the action to partles to the 
“same” obligation, ete., and not to separate 
ones.—Ed. 

A judgment in which the parties are de- 
scribed by their partnership name is not 
void for that reason when the action has 
been waged against them as individuals 
comprising the partnership; and it will not 
preclude an action upon the judgment 
against one of the judgment debtors: Olson 
v. Veazie, 9 W., 481. 
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$ 4837. Action Not to Abate by Disability. 


No action, shall abate by the death, marriage, or other disability of the 
party, or by the transfer of any interest therein, if the cause of action survive 
or continue; but the court may at any time within one year thereafter, on 
motion, allow the action to be continued by or against his representatives or 
successors in interest. [Cf. L. 754, p. 132, § 11; L. 769, p. 6, § 17; Cd. ’81, 
§ 17; 2 H. C., § 147; see Or. Cd., § 38; Cal. C. C. P., § 385; see N. Y., 


8S 755, 757.] 


See infra 8§8 6230, 6233, 6235, 6237. 

See infra § 5695 et seq., actions by and 
against executors, etc. 

See infra § 6271, certain actions by and 
against executors, ete. 

See infra §§ 6381-6391, specific performance 
of decedant’s contracts. 

See supra § 4824, note, in whose name ac- 
tion to be prosecuted. 

See supra § 4810, limitation in case of 
death. 

See supra § 4809, suspension for personal 
disability. 

See notes to next section. 

Plaintiffs’ disability caused by making a 
general assignment including the subject 
matter of the action, pendente lite, does 
not abate the action, but they may prose- 
cute the action to final judgment in their 
own names. The assignee alone is the 
proper party to move for a substitution of 
parties plaintiff: Box v. Kelso, 5 W., 360. 
citing Smith v. Harrington, 3 Wyo., 503, and 
Moss v. Shear, 30 Cal., 467. 

An order. made upon the ex parte appli- 
cation of plaintiff, substituting an adminis- 
trator as a party to the action upon the 
death of the defendant, is not erroneous on 
the ground that it was made without notice 
to the administrator: Strong v. Eldridge, 
8 W.. 595. 

Where a judgment has been rendered in 
a cause prior to the death of a party de- 
fendant. the jurisdiction of the appellate 
court to determine the appeal therefrom is 
not affected by the failure to present the 
claim upon which the action is founded to 
the administrator of the defendant’s estate 
for allowance: Strong v. Eldridge, supra, 
citing Johnson v. Superior Ct., 60 Cal., 578. 

GENERALLY.—As to what actions sur- 
vive, see Pom. Rem.. § 147; 5 Am. & Eng. 
Encyc. Law, p. 130 et seq. 

This section abrogates the common law 
rule that an action abated by the termina- 
tion or transfer of the plaintiff's interest 
therein pendente lite: Elliott v. Teal, 5 
Saw., 188. It also applies to actions in the 


United States courts: Barber v. Ladd, 3 
Saw., 44. 

If a party dies and the cause of action 
survives, the adverse party may at any 
time within one year thereafter cause the 
action to be continued by or against the 
personal representatives of the deceased: 
Mitchell v. Schoonover, 16 Or., 211: 8 Am. 
St. Rep., 282. On the death of plaintiff the 
court may by ex parte order substitute his 
representative: Taylor v. Western Pac. Ry. 
Co., 45 Cal., 323. The death of a party may 
be suggested to the court at any stage of 
the proceedings: Judson v. Love, 35 Cal.. 
463. The death of a party pending appeal 
does not render the judgment of the appel- 
late court void, although no substitution of 
representative: Phelan v. Tyler, 64 Cal., 80. 

Where a party has so prosecuted his ac- 
tion as to entile him to judgment without 
contest it is the duty of the court to ren- 
der judgment in his favor as of the time 
when his adversary was living: Mitchell v. 
Schoonover, supra; Elliott v. Patterson, 
65 Cal., 109. 

A judgment in favor of a dead man is a 
nullity: McCreary v. Everding, 44 Cal., 284. 

The action of ejectment does not abate hy 
defendant’s death pending the same, but 
survives, and the decedent's renresentatives 
may be substituted in his stead: Barrett v. 
Birge. 50 Cal.. 655. 

Death of mortgagor does not defeat fore- 
closure as it Is a proceeding in rem: Nagle 
v. Macy, 9 Cal., 426. 

Death of defendant before execution 
abates attachment lien: Meyers v. Mott. 
29 Cal., 360. 

Upon the death of a joint debtor, the 
right of action on the liability survives 
against his representatives: Megrath v. 
Gilmore, 15 W., 558. 

Where executors have been substituted 
as parties defendant in a cause by stipula- 
tion. it is unnecessary to file an amended 
complaint showing the death of the defend- 
ant and the appointment and substitution 
of his executors: 


§ 4838. Action for Personal Injury Survives to Wife or Child. 
No action for a personal injury to any person occasioning his death shall 


abate, nor shall such right of action determine by reason of such death if he 
have a wife or child living, but such action may be prosecuted, or commenced 
and prosecuted, in favor of such wife, or in favor of the wife and children, or if 
no wife, in favor of such child or children. [L. 54, p. 220, § 495; Cd. 781, 
$18: 2 TI. C., § 148.] 


See notes to § 4828 supra, when survivor, not abate. 
ete., may sue. See infra § 5695 et seq., actions by and 
See notes to § 4837 supra, when action does against executors, etc. 


§ 4839. Parties and Judgment in Actions for Purchase Price of Land. 


In any action brought for the recovery of the purchase money against 
any person holding a contract for the purchase of lands, the party bound to 
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perform the contract, if not the plaintiff, may be made a party, and the court 
in a final judgment may order the interest of purchaser to be sold or trans- 
ferred to the plaintiff upon such terms as may be just, and may also order a 
specific performance of the contract in favor of the complainant, or the pur- 
chaser in case a sale be ordered. [L. 754, p. 219, § 490; Cd. 781, § 19; 2 H. 


C., § 149.) 


Where the vendor of real estate retains 
the legal title, and afterwards mortgages 
his interest to a third person, and also as- 
signs to such person the purchaser’s notes 
given for the purchase price, such mort- 
gagee and assignee may maintain an action 


§ 4840. Bringing in New Parties. 


necessary party: 
692. 


against the vendee on the notes, and the 
contract lien is secured thereby. In such 
case the vendor is a proper though not a 
Shelton v. Jones, 4 W., 


The court may determine any controversy between parties before it when 
it can be done without prejudice to the rights of others, or by saving their 
rights; but when a complete determination of the controversy cannot be had 
without the presence of other parties, the court shall cause them to be brought 
in. y [L. ’69, p. 6, § 20; Cd. ’81, § 20; 2 H. C., § 150; see Or. Cd., 8 41; also 
Cal. C. €. P., § 389; Ia. R. S., § 3756; see N. Y., §§ 452, 447. ] 


See supra §§ 4833, 4834, who must be made 
parties. 

See infra § 4846, intervention. 

See infra § 4842, interpleader and substitu- 


tion. 

ace infra § 508, subd. 5, judgment of non- 
suit. 

See application of this section to an ac- 
tion to restrain the diversion of water: 
pog Creek Water Co. v. Perdew, 65 Cal., 


l. 

If other parties than those before the 
court are necessary to a complete deter- 
mination of the matter in controversy, it is 
the duty of the court to cause them to be 
brought in: Harrington v. Miller, 4 W., 808. 

A new party should be brought whenever, 
in the progress of the proceeding, and be- 
fore the final order, there appears reason to 
believe that he owns an interest in the 
money or other property sought to be sub- 
jected to the judgment: Murne v. Schwa- 
bacher, 2 W. T.. 130, 134; modified in Id., 2 
W. T., 192. 

See Pom. Rem., § 411 et seq.: 17 Am. & 
Eng. Encyc. Law, p. 595 et seq. 

The code specifies two methods by which, 
after commencement of an action. new par- 
ties may be brought in: by order of court 
and by complaint and intervention: Build- 
ing Assn. v. Chalmers, 75 Cal.. 332, 335. 

This section applies only to equitable 
suits: Chapman v. Forbes, 123 N. Y., 532; 
see Buck v Webb, 7 Colo., 212. 

Upon sustaining a demurrer on ground of 
non-joinder of parties defendant the court 
should give the plaintiff an opportunity to 
bring in the absent party: Alexander v. 
Thacker, 30 Neb.. 614. 

Where the controversy can be determined 
between the parties before the court, with- 
out prejudice to the rights of others, it is 
not necessary that such other parties be 
vee in: Baldwin v. Thompson, 15 Ia., 


ee 
Infant defendants may be brought in 


when necessary and the cause continued 
against them by motion and order of court: 
Emeric v. Alvarado, 64 Cal., 529, 596. 

In an action against stockholders for a 
statutory lability it was held that all 
stockholders are to be brought in: Strong 
v. Wheaton, 38 Barb., 616. 

If husband conveys title to third person 
to defeat rights of wife pending divorce 
proceedings, the third party can be brought 
in: Wetmore v. Wetmore, 5 Or., 469. 

Where it appears, either from pleadings 
or proof, that a complete determination of 
the rights of all parties cannot be made. 
without making other persons parties, the 
defendant may be permitted to file a cross- 
complaint for that purpose: First Natl. 
Bk. v. Bews, 2 Idaho, 1175. 

In an action at law for money had and 
received plaintiff cannot. on defendant’s 
motion. be compelled against his will to 
bring in any other parties than those he 
may choose to summon: Chapman FV. 
Forbes, supra. 

This section is especially applicable to 
cases where the debtor is under an appar- 
ent liability to two different parties for the 
same debt and only one of them is before 
the court: Fowler v. Doyle, 16 Ia., 534. 

In an action to establish and enforce a 
trust in certain shares of corporate stock, 
when the evidence shows that a third party 
has an interest with the plaintiff as cestue 
que trust in the subject matter of the ac- 
tion, the court should order him to be made 
a party: O'Connor v. Irvine, 74 Cal.. 435. 

If pending suit the interest of complain- 
ant In the subject matter is sold to a third 
person the latter may be permitted to come 
in as a party complainant, and further 
prosecute the suit: Swmonds v. Jones, 17 
Am. St. Rep., 485; Ladd v. Stevenson, 8 
Am. St. Rep., 748. 

When others cannot be brought in: 
Hobert College v. Fitzhue, 27 N. Y., 130. 


See 


§ 4841. New Party Entitled to Service of Summons. 


When a new party is introduced into an action as a representative or 
successor of a former party, such new party is entitled to the same summons, 
to be served in the same manner, as required for defendants in the com- 
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mencement of an action. [L. 754, p. 219, § 485; L. 60, p. 99, § 477; L. 63, 
p. 194, § 524; L. 69, p. 172, § 684; L. ’73, p. 176, § 682; L. ’77, p. 151, § 
747; Cd. 781, §§ 21, 742; 2 H. C., §§ 151, 793.] 


See supra § 4833, necessary parties. 


, 3 4842. Substitution and Interpleader. 


See last section and notes. 


A defendant against whom an action is pending upon a contract, or for 
specific real or personal property, at any time before answer, upon affidavit 
that a person not a party to the action, and without collusion with him, makes 
against him a demand for the same debt or property, upon due notice to such 
person and the adverse party, may apply to the court for an order to substitute 
such person in his place, and discharge him from liability to either party 
on his depositing in court the amount of the debt, or delivering the property 
or its value to such person as the court may direct; and the court may in its 
discretion make the order. [L. *54, p. 132, $ 12; L. 69, p. 7, $ 22; Cd. ’81, § 
22: 2 H. C., § 152; see Cal. C. C. P., § 386; N. Y., § 452, 820; Ind. R. S., 


273.] 


See the next three sections. 

Facts pleaded held to constitute a proper 
case for an interpleader under this section: 
Marx v. Parker, 9 W., 473. 

GENERALLY. — See extended notes on 
this subject in 1 Am. St. Rep., 800; 35 Am. 
Dec., 711; 17 Am. & Eng. Encyc. Law, p. 628. 

INTERPLEADER. — Jt is held that this 
is merely a summary means of obtaining 
relicf in cases specified in the section where 
a bill of interpleader would lie. It intro- 
duces no new cases, and except as express- 
ly provided, is governed by the same rules 
us equitable interpleader: Vosburgh v. 
Hamilton, 15 Abb. Pr., 254: Taunton v. 
Groh, 4 Abb. App., 358; Johnson v. Maxey. 
43 Ala., 521; Nelson v. Goree, 34 Ala., 565; 
Patterson v. Perry, 14 How. Pr., 505; St. 
Louis Life Ins. Co. v. Alliance Mut. L. Ins. 
Co., 23 Minn.. 7: Delaney v. Murphy. 24 
Hun.. 503. This statutory remedy of inter- 
pleader does not oust courts of equity of 
their jurisdiction to proceed by bill of inter- 
pleader. The remedy is merely concurrent 
and cumulative: Oriental Bank Corp. v. 
Nicholson, 3 Jur., N. S., 857; Beck v Steph- 
ani, 9 How. Pr., 193; Board of Education v. 
Scoville, 13 Kan., 1/. 

The application is an appeal to the equit- 
able jurisdiction of the court: Pustel v. 
Flannelly, 60 How. Pr., 67. It is discretion- 
ary with the court to grant or refuse leave 
to interplead: Barry v. Mut. L. I. Co., 53 
N. Y.. 336; and the order on the motion is 
therefore not appealable: Id. 

The nature ot the allegations necessary 
are: 1. That two or more persons have 
preferred a claim against him; 2. That 
they claim the same thing; 3. That he has 
no beneticial interest in the thing claimed; 
and 4. That he cannot determine without 
hazard to himself to which of the claimants 
the thing of right belongs: Atkinson vV. 
Manks, 1 Cow., 691; Shaw v. Coster, 8 
Paige, 339; 35 Am. Dec., 69. The thing to 
which adverse claim is made must be one 
and the same thing: Pfister v. Wade, 56 
Cal., 433. To entitle the defendant to relief, 
the affidavit must show that the whole 
controversy can be tried in the suit with 
the substituted defendant: Sherman v. 
Partridge. 4 Duer, 646; Nelson v. Goree, 
34 Ala., 565; that he is indifferent to the 
claims of either party: Marvin v. Elwood, 
11 Paige, 365; Oppenheim v. Wolfe, 3 Sand. 


Ch., 171; Van Buskirk v. Roy, 8 How. Pr., 
325: Pfister v. Wade, 56 Cal., 43; that he 
claims no beneficial interest in the subject 
of the controvery: Atkinson v. Manks, 1 
Cow., 691; Anderson v. Wilkinson, 10 
Smedes & M., 601; that he is ignorant of 
the rights of the adverse claimants: Bell 
v. Hunt, 3 Barb. Ch., 391. He cannot be 
substituted as to part and defend as to the 
rest: Bender v. Sherwooa, 15 How. Pr., 
258. He must deny collusion with either 
party: Shaw v. Coster, 8 Paige, 339: 35 
Am. Dec.. 690; Marvin v. Elwood, 11 Paige, 
365; Atkinson v. Manks, 1 Cow. 691; 
but collusion with the party to whose 
rights plaintiff succeeded, and the claim- 
ant is not ground for refusal of interplead- 
er, if the applicant was not a party there- 
to; Wehle v. Bowery Savings Bank, 40 N. 
Y., Sup. Ct. 9. The applicant must not be 
a wrong-doer, or in default as to either 
defendant: N. . & N. H. R. R. Co. v. 
Hows, 35 N. Y. Sup. Ct. 72; Shaw v. Coster, 
8 Paige, 339: 35 Am. Dec 6%; McGaw v. 
Adams, 14 How. Pr. 461. He must not by 
his own act have placed himself in the po- 
sition to be sued; United States v. Victor, 
16, Abb, Pr. 153; and if a liability is claimed 
against him, he canot have such relief; 
Patterson v. Perry, 14 How. Pr. 505; nor can 
he be substituted as to part of a claim 
and defend as to the rest: Bender v. Sher- 
wood, 15 How. Pr., 258. He is not entitled 
to the relief if he can be protected in any 
other way: N. Y. & N. H. R. R. Co. v. 
Hows, 35 N. Y. Sup Ct. 372. The relief 
ought not to be granted where it clearly 
appears on the face of the papers that the 
claim of the third party is frivolous and 
without validity: Pustel v. Flannelly, 60 
How. Pr. 67; or that it is imposible for 
one of the claimants to succeed: Wilson v. 
Duncan. 8 Abb. Pr. 354: or If the defendant 
is not in position to deposit the property 
in court: Vosburgh v. Huntington; 15 Abb. 
Pr. 254. The defendant is not bound to 
withdraw, it is held, after obtaining an or- 
der substituting another person as defend- 
ant, but may go on and defend the action; 
Neill v. Wuest. 17 Abb. Pr. 319, note. 

As to equitable interpleader, see the ex- 
tended note to Shaw v. Coster, 35 Am. Dec., 
695-712. 

When it will ie: Pope v. Ames, 20 Or., 
199: Fahie v. Lisey, 8 Or.. 474; Tiehenor v. 
Coggins, 8 Or, 270, 272; Orient Ins. Co. v. 
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Reed, 81 Cal., 145; Orlent Ins. Co. v. Sloan, 
70 Wis., 611. 


Judg.nent for interpleading claimants 
should not be for the possesion of the prop- 
erty attached, but for the possesion of the 
property described in the plea: Doane v. 
Glenn, 1 Colo., 496. 


A tenant against whom conflicting claims 
for rent are made may file a bill of inter- 


pleader against the several claimants to. 


determine their respective rights to the 
rent; and may determine the rights of the 
claimants as between themselves: Schluter 


OF PARTIES TO ACTIONS. 
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v. Harvey, 65 Cal., 158; Hall v. Craig, 125 
Ind., 523 


It is a conclusive answer that a bill of 
interpleader is unnecessary that the courts 
have rendered conflicting decisions upon 
defendant's claim: Crane v. McDonald, 118 


Complainant may be allowed a lien upon 
the funds for costs when acting honestly 
and promptly: Mich. & O. P. Co. v. White, 
44 Mich., 25. 

The provisions of this ection do not fur- 
nish an exclusive remedy; see Wolverton 
v. Glasscock, 15 W., 279, 281. 


§ 4843. Actions to Determine Conflicting Claims to Property. 


Any one having in his possession, or under his control, any property or 
money, or being indebted, where more than one person claims to be the owner 
of, entitled to, interested in, or to have a lien on such property, money or 
indebtedness, or any part thereof, may commence an action in the superior 
court against all or any of such persons, and have their rights, claims, interest, 
or liens adjudged, determined, and adjusted in such action. [L. 790, p. 93, 


$ 1; 2 H. C., § 153.] 


See last section and notes. 


§ 4844. Plaintiff May Disclaim and Deposit Property. 


In all actions commenced under the preceding section, the plaintiff may 
disclaim any interest in the money, property, or indebteduess, and deposit 
with the clerk of the court the full amount of such money or indebtedness, or 
other property, and he shall not be liable for any costs accruing in said action. 
And the clerks of the various courts shall receive and file such complaint, and 
all other officers shall execute the necessary processes to carry out the purposes 
of this section, and also sections 4843 and 4845, of this code, free from all 
charge to said plaintiff, and the court, in its discretion, shall determine the 
liability for costs of the action. [L. 90, p. 93, § 2; 2 H. C., § 154.] 


$ 4845. Court May Protect Interest of Claimants. 


Either of the defendants may set up or show any claim or lien he mav 
have to such property, money, or indebtedness, or any part thereof, and the 
superior night, title, or lien, whether legal or equitable, shall prevail. The 
court, or judge thereof, may make all necessary orders, during the pendency 
of said action, for the preservation and protection of the rights, interests, or 
liens of the several parties. [LL. 790, p. 94, § 3; 2 H. C., $ 155.] 


$ 4846. Intervention. 


Any person may, before the trial, intervene in an action or proceeding, 
who has an interest in the matter in litigation, in the success of either party, 
or an interest against both. An intervention takes place when a third person 
is permitted to become a party to an action or proceeding between other per- 
sons, either by joining the plaintiff in claiming what is sought by the com- 
plaint, or by uniting with the defendant in resisting the claims of the plaintiff, 
or by demanding anything adversely to both the plaintiff and the defendant, 
and is made by a complaint setting forth the grounds upon which the inter- 
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vention rests, filed by leave of the court or judge on the ex parte motion of 
the party desiring to intervene. [L. ’77, p. 7, § 23; Cd. ’81, § 23; 2 H. C., 
S 156; see Cal. C. C. P., § 387; see Ia., §§ 3889, 3890, 3891. ] 


As to right to intervene, see Bissell v. 
lor, 7 W., 324. 

onder this section; a creditor who has at- 
tached certain property of his debtor, ran: 
not intervene in opposition to the appoint 
ment of a receiver, in an action broug t 
by other creditors against the same debtor: 
State v. Superior Ct., T W. 77. p P 

A contract creditor, without judgmen 
or other Hen, cannot intervene in a oS 
closure suit: Thompson V. Huron L. a 
4 W., 600; Horn v. Voleano Water Co., 
Cal., 62; 73, Am. Dec. followed. , 

A mortgagee has the right to intervene 
in a suit in which the mortgagor isa pariy 
defendant, and the mortgaged property at- 
tached, for the purpose of having the mort- 
gage lien declared prior to that of the at- 
tachment, and to have the property at- 
tached subjected to its payment: Langert 
v. Brown, 3 W. T., 102; following Davis 
v. Eppinger, 18 Cal., 379; Speyer Vv. Ihmels, 
ə Cal., 281; see cases cited in note to § 429, 

. Rem. 
Eee ep Ring in intervention is in ume 
although not filed until after a motion Is 
made in the principal cause for default 
against the defendant: Thompson V. Hu- 
. Co.. supra. 

na we have it, is a peculiar 
proceeding, and should not be extended 80 
as to take the plac of equity suits, which 
furnish ample remedy in most cases, Id. 


ere general or contract creditor has 
oes euch A direc and immediate interest as 
entitles him to intervene in an action 
against an administrator for the recovery 
of real estate: Churchill v. Stephenson, 14 
W., 620. l PII 
For a discussion of the doctrine under the 
Iowa and California codes, see Pom. Rem,, 
§ 426 et seq.; see also Taylor v. Adair, 22 
Ia., 279; Steich v. Dickinson, 38 Cal., 608; 
see also 17 AM. & Eng. Encyc. Law, p. 633 
et seq.; 16 Am. Dec., lis, and note. 
Intervention comes from civil law: See 
Pomeroy on Remedies, sec. 416; Hyman vV. 
Cameron, 46 Miss., `726; Horn v. Volcano 
Water Co., 13 Cal., 62. p 
Who may intervene: See extende note to 
Brown v. "Saul 16 Am. Dec., 181-184. The 
interest mentioned in the code which enti- 
tles a person to Intervene in a suit be- 
tween other parties “must be in the mat- 
ter in litigation, and cf such a direct and 
immediate character that the intervenor 
will either gain or lose by the direct legal 
operation and effect of the judgment’: 
Horn v. Volcano Water Co., supra. “The 
interest must be that created by a claim 
to the demand, or some part thereof, 
in suit, or a claim to or lien upon the prop- 
erty, or some part thereof, which is the 
subject of litigation”: Id. So also Gas- 
quet v. Johnson, 1 La., 431. The amount 
of the interest is immaterial: Coffey v. 
Greenfield, 55 Cal., 382. It makes no dif- 
ference that the intervenor May or may 
not protect his interest in some other way: 
Id. The interest must be made to appear 
from the intervenor’s pleadings by proper 
allegation: Coffey v. Greenfield, 62 Cal., 602. 


Intervention has been allowed in the fol- 
lowing cases: A prior mortgage of premises 
sought to be charged with a mechanic’s 
lien: Walker v. Hauss-Hijo, 1 Cal., 183; the 
wife of the mortgagor may intervene in 
un action to foreclose a mortgage on the 
homestead: Sargent v. Wilson, 5 Cal., 504; 
Moss v. Warner, 10 Cal., 296; Dillon v. 
Byrne, 5 Cal., 456: Marbury v. Ruiz, 58 
Cal., 11; s0 may a purchaser under fore- 


closure sale of mortgaged premises in a 
suit to compel conveyance by the mortgag- 
or to the plaintiff: Coffey v. Greenfield, 55 
Cal., 382; a mortgagee in a suit to set aside 
a sale on which the mortgagor’s title was 
based: Webb v. Keller, 26 La. Ann., 596; 
or a subsequent mortgagee in foreclosure 
proceedings on a prior mortgage barred by 
the statute of limitations, and may plead 
the statute: Coster v. Brown, 23 Cal., 142. 
A mortgagee of personalty entitled by the 
terms of the mortgage to immediate pos- 
session may intervene in an action by a 
third person to recover the specific proper- 
tv, and this right is not affected by the 
plaintiff’s taking possession and giving bond 
as provided by the code: Martin v. Thomp- 
son, 63 Cal., 5; a claimant of a debt gar- 
nished: Daniels v. Clark, 38 Iowa, 556; a 
claimant of money collected by a sheriff 
on execution: Cobb v. Depuc, 22 La., Ann. 
244; persons claiming to be owners of the 
property in controversy between the plain- 
tiff and defendant, and as against both: 
Brooks v. Hager, 5 Cal.. 281; Havydel v. 
Bateman, 2 La., Ann. 755; Baldree v. Da- 
venport, 7 La., Ann. 857; Brown v. Brown, 
22 La., Ann. 475; suretics of the defendant 
in a replevin suit where the defendant is 
insolvent and the action is not being de- 
fended in good faith: Coburn v. Smart, 
53 Cal.. 742; one who has assigned to the 
plaintiff the note in controversy, but re- 
tains some interest: Gradwohl v. Harris, 
29 Cal., 150; one who claims the note sued 
on adversely to both parties: Stich v. Dick- 
inson, 38 Cal., 608; a county may intervene 
to recover taxes on money, subject-matter 
of the action: Yuba Co. v. Adams, 7 Cal., 


de 

In attachment sults, judgment creditors 
of the defendant may intervene and have it 
set aside if void as to them: Davis v. Eppin- 
ger, 18 Cal., 378. So also may subsequent 
attaching creditors intervene and show 
that there was no debt due the plaintiff 
in prior suit from the defendant: Speyer 
v. Ihmels, 21 Cal., 280; Coghill v. Marks, 
29 Cal., 673. 

It is not an intervention, but a substi- 
tution, where minors, already in court by 
their mother, file a complaint by their 
guardian ad litem setting up the same 
facts: Temple v. Alexander, 53 Cal., 3. 

Intervention in mechanic’s lien suits: See 
Mars v. McKay, 14 Cal., 127; Hocker v. 
Kelley, 14 Cal., 1644; Van Winkle v. Stow, 
23 Cal., 457. 

Intervention was not allowed in the fol- 
lowing cases: Mere creditors canot inter- 
vene: Horn v. Volcano Water Co.. supra; 
Pierre v. Masse, 7 Martin, N. S., 196. Upon 
the right of creditors to intervene. it is 
said, in a note to Brown v. Saul, 16 Am. 
Dec., 177, 181, that they will be allowed to 
intervene only where they have acquired 
some lien upon the property in controversy; 
and the California cases of Davis v. Eppin- 
ger, Speyer v. Ihmels, and Coghill v. 
Marks, above cited, are referred to. In 
ejectment, one canot intervene who alleges 
title in himself paramount to both plain- 
tiff and defendant: Porter v. Garrissino, 51 
Cal., 559; nor can one intervene In eject- 
ments to have quieted his title to a tract of 
land not in dispute between the plaintiff 
and defendant: Rosecrans v. Ellsworth, 
52 Cal., 509. One tenant in common cannot 
intervene in an action by a co-tenant to 
recover possession and damages for the 
ouster: Donner v. Palmer, 23 Cal., 40; 31 
Cal., 500; 45 Cal., 180; 51 Cal., 629. Nor 
can one who claims adversely to both par- 
ties intervene in a forcible entry and de- 
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tainer suit: Warren v. Kelley, 17 Tex., 549; 
nor can one claiming to have made an ap- 
plication to purchase land from the state 
intervene after judgment entered in pro- 
ceedings to determine the right of con- 
testants to purchase: Langenour v. Shank- 
lin, 57 Cal., 70; Cunningham v. Shanklin, 
60 Cal., 118. 

Applications to intervene and some ques- 
tions of practice.—See next section, infra. 
The application or petition of an intervenor 
must be treated as a complaint, and it 
must aftiirmatively show such facts as en- 
-title petitioner to intervene: People v. Tal- 
madge, 6 Cal., 256; Clapp v. Phelps, 19 La., 
Ann. 461. That it need not be verified is 
declared in Smith v. Allen, 28 Tex, 501. The 
objection that an intervention does not 
state facts sufficient to entitle petitioner 
to intervene cannot be raised by one who 
agrees that petitioner’s right shall be de- 
termined according to a stipulated state 
of facts: Donner v. Palmer, 51 Cal., 629. 


The motion for leave to file an intervention’ 


is addressed to the discretion of the court: 
Scheidt v. Sturgis, 10 Bosw., 606; and may 
be granted ex parte: Spanagel v. Reay, 47 
Cal.. 468. It presents a judicial question, 
which will not be reviewed by an appellate 
court on a petition for a writ of mandam- 
us: People v. Sexton, 37 Cal., 532. And if 
answers of intervention are filed in the 
court below, without objection to the right 
of the petitioner to intervene, such objec- 
tion cannot he raised for the first time 
in the appellate court: McKenty v. Glad- 
watt 10 Cal., 227; Smith v. Penny, 44 Cal., 
161. 

The application to intervene must be 
made before the trial of the cause: Note 
to Brown v. Saul, 16 Am. Dec., 179: Van 
Buren v. Geer, 12 Tex.. 15: Wright v. Nea- 
thery, 14 Tex., 211; Ah Goon v. Superior 
Court, 61 Cal, 555; and must be denied, if 
after trial has been commenced: Fearing 
v. Ball. 6 La., 685; or after judgment ren- 
dered in a contest concerning the right to 
purchase public land: Langenour v. Shank- 
lin, 57 Cal.. 70. See also Carey v. Brown, 
5S Cal., 180, It may be made before issue 
joined: Brooks v. Hager, 5 Cal., 281; Co- 
burn v. Smart, 53 Cal., 742. It was held 
that leave to intervene was properly re- 
fused where the suit had been pending a 
long time, and judgment was about to be 
taken: Hocker v. Kelley, 14 Cal., 164. A 
trial before service of the complaint in in- 
tervention is premature: Ah Goon v. Su- 
perior Court, supra. 


$ 4847. Practice in Intervention. 


TO ACTIONS. (8 4847 


The court may grant the petition to inter- 
vene made ex parte, and afterwards dis- 
miss the complaint in intervention: People 
v. Pfeiffer, 60 Cal., 89. But the motion 
to dismiss must call the attention of the 
court to the precise ground therefor: 
PoehImann v. Kennedy, 48 Cal., 201; and 
will not be granted where the issues raised 
on the intervention are pending, notwith- 
standing the dismissal of the original com- 
plaint: .Id. l 

If a demurrer to the intervention, on the 
ground of no right to intervene, is sus- 
tained, the right of immediate appeal ex- 
ists: Stich v. Dickinson, 38 Cal., 608. So 
sureties whose application to intervene has 
been denied may appeal: Coburn v. Smart, 
53 Cal., 742; or where an intervention filed 
on an ex parte order has been dismissed: 
People v. Pfeiffer, 60 Cal., 89. Formerly, 
appeal did not lie from an order denying 
a motion for leave to intervene: See Wen- 
born v. Boston, 23 Cal., 321. 

Where an intervenor and the defendant 
take separate appeals from the judgment 
in favor of the plaintiff. the appellate court 
may affirm the judgment on the defend- 
ant’s appeal, and reverse it and grant a 
new trial on the appeal of the intervenor: 
Donner v. Palmer, 45 Cal., 180. 

For other questions arising out of this 
feature of the new procedure, including 
the rights and Habilities of intervenors 
“intervenors must not delay the suit,” and 
“must accept the suit as he finds it.” see 
the note to Brown v. Saul, 16 Am. Dec., 177, 
184; Pomeroy on Remedies, sec. 411: notes 
to Fleming v. Shields, 99 Am. Dec., 722: 
on v. Volcano Water Co., 733 Am. Dec., 
(OT 

Where a verdict has been rendered it is 
too late to intervene: Henry v. Cass Co. 
Mill and C. Co., 42 Ia., 33; or after final 
judgment: Owens v. Colgan, 97 Cal., 454. 

The intervenor may dismiss his interven- 
tion at any time before final submission 
Po prejudice: Dalhoff v. Coffman, 37 
a., 253. 

The judgment against the intervenor is 
conclusive: Witter v. Fisher, 27 Ia., 9; 
Phillips v. Both, 58 Ia., 499. 

The right to intervene is not limited to 
any particular class of actions, but is gen- 
eral: Robins v. Crescent City, etc., Co., 93 
Cal., 316. 

A party who is a stranger to a suit and 
without leave of court cannot intervene: 
ao v. Steam Dredge, etc., 14 Mont., 


When leave is given to intervene, a copy of the intervenor’s complaint 
shall be served upon the parties to the action or proceedings who have not 
appeared, or publication of a notice of the intervention containing a brief 
statement of the nature of the intervenor’s demand shall be made in all cases 
where there are absent or non-resident defendants. The notice shall be 
published in the same manner and for the same length of time as prescribed 


by law for publication of summons. 


And the complaint shall also be served 


upon the attorneys of the parties who have appeared, who may answer or 


demur to it as if it were an original complaint. 


The court shall determine 


upon the rights of the intervenor at the same time the action is decided, and 
if the claim of the party intervening is not sustained, he shall pay all costs 


incurred by the intervention: 


Provided, That no intervention shall be cause 


for delay in the trial of an action between the original parties thereto. [L. 
77, p. 7, § 24; Cd. 781, § 24; 2 H. C., § 157.] 
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CHAPTER V. 


eo 


OF VENUE OF ACTIONS. 


3 4852. Action to be Commenced Where Subject is Situated. 


Actions for the following causes shall be commenced in the county in 
which the subject of the action, or some part thereof, is situated :— 

1. For the recovery of, for the possession of. for the partition of, for the 
foreclosure of a mortgage on, or for the determination of all questions affecting 
the title or for any injuries to real property; 

2. All questions involving the rights to the possession or title to any specific 
article of personal property; in which last mentioned class of cases damages 
may also be awarded for the detention and for injury to such personal prop- 


erty. [L. 54, p. 133, § 13; L. 60, p. 7, § 15; L. 69, p. 12, § 48; 


L. 777, p. 11, 


§ 48; Cd. 81, § 47; 2 H. C., § 158; see Abb. R. P. S., pp. 138-141; Or. Cd., 


§ 42; Cal. C. C. P., § 392; Ia., §§ 3781, 


See supra § 4671, venue of actions in cer- 
tain cases. 

See infra § 6381, specific performance con- 

tract of deceased. 

- The word ‘district’? as used in this sec- 
tion in the code of ’81, refers only to dis- 
tricts composed of two or more counties 
joined for judicial purposes, where ses- 
sions of court were held in but one of the 
counties: McLeod v. Ellis, 2 W., 

All actions for the causes Menteni in 
this section must be commenced ın the 
county in which the subject of the action 
lies, and the court of no other county has 
jurisdiction: Wood v. Mastick, 2 W. T.. 64. 

Subdivision one of this section authorizes 
a mortgagee, whose mortgage covers sev- 
eral disconnected tracts of land in differ- 
ent counties, to foreclose his mortgage as 
to all of them, by a single suit, in any 
Cu where one tract_ is situated: Stevens 

Ferry, 48 Fed. Rep., 1. 

“This section refers to a pecullar class of 
actions which were always local; &§ 4853, 
4955 and 4856 infra include only actions 
which were always transitory: § 4856 does 
not apply to actions enumerated in this 
section: McLeod v. Ellis, supra. 

Municipal corporations are subject to suit 
only in the county in which they are sit- 
uatee North Yakima v. Superior Court, 
4 

A duit: ‘seeking to enjoin the application 
of special funds of a municipal corporation 
is a local action within the provision in- 
volving the right to the possession or title 
to any specific article of personal prop- 
erty: Id. 

Suits purely local in their nature must 
be commenced in the proper county, oth- 
erwise they will be dismissed on motion 
for want of jurisdiction: Id.; see Wood v. 
Alastick, supra. 

In an action to recover specific personal 
property the venue is jurisdictional, and 
a complaint is fatally defeetive which fails 
to allege that the property, or a part 
thereof at the time of the commencement 
of the action was in the county in which 
the action is brought: Stiles v. James, 2 
W. T., 194. 

An action praying judgment upon a prom- 
{ssory note and seking to foreclose a pledge 
of promissory notes and certiticates of cor- 
porate stock, delivered as collateral seeur- 
itv, is a transitory one, and must þe 
brought in the county in which the defend- 


3782; Ind. R. S., § 307.] 


ant resides, or in which he may be served 
with process: State v. Superior Court, 13 


ey i. 

Proceedings instituted by a third party 
claiming property seized by the sheriff un- 
der attachment according to § 5262 infra, is 
anew and independent action, and must be 
placed on the trial docket of the county 
where the property was seized; the court 
of no other county has jurisdiction of the 
subject matter of the action: State v. Su- 
perior Ct., 5 W., 639, affirming McLeod v. 
Ellis, supra. 

Actions for injuries to real property be- 
ing local in their nature, must be tried in 
the county where the property lies: McLeod 
v. Ellis, supra. 

An action to enforce a resulting trust in 
lands of which a decedent died seized, and 
in a judgment recovered by him, may be 
brought in the county in which the land 
lies, and in which the judgment was ren- 
dered. although decedent died and his es- 
tate was administered upon, in another 
county: Reese v. Murnan, 5 W. 37: 

An action to enforce a logger’ s lion (§ 5940 
infra) is properly brought in the county in 
which the logs were cut and the lien no- 
tice filed, regardless of the fact that the 
logs were in another county: Overbeck v. 
Calligan, 6 W., 342. 

An action for the specific performance 
of a contract to convey land is a transi- 
tory one, and need not be brought in the 
county where the land is situated: Morgan 
v Bell, 3 W. 

An action in which the plaintiff seeks to 
compel the performance of a contract to 
convey an undivided interest in certain 
lands, to have several conveyances made 
by some of the defendants to others set 
aside, and for a partition of the lands, and, 
if specifie performance cannot be decreed, 
asking that the moneys advanced thereon 
be declared a lien upon the lands, renders 
the action a local one under the statutes of 
this state: State v. Superior Ct.. 13 W.. 187. 

It is a general rule of law that actions 
relating to real property shall be brought 
in the forum of rei sitae: Cragin v. Lovell, 
SS N. Y, 258. 

The distinction, however, between tran- 
sitory and local actions depends entirely 
upon statute law, and not the general dis- 
tinction between actions in rem and in 
personam: Fresno Natl. Bk. v. Superior 
Ct.. &3 Cal., 491. 
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The court has no power against the ob- 
jection of the parties to change the place 
of trial of a local action to a county other 
than where the land is situated: Birming- 
ham Iron Foundary v. Hattield, 43 N. Y., 
224 


The following classes of actions have 
been held to be local and required to be 
brought in the county where the lands are 
situated: 

For the foreclosure of a vendor’s lien: 
Urton v. Woolsey, 87 Cal., 384; proceedings 
to condemn land by railway company: 
Cal. S. R. Ry. Co. v. S. P. R. Co., 6 Cal., 
409: for negligently permitting fire to escape 
from a railway locomotive, destroying 
crops, etc.: I. B. & W. R. Co. v. Foster, 
107 Ind., 430; for the diversion of water: 
Lower Kings River D. Co. v. Kings River 
F. & C. Co., 60 Cal., 408; actions for the 
reformation of a contract for the sale of 
lands: Franklin v. Dutton, 79 Cal.. 603; 
and to restrain a threatened injury there- 
to: Drinkhouse v. Water Wks., 80 Cal., 
308; or an action for the determination of 
a right affecting the title to real property: 
Franklin v. Dutton, supra; Beverly v. 
Burke, 54 Am. Dec., 351; or actions involv- 
ing rights in mining claims: Clark v. 
Brown. 83 Cal., 181; or an action brought to 
set aside an assignment on the ground of 
fraud where the assigned property consist- 
ed partiy of realty: Acker v. Leland, 9% 
N. Y., 383: or an action to quiet title to 
real property: Fritts v. Camp, 94 Cal., 393; 
or an action to quiet title to an easement 
in the water of a spring or right of way 
thereto; Pacific Yacht Club v. Sausalito 
Bay W. Co., 98 Cal., 487. 


OF VENUE OF ACTIONS. 


[2 4853 


An action for waste committed In anoth- 
er state will not He under this section: 
Cragin v. Lovell, supra. 

An action against a railway company for 
personal injuries may be tried in the 
county where the injury was_ inflicted: 
Lewis v. S. P. C. R. R. Co., 66 Cal., 209. 

A proceeding to enforce a tax lien 
should be brought in the county where the 
right is claimed: People v. Plumas M. Co., 
51 Cal., 566. 

A divorce suit may be commenced in the 
county where either party resides, and 
may be removed, like other suits, to de- 
fendant’s county: Craven v. Craven, 27 
Wis., 418. , 

An action by beneficiaries, to remove 
trustees, appoint others and a receiver, is 
not an action *'for the recovery of the 
possession of real estate”: Moore v. Super- 
ior Ct., 64 Cal., 345. 

So an action to enforce a trust on real 
and personal property may be brought in 
the county where the trustee resides, al- 
though the property be situated in another: 
LeBreton v. Superior Ct., 66 Cal. 27. 

The statute does not require the action 
to be tried, but to be commenced in the 
county where the land lies: Hancock v. 
Burton, 61 Cal., 70. 

An action must be wholly local in its 
nature to entitle it to be tried in a county 
other than that of the defendant's resi- 
dence; and if real and personal actions 
are joined in the same complaint, the ac- 
tion must be tried in the county of de- 
ante. residence: Smith v. Smith, 88 

al., 572. 


$ 4853. Actions to be Tried Where Cause Arose. 


Actions for the following causes shall be tried in the county where the 


cause, or some part thereof, arose:— 


1. For the recovery of a penalty or forfeiture imposed by statute; 

2. Against a public officer, or person specially appointed to execute his 
duties, for an act done by him in virtue of his office, or against a person who, 
Ly his command or in his aid, shall do anything touching the duties of such 
officer. [Cf. L. 754, p. 33, § 14; L. ’60, p. 7, § 16; L. 769, p. 12, § 49; L. 777, 
p. 11, § 49; Cd. 781, § 48; 2 H. C., § 159; Or. Cd., § 43; Cal. C. C. P., § 393; 


N. Y., § 983; Ia., § 3784.] 


ACTIONS FOR PENALTIES.—An action 
against a corporate officer to recover a debt 
of the corporation under a statute allowing 
such recovery where the officer signed a 
false report is an action for a penalty within 
the sense of this section: Veeder v. Baker, 
83 N. Y., 156. 

ACTIONS AGAINST PUBLIC OFFI- 
CERS.—This section does not apply to acts 
of an officer which his office gives him no 
authority to perform, but only to those acts 
as an officer, and within his authority, which 
it is alleged he performed improperly: 
Brown v. Smith, 24 Barb., 419. This applies 
only to affirmative acts of the officer by 
which, in the execution of process, or other- 
twise, he interferes with the property or 
rights of third persons, and not to mere 
omissions or neglect of official duty: McMil- 
lan v. Richards, 9 Cal., 420; 70 Am. Dec., 655; 
Elliot v. Cronks, 13 Wend., 35; Hopkins v. 
Heywood, 13 Wend., 265. The action against 
a public officer must be commenced in the 
county in which the cause of action arose. 
After issue joined, a motion to change the 
venue because an impartial trial cannot be 
had is proper, but not before that time: 


Bal Wash. Code [I —5 


People v. Kingsley, 8 Hun., 233. The benefit 
of the statute may be waived by failing to 
raise the objection: Howland v. Willetts, 5 
Sand., 219; 9 N. Y., 171. The provision ap- 
plies though the officer has gone out of office 
when the suit is brought: People v. Tweed, 
13 Abb. Pr., N. S., 419. 

The warden or superintendent of a prison 
was held a public officer within the meaning 
of the section: Porter v. Pillsbury, 11 How. 
Pr.. 240; Cowen v. Quinn, 13 Hun, 344. In an 
action against a sheriff and attaching credi- 
tors, to compel a determination of conflict- 
ing claims to goods, the sheriff is entitled to 
remove the action to his own county, where 
the levy was made: Wintjen v. Verges, 10 
Hun., 576. 

The provisions of this section have been 
held to apply to officers of the United States; 
Freeman v. Robinson, 7 Ind., 321. 

An action on a bail bond given on change 
of venue, conditioned for defendant’s ap- 
pearance in county to which change is tak- 
en, should be brought in the county to which 
the change is taken, as the forfeiture be- 
longs to that county: Decatur Co. v. Max- 
well, 26 Ia., 398. 
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$4854. Venue of Actions Against Private Corporations. 


An action against a corporation may be brought in any county where the 
corporation has an office for the transaction of business, or any person resides 
upon whom process may be served against such corporation, unless otherwise 
provided in this code. [L. 754, p. 220, § 494; L. ’60, p. 101, § 488; L. ’69, p. 
13, § 50; L.’77, p. 11, § 50; Cd. 81, § 49; 2 H. C., § 160; see Ia., § 5787. ] 


See notes to last section. 

See infra 8§ 4875-4877 manner of service on 
corporations. 

Municipal corporations are not subject to 
the provisions of this section, but are gov- 
erned by the rule of the common law: North 
Yakima v. Superior Ct., 4 W., 655, 658. 


If the action is brought against a corpora- 
tion in the wrong county, the court has no 
jurisdiction to render judgment, as §§ 4855 
and 486 have no application to actions 
against corporations, such actions being 
governed solely by the provisions of this sec- 
tion: McMaster v. Thresher Co., 10 W., 147. 


§ 4855. Venue in Cases Not Before Specified. 
In all other cases the action must be tried in the county in which the 


defendants, or some of them, reside at the time of the commencement of the 
action, or may be served with process, subject, however, to the power of the 
court to change the place of trial, as provided in the next two succeeding sec- 
tions. [Cf. L. 54, p. 133, § 15; L. ’60, p. 7, § 17; L. 69, p. 13, § 51; L. 75, 


p. 5, $ 6; L. 77%, p. 11, $51; Cd. ’81, $ 


50; L. 791, p. 71, $ 1; 2 H. C., § 161; 


see Or. Cd., § 44; see Cal. C. C. P., § 395; see N. Y., § 984.] 


See two next succeeding sections and notes. 

This section provides for two classes of de- 
fendants, namely, all those having a place 
of residence in same county within the state, 
and all those who are not residents of the 
state: Kennedy v. Derrickson, 5 W., 289. 

By virtue of this section a resident of any 
county is given the right to have actions 
against him tried in his home county, even 
although he may be served in another coun- 
ty: Id., 291. 

The right to have the case tried in the 
county of his residence is an absolute one, 


subject only to certain exceptions: State v. 
Superior Ct., 9 W., 668. 

An action for the enforcement of a trust, 
and an accounting thereunder, is a transi- 
tcry one, irrespective of the fact that the 
action will take effect upon real property: 
State v. Superior Ct., 7 W., 306. 

The fact that certain persons named as de- 
fendants are proper, but not necessary par- 
ties, will not deprive the principal defendant 
in a transitory action from obtaining a, 
pane the county of his residence for 
rial: a 


3 4856. Proceeding When Action Commenced in Wrong County. 


If the county in which the action is commenced is not the proper county 
for the trial thereof, the action may, notwithstanding, be tried therein, unless 
the defendant, at the time he appears and demurs or answers, files an affidavit 
of merits, and demands that the trial be had in the proper county. [Cf. L. 775, 
p- 5, § 7; L.’%7, p. 11, $51; Cd. 81, § 50; L. 791, p. 78, § 1; 2 H. C., § 162; 


Cal. C. C. P., § 396.] 


See note to next section. 

See notes to last section. 

See supra § 4852, when action to be com- 
menced. 

Tho provisions of this section apply only to 
transitory actions, and not to such as are 
local in their nature, hence actions for in- 
juries to real property must be tried in the 
county where the property is situated: Mc- 
Leod v. Ellis, 2 W., 117. 

This section does not apply to actions enu- 
merated in § 4852 supra: é 

If a defendant file an affidavit required by 
this section the court of the county in which 
the action is brought is without jurisdiction 
to try the cause, and a writ of prohibition 
will lie if the trial be attempted: State v. 
Superior Ct., 5 W., 518; North Yakima v. 
Superior Ct., 4 W.. 655, 661; Campbell v. Su- 
perior Ct., 7 W., 306; Allen v. Superior Ct, 
9 W., 668. Contra, Cal. 

The fact that a defendant at the time of 


filing his affidavit. makes demand for a bill 
of particulars instead of demurring or an- 
swering, is held a substantial compliance 
with the statute: State v. Superior Ct., su- 
pra. 

A motion for change of venue is not waived 
by failure to renew it after the filing of an 
amended complaint: Kennedy v. Derrick- 
son, 5 W., 289. 

A party entitled to a change of venue un- 
der this section, because sued in a county 
other than that of his residence, does not, 
after having made proper demand for 
change, waive his right thereto by failing to 
appear at the time a ruling is had upon his 
application: State v. Superior Ct., 15 W.. 365. 

Where it appears from defendant’s affida- 
vit of merits for removal of a cause that he 
is entitled to file an answer which will raise 
issues for trial, the affidavit is sufficient: 
Allen v. Superior Ct., supra. 

The application for transfer, made by all 
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the defendants who had been served at the 
time, is not objectionable because of the 
fact, before its determination, another de- 
fendant is served, but has failed to join 
therein: : 

Where a motion for transfer has been 
made, upon a sufficient affidavit, the failure 
of applicant to appear at the time set for 
hearing of the motion affords no ground for 
denying the same: Id. 

GENERALLY—CHANGBE OF VENUE IN 
VARIOUS ACTIONS.—The right of the de- 
fendant in an action for the recovery of a 
penalty or forfeiture to have the place of 
trial changed to the county where the cause 
of action arose, when the venue js laid in an- 
other, is an absolute one, and cannot be de- 
feated by the plaintiff on the ground of the 
convenience of witnesses. In such a case the 
proper practice seems to be to order the 
change upon defendant's motion, and then if 
plaintiff desires a change upon any of the 
grounds authoried by § 4857 of this code, he 
must make hts motion: Veedes v. Baker, 
83 N. Y., 156; and that where the place of 
trial has been changed by the court under 
this section, and subd. 1 of § 4857, the plaintiff 
may. alter issue joined, move to change it 
back or to some other county, under subd. 3 
of the next section: Id. 

RESIDENCE. — Under this section, resi- 
dence of the defendant in another county is 
good cause for removal: Watkins v. Dege- 
ner, 63 Cal., 500. The action is properly com- 
menced in the county where some of the de- 
fendants reside, and to procure a change of 
venue, all the defendants must unite in the 
motion: Remington v. S. M. Co., 62 Cal., 311. 
A change of the place of trial to the county 
in which most of the defendants reside may 
be had where all the defendants who are 
served or have appeared unite in the de- 
mand: Rathgeb v. Tiscornia, 66 Cal., 96. 

Injuries to character are transitory, and 
the action may be brought where defendant 
is found: Hull v. Vreeland, 42 Barb., 643. 
In quo warranto, the place of trial may be 
laid in any county: People v. Cook, 6 How. 
Pr., 448. The right to the benefit of this sec- 
tion may be waived: Duche v. Buffalo G. S. 
Co., 63 How. Pr., 516; Raney v. McRae, 60 
Am. Dec., 660; and the court will presume 
that defendant has done so unless he insists 
upon the privilege which the statute gives 
him, and makes his objection at the proper 
time: Kenney v. Greer, 54 Am. Dec., 439. In 
an action for false imprisonment, the defend- 
ant has a right to have the case transferred 
to the county of his residence: Ah Fong V. 
Sternes, 79 Cal., 30; and where the complaint 
states two causes of action, upon one of 
which defendant is entitled to a change of 
venue, but not as to the other, the case will 
be transferred: Id. An order changing the 
place of trial will be presumed to have been 
properly made when the record on appeal 
from the order fails to contain any papers 
{dentified as having been used in the lower 
court on the hearing of the motion to 
change: McAulav v. Truckee Ice Co.,— 
Cal., 50. Defendant’s right to have the place 
of trial changed to the county of his resi- 
dence is not affected by the jJoinder of an- 
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other defendant, who jis not a necessary 
party, and against whom no cause of action 
is stated: Sayward v. Houghton, 82 Cal., 628. 

AN AFFIDAVIT OF MERITS must show 
that the affiant has “fully and fairly stated 
the facts of the case to his counsel before 
the advice of the latter would amount to a 
prima facie showing of merits on’’ the affi- 
ant’s behalf: Buel v. Dodge, 63 Cal., 553; 
Nickerson v. California Raisin Co., 61 Cal., 
268. The following formulas have been held 
good: ‘‘The case had been fully and fairly 
represented to counsel’: Woodward v. 
Backus, 20 Cal., 137. “That he had fully and 
fairly stated the facts of the case to his 
counsel”: Nickerson v. California Raisin 
Co., 61 Cal., 268. “That he had fully and 
fairly stated the case to his counsel’: Buel 
v. Dodge, 63 Cal., 563. ‘That they [his coun- 
sel] informed me that I had a good and valid 
defense upon the merits to said action, and 
to all of it, all of which I verily believe to be 
true,” was upheld in Rowland v. Coyne, 55 
Cal., 1. The following was held bad: “That 
he had fully and fairly stated his defense in 
this action to his counsel’’: Nickerson v. 
California Raisin Co., 61 Cal., 268; People v. 
Larue, 67 Cal., 526. Although see Bailey v. 
Taaffe, 29 Cal., 426. ‘‘That he is advised that 
he has a good defense” is good: Keidy v. 
Scott, 53 Cal., 72. 

The affidavit of merits may be made by one 
of the co-defendants for the benefit of all: 
Rowland v. Coyne, 55 Cal., 1. 

Hearing of motion to change the venue to 
the county of defendant’s residence: cannot 
be ordered postponed until defendant file his 
answer: Heald v. Hendy, 6 Cal., 321. 

“AT THE TIME HE APPEARS,” ETC.— 
The specitication in this section of the code 
in which the defendant is required to de- 
mand the change of venue at the time he 
appears, etec., is exclusive; he is not re- 
quired to make the demand at the time he 
appears and answers or demurs, unless the 
ground of the demand is, that the action is 
not commenced in the proper county: Cook 
v. Pendergast. 61 Cal., 72. 

Where defandants upon appearing demur 
and move for change of venue to county of 
residence, the change must be determined by 
conditions existing at time of irst appear- 
ance, and the convenience of witnesses can- 
not be considered until after answer: Wal- 
lace v. Owsley, 11 Mont., 219; McSherry v. 
Penn., etc., G. M. Co., 97 Cal., 687. 

A motion for a change of venue where the 
demand is not made in writing at the time 
of appearing and demurring is insufficient: 
Pennie v. Visher, 94 Cal., 323. 

Affidavit of merits held sufficient in Watts 
v. Bradley, 95 Cal., 415; and insufficient in 
Palmer & Rey v. Barclay, 92 Cal., 199. In the 
last case it was held not error to allow the 
filing of an amended affidavit. 

The court has discretion on the hearing of 
a motion, to consider evidence outside of the 
papers filed, when notice of the motion is 
given: Younglove v. Steinman, 80 Cal., 375. 

The provisions of this section should be 
liberally construed, and a substantial com- 
plianc with its terms is sufficient: Buck 
v. Eureka, 97 Cal., 135. 


3 4857. Grounds Authorizing Change of Venue. 


The court may, on motion, in the following cases, change the place of 
trial, when it appears by affidavit or other satisfactory proof, — 

1. That the county designated in the complaint is not the proper county; or 

2. That there is reason to believe that an impartial trial cannot be had 


therein; or 


3. That the convenience of witnesses or the ends of justice would be for- 


warded by the change; or 
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4. That from any cause the judge is disqualified; which disqualification 


exists in either of the following cases: 


In an action or proceeding to which he 


is a party, or in which he is interested; when he is related to either party by 
consanguinity or affinity within the third degree; when he has been of counsel 
for either party in the action or proceeding. [Cf. L. 754, p. 134, § 16; L. ’69, 


p. 13, § 52; 


L. 75, p. 6, § 8; L. 77, p. 12, § 52; Cd. 81, § 51; 2 H. C., $ 163; 


see Cal. C. C. P., § 397; see N. Y., § 987; see Ia., § 3795. ] 


See infra 8§ 6794, 6795, change of venue in 
criminal cases. 

A change of place of trial, on account of 
local prejudice, rests solely in the discretion 
of the court. It may, of its own motion, ex- 
amine as to public feeling, and properly 
make inquiry of the jurors touching the 
same: Ward v. Moorey, 1 W. T., 104. 

A motion for a change of venue on the 
ground that the convenience of witnesses 
and ends of justice would be forwarded 
thereby is addressed to the discretion of the 
court, and where such discretion has not 
been abused, the order of the court denying 
the motion will not be disturbed: State v. 
Superior Ct., 9 W., 673. 

Although a judge may be disqualified un- 
der subd. 4 of this section, he is, neverthe- 
less, authorized to grant a change of venue, 
and may approve an agreement of the par- 
ties for the appointment of a judge pro tem- 
pore: State v. Sachs, 3 W., 691. 

Where the judge is interested financially in 
the result of a case, although it may not 
render him legally responsible, and is biased 
in favor of one of the parties, his failure to 
grant a change of venue Is an abuse of dis- 
cretion: Barnett v. Ashmore, 6 W., 

GENERALLY.—See ae this ieee En- 
cyc. of Pl. & Pr., Vol. 4, 375 et seq. 

SUBD. 1-NOT THE PROPER COUNTY. 
—As to what is the proper county see Cook 
v. Pendergast, 61 Cal., 72; Paige v. Carroll, 
61 Cal., 215. 

Where evidence as to plaintiff’s residence 
is conflicting, the finding of the lower court 
a not be reversed: Creditors v. Welsh, 55 

al., ; 

The court is not bound of its own motion 
to order the change: Watts v. White, 13 
Cal., 324: but when he is disqualified the 
rule is to the contrary: O’Connell v. Grav- 
itt. 7 Colo., 

See note to Shattuck v. Myers, 74 Am. Dec., 
243. 

Defendant has right to have action tried in 
county of his residence, except in specified 
cases: Loehr v. Latham, 15 Cal.. 418; Wat- 
kins v. Degener. 6 Cal.. 500; Rathgeb vV. 
Tiscornia, 66 Cal.. 9%; Howell v. Stetefeld 
Furnace Co.. 69 Cal.. 153, 

Where one defendant resides in the county 
and the other without. action may be proper- 
ly tried there: Herschfeld v. Sevier, 77 Cal., 
448; see Sayward v. Houghton, 82 Cal.. 628; 
Remington Sewing Machine Co. v. Cole, 62 
Cal.. 311, 318. 

SUBD. 2— IMPARTIAL TRIAL IMPOS- 
SIBLE.—What is not sufficient to show gen- 
eral prejudice: See People v. Graham, 21 Cal., 
261: People v. Mahoney. 18 Cal.. 180; People 
v. Shuler, 28 Cal., 490; Sloan v. Smith, 3 Cal., 


412; People v. Fisher, 6 Cal., 155. 

See extended note to Shattuck v. Myers, 
74 Am. Dec., 244; note to Mueller v. State, 8 
Am. St. Rep., 487. 

When one hundred aitizens interested in 
employing counsel to prosecute defendant, 
deemed sufficient: People v. Lee, 5 Cal., 353. 
See also People v. Goldenson, 76 Cal., 328. 

Contents and sufficiency of affidavit for 
change on ground that an impartial trial 
cannot be had: See Sloan v. Smith, 3 Cal., 
410; People v. Yoakum, 53 Cal., 566; People 
v. Baker, 1 Cal., 403; People v. McCauley, 
1 Cal., 379; People v. Congleton, 44 Cal., 92 
See note to Shattuck v. Myers, supra; Peo- 
ple v. Elliott, 80 Cal., 296. 

SUBD. 3—CONVENIENCE OF Wr. 
NESSES.—In a motion for change on 
ground of residence and convenience of wit- 
nesses all defendants must join: Pieper v. 
Centinela L. Co., 56 Cal., 173; and names 
of witnesses should be given: Loehr v. Lat- 
ham, 15 Cal., 418; Reavis v. Cowell, 56 Cal., 
588; and issue of fact must be joined: 
ae Placerville, etc., Min. Co., 6 Cal., 


Practice on motion, see, McSherry v. 
enn.. ete.. G. Min. Co.. Yi Cali., 687: Co 
v. Pendergast, 61 Cal., 72; Pierson v. Mc- 
Cahill, 22 Cal., 127; Edwards v. So. Pac. Ry. 


Lon 48 Cal., 460; Loehr v. Latham, 15 Cal., 


Preponderance in number of witnesses on 
one side not necessarily decisive: Hanchett 
v. Finch, 47 Cal., 192; Hall v. Cent. Pac. Ry. 
Co., 49 Cal.. 454; Reavis v. Cowell, 56 Cal., 
588; see generally, note to Shattuck v. 
Mvers, 74 Am. Dec., 243. 

SUBD. 4 — DISQUALIFICATION OF 
JUDGE.—See generally note to Shattuck v. 
Myers, 74 Am. Dec., 245. 

Bias and prejudice of judge no legal 
ground for change: McCauley v. Weller, 12 
Cal., 500; Bulwer v. Standard C. M. Co., 83 
Cal., 613; People v. Shuler, 28 Cal., 490; 
People v. Williams, 24 Cal., 31; People v. 
Mahoney, 18 Cal., 180. 

Relation of judge within prohibited de- 
grees of consanguinity disqualifies: DeLa- 
Guerra v. Burton, 23 Cal., a32; Peopre V: 
DeLaGuerra, 24 Cal. 7 

Judge who is a party has no power to act, 
except to transfer the venue: Livermore v. 
Brundage, 64 Cal., 

Interest as disqualification: See So. Cal. 
M. R. Co. v. National Bank, 100 Cal., 316; 
Estate of White, 37 Cal., 190. 

Judge who has been attorney In a proceed- 
ing is disqualified: Barnhart v. FulKerth, 
59 Cal., 130; Finn v. Spagnoli, 67 Cal., 330; 
70 Cal.. 646; Krumdick v. Crump, 98 'Cal., 
117; Jewett v. Miller, 12 Ia., 


$ 4858. To What Venue Changed—Only One Allowed. 


If a motion for a change of the place of trial be allowed, the change shall 
be made to the county where the action ought to have been commenced, if it 
be for the cause mentioned in subdivision one of the last preceding section, and 
in other cases to the most convenient county where the cause alleged does not 
exist. Neither party shall be entitled to more than one change of the place 
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of trial, except for causes not in existence when the first change was allowed. 
[L. 69, p. 14, § 53; L. 77, p. 12, § 53; Cd. 781, § 52; 2 H. C., § 164; see Or. 
Cd., § 46.] 


ONLY ONE CHANGE.—After the venue changing venue the cause must be moved 
has once been changed, the party is not en- to the nearest county free from obstacles 
titled to a second change unless for a cause imports that the judge is to decide what is 
which did not exist at the time of granting such county: Ex pert ges, 59, Ala., 305; 
the first change: Fenelon v. Butts, 53 Wis., Gage v. Downey, 19 Cal., 140; and his selec- 
344; Hutts v. Hutts, 62 Ind., 240; Herbert v. tion of a county seat most readily accessible, 
Beathard, 26 Kan., 146; Schaengten v. though not the nearest in distance, whether 
Smith. 48 Iowa, 359; State v. McGegan, 27 erroneous or not, will not render the final 
Ohio St., 284. judgment in the case void upon collateral 

CHANGE TO MOST CONVENIENT attack: Gage v. Downey, 79 Cal, 140. 
COUNTY.—A statute providing that on 


§ 4859. Change to Newly Created County. 


Any party in a civil action pending in the superinr court in a county out of 
whose limits a new county, in whole or in part, has been created, may file with 
the clerk of such superior court an affidavit setting forth that he is a resident 
of such newly created county, and that the venue of such action is transitory, or 
that the venue of such action is local, and that it ought properly to be tried in 
such newly created county; and thereupon the clerk shall make out a tran- 
script of the proceedings already had in such action in such superior court, and 
certify it under the seal of the court, and transmit such transcript, together 
with the papers on file in his office connected with such action, to the clerk of 
the superior court of such newly created county, wherein it shall be proceeded 
with as in other cases. [Cf. L. 54, p. 377, § 2; L. 69, p. 14, § 54; L. ’77%, p. 
12, § 54; Cd. ’81, § 53; L. 91, p. 72, § 2; 2 H. C., § 165.] 


$ 4860. Transmission of Record on Change—Costs. 


When an order is made transferring an action or proceeding for trial, the 
clerk of the court must transmit the pleadings and papers therein to the court 
to which it is transferred. The costs and fees thereof, and of filing the papers 
anew, must be paid by the party at whose instance the order was made, except 
in the cases mentioned in subdivision one, section 4857, in which case the 
plaintiff shall pay costs of transfer. The court to which an action or proceed- 
ing is transferred has and exercises over the same the like jurisdiction as if it 
had been originally commenced therein. [L.’69, p. 14, §§ 55, 56; L. ’%, p. 7, 
§ 10; L.’%7%, p. 12, § 55; Cd. 81, § 54; 2 H. C., § 166; see Or. Cd., §§ 47, 48; 
see Cal. C. C. P., § 399. ] 


$ 4861. Change by Stipulation. 


Notwithstanding the provisions of section 4857, all the parties to the 
action by stipulation in writing or by consent in open court entered in the 
records may agree that the place of trial be changed to any county of the 
state, and thereupon the court must order the change agreed upon. [L. 77%, 
p. 13, § 56; Cd. 81, § 55; 2 H. C., § 167.] 


$ 4862. Effect of Neglect of Moving Party. 


If such papers be not transmitted to the clerk of the proper court within 
the time prescribed in the order allowing the change, and the delay be caused 
by the act or omission of the party procuring the change, the adverse party, on 
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motion to the court or judge thereof, may have the order vacated, and there- 
after no other change of the place of trial shall be allowed to such party. [Cf. 
L. 54, p. 135, § 21; L.’69, p. 15, § 57; L. 77, p. 13, $ 57; Cd. 81, $ 56; 2 H. 
C., § 168; Or. Cd., § 49.] 


§ 4863. When Change Deemed Complete. 


Upon the filing of the papers with the clerk of the court to which the 
cause is transferred, the change of venue shall be deemed complete, and there- 
after the action shall proceed as though it had been commenced in that court. 
[L. 754, p. 135, § 22; L. 769, p. 15, § 58; L. ’%7, p. 18, § 58; Cd. 781, § 57; 2 
H. C., § 169; see Or. Cd., § 50.] 


3 4864. Clerk Must Certify Entries With Transcript. 


The clerk of the court must also transmit with the original papers, where 
an order is made changing the place of trial, a certified transcript of all record 
entries up to and including the order for such change. [L.’%7, p. 18, $59; Cd. 
81, $ 58; 2 H. C., § 170.) 


CHAPTER VI. 


OF MANNER OF COMMENCING ACTIONS 


§ 4869. Service of Summons. 


Civil actions in the several superior courts of this state shall be com- 
menced by the service of a summons, as hereinafter provided, or by filing a 
complaint with the county clerk as clerk of the court: Provided, That 
unless service has been had on the defendant prior to the filing of the com- 
plaint, the plaintiff shall cause one or more of the defendants to be served 
personally, or commence service by publication within ninety days from the 
date of filing the complaint. [L. 793, p. 407, § 1; L. 795, p. 170, $ 1; Minn., 


Ch. 66, Tit. 5, § 52; see N. Y., § 416; 


See generally for legislation on this sub- 
ject: L. '54, pp. 135-138; L. ’57, pp. 8-10; L. 
‘oY, np. 8-11: 1. "BR, pr. 9-43: L. ’bY, pp. 5-19; 


L. ’71, pp. 16-21; L. ’73, pp. 16-21; L. '77, pp. 
13-17; Cd. ’S1, $$ 59-72; L. °88, pp -28; L. 
91, pp. 99-102; 2 H. C., §§ 171-183; Abb. R. P. 


S., pp. 141- 166. 

See infra § 5350 and notes, attachments. 

See infra § 5532 et seq., complaint and sum- 
mons in forcible entry and detainer. 

This chapter as enacted in the laws of °93 
does not violate the constitutional inhibition 
against more than one subject being em- 
braced in the bill: McMaster v. Thresher 
Co.. 10 W., 147. 

Under the laws of ’&88, p. 24, jurisdiction 
could be obtained of the person of defend- 
ant by service upon him of the summons 
prescribed in the act and without the service 
of the complaint in the action, its filing with 
the clerk heing sufficient: Baldwin v. Baer, 
10 W., 414, following Spokane Falls v. Curry, 
2 W., 54L 


§ 4870. Summons, How Issued. 


see Wis., § 2629. ] 


Summons filed in “superior court of Pierce 
County,” requiring defendant to appear in 
“superior court of the state of Washington 
for the county of Pierce, holding terms at 
Tacoma,” is not a prejudicial variance: 
Ralph v. Lomer, 3 W., 


Summons is the only process by which 
civil actions in courts of record can be com- 
menced: Jarvis v. Barrett, 14 Wis., 591; 
Conger v. Galena, etc., Ry. Co., 17 Wis., 477. 


Reception by non-resident of summons 
considered served for purpose of commence- 
mene of suit: Diedrich v. Stronach, 9 Wis., 

Tt is in the nature of a notice from plain- 
tiff to defendant: Rahn v. Gurnison, 12 Wis., 
528; Mezchen v. More, 54 Wis., 214. 


Legislature may authorize notice of com- 
mencement of suit by attorney or plaintiff 
instead of through a writ: Gilmer v. Bird, 
15 Fla., 410 


The summons must be subscribed by the plaintiff or his attorney, and 


directed to the defendant requiring him to answer the complaint, and serve a 
copy of his answer on the person whose name is subscribed to the summons, 
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at a place within the state therein specified in which there is a postoffice, 
within twenty days after the service of the summons, exclusive of the day of 
service. [L. 793, p. 407, § 2; Minn., Ch. 66, Tit. 5, § 53. | 


See references to last section. the subject, and fixes the time for answer in 
The act of '93, embraced in this chapter, response to summons as twenty days in all 
repeals and supercedes all former laws on cases: McMaster v. Thresher Co., 10 W., 147 


§ 4871. 
The summons shall also contain,x— 

1. The title of the cause, specifying the name of the court in which the 
action is brought, the name of the county designated by the plaintiff as the 
place of trial, and the names of the parties to the action, plaintiff and de- 
fendant; 

2. A direction to the defendants summoning them to appear within twenty 
days after service of the summons, exclusive of the day of service, and defend 
the action; 

3. A notice that, in case of failure so to do, judgment will be rendered 
against them, according to the demand of the complaint. It shall be sub- 
scribed by the plaintiff, or his attorney, with the addition of his postoffice 
address, at which the papers in the action may be served on him by mail. 
There may, at the option of the plaintiff, be added at the foot, when the com- 
plaint is not served with the summons, and the only relief sought is the recov- 
ery of the money, whether upon tort or contract, a brief notice specifying the 
sum to be demanded by the complaint. [L. 93, p. 407, § 3; see Minn., Ch. 
66, Tit. 5, § 54; Wis., § 2630; see N. Y., § 417.] 


Contents of Summons. 


See references to § 4869 supra. 

Time for answering begins to run upon due 
service of summons and complaint: Sayles 
v. Davis, 22 Wis., i 

A summons without a signature is insuf- 
ficient: Hays v. Lewis, 21 Wis., 

That another person subscribed plaintiff's 
name to the summons in his presence does 
not invalidate it: Hotchkiss v. Cutting, 14 
Minn., 6537. ah 


It is sufficient if name of plaintiff or his 
attorney be printed in ee: Mezchen 
v. More, 54 Wis., 214; 11, N. 534; Her- 
rick v. Morrill, 37 Minn., 306; Hi 'N. W., 849. 

When complaint does not follow sum- 
mons the former, not the latter must be held 
irregular and the irregularity is not waived 
by general appearance: 
Bonesteel, 22 Wis., 2l; 
Freeman, 13 Wis., 339. 


Fon du Lac v. 
Waterhouse vV. 


§ 4872. Form of Summons. 


Such summons shall be substantially in the following form:— 
COURT, COUNTY. 


A B, Plaintiff, 
vs. 
C D, Defendant. 

The state of Washington, , to the said , defendant: You are 
hereby summoned to appear within twenty days after service of this summons, 
exclusive of the day of service, and defend the above entitled action in the 
court aforesaid; and in case of your failure so to do, judgment will be ren- 
dered against you, according to the demand of the complaint, which will be 
filed with the clerk of said court, or a copy of whith is herewith served upon 
you. E F, Plaintiffs Attorney. 

P. O. Address, County, Wash. 
418; Wis., $ 2631.] 


[L. 93, p. 407, $ 4; see N. Y., § 
See references to § 4869 supra. 
§ 4873. Summons to be Accompanied by Copy of Complaint, When. 
A copy of the complaint must be served upon the defendant with the 
summons unless the complaint itself be filed in the office of the clerk of the 


1299 


3? 4874, 4875.) OF PROCEDURE IN COURTS OF RECORD. [True XXVII. 


superior court of the county in which the action is commenced within five, 
days after service of such summons, in which case the service of the copy may 
be omitted; but the summons in such case must notify the defendant that 
the complaint will be filed with the clerk of said court; and if the defendant 
appear within ten days after the service of the summons, the plaintiff must 
serve a copy of the complaint on the defendant or his attorney within ten 
days after the notice of such appearance, and the defendant shall have at least 
ten days thereafter to answer the same; and no judgment shall be entered 
against him for want of an answer in such case till the expiration of the 
time. [L. 93, p. 408, $ 5; Minn., Ch. 66, Tit. 5, § 55; see N. Y., § 419; see 
Wis., § 2633. ] 

See references to § 4869 supra. See supra § 4709 et seq., legal holidays. 


$4874. Who Shall Serve Summons—Exception, 


In all cases, except when service is made by publication, as hereinafter 
provided, the summons shall be served by the sheriff of the county wherein 
the service is made or by his deputy, or by any person over twenty-one years of 
age, who is competent to be a witness in the action, other than the plaintiff. 
[L. 793, p. 408, § 6; see Minn., Ch. 66, Tit. 5, § 56; see N. Y., § 425; see 
Wis., § 2635. ] 


See references to § 4869, supra. aside: Townsend v. Smith, 47 Wis., 628. 
Jurisdiction obtained by fraud will be set 


8 4875. Manner of Service of Summons. 


The summons shall be served by delivering a copy thereof, as follows:— 

1. If the action be against any county in this state, to the county auditor; 

2. If against any town or incorporated city in the state, to the mayor 
thereof; 

3. If against a school district, to the clerk thereof; 

4, If against a railroad corporation, to any stage freight, ticket or other 
agent thereof within this state; 

5. If against a corporation owning or operating sleeping cars, or hotel cars, 
to any person having charge of any of its cars or any agent found within the 
state; 

6. If against an insurance company, to any agent authorized by such com- 
pany to solicit insurance within this state; 

7. If against a company or corporation doing any express business, to any 
agent authorized by said company or corporation to receive and deliver express 
matters and collect pay therefor within this state; 

8. If the suit be against a company or corporation other than those desig- 
nated in the preceding subdivisions of this section, to the president or other 
head of the company or corporation, secretary, cashier or managing agent 
thereof; 

9. If the suit be against a foreign corporation or non-resident joint stock 
company or association doing business within this state, to any agent, cashier 
or secretary thereof; 

10. If against a minor under the age of fourteen years, to such minor 
personally, and also to his father, mother, guardian, or if there be none 
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yithin this state, then to any person having the care or control of such minor, 
or with whom he resides, or in whose service he is employed, if such there be; 

11. If against any person for whom a guardian has been appointed for any 
cause, then to such guardian; 

12. In all other cases, to the defendant personally, or by leaving a copy of 
the summons at the house of his usual abode with some person of suitable 
age and discretion then resident therein. Service made in the modes pro- 
vided in this section shall be taken and held to be personal service; 

13. Whenever any domestic or foreign corporation, which has been doing 
business in this state, has been placed in the hands of a receiver and the 
receiver is in possession of any of the property or assets of such corporation, 
service of all process upon such corporation may be made upon the receiver 
thereof. [L. 793, p. 408, § 7; L. 797, p. 284, § 1; see Minn., Ch. 66, Tit. 5, 
§§ 59, 60, 62; see N. Y., §§ 426, 431; see Wis., § 2636.] 


See references to § 4869 supra. 

See supra notes to § 4291. 

Under subdivision 8 of this section, service 
of summons upon the agent of a domestic 
corporation in charge of a branch store of 
kis principal is not sufficient: Osborne v. 
Columbia, etc., Corp., 9 W., 666; and the fact 
that defendant corporation had knowledge 
of the pendency of the suit will not dispense 
with the necessity for proper service: Id. 

Under 2 Hill's Code, § 173, in order to ob- 
tain jurisdiction of a school district, service 
of process must be had on the clerk of the 
district, service on an individual member of 
the board is not sufficient: Downs v. Board 
of Directors, 4 W., 309. 

Although a defendant may acknowledge 
service of process upon him in writing, the 
court will not take judicial notice of his sig- 
nature, and, in the absence of any appear- 
ance by him proof must be made of its genu- 
ineness: Id. 

GENERALLY.—Provision for service upon 
a minor must be strictly followed: Helms v. 


Wis., 499; Sayles v. Davis, 20 Wis., 302. 

The fact that defendant could not be per- 
sonally served because he could not be found 
must appear of record, otherwise the judg- 
ment rendered on any other than personal 
service will be void: Matteson v. Smith, 37 
Wis., 333; Knox v. Miller, 18 Wis., 397; 
Northrup v. Shephard, 23 Wis., 513. 

If defendant cannot be found at his usual 
place of abode service may be made by leav- 
ing a copy there, search elsewhere not re- 
quired: Lewis v. Hartel, 24 Wis., 504; but a 
copy left at defendant’s workshop, with an 
employee is not a compliance with the 
statute: Mayer v. Griffin, 7 Wis., 82; Mc- 
Conkey v. McCraney, 71 Wis., 576. 

Service of summons directed to two de 
fendants, by leaving certified copy with fam- 
ily of one of them, without designating 
which in the return, is void as to both: 
Rape v. Heaton, 9 Wis., 328 

Refusal to permit service to be made will 
not avoid service when: Borden v. Borden, 
63 Wis., 374 


Chadbourne, 45 Wis., 60 Service made upon board of street commis- 


Statutes permitting constructive service sioners, in absence of mayor, held, insuf- 
are strictly construed: Mecklen Blake, 19 ficient: Watertown v. Robinson, 59 Wis., 
Wis., 397; Weatherbee v. W. rbee, 20 513. 


g 1876. Service of Summons on Corporation. 


Whenever any corporation, created by the laws of this state, or late 
territory of Washington, does not have an officer in this state upon whom legal 
service of process can be made, an action or proceeding against such corpora- 
tion may be commenced in any county where the cause of action may arise, or 
said corporation may have property, and service may be made upon such 
corporation by depositing a copy of the summons, writ, or other process, in the 
office of the secretary of state, which shall be taken, deemed and treated as 
personal service on such corporation: Provided, A copy of said summons, 
writ, or other process, shall be deposited in the postoftice, postage paid, directed 
to the secretary or other proper officer of such corporation, at the place where 
the main business of such corporation is transacted, when such place of busi- 
ness is known to the plaintiff, and be published at least once a weck for six 
weeks in some newspaper printed and published at the seat of government 
of this state, before such service shall be deemed perfect. [L. 793, p. 409, § 8; 
Minn., Ch. 66, Tit. 5, § 63; see N. Y., § 431; see Wis., $$ 2636, 2637. ] 


See references to § 4869 supra. 
See supra § 4854, venue of actions against corporations. 
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§ 4877. Service of Summons by Publication. 


When the defendant cannot be found within the state, (of which the 
return of the sheriff of the county in which the action is brought, that the 
defendant can not be found in the county, is prima facie evidence), and upon 
the filing of an affidavit of the plaintiff, his agent or attorney, with the clerk of 
the court, stating that he believes that the defendant is not a resident of the 
state, or can not be found therein, and that he has deposited a copy of the 
summons and complaint in the postoffice, directed to the defendant at his 
place of residence, unless it is stated in the affidavit that such residence is 
not known to the affiant, and stating the existence of one of the cases herein- 
after specified, the service may be made by publication of the summons, by 
the plaintiff or his attorney in either of the following cases:— 

1. When the defendant is a foreign corporation, and has property within 
the „tate; 

2. When the defendant, being a resident of this state, has departed there- 
from with intent to defraud his creditors, or to avoid the service of a sum- 
mons, or keeps himself concealed therein with like intent; 

3. When the defendant is not a resident of the state, but has property 
therein and the court has jurisdiction of the subject of the action; 

4. When the action is for divorce in the cases prescribed by law; 

5. When the subject of the action is real or personal property in this state, 
and the defendant has or claims a lien or interest, actual or contingent, 
therein, or the relief demanded consists wholly, or partly, in excluding the 
defendant from any interest or hen therein; 

6. When the action is to foreclose, satisfy, or redeem from a mortgage, or to 
enforce a lien of any kind on real estate in the county where the action is 
brought, or satisfy or redeem from the same; 

7. When the action is against any corporation, whether private or munici- 
pal, organized under the laws of this state and proper officers on whom to 
wake service do not exist or can not be found. [L. 93, p. £10, $ 9; Minn., Ch. 
66, Tit. 5, § 64; see N. Y., § 438; see Wis., § 2639. ] 


See references to § 4869 supra. 

See supra § 4291 and notes. 

Under the law of '77, p. 15, § 6, an affidavit 
stating that defendant resides out of the 
territory is sufficient to authorize service by 
publication: De Corvet v. Dolan, 7 W., 365. 

GENERALLY.—This section makes the 
filing of the aftidavit of non-residence a con- 
dition precedent to an authorized publica- 
tion. A publication of a summons, unless so 
authorized, is ineffectual to confer jurisdic- 
tion, and judgment entered thereon is void, 
even though such an affidavit be filed after 
publication, and on the day of entry of judg- 
ment: Barber v. Morris, 37 Minn., 194; 33 
N. W., 559. 

The attidavit need not be sworn to on day 
on which action is commenced, but may be 
sworn to within such reasonably brief period 
before publication that no presumption can 
fairly arise that the state of facts has 
changed in the meantime: Crombie v. 


Little, 47 Minn., 681; 50 N. W., 823. 

In service by publication, under this sec- 
tion, a mistake in printing name of defend- 
ant, “‘Berlah M. P.” instead of ‘‘Beulah M. 
P.,’’ the two names are not so misleading as 
to affect validity of service: Lane v. Innes, 
43 Minn., 137; 45 N. W., 4. 

Where the affidavit fails to set forth the 
Statutory grounds jurisdiction is not ob- 
tained: Manning v. heady, 64 Wis., eu; 
25 ÅN. W.L 

Rules and requisites of affidavits for pub- 
lication of summons stated in Mackubin & 
Edgerton v. Smith, 5 Minn., 296, applied and 
A In Harrington v. Loomis, 10 Mitn., 


An affidavit against a non-resident under 
subd. 3, must state positively, and not on in- 
formation and belief, that the defendant has 
property within the state: Feikert v. Wil- 
son, 38 Minn., 341; 37 N. W., 555. 


$4878. Manner of Publication and Form of Summons. 


The publication shall be made in a newspaper printed and published in 
the county where the action is brought (and if there be no newspaper in the 
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county, then in a newspaper printed and published in an adjoining county, 
and if there is no such newspaper in an adjoining county, then in a newspaper 
printed and published at the capital of the state) once a week for six consccu- 
tive weeks: Provided, That publication of summons shall not be had untif 
after the filing of the complaint, and the service of the summons shall be 
deemed complete at the expiration of the time prescribed for publication as 
aforesaid. The summons must be subscribed by the plaintiff or his attorney 
or attorneys. The summons shall contain the date of the first publication, 
and shall require the defendant or defendants upon whom service by publica- 
tion is desired, to appear and answer the complaint within sixty days from the 
date of the first publication of such summons; and said summons for publica- 
tion shall also contain a brief statement of the object of the action. Said 
summons for publication shall be substantially as follows:— 


In the superior court of the state of Washington for the county of 
—, Plaintiff, 

V8. | No. 
—, Defendant. 7 

The state of Washington to the said (naming the defendant or defendants to 
be served by publication): . 

You are hereby summoned to appear within sixty days after the date of the 
first publication of this summons, to wit, within sixty days after the 
day of ra! , and defend the above entitled action in the above entitled 
court, and answer the complaint of the plaintiff, and serve a copy of vour 
answer upon the undersigned attorneys for plaintiff—, at his (or their) office 
below stated; and in case of your failure so to do, judgment will be rendered 
against you according to the demand of the complaint, which has been filed 
with the clerk of said court. (Insert here a brief statement of the object of 
the action.) 


Plaintiff’s Attorneys. 
P. O. address 
County 
Washington. 
[L. 93, p. 411, $ 10; 1.95, p. 171, $2; Minn., Ch. 66, Tit. 5, § 65; see Wis., 
S 2640.] 


See references to § 4859 supra. see Frisk v. Reigelman, 75 Wis., 499. 
See infra § 4884, publication in case of Affidavit of service by publication held suf- 
eminent domain. ficient in: Lane v. Innes, 43 Minn., 137; 45 


See infra § 4885, selection of newspaper, . 4. 
te. A newspaper within the meaning of the 
See infra § 4897, weekly publication. law, is a publication issued at regular inter- 
Proof of publication for six ‘‘successive vals, adapted to the general reader, contain- 
weeks” does not show publication “once In ing the current news; and not one devoted 
each week” for the period named: Godfrey to special interests: Beecher v. Stephens, 
v. Valentine, 36 Minn., 336; 40 N. W., 163; 25 Minn., 146. 


£4879. Personal Service Out of State. 


Personal service on the defendant out of the state shall be equivalent to 
service by publication, and the summons upon the defendant out of the state 
shall contain the same as personal summons within the state, except it shall 
require the defendant to appear and answer within sixty days after such per- 
sonal service out of the state. [L. 793, p. 411, § 11; L. 795, p. 172, $ 3.] 

See references to § 4869 supra. state: Stuntz v. Tanner, 61 Wis., 248; Pier 


Effect of delivery of summons and com- v. Amory. 40 Wis., 571; Manning v. Heady, 
plaint to defendant personally without the 64 Wis., 630; Keeler v. Keeler, 24 Wis., 522. 
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$4880. If No Personal Service, Who May Appear—Opening Default. 


If the summons is not served personally on the defendant in the cases 
provided in the last two sections, he or his representatives, on application and 
sufficient cause shown, at any time before judgment, shall be allowed to 
defend the action and, except in an action for divorce, the defendant or his 
representative may in like manner be allowed to defend after judgment, and 
within one year after the rendition of such judgment, on such terms as may 
be just; and if the defense is successful, and the judgment, or any part thereof, 
has been collected or otherwise enforced, such restitution may thereupon be 
compelled as the court directs. [L. ’93, p. 411, § 12; Minn., Ch. 66, Tit. 5, 


§ 66.] 


See references to § 4869 supra. 

This section by inadvertence says “last 
two sections,” when it should refer to the 
last three sections. 

See infra § 4953, rellef from judgments. 

See infra § 5090, judgment r default. 

See infra § 5153, vacating judgments. 

The year within which to move begins with 
ee a judgment: Washburn v. Sharp, 15 

nn., 


Granting leave to answer, and terms im- 
posed, are in the discretion of the court: Id. 
Neglect to examine return, although a good 
defense may exist, is inexcusable: Myrick 
v. Edmundson, 2 Minn., 259. 


As to application of non-resident to open 
default, see Frankoviz v. Smith, 35 Minn., 
278; 28 'N. W., 508. 


$ 4881. Service on Joint Defendants. 


. When the action is against two or more defendants and the summons is 
served on one or more but not on all of them, the plaintiff may proceed as 
follows:— 

1. If the action is against the defendants jointly indebted upon a contract, 
he may proceed against the defendants served unless the court otherwise 
directs; and if he recovers judgment it may be entered against all the defend- 
ants thus jointly indebted so far only as it may be enforced against the joint 
property of all and the separate property of the defendants served; 

2. If the action is against defendants severally liable, he may proceed 
against the defendants served in the same manner as if they were the only 
defendants; 

3. Though all the defendants may have been served with the summons, 
judgment may be taken against any of them severally, when the plaintiff 
would be entitled to judgment against such defendants if the action had been 
against them alone. [L. 93, p. 411, § 13; Minn., Ch. 66, Tit. 5, § 67; Wis., 
§ 2884; see N. Y. C. C. P., § 1932.] 


See references to § 4869 supra. 

Compare § 167, 2 Hill's Code, which is 
omitted as repealed by this section, 

See supra § 4836 and notes, actions against 
persons severally liable. 

See infra § 5082, judgments 
against several defendants. 

See infra § 500, judgment by default. 

See infra § 5120, summons after judgment 
entered against one joint debtor. 

The subsequent appearance of another de- 
fendant after Issues joined and the case set 
for trial as to some of the defendants upon 
whom prior service had been had, will not 
entitle the latter under this section, to have 
the case delayed for the making up of issues 
as to the defendant subsequently ee: 
National Bank v. Galland, 14 W., 


in actions 


Judgement by default against three of feur 
defendants jointly indebted on contract, the 
three alone being served, in an action 
against them all, is not vold, but only ir- 
regular: Dillon v. Porter, 36 Minn., 341; 


In an action founded on a joint demand 
arising on contract, the only judgment that 
can be rendered is a joint one in favor of or 
against them all, whether all are served or 
not With summons: Johnson v. Lough, 2 
Minn., 203. 

Judgment should be against all, and not 
merely against the one served: Feacon vV 
Bicknall, 17 Wis., 540; Fowler v. Bailey, 14 
Wis., 126; see Beekman v. Sylvester, 66 N. 
W., 1093 (Mich). 

For form of judgment see Blackburn v 
Sweet, 38 Wis., 578. 
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§ 4882. Proof of Service. 


Proof of service shall be as follows:— 

1. If served by the sheriff or his deputy, the return of such sheriff or his 
deputy indorsed upon or attached to the summons; 

2. If by any other person, his affidavit thereof indorsed upon or attached 
to the summons; or 

3. In case of publication, the affidavit of the printer, publisher, foreman, 
principal clerk or business manager of the newspaper showing the same, to- 
gether with a printed copy of the summons as published; or 

4. The written admission of the defendant; 

5. In case of personal service out of the state, the affidavit of the person 
making the service, sworn to before a notary public, with a seal attached, or a 
clerk of a court of record. In case of service otherwise than by publication, 
the return, admission or affidavit must state the time, place and manner of 
service. [L. 793, p. 412, § 14; see Minn., Ch. 66, Tit. 5, § 68; see N. Y.. § 
434; see Wis., § 2642. ] 

See references to § 4869 supra. 
See notes to § 5080 infra. 


Under the law of ‘71, civil practice act, $ 
66, the sheriff was authorized, in ejectment, 


made on the day the jurat bears date: Reed 
v. Catlin, 49 Wis., 686; 

If service of summons is aduiutted in 
writing indorsed on it. the stenutirrs cf de- 


to serve the subpoena on the defendant to 
answer the complaint, and his certificate as 
to the facts of such service was sufficient 
proof: Parker v. Dacres, 1 W., 

An affidavit of service which fails to state 
the place of service as required by this sec- 
tion is fatally defective: Weis v. Schoerner, 
53 Wis., 72; N. W., 794. 

Tf the aftidavit of personal service fails to 
state, in the body thereof, date of service 
the legal presumption is that service was 


fendant must be proved, or the proof of ser- 
nice is defective: Masterson v. LeClaire, 4 
nn., 

It is not within the power of an attorney 
to admit service for his client until after 
suit is instituted: Id. 

If admission of service be insufficient it 
may be amended: Kipp v. Fullerton, 4 
Minn., 473. 

Jurisdiction cannot be supplied by amend- 
ment: Hall v. Graham, 49 Wis., 653 


§ 4883. Jurisdiction Acquired, When. 


From the time of the commencement of the action by service of sum- 
mons, or by the filing of a complaint, or as otherwise provided, the court is 
deemed to have acquired jurisdiction and to have control of all subsequent 
proceedings. A voluntary appearance of a defendant is equivalent to a 
personal service of the summons upon him. [L. 793, p. 412, § 15; L. 795, p. 

72, § 4; Minn., Ch. 66, Tit. 5, § 69; see Wis., § 2643. | 


See references to § 4869 supra. 

Objections to summons are waived by gen- 
eral appearance: Johnson v. Knoblach, 14 
Minn., 16 

By demurring to complaint for want of 
jurisdiction over person, defendant appears, 


and becomes subject to jurisdiction of the 
court: Reynolds v. Cross & M., etc., Co., 10 
Minn., 178; see also Curtis v. Jackson, 2 
Minn., : 

As to special appearance, see Covert v. 
Clark, 23 Minn., 639 


$ 4584. Publication of Notice in Exercise of Eminent Domain. 


If a party having or claiming a share or interest in or lien upon any prop- 
erty sought to be appropriated for public use be unknown, and such fact be 
made to appear by affidavit filed in the office of the clerk of the court, the 
notice required by law in such cases may be served by publication as in the 
case of non-resident owners, and such notice shall be directed by name to 
every owner of a share or interest in or lien upon the property sought to be 
so appropriated, and generally to all persons unknown having or claiming an 
interest or estate in the property or any portion thereof, and all such unknown 
parties shall in all papers and proceedings be designated as “unknown owners,” 
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and shall be bound by the provisions and be entitled to the benefits of the 
judgment the same as if they had been known and duly named. [L. 95, p. 
352, $ 1.] 


See supra § 4878, manner of publication. See infra § 5616 et seq., eminent domain. 


$ 4585. Selection of Newspaper—Evidence of Payment. 


In any suit or proceeding, in any court of this state, requiring a legal 
publication, said publication shall be made in any newspaper, of general cir- 
culation in the county, designated by the party or his attorney, at whose 
instance the said publication is made. A tender of a receipt from the pub- 
Jisher of the said newspaper, as full payment for said publication shall be 
accepted by the sheriff, or court, as payment in lieu of the cash payment of 
fees for same. [L. 93, p. 62, § 1.] 


See supra § 4878, manner of publication. See infra § 4897, weekly publication. 


$ 4586. Appearance, What Constitutes. 


A defendant appears in an action when he answers, demurs, makes any 
application for an order therein, or gives the plaintiff written notice of his 
appearance. After appearance a defendant is entitled to notice of all subse- 
quent proceedings; but when a defendant has not appeared, service of notice 
or papers in the ordinary proceedings in an action need not be made upon 
him. Every such appearance made in an action shall be deemed a general 
appearance, unless the defendant in making the same states that the same is 
a special appearance. [Cf. 2 H. C., § 181; L. ’93, p. 412, § 16; Minn., Ch. 


66, Tit. 5, $ 72.] 


See references to § 4869 supra. 

Under this section a defendant must be 
held to have appeared when he has entered 
into a written stipulation agreeing to the 
transfer of a cause to another county for 
trial: Jones v. Wolverton, 15 W., 590; Cor- 
nell Univ. v. Denny Hotel Co., 15. W., 433. 

One who joins in signing a stipulation with 
the other parties in the action in effect au- 
thenticates the signature of the others, and 
is not in a position to dispute them and in- 
sist on the courts requiring proof of any of 
the signatures: Jones v. Wolverton, supra. 

Acceptance of service of summons and 
complaint by an attorney for defendant and 


Notice of motion to publish depositions is 
not necessary, as § 822 of 2 Hill’s Code, re- 
quiring notice of motions to tha adverse 
party is not applicapable to motions which 
iw be contested: Mendenhall v. Kratz, 

Where a notice of appeal under the act of 
’83, not given in open court, was entertained 
by the judge without the preliminary notice 
required by § 822, 2 Hill’s Code, the appeal 
TO be dismissed: Parker v. Dacres, 3 

GENERALLY.—A written admission of 
service indorsed on a summons is not an 
appearance in the action entitling defendant 


the indorsement thereon of appearance con- 
stitutes an appearance within the meaning 
of § 181, 2 Hill’s Code: Cornell Univ. v. 
Denny Hotel Co., supra. 


to notice of subsequent proceedings: Hast- 
ings v. Rogers, 12 Minn., 529; see also as to 
stipulations, Grant v. Schmidt, 22 Minn., 1. 


§ 4886a. Notice—Service by Mail, etc. 


When a party to an action has appeared in the same, he shall be entitled to 
at least three days’ notice of any trial, hearing, motion, application, sale or 
proceeding therein; which notice shall be in writing specifving the time and 
place where the same will be had or made, and which shall be served en him or 
his attorney, but if neither such party nor his attorney reside in the county in 
which the action or proceeding is pending or where such application or motion 
is made, then service by mail may be had on such party or his attorney by 
mailing to either of them a copy of such notice, properly addressed with 
postage thereon fully prepaid, at least ten days before the time appointed for 
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such hearing, application or sale. [Cd. 781, § 2140; 2? H. C., § 822; L. 97%, p. 
rare S ew 


§ 4887. Actions Affecting Title to Real Estate—Lis Pendens. 


In an action affecting the title to real property the plaintiff, at the time 
of filing the complaint, or at any time afterwards, or whenever a writ of 
attachment of property shall be issued, or at any time afterwards, the plaintiff 
or a defendant, when he sets up an affirmative cause of action in his answer, 
and demands substantive relief at the time of filing his answer, or at any time 
afterwards, if the same be intended to affect real property, may file with the 
auditor of each county in which the property is situated a notice of the 
pendency of the action, containing the names of the parties, the object 
vf the action, and a description of the real property in that county 
affected thereby. From the time of the filing only shall the pendency of 
the action be constructive notice to a purchaser or encumbrancer of the prop- 
erty affected thereby, and every person whose conveyance or encumbrance is 
subsequently executed or subsequently recorded shall be deemed a subsequent 
purchaser or encumbrancer, and shall be bound by all proceedings taken 
after the filing of such notice to the same extent as if he were a party to the 
action. For the purpose of this section an action shall be deemed to be 
pending from the time of filing such notice: Provided, however, That such 
notice shall be of no avail unless it shall be followed by the first publication 
of the summons, or by the personal service thereof on a defendant within sixty 
days after such filing. And the court in which the said action was com- 
menced may, in its discretion, at any time after the action shall be settled, 
discontinued or abated, on applitation of any person aggrieved and on good 
cause shown and on such notice as shall be directed or approved by the court, 
order the notice authorized in this section to be canceled of record, in whole 
or in part, by the county auditor of any county in whose office the same may 
have been filed or recorded, and such cancellation shall be made by an in- 
dorsement to that effect on the margin of the record. [L. ’93, p. 412, § 17; 
Dak., p. 412, § 17.] 


See references to $ 4869 supra. 


§ 4888. Notice, Upon Whom Served. 


Notices shall be in writing; and notices and other papers may be served 
on the party or attorney in the manner prescribed in the next three sections 
where not otherwise provided by statute. [L. 793, p. 413, § 18; Minn., Ch. 
66, Tit. 5, § 73.] 


Section 797 of 2 Hill’s Code omitted as sup See infra $ 4893, limitations on this section. 
erceded by this and the following sections. 


§ 4889. Manner of Making Service of Notice. 
The services may be personal or by delivery to the party or attorney on 
whom service is required to be made, or it may be as follows:— 
1. If upon an attorney, it may be made during his absence from his office 
by leaving the papers with his clerk therein, or with a person having charge 
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thereof; or, when there is no person in the office, by leaving it between the 
hours of six in the morning and nine in the evening in a conspicuous place in 
the office; or, if it is not open to admit of such service, then by leaving it at 
the attorney’s residence with some person of suitable age and discretion; 

2. If upon a party, it may be made by leaving the papers at his residence 
between the hours of six in the morning and nine in the evening, with some 
person of suitable age and discretion. [L. 793, p. 413, § 19; Minn., Ch. 66, 
Tit. 5, § 74.] 

See infra § 4893, limitations on this section. defective in form, is a walver of the defect: 


See infra § 5998, service of subpoena. Smith v. Mulliken, 2 Minn., 319 
Retaining a paper not served in time, or 


§ 4890. Service by Mail, When May be Made. 


Service by mail may be made when the person making the service and the 
person on whom it is to be made reside in different places between which there 
is a regular communication by mail. [L. 793, p. 414, § 20; Minn.; Ch. 66, 
Tit. 5, § 75.] 


See infra § 4893, limitations on this section. 


§ 4691. Service by Mail, Manner of. 


In case of service by mail, the papers shall be deposited in the postoffice, 
addressed to the person on whom it is served, at his place of residence, and 
the postage paid; and in such case the time of service shall be double that 
required in case of personal service. [L. 93, p. 414, § 21; Minn., Ch. 66, Tit. 
5, § 76.] 


See infra § 4893, limitations on this section. time: Therson v. St. Paul, etc., Ins. Co., 33 

See infra note to § 4896. Minn., 434; 21 N. W., 471. 

This and the last section, do not apply to The paper must be mailed at the place of 
notices served on the clerk of the court; so residence of the attorney or party serving 
that such a service is not good, unless the it: VanAernam v. Winslow, 37 Minn., 614; 
notice actually reach him within the proper 35 N. W., 381 


§ 4892. Service When No Attorney Appears. 


Where a plaintiff or defendant who has appeared resides out of the state 
and has no attorney in the action, the service may be made by mail if his 
residence is known; if not known, on the clerk for him. But where a party, 
whether resident or non-resident, has an attorney in the action, the service 
of papers shall be upon the attorney instead of the party. But if the attorney 
shall have removed from the state, such service may be made upon him per- 
sonally either within or without the state, or by mail to him at his place of 
residence, if known, and if not known, then by mail upon the party, if his 
residence is known, whether within or without the state. And if the resi- 
dence of neither the party or attorney are known, the service may be made 
upon the clerk for the attorney. [L. 793, p. 414, § 22; Minn., Ch. 66, Tit. 
5, § 77. 


See next section, limitation on this section. 


$ 4893. Not Applicable to Service of Summons, etc. 
The provisions of the four preceding sections do not apply to the service 
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of a summons or other process, or of any paper to bring a party into contempt. 
[L. °93, p. 414, $ 23; Minn., Ch. 66, Tit. 5, $ 78.] 


See infra $$ 5798-5811, contempts and punishment thereof. 


$ 4894. Effect of Imperfect Paper—Amendments. 


A notice or other paper is valid and effectual though the title of the 
action in which it is made is omitted, or it is defective either in respect to the 
court or parties, if it intellgently refers to such action or proceedings; and in 
furtherance of justice upon proper terms, any other defect or error in any 
notice or other paper or proceeding may be amended by the court, and any 
mischance, omission or defect relieved within one year thereafter; and the 
court may enlarge or extend the time, for good cause shown, within which by 
statute any act is to be done, proceeding had or taken, notice of paper filed or 
served, or may, on such terms as are just, permit the same to be done or 
supplied after the time therefor has expired, except that the time for bringing 
a writ of error or appeal shall in no case be enlarged, or a party permitted 
to bring such writ of error or appeal after the time therefor has expired. 
[L. 93, p. 414, $ 24; Minn., Ch. 66, Tit. 5, § 79.] 


See infra § 4953, amendments to pleadings. 
See infra § 4957, what defects may be dis- 
regarded. 


courts, and bringing the same to trial.” 
oe Bank v. Seattle Pickle, etc., WKS., 
15 W., 126. 


This section does not relate to nor govern 
proceedings subsequent to entry of judg- 
ment, as the title of the act indicates that 
it is merely “an act to provide for manner of 
commencing civil actions in the superior 


Under this section a court may extend 
time in which to file motion for new trial 
after time fixed by statute has expired: 
Bailey v. Drake, 12 W., 99. 


§ 4895. Assessment of Damages. 

A defendant who has appeared may, without answering, demand in writ- 
ing an assessment of damages, of the amount which the plaintiff is entitled 
to recover, and thereupon such assessment shall be had or any such amount 
ascertained in such manner as the court on application may direct, and judg- 
ment entered by the clerk for the amount so assessed or ascertained. [L. 793, 


p. #15, $ 25; Minn., Ch. 66, Tit. 5, § 81.] 


§ 4896. Computation of Time. 


The time within which an act is to be done shall be computed by ex- 


eluding the first day and including the last. 
it shall be excluded. [L. 793, p. +15, X 


See supra § 4790, computation of time. 

See supra § 4790 and notes, computation of 
time generally. 

See supra $s 4886, 48s6a, defendant entitled 
to notice, when. 

If the day for filing a statement of facts 
and serving a notice thereof expired on Sun- 
day, that day is excluded by statute, and 
such action had on the following day is suf- 
ficient: Bank of Shelton v. Willey. 7 W. 
535. 527; see Spokane v. Brown, 3 W., 84. 86. 

Notice to counsel on day following the ex- 
piration of time limit for an act to be done 
as required by statute, is sufficient, when 
parties reside in different cities and the 
notice is deposited in the mail in sufficient 
time to have reached the party to be served 
within the time nreseribed by statute: 
Bank of Shelton v. Willey, supra. See supra 
§§ 4590-4591. 


Bal. Wash. Code IT—6 


If the last day falls on a Sunday 
26; Minn., Ch. 66, Tit. 5, § 82.] 


Under subdivision 1 of § 516 2 Hill’s Code, 
requiring the redemptioner to give two days 
notice to the purchaser of his intention to 
apply to sheriff to redeem, notice given on 
the fourth of the month of intention to ap- 
ply on the sixth. is sutticient: Scott v. Pat- 
terson, 1 W., 487, 490. 

Notice given on May 20th for settlement of 
a statement of facts on May 3Ist, is a full 
ten days notice, and the fact that a legal 
holiday intervened will not extend the time: 
Thompson v. Huron Lumber Co.. 5 W., 527. 

In computing ten years’ time during 
which an execution may be issued on a 
judgment, the day of the entry of judgment 
must be excluded: Davidson v. Gaston, 16 
Minn., 20; see Coe v. Caledonia. ete., Ry. 
Co., 27 Minn., 197, 202, 16 N. W., 621; Atkin- 
son v. Dulfy, 16 Minn., $. 
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§ 4897. Weekly Publication, How Made. 


The publication of legal notices required by law, or by an order of a judge 
or court, to be published in a newspeper once in each week for a specified 
number of weeks, shal! be made on the day of each week in which such news- 
paper is published. [L. 793, p. 415, § 27; Minn., Ch. 66, Tit. 5, § 83.] 


See supra § 4878, publication and form of 
summons. 
See supra § 4885, selection of newspaper, 


_ ete. 


Where notice was required to be published 


once in each week for six successive weeks, 
and there were seven pblications, first on 
Jan. 4th and last on Feb. 15th, for a sale 
Feb. 23, it was held good: Atkinson V. 
Duffy, 16 Minn., 45 


$ 4898. Service of Writ by Telegraph. 


Any writ or order in any civil suit or proceeding, and all the papers 
requiring service, may be transmitted by telegraph for service in any 
place, and the telegraphic copy of such writ or order or paper so 
transmitted may be served or executed by the officer or person to 
whom it is sent for that purpose, and returned by him, if any return be 
requisite, in the same manner, and with the same force and effect in all re- 
spects, as the original thereof might be, if delivered to him, and the officer or 
person serving or executing the same shall have the same authority, and be 
subject to the same liabilities, as if the said copy were the original. ‘The orig- 
inal, when a writ or order, shall also be filed in the court from which it was 
issued, and a certified copy thereof shall be preserved in the telegraph office 
from which it was sent; in sending it, either the original or certified copy 
may be used by the operator for that purpose. [L. 66, p. 69, § 17; Cd. ’81, 
§ 2358; 1 H. C., § 1558; see Abb. R. P. S., 595, 596; see Cal. C. C. P., § 
1017; see Or., § 4174. ] 


See supra § 4363, notice by telegraph, effect of. 


CHAPTER VII. 


OF PLEADINGS. 


§ 4903. Rules to Determine Sufficiency. 


All the forms of pleadings heretofore existing in civil actions inconsist- 
ent with the provisions of this code are abolished, and hereafter the forms of 
pleading and the rule by which the sufficiency of the pleadings is to be deter- 
mined shall be as herein prescribed. [Cf. L. 54, p. 138, § 36; L. 769, p. 17, 
§ 71; Cd. 781, § 73; 2 H. C., § 185; Or. Cd., § 63; see Cal. C. C. P., § 421.] 


See supra § 4793, form of action. 

See infra § 4942, joinder of causes. 

Fictions are abolished, and presumptions 
are not to bc pleaded as facts, but the facts 
themselves must be stated: Distler v. Dab- 
ney, 3 W., 200, 203. 

Under the provisions of this section, and § 
4906, requiring the complaint to contain a 
plain and concise statement of facts, a com- 
plaint for money had and received, will not 
support an action, for the recovery of money 
paid by plaintiff to defendant on a contract 
for the conveyance of land, the right of re- 
covery beling based on defendant's default in 
complying with its conditions: Distler v. 


Dabney, supra. 

The only distinction observed by the code 
of ’31 as to the form of civil actions, was 
that in equitable actions “The complaint 
shall be addressed to the judge,” ete.; 
otherwise the pleadings are the same: 
ial Iron Wks. Co. v. Jensen, 3 W., 5S4 
ons. 

The statute § 1940 Cd. '81, providing that 
Ilens on vessels shall be enforced in a civil 
action, means the civil action provided by 
the code, and such actions are properly 
Proven on the equity side of the court: Id. 
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§ 4904. What Pleadings There Shall Be. 
The only pleadings on the part of the plaintiff shall be,— 


1. The complaint; 
2. The demurrer; 
3. The reply. 


And on the part of the defendant, — 


1. The demurrer; 


2. The answer. [L. 754, p. 139, $ 37; 


L. 69, p. 20, $ 72; Cd. °81, § 745. 


2 H. C., § 186; see Or., § 64; Ind. R. S., § 337; Ie., § 3851.] 


§ 4905. First Pleading—Complaint. 


The first pleading on the part of the plaintiff shail be the complaint. 


[L. 54, p. 139, § 38; Cd. ’81, $ 75; 2H. C., 8 


P., § 425.] 


187; sce Or., § 65; Cal. C. C. 


& 4906. What Complaint Shall Contain. 


The complaint shall contain,— 


1. The title of cause, specifying the name of the court, the name of the 
county in which the action is brought and the name of the parties to the 


action, plaintiff and defendant; 


2. A plain and concise statement of facts, constituting the cause of action, 


without unnecessary repetition; 


3. A demand for the relief which plaintiff claims; if the recovery of money 
or damages be demanded, the amount thereof shall be stated. [Cf. L. 54, p. 


139, § 39; L. 737, p. 17, $ 76; Cd. 81, § 76; L. °91, p. 106, § 1; ? IL Cu 8 
188; Or., § 66; see Cal. C. C. P., § 426; see N. Y., § 481; see Ia., § 3852; Ind. 


R. S., $ 338.] 


See infra & 4920, pleading instruments in 
writing and accounts. 

See infra § 4931, rule of liberal construc- 
tion. 

See infra § 4933, pleading judgments of in- 
ferior courts. 

See infra § 4934, pleading conditions prec- 
„edent. 

See infra § 4935, pleading a private stat- 
ute. 

See infra § 4936, pleading corporate ex- 
istence of city. 

See infra § 4937, pleading ordinances. 

See infra § 4938, requisites in libel and 
slander. 

See infra § 4955, when pleading may be 
stricken. 

See infra § 4942, joinder of actions. 

See infra § 4944, definition of material alle- 
gations. 

See infra notes to § 5885, complaint in ac- 
tions to foreclose mortgages. 

See infra § 5418, notes, complaint in re- 
plevin. 

See Infra § 5500, complaint in actions to 
quiet title, and ejectment. 

SUBDIVISION ONE.—FORMAL REQUI- 
SITES.—The title of an action can only be 
considered as a description of the parties, 
and cannot be relied upon as an allegation 
of the fact to aid the pleading: Tolmie v. 
Dean, 1 W. T., 46, 50. 

Failure to allege the corporate character 
of defendant in a complaint is waived by 
defendant pleading a counter claim, as 
though it were in fact a corporation: Frost 
v. Ainslie L. Co., 3 W., 241; Sengfelder v. 


Mu. Life Ins. Co., 5 W., 121. 


A complaint agairst a private corpora- 
tion, upon a contract made with it, with- 
out any averment of its incorporation, or 
that defendant is a member of the com- 
pany, is bad on demurrer: Tolmie v. Dean, 
supra. 


A complaint cannot be amended so as to 
substitute entirely new parties plaintiff: 
Leibman v. McGraw 3 W., 520, 522. 


In an action to enforce a mechanic’s lien, 
which makes the assignee of the estate 
of the person to whom the materials were 
furnished a party, and without describing 
him as assignee, merely alleging that he 
has some interest in the premises, does 
not make such assignee a party except in 
his personal capacity: Quimby v. Slipper, 
T W., 475. 

Under our system of code pleading but 
few of the common law forms will be 
found demurrable, most are obnoxious to 
motions, and none are so concise as our 
system contemplates: Renton v. Peter St. 
Louis, 1 W. T., 215. 

Contrast between the rigid rules of the 
common law and code pleading pointed 
out: 


SUBDIVISION TWO.—REQUISITES IN 
PLEADING FACTS.—This subdivision re- 
quires a “plain and concise statement of 
facts,” and not their legal effect, or the 
legal conclusions inferred from them, with 
the view of informing the defendant of the 
exact nature of the claim against him, and 


1311 


2 4906.] 


the facts relied on to establlish it, so that 
he ean intelligently and directly answer 
the same: Distler v. Dabney, 3 W.. 200, 203; 
P. S. I. Co. v. Worthington, 2 W. T.. 472. 

The essential facts must be alleged in the 
pleading: Tolmie v. Dean, supra. 

Facts should be stated positively and in 
traversable form; this, however, does not 
necessarily prohibit the statement of a 
fact on “information and belief,” but suffi- 
cient facts having been stated as existing, 
and allegation that the pleader states them 
“on information and belief’ will be treated 
as surplusage: Warburton v. Ralph, 9 W., 
537. 

In construing pleaaings as against a de- 
murrer, the otħce of which is to raise a 
substanial issue of law, evidencing facts 
and even inferences from averments 
amounting to mere conclusions of law, will 
be considered in favor of the pleading: 
Chambers v. Hoover., 3 W. T., 107, 110; 
Isaacs v. Holland, 4 W., 5. 

Under the liberal rule as to construc- 
tion of pleadings required by our statutes, 
it is sufficient in an action founded on a 
written instrument, to attach the instru- 
ment to the complaint as an exhibit and 
mike sufficient reference thereto in the 
complaint to put the defendants on inquiry 
as to its contents: Hays v. Dennis, 11 W., 
ob), 

In the absence of a demurrer to the com- 
plaint, the pleading will be liberally con- 
strued upon attack after judgment: Monte- 
sano v. Blair, 12 W., 188; following Town 
of Elma v. Carney, 4 W. AS. And upon 
such attack for want of facts to state a 
cause of action, it must be most liberally 
construed and the judgment sustained, if 
by any reasonable intendment it can be: 
Mosher v. Bruhn, 15 W. 332; Johnson v. 
Peon 1 W., 564; Lyen v. Bond, 3 W. 

a AOT, 

Where a complaint sets forth two causes 
of action without separately stating them, 
it is not error to refuse to strike out por- 
tions of the complaint. when the two causes 
could be properly joined, but the proper 
remedy is a motion to require plaintiff to 
Separately state his several causes of 
action: Richardson v. Carbon Hill Coal 
Co.. 10 W.. 64S. 

Where one of two causes of action, which 
had been joined in one complaint, has been 
held insufficient on appeal, it is error, upon 
a retrial of the cause upon the same com- 
plaint, after reversal, to permit the intro- 
duction of evidence supporting the cause 
of action which has been ruled upon ad- 
versely by the appellate court. 

Although the refusal of the court to com- 
pel plaintiff on motion, to elect between 
two causes of action pleaded in his com- 
plaint may be error, it is not prejudicial 
if the election be made by plaintiff at the 
opening of the trial: Van Hook v. Burns, 
10 W.. 22, 

Where a complaint sets forth facts tend- 
ing to show a lability both in tort and on 
contract, such recital is not open to objec- 
tion on the ground of stating more than 
one cause of action, when such facts all 
relate to a single transaction and are re- 
lied upon as the basis of a single cause of 
action: Barto v. Nix. 15 W., S03. 

Although a complaint may he subject to 
attack by motion or demurrer on the 
ground that it does not allege faets sufli- 
cient to state a cause of action, vet, if the 
objection thereto is not raised until after 
answer, the complaint will be held sufti- 
cient, if the facts stated will justify a re- 
covery upon any theory upon which a right 
ean be founded; Blumenthal v. Pac. Meat 
Co.. 12 W., 331. 

Where money is owing to plaintiff from 
ae fendants, demand before suit for amount 
due is unnecessary; Chappell v. Woods, 9 
W., 134. 
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And in an action to reccver for work per- 
formed at the special instance and request 
of defendant, no allegation of demand is 
necessary, When there is no allegation 
showing that the action was based upon a 
mutual current account: Robertson v. 
Wooley, 12 W., 326. 

A complaint alleging facts, which, if true, 
would establish fraud as a conclusion of 
law. suficiently alleges fraud without a 
further specification thereof: Andrews v. 
King Co., 1 W., 46. 

If plaintiff has pleaded no excuse for 
tender he cannot urge the uselessness of 
complying with the obligation on his part: 
Underwood v. Tew. T W., 297, 

LAWS OF ANOTHER STATE must he 
pleaded and proven as any other fact, and 
the court will not take judicial notice of 
them: Daniel v. Pressler, 3 W.. 655, 639, 

Non-payment is an affirmative matter, 
which must be pleaded and proved: Dethel 
v. Robinson, 4 W.. 446: National Bk. v. 
Western Iron & Steel Co. 14 W., 162. 

An item of special damage, which, though 
recoverable, is not alleged in the complaint, 


cannot be included in the judgement: Shee- 
han v. Levy, 1 W., 149; see AS U. S., 345; 


see Kaufman v. Tacoma, Olympia, ete. Ry 
Co., 11 W., 632. 

If a complaint be faulty in other respects 
than as made by the code demurrable, such 
defects may be reached by motion: Renton 
v. Peter St. Louis, 1 W. T.. 215. 

If any part of a complaint is good, it will 
stand as against a general demurrer: Mce- 
Cartney v. Glassferd, 1 W.. 579. 

A complaint showing on its face that the 
demand for which suit is brought is barred 
by the statute of limitations. is bad on de- 
murrer: Wilt v. Buchtel, 2 W. T., 97; see 
infra § 4907, sub. 7; also a complaint on a 
contract of sale which fails to show either 
a sale or a tender: Hawley v. Kennoyer, 1 
W. T.. 609, 

When an amended complaint is filed, any 
error of the court in rvling upon the ori- 
ginal complaint is thereby waived: Bell v. 
Waudy, 4 W., 743. 

Amendment on trial, see notes to § 4993, 
infra. 

If a complaint is sufficient to support a 
judgement, and no objections have been 
taken to its sufficiency in the court below, 
it cannot be attacked for the first time on 
appeal: U. S. v. Small, 3 W. T, £S. See 
appeal. 

Where evidence is introduced upon the 
trial without objeetion covering defects in 
the complaint they will be treated as cured: 
Livesley v. O'Brien, 3 W.. 546. 553; Waldron 
v. Home Mut. Ins. Co.. 9 W.. 594, 

COMPLAINTS IN ACTIONS GENERAL- 
LY.—ON CONTRACTS FOR PAYMENT 
OF MONEY.—In an action by pavee of a 
note against the maker. a complaint al- 
leging that the payee assigned the note to 
a certain bank as security, and tbat the 
bank, though requested thereto, refuses to 
bring suit thereon after its maturity, fails 
to state a cause of action: Davis v. Brick- 
son, 3 W., 654. 

An allegation than representations were 
false and faudulent and by reason thereof 
the maker of the note in controversy was 
induced to execute and deliver the same, 
does not show want of consideration, but at 
most is merely the expression of an opin- 
jon: Nat. Bk. v. Hughson, 5 W.. 100. 

In an action on promissory notes hy an 
indorsee thereof, the complaint is sufficient 
as against general demurrer attacking an 
averment of ownership in plaintiff, which 
is alleged as follows: “That for value and 
before maturity, Alexander A. Munson in- 
dorsed said notes by writing across the 
back of each before desivery the name 
‘Alexander A. Munson.’ That plaintiff is 
now the owner and holder of said notes and 
mortgage: Osborne & Co. v. Stevens, 15 
W., 478, 
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In an action to recover from a bank the 
value of a note and mortgage assigned to it 
as collateral security, the complaint is 
proof against a general demurrer When it 
sets out the execution of the note and 
mortgage to plaintiff. with a description of 
the property mortgaged, and alleges that 
the note and mortgage were assigned to de- 
fendant in trust, according to the terms of 
a contract accepted by the defendant, 
whereby defendant should collect said 
note and out of the proceeds pay certain 
indebtedness of the plaintiff to itself and 
Others, and deliver the balance of the 
moneys collected thereunder to plaintiff; 
that on a certain day, in violation of said 
contract, and without plaintiff's consent 
the defendant sold and assigned said note 
and mortgage and converted the same to 
its own use, refusing upon demand either 
to return the note and mortgage or to pay 
over to plaintiff the amount as due there- 
under: Howard v. Seattle Natl Bank, 10 
W.. 280. 

Although a city charter may require that 
Warrants for the payment of money be 
signed by the mayor and clerk of the city, 
a complaint upon a city warrant signed by 
an acting mayor is nct demurrable for the 
reason that it fails to allege the proceed- 
ings of the city council by virtue of which 
the acting mayor came to occupy such po- 
sition, as such facts are matters of evidence 
and not of pleading: Stephens v. Spokane, 
11 wW. 41. 

In an action upon a contract which rec- 
ognizes the right of the parties to make as- 
signments, a complaint setting up the con- 
tract is not demurrable for the reason that 
the action is by and against different par- 
ties than those named in the contract, 
when the complaint shows their interest 
through assignment: Van Horne v. Wat- 
rous, 10 W., 525. 

Error in the description of the name of 
the obligee in a bond is not material, when 
the obligor has not been misled; and re- 
covery may be had thereon when the com- 
plaint of the obligee alleges the execution 
and delivery of the bond to itself, and then 
sets out the bond in full: P.-I. Pub. Co. 
v. Harris, 11 W., 500. 

In an action upon an instrument executed 
by an attorney in fact, which is made a 
part of the complaint, it is sufficient to 
allege the execution by the principal with- 
out setting out that the agent had heen 
constituted attorney for the purpose of its 
seen Richmond v. Voorhees, 10 W., 
16. 

A complaint setting up a contract is not 
demurrable for the reason that the action 
is by and against different parties than 
those named in the contract, when the 
complaint shows their interest through as- 
ene: Van Horne v. Watrous, 10 W., 
25. 

In an action by a corporation upon an 
unpaid stock subscription, the complaint is 
not demurrable on the ground that it fails 
to allege that the capital stock of the cor- 
poration had all been subscribed, when the 
complaint otherwise alleges that plaintiff 
is and has been a duly organized and exist- 
ing corporation, during all the time re- 
ferred to in the complaint: McKay v. Bl- 
wood. 12 W., 579. 


In an action upon an account for mer- 
chandise sold and delivered between cer- 
tain dates, in which the complaint nowhere 
alleges any accounting between the par- 
ties, the plaintiff cannot, without amend- 
ment, substitute on the trial a cause of 
action upon an account stated, and thus 
deprive defendant of the right to disprove 
the sale and delivery of the goods: Wilson 
v. Waldron, 12 W., 149. 


Where plaintiff in an action for goods 
sold and delivered admits an extension of 
time of payment in complaint, he is 
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estopped to say that such extensfon is 
void for want of consideration, and de- 
fendant is entitled to judgment of dis- 
missal on the ground that the action is 
prematurely brought: Rockford Shoe Co. 
v. Jacob, 6 W.. 421. 

An action for money had and received 
cannot be maintained for the breach of a 
contract, although such contract was in- 
valid for the reason that it Was a lease of 
community lands executed by husband 
alone: Dietz v. Winehill, 6 W., 109. 

If the complaint in an action for price cf 
logs alleges that defendant took possession 
of them, it is sufficient, although other al- 
legations may show that plaintiff was not 
in the actual possession thereof at time of 
sale: Tingley v. Fairhaven L. Co., 9 W.. 34. 

In an action brought for an accounting 
for proceeds of logs, complaint held to 
state no cause of action: Runyan v. Rus- 
sell, 3 W., 665. 

In an action upon an assignment of an 
account for a sum due, and for a further 
sum to be earned in the future, the com- 
plaint is not demurrable because founded 
on a claim not in existence at time of as- 
sizgnment,. but is good for sum due at that 
pie: Rice v. Yakima, etec., Ry. Co., 4 W., 
lú a 

A complaint alleging that defendant took 
charge of plaintiff's hogs, agreeing to de- 
liver them to a designated purchaser upon 
payment of the purchase price, and that he 
allowed such purchaser to dispose of part 
of the hogs without such payment, and 
himself disposed of the remainder and con- 
verted the proceeds, is sufficient, without 
objection to the pleading before trial, to 
sustain the verdict: Lyen v. Bond, 3 W. 
T.. 407; 05 W., 332). 

A complaint for the recovery of com- 
missions on land sales, alleging that the 
property was placed in plaintiff's hands, 
that a purchaser was found by plaintiff at 
price named, and bargain completed, but 
neglects to allege communication of facts 
to defendant. or that defendant carried out 
the arrangement made, or refused so to 
do, after notice, is insufficient: Penter v. 
Straight, 1 W., 365. 

In an action to recover for services in 
doing the county printing, a complaint is 
demurrrable for want of facts, When it does 
not allege that the work was done by 
plaintiff or that he had any interest in the 
newspaper in which the offiefal notices 
were published: Rathbun v. Thurston Co., 
8 W., 258. 

That there was an agreement between a 
railway company and contractors engaged 
in constructing its road bed, to transport 
the latter's employees, is suticfently shown 
by an allegation in the complaint, that 
there was an “arrangement” between them 
to that effect when it is clear from the 
other allegations of the complaint that the 
word was used in the sense of an agree- 
ment or contract: Boyle v. G. N. R. Co., 
13 W.. 385. 

FOR RECOVERY OF DAMAGES.—In an 
action against a railway company for per- 
sonal {nujries, an averment in the com- 
plaint that a certain firm were construct- 
ing a portion of its road bed, when taken 
in connection with the further allegation 
that plaintiff was working for said firm as 
a common laborer, is sufficient to show 
that the firm were independent contractors 
of the railway company: Boyle v. Gt. N. 
R. Co., 13 W., 353. 

In an action for damages for personal 
injuries the complaint states a sufficient 
cause of action in the absence of a de- 
murrer, when it alleges that plaintiff was 
injured by the collapse of a trap door in 
the floor of the car, under plaintiff’s weight, 
and that the collapse and falling in of the 
trap door were caused by the negligence of 
defendant in failing to properly secure, ad- 
just and fasten said trap door, and that 
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the injury to plaintiff was without any 
fault or negligence on her part: Washing- 
ton v. Spokane St. R. Co., 13 W., 9. 

Where the complaint contains an allega- 
tion that plaintiff has been compelled to 
pay a certain sum for medical treatment 
and nursing, evidence thereof is admis- 
sible, without being pleaded as a distinct 
cause of action: N. P. Ry. Co. v. Hess, 2 
W.. 383. 

Where the only allegation of negligence, 
in a complaint for injuries received as the 
result of a collision with a street car, are 
that defendant ‘‘carelessly and negligently 
ran one of its cars along said street at a 
hich rate of speed. and negligently and 
carelessly omitted while approaching plain- 
tiff to give any signal by ringing the bell. 
or otherwise. of the approach of said car.” 
it is error for the court to try the case 
upon the theory that general negligence 
had heen alleged: Redford v. Spokane St. 
Ry. Co., 9 W., 55. 

It is not necessary in an action for in- 
juries received on a public highway of a 
city, through the negligence of a private 
party, to allege and prove the incorpora- 
tion of such city, since by § 1261 et seq. gen. 


stat. its streets are public highways: Car- 
roll v. Centralia Water Co., 5 W., 613. 
In an action against the sheriff for 


wrongfully seizing and selling a stock of 
goods mortgaged to secure an indebtedness, 
{t is not necessary to allege their value at 
the time of taking, where no element of 
special damage is claimed; but in the ab- 
sence of an allegation of special damage 
the mortgagee is entitled to recover his 
debt. and interest. not in excess of the 
value of the goods at the time of their 
taking. and. in order to support a judg- 
ment in such case, there must be evidence 
of the value of the goods seized: Sheehan 
v. Levy, 1 W., 149: Id. 3 W., 420. 

A complaint tn an action for damages for 
false representations in the particular case 
held to state a cause of action: Gates v. 
Moldstad, 14 W., 4ly. 


ON POLICY OF INSURANCE.—A com- 
Plainant on a policy of insurance upon 
certain amounts upon a stock of goods, 
safe and store fixtures. alleges loss of the 
“whole of said stock and fixtures.” is suffi- 
cient to admit proof of the loss of the safe 
as included in the term “fixtures,” the 
formal proof of loss showing that claim 
was made for the safe: Pencil v. Home 
Ins. Co.. 3 W., 485: but a complaint that 
does not set out the policy sued on, nor 
show proof of loss. ownership of the pron- 
erty, or value thereof, does not state suffi- 
cient facts, although it does allege that 
notice of the fire was given defendant, and 
that plaintiff was damaged by the fire in 
a certain sum: Enetgh v. State Ins. Co., 3 
W.. 122. 

In an action on a fire insurance policy 
the omission by plaintiff of allegations 
showing his insurable interest In the build- 
ing at the time of loss and value of the 
property destroyed are cured by admission 
of evidence thereon without objection, and 
by the verdict: Waldron v. Home Mu. Ins. 
Co.. 9 W., 634. 


FOR MALICIOUS PROSECUTION. —In 
an action for damages for malicious arrest 
and prosecution, if the complaint fail to 
show a favorable termination for plaintiff 
of proceedings upon which arrest was 
made, it is insufficient: Ferguson v. Tobey, 
1 W. T., 275. 

A complaint for malicious prosecution 
against two defendants alleging that they 
jointly “procured the arrest of plaintiff on 
a false charge,” and “that in procuring 
the arrest and prosecution of the plaintiff 


the defendants acted maliciously and 
without prohable cause.” sufficiently 
charges a joint responsibility: Jones v. 


Jenkins, 3 W., 17. 
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CHARGING NUISANCE.—A_ complaint 
charging numerous proprietors of saloons 
and gambling houses with maintaining a 
public and private nuisance without nam- 
ing or locating any particular house, or 
designating wherein it is a nutfsance, is 
fatal on demurrer: N. P. Ry. Co. v. Wha- 
len, 3 W. T., 452. 

ON CONTRACTS FOR CONVEYANCE 
OF LANDS.—A complaint in an action to 
enforce the specific performance of a con- 
tract to convey land is not demurrable on 
the ground that the contract was signed 
by an agent, when the question of agency 
does not appear on the face of the com- 
plaint itself: Wooding v. Crain. 10 W.. 35. 

A complaint for specific performance of 
a contract to convey certain land which 
sets out a written memorandum thereof, 
indefinite and defective in the elements 
necessary to perfect a contract, and alleges 
that by mutual mistake of the parties 
thereto the contract agreed to and which 
was intended to have heen embodicd in said 
writing, provided for the sale of “one acre, 
to be taken in a square form out of the 
northwest corner” of a certain lot. for 
wae ae was to pay “one dollar in 

sha s date,” etc., is : V 
v. Tillman, 2 W., 476. Ree ve 

In an action for specific performance of 
contract to convey lands complaint in the 
ies ae oo sufficient to entitle 

n o equitable rellef: f 
Gardner, 5 wo 247. j PON 

Under a contract by which defendant 
was to convey to plaintiff certain lands. to 
be paid for in wheat, and plaintiff delivered 
the wheat, but afterwards rescinded the 
contract, on account of defect in defend- 
ant’s title, the proper form of pleading, 
under the code, in an action to recover the 
value of the wheat, is the common count 
in assumpsit for goods sold and delivered, 
omitting all reference to the original con- 
e Aa CASTILE Re 50; contra, 

ssler v. Dahney, -» 200; $ 
Winehill, 10 W., 333 i a eres 

In an action against three defendants for 
the purchase price of land. a complaint al- 
leging a decd therefor executed to one de- 
fendant at the request of the other two, 
who were the real purchasers: that the 
grantee in the deed executed a note se- 
cured hy mortgage on the land to secure 
deferred payments, and that the other two 
defendants at the same time and as a part 
of the same transaction, executed a bond 
or guarantee for payment of said sum, 
states a cause of action against all defend- 
ants: Hanna v. Savage, 7 W., 414. 

An allegation in a complaint that plaintiff 
was the owner of certain property at the 
date he contracted to sell it to defendant 
is immaterial if he was the owner and able 
to make delivery when time of performance 
arrived: Kleeb v. Bard, 7 W., 41. 

In an action by a vendee to rescind a con- 
tract for the conveyance of land. on the 
ground of failure of title of the vendors. the 
complaint does not sufficiently allege defect 
of title when it states that the grantors 
“were not seized in fee or possessed of the 
right to sell and convey” the premises in 
controversy: Decker v. Schultze. 11 W., 47. 

Where a contract of salo of land has been 
made by two persons, an allegation In a 
complaint for rescission of the contract bv 
the purchaser that one of the vendcrs 
fradulently misrepresented the title is in- 
sufficient, in the absence of allegations 
showing agency of the vendor making the 
misrepresentations for the other vendor: 
Webb v. Stephenson, 11 W., 342. 

The object of a complaint being to estah- 
lish title under the donation act, if it fails 
to show compliance with section 12 of that 
act, requiring an affidavit from elaimant 
as a condition precedent to acquiring title, 
it fails to state a cause of action: Shock- 
ley v. Brown, 1 W. T., 463. 


1314 


Cuar. VII.] 


An allegation in a complaint for recovery 
of lands that the ancestor of plaintiff's died 
seized and possessed of the property is a 
sufficient allegation of the possession of 
plaintiff’s, as when seizin is once shown it 
will be presumed to continue until allega- 
tion and proof of adverse possesion in some 
one else: Balch v. Smith. 4 W.. 497. 

TO SET ASIDE FRAUDULENT CON- 
VEYANCES.—In an action to set aside a 
conveyance of certain lands as being in 
fraud of creditors, an allegation in the 
complaint setting forth that plaintiff had 
obtained judgment and issued execution 
against the defendant, that ‘‘the said exe- 
cution had been returned by the sheriff 
wholly unsatisfied and that the defendant 
has no other property out of which the 
plaintiff could make said judgment,” is 
sufficient to render the complaint proof 
against demurrer on the ground that it 
fails to show by distinct averment that 
the debtor had no other property at the 
time the convevance was made: Cook v. 
Tibbals, 12 W., 207. 

The rule requiring matters constituting 
fraud to be pleaded is sufficiently complied 
with. 
fraudulent conveyance, when the complaint 
alleges that “at the time said deed was 
executed by the said John A. Shoudy and 
M. E. Shoudy to the said Dexter Shoudy, 
the said John A. Shoudy and M. E. Shoudy 
were wholly insolvent and unable to pay 
their debts; that the said Dexter Shoudy 
is a son of said John A. Shoudy and M. E. 
Shoudy, and plaintiff avers that said deed 
was so executed by the said John A. 
Shoudy and the said M. E. Shoudy to 
said Dexter Shoudy without any consid- 
eration therefor; that no money or thing 
of value was paid or to be paid for 

sald premises, but that such conveyance 

was made for the sole purpose of hinder- 
ing, delaying and defrauding the creditors 
of the said John A. Shoudy and M. : 
Shoudy, and particularly the plaintiff here- 
in, and for the purpose of placing said 
property beyond the reach of the creditors 
of said John A. Shoudy and M. E. Shoudy, 
and for no other purpose whatever:” Maur- 
ray v. Shoudy, 13 W., 

A complaint charging that the owner of 
land. in order to effect a sale thereof to 
plaintiff, had conspired with another for 
the purpose of defrauding plaintiff by 
agreeing that the co-conspirator should rep- 
resent and pretend to plaintiff that the 
purchase price of such land was more than 
the price actually placed thereon between 
the conspirators, does not state a cause of 
action against such land owner, when it 
does not show that he derived any benefit 
from such misrepresentation, nor that he 
said or did anything to lead plaintiff to 
enter into the contract: Kennah v. Hus- 
ton, 15 W., 275. 

In an action seeking to subject land frau- 
dulently conveved to the lien of a judg- 
ment, the complaint sufficiently states that 
the defendant had no other property out of 
which the execution could be satisfied, 
when it alleges that there was a return of 
nulla bona on the execution issued, and 
that the property attempted to be con- 
veyed was all the property owned by the 
judgment debtor: O’Leary v. Duvall, 10 
W., 666. 

A complaint asking equitable rellef in be- 
half of a creditor, to subject property to 
the payment of his debts. is insufficient 
unless it allege that he has reduced his 
claim to judgment, or in some other man- 
ner obtained a Hen upon the specific prop- 
erty sought to be reached, although it be 
alleged that the debt cannot be collected 
by the ordinary process of law: Thomp- 
son v. Caton, 3 W. T., 31. 

TO SET ASIDE A JUDGMENT.—An in- 
dependent action will not lie to set aside a 
judgment rendered in a former suit be- 
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tween the same parties, when the action is 

based upon error of the court in setting 
aside a verdict in such suit: Davis v. 
Fields, 9 W., 78. 

TO 'ADJUDGE DEFICIENCY JUDG- 
MENT A PRIOR LIEN.—In an action to 
have a deficiency judgment adjudged as a 
prior lien on other realty of the mortgagee 
defendants, upon which an unsecured cred- 
itor had obtained a judgment Hen, the com- 
plaint is demurrable when it fails to state 
that the mortgagee defendants were insolv- 
ent, or that anv execution had been issued 
against them for the de ‘ficiency upon the 
foreclosure judgment and roe unsatis- 
fied: Howard v. Devol, 15 W., 

IN INTERPLEADER.—A somniat in 
an action of interpleader is sufficient, 
especially when first objected to after 
judgment, when {it alleges that plaintiff was 
indebted to a certain firm, that it had been 
garnished by two creditors of said firm, 
one of whom had obtained a judgment 
against plaintiff, but that the other gar- 
nishing claimant is assailing such judg- 
ment as void, that plaintiff is willing to 
pay the money due the principal debtor to 
the party entitled thereto and offers to pay 
said money into court to be applied as the 
court shall determine: . 

SUBDIVISION THREE. — DEMAND. — 
AMOUNT.—A claim for relief, as set forth 
in the complaint, cannot be in any man- 
ner enlarged in the reply to defendant's 
answer: Bell v. Waudby, 4 W., 743. 

A complaint is not demurrable because 
the prayer for judgment is for a larger 
amount than is warranted by the facts: 
Howard v. Seattle Natl. Pk., 10 W., 

The relief to which plaintiff is entitled, 
in an action in which there is no answer, 
cannot exceed what is demanded in the 
ee Bank of Cal. v. Dyer, 14 W., 

407. 

The amount alleged in the ad damnum 
clause in a complaint and for which judg- 
ment is prayed. although in excess of the 
sum of $200, will not authorize an appeal 
to the supreme court, when it is evident 
from the pleadings that the original amount 
in controversy is less than $200: Doty v. 
Krutz, 13 W.. 169. 

The fact that in an action for specific 
performance of a contract to convey land 
the complaint contained an alternative 
praver for damages in case performance 
cannot be had, will not deprive a court of 
equity of jurisdiction of the action (Mor- 
gan v. Bell, 3 W., 554, distinguished): 
Konnerup v. Frandsen. 8 W.. 5a. 

GENERALLY. — SUBDIVISION ONE.— 
The caption determines in what court the 
petition (complaint) is in: Morgan v. Small, 
ae 118; McCloskey v. Strickland, 7 Ia., 


2! 

It is said to be part of the complaint, and 
to be regarded as such in construing it: 
King v. Bell, 13 Neb.. 409; 14 N. W., 141. 

Superfluous words in the caption which 
cannot mislead. are immaterial: Comstock 
v. McEvoy, 52 Mich.. 324; 17 N. W., 9 

A caption describing certain parties as 
minors, is not a sufficient averment of mi- 
nana Funk v. Davis, 103 Ind., 281; 2 N. 

s.. Oh 

If the names of the parties are once 
stated they may be thereafter designated 
in the body of the complaint as ‘“‘plaintiff” 
and “defendant:” Stanley v. Campbell, 8 
Cow., 235; Lowry v. Dutton, 28 Ind., 473. 

Where defendants are described in the 
title as late partners of a firm named. 
and it is alleged that they executed a 
promissory note, it sufficiently charges de- 
fendants as members of said firm: Mc- 
Closkey v. Strickland, supra. 

A defendant whose true name is un- 
known may be sued by any name: Morgan 
v. Thrift, 2 Cal.. 562. 

As to designation of unknown party by 
fictitious name, see infra § 4956. 
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One suing or being sued in a representa- 
tive capacity should be named as such, us 
well as being shown by averment to be 
such: Seranton v. Farmers’ Bk., 33 Bar., 
527; 24 N. Y., 424; Smith v. Levinus, 8 N. 
Y., 472. 

A mere misnomer is a formal error, which 
may be amended before or at the trial, or 
afterwards: Barnes v. Perine, 12 N. Y.. 18. 

For a discussion of the subject of mis- 
nomer, see Bliss Code Pleading § 427. 

As to what constitutes a name, 
instead of the full 
been held sutħcient: 
Mich., 270. 

The middle initial, where the first Chris- 
tian name is given, is immaterial: State v. 
Bowman, 7 Ha., 519; 43 N. W., 302. 


initials 
Christian name have 
Fewlass v. Abbott, 28 


The atfix “Jr.” is no part of a name, 
where it does not appear that there were 


two persons of the same name: San Fran- 
cisco v. Randall. 54 Cal., 408; Loveland v. 
ae 1 Colo., 485; People v. Cook, 8 N. 
Ta 67. 

The name “Johnston” and “Johnson” are 


idem sonans: Miltonvale St. Bk. v. 
Kuhnle, 50 Kan., 420; 31 P., 1057; so also 
are “Josiah” and ‘‘Josier’: Schooler v. 


Asherest, 13 Am. Dec., 232; 
and “John Bubb”: Myer v. Fegaly, 80 Am. 
Dec., 534; for further examples, see Millett 
v. Blake, 10 Am. St. Rep., 275. 

SUBDIVISION TW0O.—For a discussion 
of the subject embraced in this subdivision 
see Pomeroy's Rem., § 516 et seq. 

As to how equitable defenses may be 
made under the code, see note to 62 Am. 
Dec., 159. 

The common law system of procedure 
has been abolished with a view to substi- 
tute simplicity and directness for complex- 
ity and circuity of action: Kimball v. 
Lohmas, 31 Cal., 154, 159; 6 Mont., 385; Man- 
ning v. Haas, 5 Colo., 37. 

The averments should be simple and 
concise, and without repetition or prolix- 
ity: Baltzell v. Nester, 68 Am. Dec., 466; 
ra v. Palmer, 15 Cal, 414; 76 Am. Dec., 

The language must be unequivocal and 
not left to inference: Moore v. Besse, 30 
Cal., 570; Stringer v. Davis, 30 Cal., 31s. 

The objects to be attained by this subdi- 
Vision it to compel the plaintiff to place 
upon the record the facts upon which he 
relies for recovery: Woodword v. O. R. & 
N. Co., 18 Or., 239; Madden v. Port Royal, 


or “John Bob” 


ete. R Co, 28 Am. St. Rep., &58, note; 
Parker v. Providence, ete., Co., 17 R. l. 
317; 33 Am. St. Rep., 871. 

Alternative averments are ambiguous: 


Jamison v. King, 50 Cal., 132; 
Ladd v. Ramsby, 10 Or., 207. 

But matters of inducement leading up to 
a written contract, on which the action is 
based, do not render the complaint am- 
biguous, uncertain, or unintelligible: Henke 
v. Eureka Endowment Assn.. 100 Cal., 424, 

Every fact, whieh, if controverted, plain- 
tiff must prove to maintain his action, must 
be averred: Jerome v. Stebbins, 14 Cal., 
497, 459; O'Conner v. Dingley, 26 Cal.. 21; 
Green v. Palmer, 15 Cal., 414: 76 Am. Dec., 
492; Waterworks v. San Francisco, 82 Cal., 
325; 7 Nev., 12: 2 Mont., 101; 6 Mont.. 355; 
3 Nev.. 5657 3 Or., 346; Zimmerman v. Mor- 
row, 28 Minn., 367; People v. Ryder, 12 N. 
Y., 433; Clay Co. v. Simonson, 1 Dak., 403; 
Stringer v. Davis, 30 Cal, 320. But if the 
facts alleged and proved entitle plaintiff to 
relief under any of the recognized forms at 
common law they are sufficient: Rogers v. 
Duhart. 9 Cal., 500. 

The pleadings should set forth facts and 
not merely opinions of parties: Snow v. 
Halstead, 1 Cal., 359. 

They should contain positive averments 
of essential facts: it is not sufficient to 
State that they are alleged to exist: By- 
ington v. Commrs. ot Saline Co., 37 Kan., 
604, 16 P., 105. 


2 Idaho, 293; 


OF PROCEDURE IN OOURTS OF RECORD. 


a 


(Tithe XXVII. 


They need not allege what the court is 
presumed to know: Weaver v. Nugent, 13 


Am. St. Rep., 192; Henke v. Bureka En- 
dowment Assn., 10 Cal, 429; Wilhoit v. 
Cunningham, š? Cal., 433. Nor set out a 


public statute, unless it gives a cumulative 
remedy, then the plender must show which 
remedy he elects: Chicago, ete., R. Co., yv. 
Dillon, 5 Am. St. Rep., 559; C., B. & Q. R. 
Co. v. Porter, 72 la., 426. But jurisdictional 
facts must be averred when the proceeding 
is statutory: Lane v. Pferdner, 56 Cal., 122, 
23; 64 Cal., 204. 


“See infra § 4935, as to pleading private 


statutes, 
General acts of congress need not be 
specially pleaded: Murray v. Butte, 7 


Mont., 61. But a party relying on the law 
of another state must plead it, and then 
allege such facts as bring the case within 
the law. In such case the presumption is 
not that the laws of another stute are like 
our own: Balfour v. Davis, 14 Or., 47. If the 
statute of another state is relied upon as 
a defense, it must be pleaded by setting out 
in terms so much thereof as may be applic- 
able, and an averment that a contract is 
by the laws of another state illegal and 
void is insufficient: Bank of Com. v. Fu- 
qua, 11 Mont., 255; 28 Am. St. Rep., 461; 
Freehold L. & M. Co. v. Jefferson, 30 Am. 
St. Rep., 598, note; Carey v.C. & C. R. 
Co., 5 la., 357; Swank v. Hufnagle, 111 Ind., 
493; 12 N. E., 303. 

In counting on a statute or contract, an 


exception therein must be negatived, or 
the płeading will be bad: Burnett v. 
Markley, 23 Or., 436. 

In pleading the judgment of a court of 
competent jurisdiction it is sufficient to 
aver that the same was duly given or 


made, without setting forth the facts con- 
ferring it: Territory v. Cox, 3 Mont., 197; 
Harmon v. C. H. & C. Co., 9 Mont., 243; 
Toby v. Ferguson, 3 Or., 27. 

When the complaint states facts sufħ- 
cient to warrant the relief prayed for, there 
is no necessity to put the law itself into 
she pleading: People v. San Diego, 8& Cal., 
69. 

A complaint which, after stating a good 
cause of action, proceeds to anticipate an 
expected defense, violates a plain rule of 
pleading, and is open to attack for am- 
biguity and uncertainty: Munson V. 
Bowen, 8) Cal, 572. Such matter may be 
stricken out: Brooks v. Bates, 7 Colo. 576, 

It is unnecessary for plaintiff to negative 
any defense defendant may make: U. S. v. 
Williams, 6 Mont., 379 355; Mecttevin v. N. 
P. Ry. Co.. 45 Fed. Rep., 465; Dunlavey v. 
Watson, 38 Ia., 398. 

Plaintiff should, however, be allowed to 
state his case in his own way, in a suit in 
equity, where a full disclosure of the facts 
is necessary for the court to arrive at a 
definite conclusion: Lune v. Ewing, 77 Am. 
Dec., 632. e 

A material fact may be pleaded either by 
express averment, or by the averment of 
other facts from which the material facts 
is a necessary inference: Homire v. monecs, 
74 Ia., 395; 37 N. W., 972. 

Ultimate and not probative facts must be 
pleaded: Miles v. MeDermott, 31 Cal., 271; 
Osborne v. Clark, 60 Cal., 622: Thomas V. 
Desmond, 63 Cal., 426; Fredericks v. Tracy, 
9S Cal, 69$; Lumbert v. Palmer, 29 Ia., 104; 
Brainard v. Simmons, 5$ Ia., 454; Coquillard 
v. Hovey, 23 Neb., 622; Avery v. Dougherty, 
102 Ind., 443; 2 N. E., 1233; llarris v. Ross, 
112 Ind., #14; 13 N. E., 873; Wells Co. v. 
Gruver, 115 Ind., 224; 17 N. E., 290; Giroux 
A. Co. v. White, 21 Or., 435. 

In general the allegation of “ownership” 
is an ultimate faet putan particular cases 
it may be a mere ceonclusion of law: Turner 
v. White, 78 Cal, 29: Heeser v. Miller, 77 
Cal., 192; Dabney v. Reed, 12 Ia., 315. 

Allegations amounting to mere conclusions 
of law are insufficient; the facts from which 
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the conclusions are to be drawn must be 
Stated: Levinson v. Schwartz, 22 Cal., 225; 
3 Nev., d60; Longshore Ptg Co., v. Howell, 
26 Or., 5237; Lane v. B. & S. W. R. Co., 52 
Eis 1$: Morrison v. Ins. Co., 5 Am. St. Rep., 
63; Green v. Palmer, 76, Am. Dee., 492; 
Thompson v. Munger, 6 Am. Dec., 1:6; 
Gray v. Osborne, 76 Am. Dec., 99. 

AvVerments in the form of conclusions are 
controlled by the specific facts pleaded: 
Lawrence v. City of Janesville, 46 Wis., 304; 
1 N. W., 338; W N. W., llu2z; McCormack v. 
Barry, 10 Neb., 207. 

But as against a demurrer an allegation 
of an ultimate fact or conclusion is suf- 
ficient: Curtis v. Livingston, 36 Minn., 3; 
Jl N. W., 357. See Abb. Tr. Brief, § H, same 
rule in Washington; see notes above. 

A conclusion is sutHcient, in the absence 
of objection thereto, to admit proof of facts 
eae Keys v. Morrison, 3 Colo., App., 

l. 

The words “duly,” “wrongfully” and “un- 
lawfully,” cannot be usesd as a substitute 
for issuable facts: Miles v. McDermott, 31 
Cal., 271; Going v. Dinwiddie, 86 Cal.. 688; 
Reardon v. San Francisco, 66 Cal., 496; 56 
Am. Rep., 109. 

Allegations impossible and inconsistent 
with others in the same pleading may be 


disregarded; Sacramento Co. v. Bird, 31 
Cal., 66. 
The benefits of contradictory allegations 


will not be allowed even if made in separate 
counts: Lusch v. Pickett, 36 Kan., 216; 12 P., 
522. 

ln such cases the court may treat as true 
such allegations as are against the pleader: 
Id. (This rule is true, however, only in the 
states Which construe the complaint most 
strongly against the pleader, and would not 
therefore be applicable in Washington). 

bach count of the complaint must be 
complete in itself: Loup v. C. S. Ry. Co., 63 
Cal., 97; and defects in one cause of action 
cannot be supplied by averments in other 
independent causes: See Bidwell v. Bab- 
cock, 87 Cal, X 

Same cause cannot be stated in different 


courts. See note to Sturgis v. Burton, 72 
Am. Dec., S88, 
But pleading by specific reference and 


adoption in one count of 
another is sanctioned: Yost v. Bank of 
Santa Anna, 94 Cal., 494; Green v. Clifford, 
94 Cal.. 49: Gertler v. Linscott, 26 Minn., 82; 
1 N. W., 579. 

As to how exhibits may be pleaded and 
the rules affecting, see: Caspary v. Port- 
land, 20 Am. St. Rep., 52; Miler v. Miller, 
63 Ia., 387; Wells v. Wilcox, 68 Ia., 707; 28 


allegations in 


N. W.. 29; Sprague v. Wells, 47 Minn., S04; 
oO ÅN. W., T Pefley v. Johnson, 30 Neb., 
529; 46 N. W., 710; . Woodruff, 77 


M: irriage s 
Ja.. 292; 42 N. W., 198. 

It is not uncommon for a pleading to refer 
to and incorperate therein portions of court 
files by specific averment: Wishard v. Mc- 
Neil, 78 Ia., 40; 42 N. W. 57 

A defective averment in a complaint is 
immaterial if the defect is supplicd by the 
answer: Burns v. Cushing, % Cal., 669; 
Warner v. Lockerby, 28 Minn., 28; 8 N. W. 
Ku: Shively v. Semi-Tropie & W. Co., 99 
Cal., 259; Schenk v. Hartford F. Ins. Co., 7 
Cal. 28; Cohen v. Knox, %0 Cal., 2668; San 
Francisco v. Pennie, 93 Cal., 463; Richards 

Travelers’ Ins. Co., SO Cal.. THD. 

or it may be cured by default or verdict: 
Russell v. Mixer, 42 Cal., 

But plaintiff cannot o benefit from a 
cross-bill stating another and different cause 
of action: Mercier v. Lewis, 39 Cal., 532. 


A complaint alleging facts on information 
and belief, if verified, held sufficient: Crane 
pes Mfg. Co. v. Reed, 3 Utah, 506; 24 p. 

196, 

So also is a complaint entitling plaintiff 
to rellef either at law or in equity: Mar- 
riott v. Clise, 12 Colo., 561; 21 p. 909. 
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Fraud must not be pleaded by the naked 
charge, but requires at least, a general 
statement of the facts constituting it: Hale 
v. Walker, 31 la., $44; Mills v. Collins, 7 


Ia., 164; 25 N. W., 109; Kerr v. Steman, 72 
la., 241; 33 N. W., 654. 


Ultimate facts and not the evidence to 
show fraud should be laid: Cowin v. Toole, 
31 la., PIS, 

Cc ONSTRUCTION OF PLEADINGS.— 
See infra § 4931, for rule of liberal construc- 
tion. 

See Pom. Rem., 8 574 et seq. 

Abb. Tr. Bf., in Pl., § 42 et seq. 

In constructing a pleading it must be 
taken as a whole: Glide v. Dwyer, 83 Cal., 

tt. 

It is not permissible to take an isolated 
sentence, separate from its context, and 
give it effect: Bates v. babcock, to Cat, 4a; 
St. L. & P. Ry. Co. v. Biles, 104 Ind., 13; 


3 N. E., 6ll; First Natl. Bk. v. Root, 107 
Ind., 224; 8 N. E., 105. 


Nor can a particular paragraph of a com- 
plaint be assailed tor Insufficiency : Ashten v. 
Shepherd, 120 Ind., 2 N, B., 

The allegations E De liberally construed 
with a view to substantial justice: Moore v. 
Moore, 56 Cal., 59; McCurdy v. Baughman, 
43 Ohio St., 18: Duff v. Duff. 7) Car. asus andad 
are not to be construed most strongly against 
the pleader: Cantwell v. McPherson, 
(Idaho) 34, Pac. Rep., 1095; see notes above 
on rule in Washington. 

After judgment the same liberal rule of 
construction applies in order to uphold the 
judgment: M. P. Ry. Co. v. Morrow, 36 
Kan., 495; 13 p., 789. 

The construction of pleadings is for the 
court: Taylor v. Middleton, 67 Cal., 656. 

A complaint will be construed by the facts 
stated, and not by its prayer: McGuffey v. 
McClain, 130 Ind., 327; 30 N. E., 296. 

Extrinsic averments may be used to ex- 
plain abbreviated and incomplete terms in 
a contract declared on: Jaqua v. W. & A. 
Co., 106 Ind., 545; 7 N. E. 314. 

A general allegation of fact is controlled 
by specific allegations in the pleading of the 
same fact: Lawrence v. City of Janesville, 


46 Wis., 364; 1 N. W.. 338; McCormick v. 
Barry, 10 Neb., 207; Wildon v. Or. S8. L. R. 
Co.. 21 Or., 159; 27 Pac., 94. 


When resort to the prayer must be had 
to determine the character of the action, see 
Keens v. Gitslin, 24 Neb., 2105 3S NOW, CSi; 
Harrall v. Gray, 10 Neb., 186; Gillett v. Tre- 
ganza, 13 Wis., 472. 405. 

SUBDIVISION THREE.—As to conform- 
ity of relief to prayer, see Abb. Tr. Brief 
on Pleadings $ 1037 et seq. 

The policy of the law is to require plaintiff 
to apprise the opposite party of the extent 
of the judgment demanded. The prayer is 
Significant for this purpose: N.C. & S. C 
Co. v. Kidd, 37 Cal., 282. 

The court is not confined to the prayer in 
ascertaining the proper relief to be granted, 
but may look to the whole complaint for 
that purpose: Leopold v. Silverman, 7 
Mont.. 266. Nor need it be looked to for 
the grounds of the action: Pridgin v. 
Strickland, 58 Am. Dec.. 124. 

On a prayer for general relief plaintiff 
may have such relief as is consistent with 
the case made: Laverty v. Sexton, 41) Ia.. 
435: Hoskins v. Rowe, 61 Ia.. 10; Merry- 
field v. Willson, 65 Am. Dec., 117; Gillett v. 
Clark. 6 Mont.. 1%; Althoff v. Conhiem, 99 
Am. Dec., 365. note. But relief not specially 
prayed for nor within the scope of a gen- 
eral prayer cannot be granted: Johnson v. 
Mantz. 69 Ia., 710; 27 N. W.. 467. 

Strictly speaking, the prayer is no part 
of the complaint: Custer County v. Yel- 
lowstone County, 6 Mont., 39 46: and a 
prayer in an equitable action seeking relief 
inconsistent with the theory of the com- 
plaint., will be treated as immaterial: 
Arnold v. Sinclair, 11 Ment., 556; 28 Am. 
St. Rep., 49. 
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A complaint will be held sufficient if 
plaintiff is entitled to some relief, although 
not to all demanded: McLeod v. Apple- 


gate, 127 Ind., 349: 26 N. E.. 830: Kerrady 
v. L. S. & M. S. Ry. Co., 131 Ind., 261; 29 
N. E., 1069. 


§ 4807. Grounds of Demurrer of Defendant. 


The defendant may demur to the complaint when it shall appear upon 


the face thereof either, — 


1. That the court has no jurisdiction of the person of the defendant or of 


the subject matter of the action; 


That the plaintiff has no legal capacity to sue; or 
3. That there is another action pending between the same parties for the 


Same Cause. or 


4. That there is a defect of parties, plaintiff or defendant; or 
5. That several causes of action have been improperly united; 
6. That the complaint does not state facts sufficient to constitute a cause 


of action; 


. That the action has not been commenced within the time limited by law. 
[Cf. L. 754, p. 139, § 40; Cd. 781, § 77; L. 86, p. 75, § 1; L. 791, p. 106, § 2; 
2 H. C., § 189; see Or. Cd., § 67; see Cal. C. C. P., § 430; see Ia., § 3854; 


see Ind. R. S., § 339.] 


are next section. grounds of, how speci- 
ed. 

See infra § 4916, grounds of demurrer of 
plaintiff. 

See infra § 4955, when pleading may be 
stricken. 

See notes to last section. 

See supra § 4796, manner of pleading stat- 
ute of limitations. 

DEMURRER GENERALLY.—A demur- 
rer under our statute is neither the general 
nor special demurrer of the common law: 
but a new creation applicable only in the 
instances expressed in the statute: Renton 
v. St. Louis. 1 W. T.. 215. 

It was said in Lafleur v. Douglas (1 W.T., 
1%) that if the complaint is defective, a 
special demurrer to the defective portion is 
the proper procecding. (This ru'e is true, 
under the present practice, if the term 
“special demurrer” be confined to a de- 
murrer to an entire count.) It was held in 
Lowman v. West (8 W.. 355) that a demur- 
rer does not lie to a sing'e paragraph of a 
complaint unless it purports to present a 
complete cause of action. 

A demurrer admits all facts properly 
pleaded: Barnett v. Ashmore, 5 W., 163, 
168. 

The grounds of a demurrer must be dis- 
tinctly specified, but the right to demur is 
lost by answering, and even the objections 
that can be taken advantage of at any 
stage of the proceedings must he availed 
of by some other method: Renton v. St. 
Louis, supra. 

If a demurrer is sustained opportunity 
should be given to amend, if the pleading 
is amendable;: this is especially so. since 
honest endeavor may be secured by impo- 
sition of terms: Id. 

Appearance and filng of a demurrer 
cures defects in service of process: Will- 
iams v. Miller. 1 W. T., 88 

Where the defendant demurs to a com- 
plaint and the court orders it amended, the 
order is in effect a sustaining of the de- 
murrer: Id. 

A demurrer avails nothing where it is 
dropped from the calendar because no one 
appears to pres ceuty it: Livesley v. 
O’Brien, 3 W., 

The fling by er of a motion to dis- 

miss his action, after the sustaining of a 


demurrer to the complaint, is a waiver of 
any error made in ruling ae the demurrer: 
Lowman v. West, 7 W., 

It is error to deny nines motion for 
dismissal of his action, and grant dcfend- 
ant’s motion therefor, after sustaining a 
demurrer to complaint: such error will be 
presumed prejudicial unless the contrary 
affirmatively appears: Id. 

ANOTHER ACTION PENDING. — The 
pendency of another suit between the same 
parties for the same cause of action can- 
not be raised by demurrer unless the fact 
appears on the face of the complaint: 
Jackson v. McAuley, 13 W., 298. 

Under this and § 4909, giving the defend- 
ant the right by demurrer, or answer, to 
raise the defense that there is another ac- 
tion pending between the same parties for 
the same cause, the objection may be in- 
terposed by the plaintiff to defendant’s 
counter-claim. inasmuch as to such plead- 
ing the plaintiff occupies the position of a 
cere Caine v. Seattle & Northern 
Rv. 12 WW.. 596. 

DEF ECT OF “PARTIES, ETC.—If a de- 
fect of parties is not raised by answer or 
demurrer, the court cannot dismiss the ac- 
tion except upon the refusal or neglect of 
plaintiff to bring in the necessary parties, 
after being so ordered, a& provided in 
§§ 4909, 4911, 5085, subd. 5: Harrington v. 
Miller, 4 W., S08. 

Where a defect of parties plaintiff has 
not been raised in the court below by de- 
murrer or answer, objection thereto is 
waived, and cannot be urged on appeal: 
Hannegan v. Roth, 12 W., 69. 

While a court will not proceed to final 
judgment in the absence of a necessary 
party, it will not dismiss the action on 
account of the non-joinder of such party, 
but will retain it until all necessary parties 
are brought in, after which it will proceed 
to judgment on the merits: Id. 

A misjoinder of parties defendant fur- 
nishes no ground for reversal of a judg- 
ment where the cause was dismissed as to 
a defendant claimed to have been improp- 
erly joined: Jackson v. McAuley, 13 W.. 298. 

If a person is joined as party plaintiff in 
an action by an amended complaint, after 
the answer had averred such party had an 
interest in the controversy, defendants can- 
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not afterward, on appeal. raise the objec- 
tion that such additional party is not a 
party in interest: Shepard v. Hil, 6 W., 

Da 

IMPROPER JOINDER OF CAUSES.—A 
complaint imporperly joining causes of ac- 
tion for mandamus and for injunction., will 
be proof against a demurrer for misjoinder 
if it states a good cause of action for in- 
junction, and shows no grounds for man- 
damus, although the causes be not sepa- 
rately stated: Times Pub. Co. v. Everett, 
9 W., 518; 43 Am. St. Rep., 865. 

Tf two causes of action are improperly 
joined, the failure of the court to pass upon 
a demurrer on that ground is not cured by 
sustaining a demurrer to one of the para- 
graphs for want of sufficient facts: Penter 
v. Straight, 1 W., 365. 


INSUFFICIENCY OF FACTS PLEAD- 
ED.—Where enough facts are stated in a 
complaint to constitute a cause of action, 
but are not alleged with sufficient particu- 
larity, the defendant’s remedy is not by 
demurrer, but by motion to make the com- 
plaint more definite and certain: Fares v. 
Gleason, 14 W., 657. 

Although the allegations of a pleading be 
not as full and complete as they might be, 
they should be held sufficient when not at- 
tacked by motion or demurrer, if sufficient 
in other respects: Bell v. Waudby. 4 W., 
148, 747; and while a complaint may be open 
to attack by motion. it may yet be invinci- 
ble against a general demurrer: Howard v. 
Seattle Natl. Bank, 10 W., 280, 283. 

Objection to a complaint for insufficiency 
of facts cannot be raised by motion to dis- 
miss, but only by demurrer or objection to 
admission of evidence: W. C C. Co. v. 
Driver. 9 W., 177. 

In construing a pleading, as against a 
demurrer, the office of which is to raise a 
substantial issue of law, evidentiary facts, 
and even inferences from averments 
amounting to mere conclusions of law. will 
be considered in favor or the pleading: 
Chambers v. Hoover, 3 W. T., 107. 

Where the objection that the complaint 
does not state a cause of action has been 
raised in the lower court by demurrer, and 
the demurrer has been subsequently 
waived, the defendant cannot raise the ob- 
jection of insufficiency of the complaint on 
appeal. as § 4911, permitting the defendant 
to raise the objection at any stage of the 
proceedings that the comnlaint does not 
state a cause of action has no application 
to cases where the point has heen once 
raised in the lower court by demurrer and 
ae abandoned: Mosher v. Bruhn, 15 W., 


Where triable issues of fact are present- 
ed by the complaint, answer and reply, it 
is error to sustain a demurrer to the reply, 
and dismiss the action: Davis v. Oldacres, 
3 W. T.. 593. 

A complaint is not demurrable because 
the prayer is for a larger amount than is 
warranted by the facts: Howard v. Seat- 
tle Natl. Bank. 10 W., 280. 

Where several lien claimants join in one 
action whose claims are of the same char- 
acter, and the claim of each plaintiff is 
separately pleaded, it is error to sustain a 
general demurrer to the complaint for want 
of sufficient facts. If any of the causes 
are well pleaded: Chevret v. M. & L. Co., 
4 W., 721. 

In an action upon an assignment of an 
account due, and a further sum to be 
earned in future, the complaint is good 
against a general demurrer on the cause of 
action for the sum due: Rice v. Yakima & 
P. Ry. Co., 4 W.. 724. 

A complaint against a corporation on a 
contract made with it. without averment of 
{ts corporate existence. is bad on demurrer: 
Tomlie v. Dean, 1 W. T., 46. 

A court of equity will sustain a demurrer 
to a complaint to vacate a judgment at 
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law, unless facts justifying the action ap- 
pear on its face: Wingard v. Jameson, 2 
W. T., 402. 

A complaint in an equitable action for 
return of a conveyance duly executed and 
placed in escrow, before final proof on gov- 
ernment lands conveyed, and which defend- 
ant had wrongfully obtained and had re- 
corded, is good against demurrer, as plain- 
tiff had a specia! interest in the escrow, 
and an action at law would not afford an 
adequate remedy: Paxton v. Danforth's 
Admr., 1 W., 120, 124. 

A complaint for the death of an employee 
is demurrable, when it shows that the peril 
to which he was exposed by his employ- 
ment and which resulted in his death, was 
such as could have been easily seen and 
spores by him: Bullivant v. Spokane, 

. Uil. 

In an action upon a forthcoming bond 
which provided that it should not become 
effective unless the superior court gave 
possession to the principal of the property 
then in the hands of a receiver, the com- 
plaint is demurrable as not stating a cause 
of action when it fails to allege that the 
property had been delivered to the prin- 
cipal, although the complatnt may recite 
an order of the court stating that the prin- 
cipal was in possession of the property: 
Larson v. Winder, 14 W., 647. 

A demurrer to a complaint on the ground 
that it does not state a cause of action 
should not be sustained, where the com- 
plaint states facts sufficient to entitle the 
plaintiffs to the foreclosure of a mortgage 
against the defendants, who were subse- 
quent execution purchasers of the proper- 
ty but had not been made parties to the 
original foreclosure proceedings, although 
the prayer in the present action is to quiet 
the title based upon the decree of fore- 
closure in the former action: Damon v. 
Leque, 14 W., 253. 

In a complaint, on a contract to freight 
prođuce to a certain point, part perform- 
ance alleged, and refusal of defendants to 
permit plaintiff to complete contract, or to 
perform on their part, and damages asked 
for breach: Held, that, there being no al- 
legation of payment on the part performed, 
it would be assumed that suit was brought 
for that as well as for the unperformed 
portion, and hence the demurrer was prop- 
erly overruled to the complaint. If any 
part of the complaint is good it will stand 
against a general demurrer: McCartney v. 
Glassford, 1 W.. 579. 

ACTION BARRED.—If it appear on the 
face of the complaint that the statute of 
limitaticns has run against the claim 
pleaded, advantage may be taken by de- 
murrer: Wilt v. Buchtel, 2 W. T., 417. 
(The statute of limitations was not a spe- 
cific ground of demurrer at the time this 
decision was rendered; under present stat- 
ute if not raised by demurrer it will be 
waived, where the bar of the statute ap- 
pears on the face of the complaint.) ; 

GENERALLY.—See generally, Encyc. Pl. 
& Pr.. Vol. 6. p. 2% et seq. 

A demurrer must be directed to the 
whole of a pleading or to a separate cause 
of action or defense therein: Lock v. Pe- 
ters, 65 Cal., 161; Delaware Co. Bk. v. Dun- 
combe, +8 Ia., 488. 

It does not lie to part of an action or de- 
fense: Reed v. Drais, 67 Cal., 491; Ferrier 
v Ferrier, 64 Cal., 23; but if some portion 
of the complaint states a cause of action 
and the demurrer is addressed to the whole 
thereof it should be overruled: Flemming 
v. Albeck. 67 Cal., 226; McCann v. Pennie, 
100 Cal., 547; Singer v. Cavors, 26 Ia., 178; 
Town of Plainfield v. Plainfield, 30 N. W., 
673; 67 Wis., 526; Oliphant v. Markhan, 23 
Am. St. Rep., 363. 

A demurrer may assign several causes 
and if good as to one, it will be sustained, 
although overruled as to Others: Jeure V. 
Perkins, 29 Ia.. 262. 
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It is within the discretion of the court to 
allow a pleading to be withdrawn in order 
that a demurrer may be filed: Byington v. 
Stone, 51 Ia., 317. 

A demurrer is waived by filing an an- 


swer: Fisher v. Scholte, 30 Ia.. 221; or by 
going to trial on an issue of fact: Porter 


v. Lane, Mor. (Ia.), 197; and the complaint 
will be held good though imperfectly show- 
ing that plaintiff is entitled to relief, either 
legal or equitable: Hulsman v. Todd, 96 
Cal., 228. 

But where a complaint contains two 
counts and neither of them are sufficient a 
general demurrer to the whole complaint 
should be sustained: Churchill v. Pacific 
Imp. Co., 96 Cal.. 490. 

A demurrer admits the truth of all alle- 
gations well pleaded, however improbable 
the facts alleged may be: Woodroof v. 
Howes, 88 Cal., 1$4; Branham v. San Jose, 
24 Cal.. 585; Bailey v. Landingham. 52 Ila., 


415; Pratt v. Lincoln Co., 61 Wis., 62; 20 N. 
W.. 726; Manning v. Pippen, 11 Am. St. 
Rep., 45: a demurrer may be amended: 


Morrison v. Miller, 46 Ia., 84. 

A second demurrer presenting new 
grounds of objection is a new demurrer 
and not an amendment and hence improp- 
cr pees v. Pilmair, 78 Ila.. 434; 43 N. 
AETR TE T f 

The objection for want of jurisdiction is 
not waived even by consent: Orcutt v. 
Hanson. 71 Ia., 514; 32 N. W., 482. 

A demurrer for want of capacity to sue 
lies only when want of capacity be shown 
on face of the complaint, otherwise it must 
be taken advantage of by answer: Wilhoit 
v. Cunningham, 87 Cal., 453. 

A demurrer on this ground must relate 
exclusively to some legal disability of the 
plaintiff. such as infancy, idiocy, coverture, 
or the like, and not to the absence of facts 
sufficient to constitute a cause of action: 
De Bolt v. Carter. 31 Ind., 355; People v. 
Crooks, 53 N. Y., 648; Winfield Town Co. v. 
Maris, 11 Kan.. 128; Dale v. Thomas, 67 
Ind.. 570: Farrell v. Cook, 16 Neb., 483. 
And see Bartholomew v. Lyon, 67 Barb., 86; 
Grantman v. Thrall, 44 Barb., 173; Robbins 
v. Wells, 26 How. Pr.. 15; 18 Abb. Pr., 191; 
Jones v. Steele, 36 Mo., 324; McNair v. 
Toler, 21 Minn., 175; Ferrell v. Cook, 16 
Neb., 48; 20 N. W., 720. 
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For extensive notes on the subject of this 
subdivision see Smith v. Lathrop, M Am. 
Dec., 453 et seq. 

The pendency of a prior suit In a state 
court is not a bar to a suit in the courts 
of the United States between the same pār- 
ties for the same cause of action: Stanton 
v. Embrey, 93 U. S., 548, and numerous de- 
cisions there relied upon; Lynch v. Hart- 
ford F. I. Co.. 17 Fed. Rep.. 627: and see 
the note to West v. McConnell, 25 Am. 
Dec., 195 et seq. 


A misjoinder of parties is not a ground 
of demurrer: Turner v. First Nath Bank, 


26 Ia.. 562; Grayson v. Willoughby, 78 Ia., 
83; 42 N. W., 591; Redelsheimer v. Miller, 


107 Ind.. 485; 8 N. E., 47; Whipperman v. 
Dunn. 124 Ind., 349; 24 N. B., 166. 1045; Davy 
v. Dakota Co.. 19 Neb.. 721; 28 N. W.. 276; 
Hoard v. Clum, 31 Minn., 156; 17 N. W., 275. 

The making of too many defendants does 
not sonstitute a defect of parties: Clark v. 
Crawfordsville Coffin Co., 125 Ind., 277; 235 
N. E., 288. 

A demurrer under this subdivision will 
lie only where the joinder is forbidden, 
such as uniting an action of tort with one 
arising on contract: Hardy v. Miller, 11 
Neb., 395; 9 N. W.. 475. 

If a complaint states facts entitling plain- 
tiffs to relief, either legal or equitable. it is 
sufficient as against a demurrer: White v. 
Lyons, 42 Cal.. 279; McPherson v. Weston, 
64 Cal., 275; Watsen v. Sutro. 86 Cal, 5), 
528; Hulsman v. Todd, 96 Cak.. 228, 230; Mar- 
riott v. Clise, 12 Colo., 561; 21 P., 909; 13 
Colo., 197; 2 Mont., 309. 

A demurrer will not lie to a prayer for 
excessive relief: Scheibe v. Kennedy. 64 
Wis., 564; 25 N. W., 646; Alworth v. Sey- 
mour, 42 Minn., 526: 44 N. W., 1030. 

Where the pleading shows affirmatively 
that the action is barred by the statute of 
limitations it may be assailed by demurrer: 
Miller v. Dawson, 26 la., 186; 
State Ins. Co., 72 Ia.. 44: 34 N. W., 133. 
These rulings are based not upon a statu- 
tory ground of demurrer, but are placed on 


the ground that the objection may be 
raised under the sixth subdivision. 
See note to Sturgis v. Burton, 72 Am. 


Dec., 529. so 


§ 4908. Grounds of Demurrer, How Specified. 


The demurrer may specify the grounds of objection in the statutory lan- 
guage of the last preceding section, or the grounds may be distinctly specified; 
it may be taken to the whole complaint, or to any one of the alleged causes 


of action stated therein. 


[Cf. L. 54, p. 139, § 41; L.’77, p. 18, $ 78; Cd. 781, 


§ 78; 2 H. C., $ 190; see Or., $ 68; Cal. C. C. P., $ 431; see Ia., § 3855. ] 


Sce notes to last section. 

Demurrer to whole complaint, because it 
does not state a cause of action, will be 
overruled if any cause of action can be 
found: Simpson v. Prather, 5 Or., $6; 
Ketchum v. State, 2 Or., 103; Hyde v. Su- 
pervisors, ete.. 438 Wis.. 129; Newberry v. 
Garland, 31 Barb., 121; First Nati. Bank v. 
How, 28 Minn., 150; Butler v. Wood, 10 
How. Pr., 222; Sheldon v. Hoy, 11 How. 
Pr., 11; Seaver v. Hodgkin. 6&6 How. Pr., 
128; Griffiths v. Henderson, 49 Cal., 566; 


Weaver v. Conger, 10 Cal., 233: Bruce v. 


Benedict, 31 Ark., 301; Potter v. Hussey. 
1 Utah. 249; Wheeler v. Conn. Mut. Life 
Ins. Co., 82 N. Y., 53; 387 Am. Rep.. 594; 


Fleming v. Albeck. 67 Cal., 226. 
the complaint contains several counts, a 
general demurrer thereto on the ground 
that it fails to state facts sufficient to con- 
stitute a cause of action should be over- 
ruled if any of the counts are sufficient: 
Ptister v. Wade, 69 Cal., 133. 


And where 


§ 4909. Objections, When to be Taken by Answer. 


When any of the matters enumerated in section 4907 do not appear upon 
the face of the complaint, the objection may be taken by answer. [L. 754, p. 


139, $ 42; Cd. 781, § 79; 2 H. C., § 191; see Or. Cd., §$ 70; Cal. C. C. P., § 
433; N. Y., $ 498; see Ia., § 3856; see Ind., § 343.] 
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See supra § 4907, 
murrer. 

See infra § 4911 and notes, what consti- 
tutes waiver of objection. 

If a defect of parties is not raised by an- 


notes, grounds of de- swer or demurrer, the court cannot dismiss 


the action exeept when plaintiff refuses or 
neglects to bring in the necessary parties: 
Harrington v. Miller, 4 W., MS. 


$4910. Proceedings When Complaint is Amended. 


If the complaint be amended, a copy thereof shall be served on the de- 
fendant or his attorney, and the defendant shall answer the same within such 
time as may be prescribed by the court; and if he omit to do so, the plaintiff 
may proceed to obtain judgment as in other cases of failure to answer. [L. 
"69, p. 20, $ 78; Cd. 781, $ 80; 2H. C., $192; see Or., § 69; see Cal. C. C. P., 
& 432.] 

See infra $ 5000, judgment for want of answer. 


§ 4911. Objections Not Taken Deemed Waived. 


If no objection be taken either by demurrer or answer, the defendant 
shall be deemed to have waived the same, excepting always the objection that 
the court has no jurisdiction, or that the complaint does not state facts suffi- 
cient to constitute a cause of action, which objection can be made at any stage 
of the proceedings, either in the superior or supreme court. [L. 754, p. 139, 
S 43; Cd. °81, $ 81; 2 H. C., § 193; see Or., § 71; see Cal. C. C. P., $ 434; 


> Louis, 1 W. 


ece N. Y.,  499.] 


The language of this section does not jus- 
tity the interposition of a demurrer after 
an answer; if during the proper stage of 
pleading defendant has failed to demur, he 
must wait for his opportunity to make his 
objection in another form: Renton v. St. 
T.. 215, 220. 

An objection to a complaint that it does 
not state facets sufficient to constitute a 
eause of action is not waived by failure to 
demur: Lyen v. Bond, 3 W. T., 407. 

While it Is true that such an objection is 
not waived by not demurring. yet if de- 
fendant answers and goes to trial upon the 
merits, the complaint should be strongly 
construed against him, and the verdict sus- 
tained, if by any reasonable intendment it 
can be upheld: Id.. 410. 

In applying the provisions of this section. 
in case of objections raised for the first 
time in the appellate court. the objections 
are not looked upon as the court below 
would have considered them upon demur- 
rer. The rule of construction of pleadings 
after verdiet obtains, that every reasonable 
intendment comes to the ald of the plead- 
ing, while before verdiet it is strictly con- 
© strued as against the pleader: Coats v. W. 
C. F. & M. Ins. Co., 4 W.. 375, 377. 

Where no objection is made in the court 
below, either by demurrer or answer, to an 
alleged defect of parties plaintiff. it cannot 
be raised in the appellate court for the first 
time: Ralph v. Lomer, 3 W., 491. 

The objection of defect of parties is 
waived, if not raised by answer or demur- 
rer: Harrington v. Miller, 4 W., SS; First 
Nath Bk. v. Hamor. 49 Fed. Rep., 4. 

If a demurrer is interposed, but dropped 
from the calendar for want of prosecution, 
the defect is waived, when cured by action 
had at the trial: Livesley v. O’Brien, 3 W., 
PAA. 

Although a complaint fail to state a cause 
of action, if that objection be not assigned 
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in appellant's brief, and is not presented 
until oral argument on appeal, the supreme 
court will ignore the point: Francioli v. 
Brue, 4 W., 124. 

Leave to sue a receiver jis jurisdictional, 
and cannot be waived by him, and under 
this section the question may be raised at 
any stage of the case either in the lower or 
appellate court: Brown v. Rauch, 1 W.. 497, 

If a complaint on a policy of fire insur- 
ance is insufficient because it fails to show 
What other insurance was upon the prop- 
erty burned, the objection cannot, in. the 
absence of the record showing the facts in 
evidence on the trial, be raised for the first 
time in the appellate court: Coats v. West 
Coast F., ete.. Co.. 4 W., 375. 

A complaint which shows a contract for 
sale and transfer of soldiers’ additional 
homestead serip, seeking a money judgment 
thereon, without stating facts to exonerate 
plaintiffs from blame, fails to state facts 
sufficfent to constitute a cause of action, 
advantage of which may be taken for the 
first time in the appellate court: MeIntosh 
v. Renton, 2 W. T., 121; Sears v. Williams, 
9 W.. 428. 

A motion by defendant to open a default 
judgment entered. not made on a special 
appearance, as well as a subsequent an- 
swer, waives objections theretofore made 
to the jurisdiction of the person: Sayward 
v. Carlson, 1 W.. 29. 

WAIVER OF OBJECTION BY FAIL- 
URE TO DEMUR OR ANSWER.—The ob- 
jection that a complaint does not state a 
cause of action is not waived by failure to 
demur or answer: Bowen v. Emmerson, 3 
Or.. 452; Ewarts v. Steger, 5 Or., 147; Mack 
v. Salem, 6 Or., 275; Olds v. Cary. 13 Or., 
3962, Nor is the objection that the court has 
no jurisdiction: King v. Boyd, 4 Or., 325. 
And these objections may be urged in the 
appellate court: Ewarts v. Steger, 5 Or., 
liv; Caldwell v. Ruddy, 1 Idaho, N. S., 760. 


The answer of the defendant must contain, — 


1. A general or specific denial of each material allegation of the complaint 
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controverted by the defendant, or of any knowledge or information thereof 


sufficient to form a belief; 


2. A statement of any new matter constituting a defense or counterclaim, in 
ordinary and concise language without repetition. [Cf. L. 754, p. 139, § 44; 


L. 69, p. 21, § 80; L. ’77, p. 18, § 82; 
Cd., § 72; see Cal. C. C. P., § 437; see N. Y., § 500 et seq.; 


see fad. R. S., § 347; see Ia., § 3861. ] 


See supra § 4906 and notes, complaint. 

See supra § 497 and notes, demurrer of 
defendant. 

See next section, definition of counter- 
claim. 

See infra § 4913a, joinder of defenses. 

See infra § 4913a, what may be set forth 
in answer. = 

See infra § 4939, answer in justification 
and mitigation. 

See infra § 4943, material allegations not 
controverted are admitted. 

See infra § 4955, when pleading may be 
stricken. 

DENIALS.—An answer denying ‘‘general- 
ly each and every allegation” of the com- 
plaint, is a good general denial, and de- 
fendant may introduce competent evidence 
under such plea: Renter v. Straight, 1 W., 
36d. 

A paragraph of an answer denying the 
allegation of a specific paragraph of the 
complaint is sufficient; so also an answer 
to a paragraph of a complaint alleging sev- 
eral distinct matters “that whether the 
matters and things set forth are true or 
false, defendant has no knowledge or in- 
formation sutticient thereof to form a be- 
lief, and therefore denies the same”; Seat- 
tle Natl Bank v. Meerwaldt, 8 W., 630. 

An allegation in an answer that defend- 
ant “has no knowledge or information suffi- 
cient to form a belief’? is a sufficient denial 
to put in issue the allegations of the para- 
graph of complaint to which it is ad- 
dressed: Colby v. Spokane, 12 W., 690. 

A denial of sufficient Knowledge or infor- 
mation to form a belief as to the allega- 
tions of a complaint that the plaintiff, at 
request of a firm composed of one defend- 
ant and the intestate of the other defend- 
ant, executed a written guaranty in their 
behalf, and an aftirmative defense that, if 
the guaranty was executed, its execution 
was for the purpose of defrauding the firm 
or one of the members thereof, may be in- 
cluded in the same answer, as they are not 
necessarily inconsistent defenses: Corbitt 
v. Harrington, 14 W., 197. 


An answer which states that it “does not 
deny or admit” the allegations of plaintiff's 
complaint, does not constitute a general or 
specific denial, and fs insufficient: Jake v. 
Steinbach, 5 W., 60. And where the answer 
does not deny the facts stated in a para- 
graph of the complaint, but controverts the 
conclusion drawn by the pleader from the 
facts stated, it fails to traverse any mate- 
rial fact: 


Although the denial may not be as spe- 
cific as good pelading requires, for the rea- 
son that defendants ‘‘say that they deny 
each and every allegation,” yet Where there 
is no motion to make the same more spe- 
cific, and it appears from the answer as a 
whole what allegations are denied and 
what are admitted, the denial is sufficient: 
Town of Denver v. Spokane Falls, 7 W., 226. 


If the answer, as a whole, sets up a sem- 
blance of defense, its sufficiency cannot be 
determined on a motion to strike it out as 
irrelevant: Hatch v. Tacoma, etec., Ry. Co., 
6 W., 1, 7; followed in Silsby v. Tacoma, 
etc., Ry. Co., 6 W., 295. 


Cd. 781, § 82; 2 H. C., § 194; see Or. 
see Colo., § 56; 


Althcugh an answer may be defective, if 
it can be gathered therefrom that an issue 
is tendered upon a material matter, it is 
error to render judgment upon the plead- 
ings n plaintiff’s favor: Rourk v. Miller, 


NEGATIVE PREGNANT. — An answer 
reiterating the words of a complaint “that 
whether said warrant came into the hands 
of plaintiff as alleged, this defendant has 
no Knowledge or information suflicient to 
form a belief. and he therefor denies the 
same.” constitutes a negative gs teas 
National Bank v. Meerwaldt, 8 W., 650. 


A denial “in manner and form” admits 
the allegation of the complaint: Seattle v. 
Buzby, 2 W. 


A simple denial that fifty dollars is a rea- 
sonable attorney’s fee admits that any sum 
less than fifty dollars is a reasonable attor- 
Proulx v. S. & P. M. Co.. 6 W., 


A denial of having received the particular 
amount alleged to be due plaintiff is worth- 
less, and tenders no issue; and in the ab- 
sence of other matters of defense, plaintiff 
would be entitled to judgment on the plead- 
ings: Dillon v. Spokane Co., 3 W. T., 428. 

An allegation in an answer that ‘teach 
and every of four separate causes of action 
set forth in the complaint did not accrue 
within six years,” contains a negative preg- 
nant, and it is error to grant judgment for 
failure to deny the same: Gammon v. Dyke, 
2 W. T., 266; distinguished in Penter v. 
Straight, supra. 

GENERAL DENIALS IN PARTICULAR 
CASES.—A plea of general dental does not 
admit the corporate existence of a plaintiff, 
Where that is a necessary allegation of the 
complaint; such denials are intended to put 
plaintiff to his proof as to every allegation 
material to his cause of action: Town of 
Denver v. Spokane Falls, supra. 

In an action upon a contract against a 
corporation, an insufficient denial of the 
complaint admits that the person shown to 
have made the contract sued on was the 
authorized agent of the corporation: Frost 
v. Ainslie L. Co., 3 W., 241. 

If the gist of the complaint is that the 
master has injured the servant and the 
proof shows the injury to have been caused 
by a fellow servant, defendant may move 
for a non-suit, without having pleaded any 
other defense than the general denial: Say- 
ward v. Carlson, 1 W., 29. 

In an action on a judgment of another 
state, an answer which denies the jurisdic- 
tion of the court which granted it, and that 
the cause of action ever existed, states 
mere conclusions of law, and is an insutti- 
cient plea to the jurisdiction: Ritchie v. 
Carpenter, 2 W., 512, 522; see Aultman vV. 
Mills, 9 W., 68. 

In a complaint upon a promissory note 
alleging that the pavees had, ‘‘for value re- 
ceived, duly delivered, transferred and as- 
signed said promissory note to plaintiffs, 
who are now the owners and holders there- 
of,” an issue of ownership is tendered by 
a general denial: Tullis v. Shannon, 3 W., 


Where the allegations of a complaint in 
an action upen a bond sufficiently set forth 
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that it was founded on a good considera- 
tion, an averment in the answer that ‘‘the 
bond was wholly and absolutely without 
any consideration,” amounts merely to a 
denial, and not to new matter requiring a 
reply: Frank v. Jenkins, 11 W., 611. 

An allegation in an answer that repre- 
sentations were false and fraudulent, re- 
garding sale of lands, and that by reason 
thereof defendants were induced to execute 
and deliver the notes sued on, without stat- 
ing wherein such representations were 
false, is the mere expression of an opinion 
and tenders no issue: Natl. Bank v. Hugh- 
son, 5 W., 

An answer setting up a conditional con- 
tract for conveyance of lands, but failing to 
show an offer to reconvey or surrender the 
premises held by vendee, is bad on demur- 
rer: Kenworthy v. Merritt, 2 W. T., 

AFFIRMATIVE DEFENSES. | The de- 
fendant must, in his answer, deny the mat- 
ters alleged, or must state new matter in 
avoidance, or by way of counter-claim: 
PET Sound Iron Co. v. Worthington, 2 W. 

sy 472. 

An afħrmative defense is subject to the 
same rules as the case of a plaintiff who 
has the afħrmative of an issue: Wadhams 
v. Page, 6 W., 103, 107. 

A defendant is required to set forth his 
matter of defense specitically, and with the 
same precision and accuracy which are re- 
quired of a plaintiff, when alleging new 
matter: Meeker v. Wren, 1 W. T., 73; Roe- 
der v. Brown, 1 W. T., 112. 

Affirmative matter in an answer, which, 
in effect, amounts to nothing more than a 
denial of the allegations of the complaint, 
and a reply thereto, adds nothing to the 
issue already formed by defendin(’s general 
denial, and if defendant denies making the 
contract alleged, it is irrelevant to the 
cause to set forth a contract he admits he 
did make: P. S&S. Co. v. Worthington, 
supra; cited in Trumbull v. Jackman, 9 W., 
527. See Distler v. Dabney, 3 W., 200; Osten 
v. Winehill, 10 W., 

An answer alleging “that more than six 
years have elapsed since the cause of action 
on said judgment accrued,” simply states 
the conclusion necessarily inferred from the 
facts alleged in the complaint and is not 
new matter requiring a reply: Lake v. 
Steinbach, supra. 

Where an affirmative defense is pleaded, 
it is error to instruct the jury that "if you 
believe from the evidence that all the mate- 
rial allegations of the complaint have been 
proven by a preponderance of the evidence, 
then you will find for the plaintiff,” since it, 
in effect, ignores the ne pleaded: Dig- 
nan v. Spurr, 3 W., 

In an action by a a iis against a re- 
tiring partner to recover a partnership 
debt, an answer alleging that the creditor 
had agreed to look tc the other partner for 
payment, is an affirmative defense, and, as 
such, must be supported by a preponder- 
ance of the evidence: Wadhams v. Page, 
1 W., 420. 

In an action of forcible entry and detain- 
er, an answer alleging that the defendant 
had been in the quiet possession of the 
premises for more than a year preceding 
the filing of the complaint, but which fails 
to allege that defendant’s estate therein 
had not ended, is insufficient under § 1836 of 
the Code of ’81: Bellingham Bay, etc., Ry. 
Co. v: Strand, 1 W., 133. 


In an action to foreclose a purchase mon- 
ey mortgage, given for land which grantor 
covenanted to own in fee simple, but to 
which he had neither legal nor equitable 
title, the mortgagor may set off his ex- 
penses and outlay in defending and com- 
promising a suit in ejectment in which 
plaintiff has shown a good cause of action, 
as a constructive eviction is eee estab- 
lished: Potwin v. Blasher, 9 W., 
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In an action of ejectment, when plaintiff 
pleads title by virtue of a certificate of 
purchase from a receiver of public money 
of the United States, defendant may prop- 
erly plead, by way of inducement, a cc rtain 
state of facts, by reason of which the com- 
missioner of the general land office caused 
such certificate to be cancelled: Hays v. 
Parker, 2 W. T., 198. 

In an action to recover for services in do- 
ing the county printing the allegations of 
the answer that plaintiff had sold his paper 
in which he contracted to do the printing 
and had refused to perform his contract, by 
reason of which defendant had contracted 
with another to do the printing, for which 
plaintiff now sues, state a good defense: 
Rathbun v. Thurston Co., 8 W., 238. 

In an action to recover rent under a lease, 
an answer substantially alleging that it 
was conceded by all the parties that the 
lease was void, that defendants surrendered 
the premises to plaintiffs, that a new agree- 
ment was made to occupy at a fair and 
reasonable rental, and that defendants re- 
entered thereunder, is not obnoxious to de- 
murrer, but the frivolous and redundant 
matter therein and its uncertainty can only 
be reached by a motion to strike or to 
make more certain: Isaacs v. Holland, 4 


In an action in this state upon a promis- 
sory note executed in Oregon on a loan 
made there, an answer alleging that under 
§ 2557, Oregon Statutes, such note is usuri- 
ous, is demurrable. as the only effect of the 
Oregon statute would be to prevent the col- 
lection of interest in excess of ten per 
centum: McDaniel v. Pressler, 3 W., 636. 

In an action upon a policy of insurance 
issued by a company incorporated in this 
state upon property in the state of New 
York, the allegations of the answer in the 
particular case held to state a good defense: 
8 v. Cascade Fire, etc., Ins. Co., 8 W., 


SPECIAL DEFENSES—ESTOPPEL.—An 
estoppel must be specially pleaded to be 
available as a defense: Walker v. Baxter, 
6 W., 244; Jacobs v. National Bank, 15 W., 
358. Facts of the particular case held in- 
sufficient as a plea of estoppel: Walker v. 
Baxter, supra. 

Matter by way of estoppel is available as 
a defense in an action at law as well as in 
Sweeney v. Pacific Coast Elevator 
14 W., 562. 

Failure of defendants to deny Hability, 
and their taking of a joint receipt for sum 
paid, will not operate as an cstoppel on the 
ground that they led plaintiff, the assignee 
of the original contractor, to believe that 
they had jointly contracted, or were jointly 
liable, when plaintiff before bringing suit 
sought to hold but one of defendants Hable: 
Pacitic Cable, ete., Co. v. MeNatt, 2 W., 216. 

PAYMENT.—When payment is not plead- 
ed it cannot be proved under a plea of gen- 
eral denial of the allegations of the com- 
plaint: Maney v. Hart, 11 W., 67; Spokane 
M. & L. Co. v. McChesney, 1 W., 609. 

USURY.—Usury must be pleaded when 
relied on as a defense: Brundage v. Burke, 
11 W.. 679. 

RES JUDICATA.—The plea of res judi- 
cata is not available as a defense where the 
parties to the action are not the same as in 
the one in which the judgment sought to be 
ar was rendered; De Mattos v. Jordan, 
9 

A valid judgment for plaintiff finally neg- 
atives every defense that might and should 
have been raised against the action, for the 
purpose of every subsequent suit between 
the same parties or their privies in refer- 
ence to the same subject matter: Isensee 
v. Austin, 15 W., 352. 

The assignees of a contract are barred by 
the rule of res judicata from maintaining a 
suit to be subrogated to the rights of the 
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mortgagee in a certain mortgage, which 
they had agreed to pey in part considera- 
tion of their contract, by reason of over- 
payments on such contract, when judgement 
has already been obtained against their as- 
siznors canceling the contract for Non-per- 
formance, and such rights as the assignees 
now claim would have been available as a 
defense by their assignors in the former 
actioni Isensee v. Austin, supra, following 
Wilkes v. Davis. 8 W.. 12, which lays down 
the rule of res judicata, 

A judgment ina former suit on an express 
contract is not a bar toa second suit on a 
quantum meruit for the same services, 
when it takes dufferent evidence to estab- 
lish the two causes of action: BKuddress vV. 
Schatfer, 12 W.. 310. 

In a suit upon a contractor's bond the 
defense of res judicata cannot be set up by 
reason of the fact that in a prior action 
one of the sureties had recovered judgment 
against the obligee for moneys advanced to 
pay Jaborers upon the oblizee’s promise to 
refund: De Mattos V. Jordan, 15 W., 378. 

An item for services between certain 
dates, whieh the jury are instructed not to 
allow but upon which evidence Was given 
and which does not constitute a separate 
cause of action, cannot., after final juds- 
ment in the case for the remainder of the 
claim sued upon, be recovered in a subse- 
quent action: Stern V. Wash. Natl. Bank, 
14 W. dil. 

One against whom a judgment is obtained 
for part only of the items claimed is not 
obliged to see that the judgment recites 
anything about the items rejeeted, in order 
to plead the judgment as a bar to a sub- 
sequent action on such item: Id. 

Where judgment in an action for damages 
for breach of contract was sought, res judi- 
ceata cannot be pleaded to an action on cer- 
tain promissory notes which were given as 
consideration for the contract: Allen v. 
Wall T Wa, 516. 

The plea of res judicata applies, as a gen- 
eral ds. trine, not only to points upon which 
the court was actually required by the par- 
ties to form an opinion and pronounce judg- 
ment, but to every point which properly 
Selongs to the subject of litigation, and 
which the parties, exercising reasonable 
diligence, might have brought forward at 
the time: Sayward v. Thayer. 9 Wa 22; 
followed in State Vv. Gloyd, H W., 5, 7. 

Where an electric light company has se- 
cured a restraining order prohibiting a city 
from interfering with it while stretching 
certain wires, which had been torn down 
the night before by the city officials, a sub- 
sequent action by the city seeking to re- 
strain the company from replacing its wires 
involves identical issues and is subject to a 
plea in abatement: Tacoma v. Commercial, 
ete.. Power Co.. 15 W., ols. 

FORBEARANCE. — A promise to forbear 
to sue for a delinite time, where the prom- 
ise is based upon a sufficient consideration, 
may be pleaded in bar to an action; Staver 
& Walker v. Missimer, 6 Wa 173. 

An accepted order upon a third person for 
the payment of a debt not due is suthicient 
consideration of forbearance: Td. 

ULTRA VIRES.—If a banking corpora- 
tion has received and retained the benefits 
of a transaction it cannot set up the plea 
of ultra vires: Tootle v. First Nath Bank, 
6 W.. JIM. 

ANOTHER ACTION PENDING.—W here 
a plea of another action pending has been 
interposed, a reply that. subsequent to the 
filing of the plea, the suit Whose pendency 
was alleged had been dismissed, is good 
against demurrer; Boyle v. G. N. Ry. Co., 
13 WO 

The fact that a stay of proceedings of a 
cause in a court of this state has been 
granted on motion instead of answer set- 
ting up the pendency of an action in an- 


OF PROCEDURE IN COURTS OF RECORD. 


(Tiree XXVII. 


other state involving the same 
matter is not ground for reversal: 
Superior Court, 14 W., 686; citing Neufelder 
v. No. British, ete., Ins. Co.. 10 W.. 393; 
A a v. German-Am. Ins. Co., 6 W. 
330. 

The pendency of a ereditor’s hill in an- 
other state which seeks to subject to the 
claims of creditors the proceeds of an in- 
surance policy, upon which an assignee of 
the assured had instituted an action in this 
state, will not constitiute a ground for 
stay of proceedings here, when the assignee 
has not been made a party to the action in 
the foreign court, even though it is averred 
in the pleadings therein that the assign- 
ment was invalid because of fraud: State 
v. Superior Court, 14 W.. 656. 

Notice by the defendant in an action in 
this state to the plaintiff that the debt 
claimed by plaintiff is the subject of an- 
other action in a foreign state against the 
sume defendant imposes no obligation on 
plaintiff to appear in the foreign court and 
defend the action there: Id. 

TENDER OF DEED. — Where a com- 
plaint for the rescission of a contract for 
the sale of land alleges that the complain- 
ants are willing to complete the contract, 
if the court finds a good, marketable title 
could be made to them, an answer by the 
defendants offering to make a deed either 
by the executor or by a commissioner, as 
the court shall decree, constitutes a sufti- 
cient tender of a deed, under the issue as 
made by- the complaint: Hyde v. Hiller, 10 
W.. 5S6. 

ACCORD AND SATISFACTION. — Fail- 
ure to allege payment or tender In plea of 


subject 
State v. 


accord and satisfaction in the particular 
cense held fatal: Rogers v. Spokane, 9 W., 
165. 


As to what constitutes an accord and sat- 
isfaction for breach of a covenant of war- 
ranty. see Reichel v. Jeffrey, 9 W., 250, 

STATUTE OF LIMITATIONS. —In order 
to take advantage of the statute of limita- 
tions, the fact that a defendant Wis a non- 
resident of the state at the time the cause 


of action against him accrued must be 
atiirmitively alleged in his answer, in the 


absence of such averment in the complaint, 
in order to rebut the presumption of resi- 
dence within the state: Lake v. Steinbach, 
5 W. Hod, 

NON-JOINDER. — If the defect of non- 
joinder of a co-debtor in a contract or judg- 
ment does not appear on the face of the 
complaint, advantage of the omission can 
only be taken by plea in abatement, and a 
defendant who fails to so plead is deemed 
to have waived the objection: First Natl. 
Bank v. Hamor. (Wash.) 49 Fed. Rep.. +45. 
See infra § 411. 

INCONSISTENT DEFENSES.—A plea of 
want of consideration in an answer is in- 
consistent with an admission in an afirma- 
tive defense that there was a consideration 
for the contract sued on, and in such case 
plaintiff cannot be put upon proof of the 
matter denied; Allen v. Olympia L. & P. 
Co.. 13 W., 307; citing Seattle Natl. Bank 
v. Carter, 13 W.. 281. 

Where an allegation of general denial in 
an answer is followed in an aftrmative de- 
fense by a special averment of the truth of 
the matter which had been denied, the 
defenses are so inconsistent they cannot 
stand together, and the plaintiff will not 
be compelled to establish the truth of an 
allegation in his complaint to whieh such 
defenses are set up: Seattle Natl Bank. v. 
Carter, 13 W.. 25; Allen V. Olympia, ete. 
Co., 13 W.. 310; cited in Corbett v. Harring- 
ton, 14 W., 197. 

In an action upon a promissory note, a 
general denial that defendants had as prin- 
cipals promised to pay ike sum alleged in 
the complaint to plaintiff, “except as herein 
expressly admitted, explained, or qualified,” 
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will, in the absence of anything restricting 
the application of such qualifications to the 
general denial, apply to an affirmative de- 
fense: and, in such case, the averments in 
the affirmative defense that defendants in- 
dorsed as sureties only, will destroy the 
effect of the general denial, as being incon- 
sistent therewith: Lamberton v. Shannon, 
13 W., 404; Seattle Natl. Bank v. Carter, 13 
W., 281; Allen v. Olympia L. & P. Co., 13 
W., 307; Allen v. Chambers, 13 W., 327. 

In an action to recover damages for 
death resulting from the alleged negligence 
of defendant, an answer denying negli- 
gence, and setting up further, that, if there 
was any, the plaintiff’s intestate was guilty 
of contributory negligence, is not objection- 
able as setting up inconsistent defenses: 
Pugh v. O. I. Co., 14 W., 331; cited in Glass 
v. Coleman, 14 W., 639. See Seattle Natl. 
Bank v. Carter, 13 W., 281; Corbett v. Har- 
rington, 14 W., 197. 


AMENDMENTS.—The fact that the court 
allows defendants to amend their answer 
at the trial, after three answers had al- 
ready been filed in the case, does not con- 
stitute an abuse of discretion on the part 
of the court: Barnes v. Packwood, 10 W., 


The acticn of the trial court in permitting 
the amendment of an answer to a com- 
plaint on a promissory note, on the day of 
trial, so as to change an admission of its 
execution to a denial thereof, without a 
showing of good grounds therefor, and its 
refusal to grant a new trial to plaintiff, 
who was misled by the original answer into 
the assumption that no proof of execution 
was necessary, is an abuse of discretion on 
the part of the court warranting a re- 
versal: Gould v. Gleason, 10 W., 477. 

Where the nature of the answer inter- 
posed to a complaint and the proof there- 
under clearly indicate that it was the in- 
tention of defendant to plead a three years’ 
statute of limitations as a bar, and by mis- 
take the defendant in pleading such statute 
had specified two years instead of three, it 
is not an abuse of discretion for the court 
after the hearing of the cause, to allow an 
amendment correcting the mistake, al- 
though the equities of the case may be in 
Tavor gA the plaintiff: Morgan v. Morgan, 
10 . 99. 


WAIVER BY APPEARANCE, ETC. — 
Jurisdiction of the court of the person of 
the defendant is waived by appearance and 
pleading to the merits: Meigs v. Keach, 
1 W. T.. 300. 

Objections to jurisdiction of the person 
taken before entry of default are waived 
by motion to open default and by the sub- 
sequent filing of an answer: Sayward v. 
Carlson, 1 W., 29. 

An objection fcr misnomer of plaintiff is 
waived by filing an answer to the merits; 
but it is not prejudicial error for the court 
to order the filing of an amended com- 
plaint after isue joined, where no consider- 
able expense or delay is suffered: Lee v. 
Lee, 3 W., 236. 

The filing of a substituted answer does 
not operate as a waiver of exception to an 
order striking out an affirmative defense in 
the original pleading: Schulte v. Little- 
john, 2 W.,°129. 

JUDGMENT ON PLEADINGS.—If an an- 
swer is filed which fails to controvert the 
material allegations of the complaint, 
plaintiff is entitled to judgment for failure 
to answer, although plaintiff may have 
filed a reply to the defective answer: Port 
v. Parfit, 4 W., 369; King v. J R. & N. Co., 
1 W., 127. 

In an action for purchase price of land, 
where there is no denial of the allegation 
that defendants were in possession at the 
time of the commencement of the action, 
nor of any other material allegation there- 
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of, plaintiff is entitled to judgment on the 
pleadings: Hanna v. Savage, 7 W., 414. 

In an action upon a promissory note, 
plaintiff is entitled to judgment on the 
pleadings, when the answer admits the ex- 
ecution of the note and negatives the alle- 
gation of non-payment in the complaint 
merely by general denial: National Bank 
v. Western Iron & Steel Co., 14 W., 162. 

GENERALLY.—See Pom. Rem., § 581 et 
seq. and § 592 et seq. 

See Encyc, of Pl. & Pr., p. 777 et seq. 

See for defense of denial, Pom. Rem., § 610 
et seq. 

For denial of knowledge or information, 
see Pom. Rem., 8§ 640, 641. 

See also exhaustive note on this subject 
in Humphreys v. McCall, 70 Am. Dec., 625. 

As to how new matter should be pleaded, 
see Pom. Rem., 8 686; and for rules relat- 
ing to pleading statute of limitations, see 
Pom. Rem., § 713. 

As to what defenses should be specially 
pleaded, see McKyring v. Bull, 69 Am. Dec., 
705, 706. note. 

See Encyc. Pl. & Pr., Vol. 779 et seq. 

ANSWER GENERALLY. — The answer 
should either take issue directly on the 
allegations of the complaint, or, confessing 
them, should state distinctly and positively 
new matter sufficient to avoid them: Ladd 
v. Stevenson, 1 Cal., 18; Grogan v. Ruckle, 
1 Cal., 194; Walton v. Minturn, 1 Cal., 362; 
Bernard v. Mullott, 1 Cal., 368. It is not 
required to contain any prayer for relief, 
except where affirmative relief is sought: 
Bridge v. Payson, 5 Sand., 210: Bendit v. 
Annesley, 42 Barb., 192; nor any statement 
as to what defendant may consider the 
legal effect of the facts he avers: Dawley 
v. Brown, 9 Hun., 461; nor need the de- 
fendant, after stating facts showing that 
plaintiff ought not to recover, state reasons 
why he should not recover: Bridge v. Pay- 
son, 5 Sand., 210. An answer cannot prop- 
erly set up an objection which appears 
upon the fact of the complaint, where a 
demurrer upon that ground had been over- 
ruled: Tennant v. Pfister, 45 Cal., 270. The 
rights of the parties to a legal action must 
be determined as they existed at the com- 
mencement of the action. Although an 
equitable defense is allowed to such an 
action, it does not, when interposedp 
change the character of the action, or 
authorize transactions subsequent to its 
commencement to be shown to affect those 
rights: Wisner v. Ocumpaugh, 71 N. Y., 
113. One defendant cannot answer for an- 
other; wh2n he does it may be stricken 
out: Wheeler v. West, 78 Cal., 95. 

GENERAL DENIAL. — Conjunctive de- 
nials of allegations in the complaint are in- 
sufficient: Leroux v. Murdock, 51 Cal., 541. 
They raise no issues: Moser v. Jenkins. 5 
Or., 447; Smith v. Smith, 19 Neb., 714; Mil- 
ler v. Tobin, 18 Fed. Rep., 614. 

A denial in this form, “he says that he 
denies each and every allegation,” ete., is 
a good general denial: Jones v. Ludlum, 74 
N. Y., 61. In an action upon a contract be- 
tween the parties, under a general denial, 
the defendant cannot prove that the plain- 
tiff did not own the claim in suit: Smith 
v. Hall, 67 N. Y.. 48. 

SPECIFIC DENIAL.—A specific denial is 
a denial applicable only to the particular 
allegation controverted: San Francisco 
Gas Co. v. San Francisco, 9 Cal., 453. A 
denial of an allegation in a complaint 
should so specify the allegation intended to 
be controverted that any person of average 
intelligence could identify it: Mattison v. 
Smith, 19 Abb. Pr., 290; and if not done, the 
answer will be bad for uncertainty: Id. A 
denial in the words of the complaint is very 
often, and it may be even said generally, 
bad: Moser v. Jenkins, 5 Or., 447; Robbins 
v. Lincoln, 12 Wis., 9; for it usually raises 
a ‘negative pregnant,” with an admission 


1325 


3 4912.) > 


that the alleged facts may have transpired 
on some other day or under different cir- 
cumstances: Schaetzel v. Germantown, 
ete., Ins. Co., 22 Wis., 412; Davidson v. 
Powell, 16 How. Pr., 467: Salinger v. Lusk, 
7 How. Pr., 430; Frasier v. Williams, 15 
Minn., 204; "Warden v. Atchison, etc., Ry. 
Co., 4 Neb., 521; Holden v. Kirby, 21 Wis. = 
149; Cuthbert v. City of Appleton, 24 Wis., 

383. Thus a dental of wrongfully or illegal- 
ly doing an act is an admission of doing 
the act, and the coure will decide whether 
it was lawful or not: Harris v Shontz, 1 
Mont., 212; Toombs v. Hornbuckle, 1 Mont., 

256; Leroux v. Murdock, 51 Cal., 541. It is 
not a denial of the act, but only of the 
character thereof: Wood v. Richardson, 35 
Cal., 49; Feeley v. Shirley, 43 Cal., 360; 
Larney v. Mooney, 50 Cal., 610. Soa denial 
that property sued for is of a certain value 
alleged in the complaint is an admission of 
any less value: Scovill v. Barney, 4 Or., 
288; - Leffingwell v. Griffing, 31 Cal., 232; 
Towdy v. Ellis, 22 Cal., 650. So it is held 
that no issues are raised by denials in con- 
junctive form: Moser v. Jenkins, 5 Or., 
447; Fitch v. Bunch, 30 Cal., 211. Therefore 
if facts stated in the complaint in con- 
junctive form are desired to be contro- 
verted, they must be denied disjunctively: 
Young v. Catlett, 6 Duer, 437; Shearman v. 
N. Y. Cent. Mills, 1 Abb. Pr., 187; Reed v. 
Calderwood, 32 Cal.. 109; Fish v. Redington, 
81 Cal., 19. Hypothetical denials are not 
generally good: Alemany v. Petaluma, 38 


Cal., 557; Lewis v. Acker, 11 How. Pr., 163; 
Buddington v. Davis, 6 How. Pr., 401; but 
in some cases thev are allowed, as where 


defendant denies because of lack of suffi- 
cient information to form a belief: Brown 
v. Ryckman, 12 How. Pr., 313. Argumenta- 
tive denials are not generally allowed: 
Morris v. Thomas, 57 Ind., 316; Lewis v. 
Kendall, 6 How. Pr., 59, 66; De Forrest v. 
Butler, 62 Ia., 78. But see Loeb v. Weis. 64 
Ind., 28; Simmons v. Green, 35 Ohio St., 
104. Nor is a denial in the alternative ever 
allowed: Ladd v. Ramsby, 10 Or., 207; Cor- 
bin v. George, 2 Abb. Pr., 465; Otis v. Ross, 
8 How. Pr., 193. Thus an allegation that if 
the plaintiff should prove certain facts the 
defendant will prove certain matters (stat- 
ing them) is bad, as being contingent in- 
stead of positive: Lewis v. Kendall, 6 How. 
Pr., 59, 66. A denial should be direct and 
unequivocal: West v. Am. Exchange Rank, 
44 Barb., 179; Harden v. Railroad Co., 4 
Neb., 523; and if evasive will not be con- 
strued as a denial: West v. Am. Exchange 
Bank, supra; Wood v. Whiting, 21 Barb., 
190; but if it distinctly traverses the matter 
alleged, it will be held good, regardless of 
the form in which it is expressed: Hill v. 
Smith, 27 Cal., 479; Morrison v. O’Reilly, 
2 Utah, 16. 


DENIAL OF KNOWLEDGE OR IN- 
FORMATION SUFFICIENT TO FORM 
BELIEF.—It has been held that any and 
all material allegations may be put at issue 
by this form of denial: Livingston v. Ham- 
mer, 7 Bosw., 670; Richter v. McMurray, 
15 Abb. Pr., 346; Treadwell v. Commission- 
ers, 11 Ohio St., 183; Kitchen v. Wilson, 80 
N. C., 192; Farmers’. etc., Bank v. City of 
Charlotte, 75 N. C., 45; Macklay v. Sands, 
94 U. S., 586; Ames v. Railroad Co., 12 
Minn., 412; Roby v. Hallock, 55 How. Pr., 
412; Metraz v. Pearsall, 5 Abb. N. C., 90: 
Richards v. Fuechsel, 5 Civ. Proc. R., 430: 
Henderson v. Manning, § Civil Proc. R., 221; 
People v. Curtis, 1 Idaho, 753; MecClay v. 
Sands, 94 U. S., 586, reversing 2 Mont., 35. 
But the late rule in New York and other 
states is, that a party cannot file an an- 
swer containing an unqualified denial if he 
has no personal knowledge concerning the 
fact, but must deny upon information and 
belief: Brotherton v. Downey, 59 How. Pr., 
206. And it is held, on the other hand, that 
where the facts are presumptively within 
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the defendant’s knowledge, a denial on in- 
formation and belief is insufficient, but a 
positive denial, if any, must be made, as 
where the allegation charges the defendant 
with having done or failed to do certain 
acts: Hanna v. Barker, 6 Colo., 303; Hum- 
phreys v. McCall, 9 Cal., 59; Gas Co. v. San 
Francisco, 9 Cal., 453; 62 N. Y., 651; Morton 
v. Jackson, 2 Minn., 219; or by his agent or 
partner: Lewis v. ‘Acker, 11 How. Pr., 163; 
Chapman v. Palmer, 12 How. Pr., 37; Beebe 


v. Marvin, 17 Abb. Pr., 194; Loveland v. 
nace 74 Cal., 298; Mulcahy v. Buckley, 
al., 3 


The denial must be of knowledge or in- 
formation: Lloyd v. Burns, 6 Jones & 8., 
423; 62 N. Y., 651; Manny v. French, 23 Ia., 
250; People v. McCumber, 27 Barb., 632; 15 
How. Pr., 186; Humphreys v. McCall, 9 
Cal., 59; a mere denial of information be- 
ing insufficient: Manny v. French, supra. 
A denial that defendant has ‘‘sufficient 
knowledge or information to form a belief 
as to whether the facts charged in the 
complaint are true” is sufficient: Robbins 
v. Baker, 2 Or., 52; Wilson v. Allen, 11 Or., 
154; Sherman v. Osborn, 8 Or., 66. This 
form of denial is peculiarly proper where 
one has no information on which to form a 
belief and must make a verified answer, as 
required in this state. If a party has no 
knowledge of the matter alleged in the 
complaint, he is not bound to inform him- 
self on them before answering: Oregonian 
Ry. Co. v. Oregon Ry. & Nav. Co., 10 Saw., 
464. The same rule applies where one on 
information and belief, or for want thereof, 
denies the execution and record of a re- 
corded instrument: Goodell v. Blumer, 41 
Wis., 436; Mills v. Town of Jefferson, 20 
Wis., 50; City of Milwaukee v. O’ Sullivan, 
25 Wis., "666; Brown v. La Crosse City, etc., 
21 Wis., 61. As to the denial of corporate 
existence, see Concordia Sav., etc.. Assn. V. 
Reed, 93 N. Y., 474; Crane, etc., Mfg. Co. v. 
Morse, 49 Wis., 368; Brown vV. City of La 
Crosse, etc., 21 Wis., 51. 


WHAT MAY BE DENIED. — Denials 
must be of material allegations only: King 
v. Utica Ins. Co., 6 How. Pr., 485; Fry v. 
Bennett, 5 Sand., 54; Foren v. Dealey, 4 Or., 
92. An answer need not traverse mere mat- 
ters of surplussage: Racouillat v. Rene, 32 
Cal., 450; Pence v. Durbin, 1 Idaho, 550. 
Only those allegations are deemed to be 
material which the plaintiff must prove 
upon the trial in order to maintain his ac- 
tion: Clay Co. v. Simonsen, 1 Dak., 403; 
Fairchild v. Railroad Co., 15 N. Y., 337. All 
matters inserted in the complaint which 
are merely evidence constitute immaterial 
averments, and the defendants need not 
answer them. If they do, both the com- 
plaint and answer, so far as they relate 
thereto, must be disregarded when the suf- 
ficiency of the pleadings and issues are 
brought in question: Jones v. Petaluma, 
36 Cal., 233; and see White v. Allen, 3 Or., 
103; Thompson v. Lee, 8 Cal., 280; Green v. 
Palmer, 15 Cal., 411; Coryell v. Cain, 16 Cal., 
567; Willson v. Cleaveland, 30 Cal., 192; 
Larco v. Casanueva, 30 Cal., 561; Racouillat 
v. Rene, 32 Cal., 450. If the answer merely 
denies the conclusions of law resulting from 
the facts averred in the complaint, it is 
insufficient to raise an issue, and the facts 
are deemed admitted: Nelson v. Murray, 
23 Cal., 338; Wormouth v. Hatch, 33 Cal., 
128; Lightner v. Menzel, 35 Cal., 452. 

Thus a denial of indebtedness, without a 
denial of any of the facts from which that 
indebtedness follows as a conclusion of law, 
raises no issues: Curtis v. Richards, 9 Cal., 
38; Kinney v. Osborne, 14 Cal., 112; Morrow 
v. Congan, 3 Abb. Pr., 328. The supreme 
court of California have gone so far as to 
hold that even where the complaint is in 
indebitatus assumpsit (which complaint 
they hold to be good, thus recognizing that 
indebtedness is a fact), a denial of the in- 
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debtedness is not sufficient, being a denial 
of a conclusion of law, and not of a fact: 
Wells v. McPike, 21 Cal., 215. Several other 
cases have been thought to be authorities 
for this proposition, but erroneously. For 
instance, Caultield v. Sanders, 17 Cal., 571, 
and Higgins v. Wortell, 18 Cal, 330. An 
averment in an answer that the plaintiff’s 
debt is barred by a discharge in insolvency 
is only a conclusion of law, and not the 
Statement of a fact: Christy v. Dana, 42 
Cal., 174. Denials that plaintiff is the legal 
owner and holder of the note sued on are 
denials of conclusions of law,and will be 
Struck out on motion: Frost v. Bradford, 
40 Cal., 165; Felch v. Beaudry, 40 Cal., 439. 
So in an action to enforce a lien, a denial 
that the plaintiff had any lien raises no 
issue: Bradbury v. Cronise, 46 Cal., 287. 

While the denial must be direct, it is not 
contined to facts directly alleged, but facts 
impliedly averred may be traversed as 
though they were directly averred, and the 
defendant will be entitled to try any issue 
thus formed, though the plaintiff intended 
to present a different question: Youngs v. 
Kent, 46 N. Y., 672; Marie v. Garrison, 83 
N. Y., 14. i 

In no case can the allegation of a veri- 
fied complaint be controverted by a denial 
of sufficient knowledge or information upon 
the subject to form a belief: Curtis v. 
Richards, 9 Cal., 33; Humphreys v. McCall 
9 Cal., 59. f 

A denial upon information sufficient to en- 
able defendant to answer, without averring 
that he has no belief on the subject is sufti- 
clent to enable such answer, raises no is- 
sues: Naftzger v. Gregg, 99 Cal., 83. 

Defective denials “on information or be- 
lief,” although imperfect, where plaintiff 
goes to trial without objection thereto, 
treating them as an issue, will not be held 
defective on appeal: People v. Swift, 96 
Cal., 166. : 

NEW MATTER.—New matter is where 
defendant seeks to introduce into the case 
a defense not disclosed by the pleadings— 
something relied on by him, but not put in 
issue by the plaintiff: Bridges v. Paige, 13 
Cal., 640. Any matter which admits and 
avoids the cuuse of action set up in the 
complaint or petition, and constitutes a de- 
fense thereto, is new matter: Carter v. 
Koezley, 9 Bosw., 583; 14 Abb. Pr.. 147: Gil- 
bert v. Cram, 12 How. Pr., 455; Bellinger V. 
Craigue, 31 Barb., 534; Goddard v. Fulton, 


21 Cal., 430; State v. Williams, 48 Mo., 210; 
Northrup v. Insurance Co., 47 Mo., 435; 
Anson v. Dwight, 18 Iowa, 241: Horton v. 


Ruhling, 3 Nev., 498. Whatever admits that 
a cause of action, as stated in the com- 
plaint, once existed, but at the same time 
avoids it—that is, shows that it has ceased 
to exist—is new matter: Swenson v. Cresop, 
28 Ohio St., 668; Allen v. Saunders, 6 Neb., 
436; Coles v. Soulsby, 21 Cal., 47. A party 
does not waive the effect of a denial con- 
tained in one portion of his answer by set- 
ting up in the appropriate manner new or 
affirmative matter: Billings v. Drew, 52 
Cal., 565; Buhne v. Corbett, 43 Cal., 264: 
Quigley v. Merritt, U Ia., 147. Among in- 
Stances of new matter are release: Turner 
v. Caruthers, 17 Cal., 431; McKyring v. 
Bull, 16 N. Y., 297; accord and satisfaction: 
Coles v. Soulsby, 21 Cal., 50; Sweet v. Bur- 
dett, 40 Cal., 97; payment: Green v. Palm- 
er, 15 Cal., 417; Seward v. Torrence, 3 Hun., 
220; discharge in bankruptcy: Cornell v. 
Dakin, 38 N. Y., 253; license: Clifford v. 
Dam, 82 N. Y., 52; act of God: New Ha- 
ven, etc., Co. v. Quintard, 37 How. Pr., 29; 
and the like. 

But new matter must be distinctly 
averred to be taken advantage of: Glazer 
v. Clift, 10 Cal., 303; Morrill v. Insurance 
Co., 33 N. Y., 429; McKyring v. Bull, 16 N. 
Y., 297; Johnson v. Ball, 74 N. C., 355; Rail- 
road Co. v. Washburn, 5 Neb., 125; Ocean 
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Steamship Co. v. Williams, 69 Ga., 251; Peet 
v. O’Brien, 5 Neb., 360; and a defendant 
cannot give evidence of any new matter 
not set up in his answer: Sanford v. Tra- 
vers, 7 Bosw., 498; 40 N. Y., 140; Dieffen- 
dorf v. Gage, 7 Barb., 18; Laker v. Bailey, 
16 Barb., 54. 

Defenses should be so pleaded that, being 
admitted as pleaded, a judgment must go 
for the defendant, and this rule fs especial- 
ly rigid in pleading fraud: Greiss v. State 
Investment, etc., Co., 98 Cal., 241. 

Where the defendant wished to raise the 
point under denial that a steamboat com- 
pany could not be incorporated under an 
act of the legislature, the court held that 
the want of capacity in the plaintiff to sue 
should have been specially set up in the 
answer; the denial was not sufficient: Cal. 
Steam Navigation Co. v. Wright, 8 Cal., 
590; the want of legal capacity to sue is a 
personal disability, and if the defendant 
intends to set up such a defense, he should 
state so distinctly: Id. 

Any matter which does not discharge or 
avoid a cause of action theretofore existing, 
but the purpose of which is to show that 
the alleged cause of action never did exist, 
and that material allegations of the com- 
plaint are not true, is not new matter such 
as is required to be specially pleaded: 
Churchill v. Baumann, 95 Cal., 541. 

DEFENSES IN PARTICULAR CASES.— 
In the code states, where general denial is 
provided for by statute, an important mat- 
ter for consideration is the question 
whether certain defenses are or are not ad- 
missible under such a denial. But as in 
this state only specific denials are admis- 
sible, the question does not arise, and the 
only question for consideration is, whether 
or not a defense constitutes new matter. 
Some examples of what constitute new 
matter, and which must be pleaded as 
such, have already been stated. 

The defense of action pending must be 
specially pleaded: Williams v. McGrade, 18 
Minn., 82; Turner v. Reese, 22 Kan., 319; 
Wythe v. City of Salem, 4 Saw., 88; Cala- 
veras Co. v. Brockway, 30 Cal., 325; Daw- 
ley v.. Brown, 79 N. Y., 390; Bourland_ v. 
Nixon, 27 Ark., 315. An award is in confes- 
sion and avoidance, and must be specially 
pleaded as new matter: Brown v. Perry, ił 
Ind., 32; Brazil v. Isham, 12 N. Y., 9. So with 
defenses of incapacity, such as coverture: 
Stevens v. Bostwick, 2 Hun., 423; Frecking 
v. Rolland, 53 N. Y., 422; Smith v. Dunning, 
61 N. Y., 249; Caldwell v. Brown, 43 Tex., 
216; or infancy: Young v. Bell, 2 Cranch 
C. C., 342: Roe v. Angevine, 7 Hun., 679; 
Miller v. Fisher, 1 Ariz., 232: Pinchback v. 
Graves, 42 Ark., 222; Rush v. Wick, 31 Ohio 
St., 512; so with a misnomer: King v. 
Randlett, 33 Cal., 321; Thompson v. Elliott, 
5 Mo., 118; Hammond v. Earle, 68 How. 
Pr., 426; that the action was commenced be- 
fore the cause accrued: Smith v. Holmes, 
19 N. Y., 271; that a judgment has been 
rendered between the same parties for the 
same cause: Richardson v. Hickman, 22 
Ind., 244; Cave v. Crafts, 53 Cal., 135; Mar- 
shall v. Shafter, 32 Cal., 176; McKnight v. 
Taylor, 1 Mo., 282; Fanning v. Hibernia 
Ins. Co., 37 Ohio St., 344; so with a defense 
of usury: Morford v. Davis, 28 N. Y.. 481; 
West Transp. Co., v. Kelderhouse, 87 N. Y., 
430. Facts constituting an estoppel must be 
pleaded: Rugh v. Ottenheimer. 6 Or., 231; 
Anderson v. Hubble, 93 Ind., 570; 47 Am. 
Rep., 394. In pleading a former adjudica- 
tion in bar, facts showing what was deter- 
mined in the former suit must be stated: 
Heatherly v. Hadley, 2 Or., 269; Wyeth v. 
Saiem, 4 Saw., 88 


STATUTE OF ‘LIMITATIONS.—If the 
defect does not appear upon the face of the 
complaint, the defense of the statute of 
limitations must be set up as new matter: 
Steamer Senorita v. Simonds, 1 Or., 74; 
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Budd v. Walker, 29 Hun., 34; A. & N. R. 
R. Co. v. Milller, 31 Minn., 661; Smith v. 
Richmond, 19 Cal., 476; Kannweiler v. An- 
derson, 78 N. C., 133; Green v. Railroad Co., 
73 N. C., 524; Parker v. Irwin. 47 Ga., 405. 

The answer should allege that the cause 
of action did not accrue within a pre- 
scribed period before the commencement of 
the action: McCollister v. Willey, 52 Ind., 
382; and an allegation that the defendant 
did not at any time within the prescribed 
period undertake, promise, or agree, is bad 
as an answer of the statute: McCollister v. 
Willey, 52 Ind., 382 

CONSIDERATION. —Where the instru- 
ment sued on is of the character which im- 
ports a consideration, and none is alleged in 
the complaint, a want of consideration must 
be averred as new matter in order to be 
availed of as a defense: Bingham v. Kim- 
ball, 17 Ind., 396; Philbrooks v. McEwen, 29 


Ind., 347; Nelson v. White, 61 Ind., 139; Smith 


v. Flack, 9% Ind., 116; Alden v. Carpenter, 7 
Col., 87; Patterson v. Gile, 1 Col., 200; Ham- 
mond v. Earle, 68 How. Pr., 426; but where 
the plaintiff must allege a consideration, a 
denial of his allegation is of course suffi- 
cient. A failure of consideration must be 
treated as new matter: Moore v. Boyd, 9% 
Ind., 134, 135; Dubois v. Hermance, 56 N. Y., 
$73. So illegality of consideration must be 
treated in this manner: Wilkins v. Riley, 
47 Miss., 306. 

JUSTIFICATION.—A defense of justifica- 
tion in tort must be specially pleaded, it be- 
ing in confession and avoidance: Konigs- 
berger v. Harvey, 12 Or., 286; Kerwich v. 
Steelman, 44 Ga., 199; Ocean Steamship Co. 
v. Williams, 69 Ga., 251; Boaz v. Tate, 43 
Ind., 60; as in cases of malicious prosecution: 
Gee v. Culver, 12 Or., 228; or assault and 
battery: Konigsberger v. Harvey, supra; 
and the particulars of the defense must ba 
alleged: Billings v. Waller, 28 How. Pr., 97; 
Wachter v. Quenzer, 26 N. Y., 547; Sunman 
v. Brewin, 52 Ind.. 140; Tilson v. Clark, 45 
Barb., 178. Under this head may be consid- 
ered license, which must be pleaded as new 
matter: Haight v. Badgeley, 15 Barb., 499; 
Clifford v. Dam, 81 N. Y., 52; as a justifica- 
tion by license in the case of alleged unlaw- 
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ful taking and conversion of property: 
Beaty v. Swarthout, 32 Barb., 298. And see 
Glazier v. Clift, 10 Cal., 203; McDonald v. 
Prescott, 2 Nev., 109. But see, contra, Wal- 
lace v. Robb, 37 Ia., 192. 


NEGLIGENCE.—Where one sues for neg- 
ligence, the rule as to whether defendant 
must set up contributory negligence as new 
matter has been variously decided. In some 
states, among them Oregon, it is held that 
contributory negligence must be negatived 
by the plaintiff in the complaint: Kahn v. 
Love, 3 Or., 206; Maxfield v. R. R. Co., 41 
Ind., 269; Murphy v. Deane, 101 Mass., 455; 3 
Am Di 390; Morrison v. R. R. Co., 63 N. 

DAMAGES.—The allegation of theamount 
of damages is not generally traversable: 
Maloney v. Dows, 15 How. Pr., 261; Wood v. 
Steamboat Fleetwood, 10 Mo., 52; Field v. 
Barr, 27 Mo., 416; Gill v. Sells, 15 Ohio St., 
195; and is not admitted by a failure on the 
part of the defendant to deny it in his an- 
swer: Field v. Barr, 27 Mo., 416; Loeb v. 
Kamak, 1 Mont., 152. 


AGGRAVATING OR MITIGATING CIR- 
CUMSTANCES.—Circumstances in aggrava- 
tion need not be traversed, for they are not 
admitted by failure to deny them: Schna- 
derbeck v. Worth, 8 Abb. Pr., 37; Maloney v. 
Dows, 15 How. Pr., 261; Gilbert v. Rounds, 
14 How. Pr., 46; Lane v. Gilbert, 9 How. Pr., 
150. It seems that circumstances in mitiga- 
tion need not be set up in answer to a cause 
of action which is denied: Smith v. Lisher, 23 
Ind., 500; Duval v. Davey, 32 Ohio St., 604; 
Haywood v. Foster, 16 Ohio St., 88; O’Brien 
v. McCann, 58 N. Y., 373; Dunlap v. Snyder, 
17 Barb., 561; Wandell v. Edwards, 239 bilun., 
498: Smith v. Lisher, 23 Ind., 500. 


PARTIAL DEFENSES.—A partial defense 
may be set up, but it must bse pleaded as 
such: Webb v. Nickerson, 11 Or., 32; Fitz- 
simmons v. Insurance Co., 18 Wis., 234; Da- 
venport, etc., Co. v. Davenport, 15 Ia., 6; 
Ward v. Polk, 70 Ind., 309; or it will be in- 
sufficient: Reynolds v. Roundabush, 59 Ind., 
483; Fitzsimmons v. Insurance Co.. supra; 
Peck v. Parchin, 52 Ia., 46; McMahon v. 
Spinning, 51 Ind., 187. 


The counterclaim mentioned in the preceding section must be one exist- 
ing in favor of a defendant and against a plaintiff, between whom a several 
judgment might be had in the action, and arising out of one of the following 


causes of action :— 


1. A cause of action arising out of the contract or transaction set forth in 
the complaint as the foundation of the plaintiff’s claim, or connected with the 


subject of the action; 


2. In an action arising on contract, 


any other cause of action arising also 


on contract, and existing at the commencement of the action. [Cf. L. 754, p. 
140, § 45; L.’69, p. 21,8 81; L. 777, p. 19, § 83; Cd. 781, $ 83; 2 H. C., $195; 
Or. Cd., § 73; see Cal. C. C. P., § 438; N. Y., § 501; see Ia., § 3865; see Ind. 


R. S., § 350.] 


Sections 806-813, 2 Hill’s Code, are omitted 
as covered by this section, the same being 
a later enactment. These sections relate 
to set-offs. 

A counter-claim is In the nature of a 
cross-complaint, and must state a cause of 
action against the plaintiff, who is really 
a defendant therein: Caine v. Seattle & 
Northern Ry. Co., 12 W., 596, 598. 

Under subdivision one there is no dis- 
tinction whatever between liquidated and 


unliquidated damages, provided the cause 
of action arises out of the same contract or 
transaction, hence an unliquidated claim 
for damages, may be a subject of counter- 
claim: Niver v. Nash, 7 W., 558. 

The defendant may counter-claim for any 
cause of action against plaintiff arising on 
contract. Whether liquidated or not: Shel- 
ton v. Conant. 10 W., 193. 

If a counterclaim be not barred by the 
statute of limitations at the commence- 
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[Note: The following sections of 2 Hill’s 
Code appear to be recognized by the courts 
as still in force. See Sheafe v. Hastie, 16 
563, 567; Harrisbur Shu- 


669. 

. [497.] SET-OFFS, WHEN AL- 
LOWED. The defendant in a civil action 
upon a contract expressed or implied may 
set off any demand of a like nature against 
the plaintiff in interest which existed and 
belonged to him at the time of the com- 
mencement of the suit. And in all such 
actions, other than upon a negotiable prom- 
issory note or bill of exchange negotiated in 
good faith, and without notice before due, 
which has been assigned to the plaintiff, he 
may also set off a demand of a like nature 
existing against the person to whom he was 
Originally liable, or any assignee prior to 
the plaintiff of such contract, provided such 
demand existed at the time of the assign- 
ment thereof, and belonging to the defend- 
ant in good faith before notice of such as- 
signment, and was such a demand as might 
have been set off against such person to 
whom he was originally Uable, or such as- 
signee while the contract belonged to him. 

“$ $07. [498.] DEMAND AGAINST BEN- 
EFICIARY MAY BE SET OFF IN AC- 
TION BY TRUSTEE. If the plaintiff be a 
trustee to any other, or if the action be in a 
name of the plaintiff who has no real inter- 
est in the contract upon which the action 
is founded, so much of a demand existing 
against those whom the plaintiff represents 
or for whose benefit the action ts brought 
may be set off as will satisfy the plaint:ff’s 
debt, if the same might have been set off in 
an action brought by those benefictally in- 


terested. 

“g 808. (499.] DEMAND AGAINST DE- 
CEDENTS IN ACTION BY EXECUTOR 
OR ADMINISTRATOR. In actions brought 
by executors and administrators, demands 
against their testators and intestates, and 
belonging to defendant at the time of their 
death, may be set off by the defendant in 


Trust Co. v. 


the same manner as If the action had been 
brought by and in the name of the deceased. 

“g 809. [500.] EFFECT OF JUDGMENT 
FOR DEFENDANT IN SUCH ACTIONS. 
When a set-off shall be established in ac- 
tion brought by executors or administrat- 
ors, and a balance found due to the de- 
fendant. the judgment rendered thereon 
against the plaintiff shall have the same 
effect as if the action had been originally 
commenced by the defendant. 

“$ 810. [501.] SET-OFFS IN ACTIONS 
AGAINST EXECUTORS AND ADMINIS- 
TRATORS. In actions against executors 
and administrators, and against trustees 
and others, sued in their representative 
character, the defendants may set off de- 
mands belonging to their testators or in- 
testates, or those whom they represent, in 
the same manner as the person so repre- 
sented would have been entitled to set off 
the same in an action against them. 

“g 811. [502.] SET-OFF MUST BE 
PLEADED. To entitle a defendant to a 
set-off, he must set the same forth in his 


answer. 
“g 812. [503] JUDGMENT FOR BAL- 
ANCE ONLY. If the amount of the set-off 
duly established be equal to the plaintiff's 
debt or demand, judgment shall be rendered 
that the plaintiff take nothing by his action; 
if it be less than the plaintiff’s debt or de- 
mand, the plaintiff shall have judgment for 
the residye only. 
. [804.] NO JUDGMENT FOR DE- 
FENDANT FOR BALANCE WHEN 
PLAINTIFF IS ASSIGNEE. If there be 
found a balance due from the plaintiff in 
the action to the defendant, judgment shall 
be rendered in favor of the defendant for 
the amount thereof, but no such judgment 
shall be rendered against the plaintiff when 
the contract which is the subject of the ac- 
tion shall have been assigned before the 
commencement of such action, nor for any 
balance due from any other person than the 
plaintiff in the action.” 


Caap. VII.) 


ment of the action in which it is pleaded, 
it does become so afterward during the 
pendency of the action: Id. 

Under subdivision three a defendant in 
an agtion at law may avail himself of both 
legal and equitable defenses: Ryan v. Fer- 
guson, 3 W., 356, 368; see Brown v. Haz- 
ard, 2 W. T., 464; Brown Vv. Bank, 132 U. S., 
216: and a defendant in action to recover 
lands is entitled to set up any valid defense 
either legal or equitable: Edson v. Knox, 
8 W., 642, 646. 

A claim in which a stranger to the suit is 
interested jointly with the party to the 
action Is not a proper subject of set-off: 
Williams v. Miller, 1 W. T., 88, 90. 

If a complaint against a corporation does 
not allege its corporate character, objec- 
tion thereto is waived by defendant’s plead- 
ing a counterclaim as though plaintiff were 
in fact a corporation: Frost v. Ainslie L. 
C.. 3 W., 2l. 

In an action for partition of land, defend- 
ants may set-off moneys paid out at re- 
quest of plaintiff in defending the title to 
the land: Blackwell v. McLean, 9 W., 301. 

Defendant in partition proceedings may 
set off the value of necessary improvements 
made by him upon the land, provided the 
claim for improvements is confined to their 
value as part of the land without regard to 
their cost: Id. 

In an action for the rescission of a con- 
tract for the sale of land, and for the can- 
cellation of notes and mortgage given to 
secure the purchase price, a counterclaim 
asking for the foreclosure of the mortgage 
on account of breach of conditions therein 
may properly be interposed: Duggar v. 
Dempsey, 13 W., 396. 

Although a surety upon a building con- 
tract has, in an action for damages by the 
owner, set up by way of counterclaim a 
new contract with himself for the construc- 
tion of the building after abandonment by 
the contractor, he may also set up a coun- 
terclaim upon the purt of all the defend- 
ants under the original contract: Brodek 
v. Farnum, 11 W.. 366. 

In an action for damages upon a joint 
claim against several parties for breach of 
a building contract, any one of the defend- 
ants may, under §§ 4912, 4913, 5081, plead the 
joint claim of all for any balance due un- 
der the contract by way of counterclaim, 
and would be entitled to judgment for any 
balance, over and above the damages sus- 
tained by plaintiffs: Id. 

If inconsistent defenses have been ys leided, 
an election should be required of defendant 
as to which one he relies upon: Lynch v. 
Richter, 10 W., 486, 491. 

Question as to whether or not such de- 
fenses are allowable under our statutes not 
decided: Id. 

If, under a building contract, all differ- 
ences between owner and contractor are to 
be submitted to a superintendent, there is 
no dispute as to contract price, and the 
superintendent has allowed certain items 
for extra work. the contractor may recover 
therefor, and the owner cannot set up any 
claim for damages in reduction of contract 
price or extra work when he has not pre- 
sented such claim to the superintendent at 
a meeting of both parties to the contract 
held for the purpose of settling the account 
Pewee them: Hughes v. Bravinder, 9 W., 


In an action instituted by the landlord 
against the tenant for rent, under the 
forcible entry and detainer act (§ 5525 et 
seq., infra), an answer setting up a coun- 
terclaim on account of repairs made by 
tenant which it was the duty of the land- 
lord to make, is demurrable on the ground 
that it does not state a defense: Phillips 
v. Port Townsend Lodge, 8 W., 529. It 
seems that in such an action defendant 
cannot interpose an answer alleging that 
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in drawing up the lease certain terms 
thereof were omitted by mutual mistake, 
and asking that the lease be reformed to 
express the contract of the parties: Id. 

A valid counterclaim cannot be based 
upon the transfer of a contract to furnish 
supplies to the United States, as such a 
transfer is forbidden by law: Turnbull v. 
Farnsworth, 1 W. T., 444. 

In an action for unlawful detainer, it is 
inadmissible to set up a counterclaim for 
damages on account of loss of business, de- 
preciation in property purchased for use on 
the leased premises, and for repairs, al- 
leged as resulting from the action of the 
landlord: Ralph v. Lomar, 3 W., 401. 
Counterclaims and off-sets are not avail- 
able in actions for unlawful detainer: Phil- 
lips v. Port Townsend Lodge, supra; see 
infra § 5538. 

In the foreclosure of a mortgage for pur- 
chase money, given for land covenanted 
by grantor in fee simple, but to which he 
had neither a legal nor equitable title, the 
mortgagor may counterclaim his expenses 
and outlay in defending and settling a suit 
in ejectment, stating a good cause of action, 
since constructive eviction is thereby estab- 
lished: Potwin v. Blasher, 9 W., 460. 

As to when a counterclaim may be inter- 
posed against an assigned debt, see supra, 


De 
GENERALLY. — The counterclaim al- 
lowed under the code is in the naue eae 
n the 


The general test as to 
of a counterclaim is, 


the counterclaim ear the 
rage v. Bonanza WG. 
PA Y., 258; Taylor V. 


. Lovell, 88 N. 

Mayor, etc., 82 N. Y., 10; Patterson v. Pat- 
3 _ Y., 5714; Robinson v. Howes, 
20 N. Y., 84; Vassear vV. Livingston, 13 N. 
Y., 248; Holzbauer v. Heine, 37 Mo., 443. 

PARTIES.—The counterclaim to be sus- 
tained must be one existing in favor of a 
defendant and against a plaintiff, between 
whom a several judgment might be had in 
the action: Briggs V. Seymour, 17 Wis., 
255; Babbett v. Young, 51 Barb., 466; Linn v. 
Rugg. 19 Minn.. 1$1; Ernst v. Kunkle, 5 Ohio 
St., 520; Merrick v. Gordon, 20 N. Y. 93; 
Conibe v. Hollister, 19 Wis.. 269. 

ACTION 4°77 LAW_ TS NOT CHANGED 
INTO SUIT IN EQUITY by the fact that 
both legal and equitable defenses along 
with the general issue have been pleaded 
to such action at law: Brown v. Bank, 132 
U. S., 216. i 

COUNTERCLAIM, GENERALLY. — 
Statutes allowing counterclaims should be 
construed liberally, to the end that contro- 
versies may be adjusted in a single action 
in the cases specified in the_ statute: See 
Gobel v. Hough, 26 Minn., 252; 
Marshall, 29 N. Y., 494; Glen, etc., Mfg. Co. 
v. Hal, 61 N. Y. 226, ; Stanley V. 

Life Ins. Co., Ind., ; 
Bradley v. Smith, 98 Mich., 449; 39 Am. st. 


ARISING OUT OF TRANSAC- 


' TSE 
as COMPLAINT. — 


Ee ae enn f the term 
The meaning oO e te 
here used, will be found _explained in 
Pomeroy on Remedies, 169-774; 
a P Ra Bh t have been 
causes of action a 

proper counterclaims under this subdivision 
are legal actions in which both parties de- 
mand a money judgment, as where the 
“transaction” set forth in the complaint 
and the counterclaim are in form for 
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debt or damages upon contracts ex- 
pressed or implied: Stoddard v. Tread- 
well, 26 Cal. 305; Dennis v. Belt, 30 
Cal., 252: Wilder v. Boynton, 63 Barb., 547; 


Hay v. Short, 49 Mo., 139; Gordon v. Bru- 
ner, 49 Mo., 570; Racine Co. Bank v. Keep, 
13 Wis., 209; Butler v. Titus, 13 Wis., 429: 
Koempel v. Shaw, 13 Minn., 488; McKeg- 
ney v. Widekind, 6 Bush, 107. 


ACTIONS ARISING ON CONTRACT.— 
This includes the old remedy of set-off: 
Pom. on Rem., § 7%. 

In an action upon a contract the defend- 
ant has a right to set up as a counterclaim 
any cause of action existing in his favor 
against the plaintiff at the commencement 
of the action: Parsons v. Sutton, 66 N. Y., 
9, It is not necessary that the contract out 
of which the counterclaim arises should 
have been originally made with the defend- 
ant; it may come to him by assignment, 
but must have done so before the com- 
mencement of the action, and the right of 
action on such contract to which the de- 
fendant has succeeded, or which had been 
in him always must have accrued before 
the commencement of the action: Gannon 
v. Dougherty, 41 Cal., 661; Rickard v. Kohl, 
Dougherty, supra. 

Under this subdivision, where one may 
waive tort and sue in contract, a claim of 
such nature may be set up as a counter- 
claim: Wood v. Mayor, etc., 73 N. Y., 556; 
Barnes v. McMullins, 87 Mo., 260; Brady v. 
Brennan, 25 Minn., 210. 

INCONSISTENT DEFENSES.—See_ gen- 
erally Pomeroy’s Remedies, §§ 722-725 and $$ 
726-508; Ency. of Pl. and Pr., pp. 855, 856, 
and notes: see also Nelson v. Brodhack, 44 
Mo., 596: 100 Am. Dec., 328 and note; Steen- 
erson v. Waterbury, 52 Minn., 211; 53 N. 
W., 1146; Blodgett v. McMurtry, 39 Neb., 
210: 57 N. W., 985. 

The decisions in Iowa authorizing incon- 
sistent defenses to be pleaded follow’ the 
statute, § 3916, especially authorizing it. 

Inconsistent defenses may be set up in 
California: Bilings v. Drew, 52 Cal., 565; 
a v. Vandament, 67 Cal., 332; 3 Wyo., 

t. 

Several defenses, inconsistent with each 
other, may, under proper circumstances, be 
set up in a verified answer: Bell v. Brown, 
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22 Cal., 6&1; cited in 30 Cal., 200; 43 Cal.. 
269; 3 Colo., 449; 7 Nev., 81; 2 S. Dak., Jt; 
1 Utah, 222. 


Others of the code states follow the con- 
trary rule that inconsistent defenses cannot 
be pleaded in a verified answer. The stat- 
ute in Missouri permits only ‘‘consistent’’ 
defenses to be pleaded in the same answer: 
See Nelson v. Brodhack, supra. 

As to joinder of defenses, see Pom. Rem., 
§ 582, et seq. 


Admissions in one defense do not affect 
denials in another, and it is not a waiver 
of a denial to set up new and affirmative 
matter: Amador Co. v. Butterfield, 51 Cal., 
526. Defendant may plead ownership of 
realty in fee. and also ownership in him- 
self and another: Moore v. Williamette, 7 
Or., 355. Denial of execution of note and 
allegation of payment, release or discharge 
are not necessarily Inconsistent: Kellogg 
v. Baker, 15 Abb. Pr., 286. Denial of ex: cu- 
tion and statute of limitations may be 
pleaded together: Wilson v. Cleaveland, 30 
Cal., 192: or denial and justification: Hack- 
ley v. Ogmun, 10 How. Pr., 44; Hollenbeck 
v. Clow, 9 How. Pr., 289: Murphy v. Carter, 
1 Utah. 17: Derby v. Gallup. 5 Minn., 119; 
in trespass, denial of plaintiff’s tithe and 
license: Booth v. Sherwood. 12 Minn.. 426; or 
in an action upon a sale, rescission. and 
breach of warranty: Bruce v. Burr, 67 N. 
Y., 237. But a denial of a contract, and al- 
legation of non-performance by the ad- 
verse party are inconsistent: Lewis v. 
Acker, 11 How. Pr., 163: and so denial and 
tender were held inconsistent: Arnold v. 
Dimond, 4 Sand., 680. 


Each defense must be complete in itself: 
Reid v. Huston, 55 Ind., 173; Smith v. Lit- 
tle, 67 Ind., 549; Siter v. Jewett, 33 Cal., 92; 
and defects cannot be aided by reference to 
other defenses in the same answer, unless 
it expressly adopts them: Hammond v. 
Earle, 58 How. Pr., 426; Catlin v. Pedrick, 
17 Wis., 88; Lynn v. Crim., 96 Ind., 89. It 
must be either a complete defense to the 
whole complaint: Baldwin v. U. Tel. 
Co., 54 Barb., 517; or if declared to be a par- 
tial defense, must fully answer so much as 
it purports to do, unaided by reference to 
other defenses: Frazee v. Frazee, 70 Ind., 
411; State v. Roche, 94 Ind., 372. 


What May be Set Forth in Answer. 


The defendant may set forth by answer as many defenses and counter- 
claims as he may have, whether they be such as have heretofore been denomin- 
ated legal or equitable, or both. They shall each be separately stated, and refer 
to the causes of action which they are intended to answer, in such a manner 
that they may be intelligibly distinguished. [T.. 75-4, p. 140, $ 45; Cd. ’81, 


pt. of § 83; 2 H. C., pt. of § 195; Cal. C. C. P., § 441.] 
Cod € 


V4 ves 
See notes to last section. 


Pheu targ d 347, 


8 4914. Defendant May Demur to One or More Causes and Answer the Residue. 


The defendant may demur to one or more of several causes of action 
stated in the complaint, and answer the residue. [L. 75+, p. 140, § 46; Cd. 
81, § 84; 2 H. C., § 196; see Or. Cd., § 74; see Cal. C. C. P., § 441; Ia., § 
3857; see N. Y., $ 492; Ind. R. S., § 344.] 


See supra, § 4903, grounds of demurrer. 


See supra, § 4909, when objection taken by 
answer. 


See supra, § 4932, 


making pleadin more 
definite and certain. p s 


WHILE DEFENDANT MAY DEMUR to 
some of the causes of action and answer as 
to others, he cannot answer certain allega- 
tions and demur as to others in the same 
cause of action: Ransom v. McClees, 64 N. 
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C., 17. And see Lord v. Greeland, 24 How. 
P., 316; 15 Abb. Pr., 122; Hayden v. Ander- 
son, 17 Iowa, 158; Sumner v. Young, 65 N. 


oy DID. 
If defendant both demur and answer to 
the same cause of action, his answer will 


§ 4915. 
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be held as waiving his demurrer: Fisher v. 
Scholte, 30 Ia., 221. 

If a paper is both an answer and a de- 
murrer, a motion to compel an election is 
proper: Bernard v. Morrison, 2 N. Y., Civ. 


Pro., 399. 


Answer May be Stricken, When. 


Sham, frivolous, and irrelevant answers and defenses may be stricken out 
on motion, and upon such terms as the court may in its discretion impose. 
[Cf. L. 754, p. 140, § 47; L. 769, p. 21, § 83; Cd. 781, § 85; 2 H. C., § 197; 
Or. Cd., § 75; see Cal. C. C. P., § 453; see N. Y., § 538.] 


See infra, § 4932, when irrelevant matter 
may be stricken. 

Where the answer contains superfluous 
matter, this defect can only be reached by 
motion, and not by demurrer: Isaacs vV. 
Holland, 4 W., 54. 

In the particular case, held error to strike 
certain paragraphs from answer: Distler 
v. Dabney, 7 W., 481. 

In an action for breach of contract to 
clear land, an answer which admits the 
contract, but denies a breach thereof, and 
shows affirmatively the defendants were 
proceeding with due performance thereof 
until requested by plaintiff to desist, can- 
not be said to be either sham, frivolous or 
immaterial: Brown v. Porter, 7 W., 327. 

STRIKING OUT ANSWERS OR DE- 
FENSES AS FRIVOLOUS OR SHAM.— 
The procedure is by motion to strike out as 


sham: Fabbricotti v. Launitz, 3 Sand., 743; 
Torrence v. Strong, 4 Or., 39. The courts 
referring to this matter hold that such 


statutes confer no new power, but simply 
declare the power of the courts theretofore 
possessed: Manufacturers’ Bank v. Hitch- 
cock, 14 How. Pr., 406; Wayland v Tysen, 
45 N. Y., 288, reversing 9 Abb. Pr., N. S., 7 

A sham answer is one good in form, but 
false in fact, and not pleaded in good faith: 
Foren v. Dealey, 4 Or., 92; Piercy v. Sabin, 
10 Cal., 27; Gostorfs v. Taafe, 18 Cal., 387. 

For a full discussion of the law concerning 
striking ont answers as sham, see the ex- 
tended note to People v. McCumber, 72 Am. 
Dec., 520 et seq., and Humphreys v. Mc- 
Call, 70 Am. Dec., 635. 


A frivolous answer or defense is one 
which contains nothing that affects the 
plaintiff’s case, and may be striken out on 
motion, but a motion to strike out therefor 
is not well taken if any of the matter in- 
cluded In it is material if true: Oregonian 
Ry. Co. v. Oregon S. & N. Co., 10 Saw., 464. 


An answer insufficient in form or sub- 
stance is not necessarily frivolous. Such an 
answer may be amended by leave of the 
court, but a frivolous answer is evidence of 
bad faith, and not ordinarily amendable: 
Youngs v. Kent, 46 N. Y., 6.2. That only 
may be regarded as frivolous in an answer 
or demurrer which is made to appear so in- 
controvertibly, by a fair statement of it 
without argument: Cook v. Warren, 88 N. 
Y., 37; Youngs v. Kent, 46 N. Y., 672. So 
where an answer presents a material issue, 
it cannot be held as frivolous, although 
there may be allegations therein which are 
inmaterial: Munger v. Shannon, 6l N. Y., 
21. Where there is a semblance of a cause 
of action or defense set up in a pleading, 
its sufficiency cannot be determined on 
motion to strike it out as redundant or ir- 
relevant: Walter v. Fowler, 85 N. Y., 621 

An answer taking issue on an immaterial 
allgation of complaint, 1s frivolous: Gold- 
stein v. Krause, 13 Pac. (Ida.), 232. 


A demurrer cannot be stricken out on 
motion as a sham and irrelevant defense. 
Demurrers are not embraced within the 
con eee Larco v. Casaneuava, 30 

al., l. 


§ 4916. Plaintiff May Demur to Answer, When—Reply. 


The plaintiff may demur to an answer containing new matter, when it 
appears upon the face thereof that such new matter does not constitute a 
defense or counterclaim, or he may for like cause demur to one or more of 
such defenses or counterclaims, and reply to the residue. [L. ’54, p. 140, § 48; 
L769, p. 22, § 85; Cd. 781, § 87; 2 H. C., § 198; Or. Cd., § 77; see Cal. C. C. 

P., § 443; see N. Y., § 494; see Ind. R. S., § 346.] 


See supra, § 4907, grounds of demurrer of 
defendant. 

Since the enactment of this section in ’54 
the grounds of demurrer extended to de- 
fendant by § 4907, supra, have been enlarged, 
but the grounds open to plaintiff are con- 
fined to this section. See on this subject, 
Pom. Rem., §§ 586, 5%. 

If an answer to a complaint raises mate- 
rial issues upon the matters alleged therein, 
it is not demurrable for want of facts: Ben- 
nett v. T. L. & W. Co., 3 W., 337. 

DEMURRER TO ANSWER.—The only de- 
fects for which one may demur to a plead- 
ing are those named in the statute allowing 
the demurrer: De Witt v. Swift, 3 How. 
Pr., 280; Richards v. Edick, 17 Barb., 261; 
Trustees, etc., v. Odlin, 8 Ohio St., 293; 


Bushey v. Reynolds, 31 Ark., 662; Dunn v. 
Remington, 9 Neb., 82; Aurina v. Cobb, 21 
Ind., 492. 

An answer is held to be sufficient under the 
demurrer here allowed, if it puts the plaintiff 
to proof of any material averment: Ruth v. 
Ruth, 12 Neb., 594. 

The demurrer must be directed to the whole 
answer or a particular defense, but cannot 
be directed to a part of an entire defense: 
Ferrier v. Ferrier, 64 Cal., 23; Locke v. Peters, 
65 Cal., 161. The connected structure of a 
pleading cannot be destroyed or disjoined 
at the pleasure of the pleader, and its dis- 
connected averments separately demurred 
to: Herfort v. Cramer, 7 Col., 483. 

Under the provision that plaintif€ may de- 
mur to some and reply to other defenses 
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or counterclaims, it is held that where an 
answer sets up two distinct defenses, 
though they be not separately stated, plain- 
tiff may demur to one and reply to the other: 
Bass v. Upton, 1 Minn., 408 

If the demurrer is sustained it is almost a 
matter of course to allow an amendment: 
Cooper v. Jones, 4 Sand., 699; White v. 
Mayer, 5 Abb. Pr., 32; and it is certainly 
error to proceed to trial as if issues were 
joined by the pleadings: Carman v. Ross, 64 
Cal., 249. 

A demurrer to the answer must be disposed 
of before judgment can be rendered for the 
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plaintiff: Huse v. Moore, 20 Cal., 115. But 
proceeding to trial without objecting that the 
demurrer has not been disposed of may be 
regarded as a waiver: See Calderwood V. 
Tevis, 23 Cal., 335; and so it is a waiver of the 
demurrer if the plaintiff, while it is pending, 
replies to the matters which were demurred 
to: Robertson v. Huffman, 92 Ind., 247. 


Judgment for failure to answer after de- 
murrer to answer sustained is erroncous if 
the record does not show that defendant 
pan noies of the ruling: Tolmie v. Otchin, 

r., es 


$4917. When Plaintiff May Reply—Contents of. 


When the answer contains new matter constituting a defense or counter- 
claim, the plaintiff may reply to such new matter, denying generally or spe- 
cifically each allegation controverted by him, or any knowledge or informa- 
tion thereof sufficient to form a belief; and he may allege in ordinary and 
concise language, without repetition, any new matter, not inconsistent with 


the complaint, constituting a defense to such new matter in the answer. 
L. ’69, p. 22, § 84; L. ’77, p. 19, § 86; Cd. 781, § 86; 2 


L. ’54, p. 140, § 48; 


H. C., § 199; see Or. Cd., § 75; see N. Y., § 514; see Ia., § 387 


£ 357.] 


See infra, § 4943, material allegations not 
controverted deemed admitted. 

A claim for relief as set forth in the com- 
plaint, cannot be in any manner enlarged by 
plaintiff’s reply: Bell v Waudby, 4 W., 743. 

The matters set up in the reply must be 
consistent with the case made in the com- 
plaint. A reply which states a cause of 
action for breach of a specific contract is 
dnconsistent with a complaint counting on 
money had and received by defendant from 
plaintiff: Distler v. Dabney, 3 W., 200, 205. 

A party cannot set up one cause of action 
in his complaint, and after answer made, 
abandon that and make an entire new cause 
of action in a reply: Osten v. Winehill, 10 

hat 883. 

Where the complaint in an action is 
founded on a quantum meruit for labor per- 
formed and materials furnished for defend- 
ant, and the answer sets up that the work 
was done under a written contract, the terms 
of which are set forth, a reply admitting the 
terms of the contract and that the work was 
to be done for a stipulated price, but alleg- 
ing that plaintiff was prevented from ful- 
filling his contract by the failure of defend- 
ant to perform conditions thereof on his part, 
constitutes such a departure in pleading as 
to warrant a non-suit: Id. 

See Distler v. Dabney, supra. 

If complaint and reply are Inconsistent, 
and one negatives the other, yet if the issues 
have been fully tried and no harm or sur- 
prise resulted in consequence thereof, the 
error is harmless: Dearborn Foundry Co. v. 
Augustine, 5 W., 67. 

By proceeding ‘to trial without raising the 
objection that the reply constitutes a depart- 
ure from the cause of action set out in the 
the defendant waives his right 
Asplund 


complaint, 
to urge the objection on appeal: 
v. Mattson, 15 W., 328. 

When one portion of a reply to an affirma- 
tive defense set up in the answer which al- 
leges a contract between the parties author- 
izing the acts complained of. admits such 
contract, another portion of the reply deny- 
ing the contract. on the ground that plaintiff 
had no power to make it, should be stricken 
out on motion of oe defendant therefor: 
Davis v. Ford, 15 W., 

Error of the court S refusing to strike a 

reply upon defendant's motiom is cured by 


[Cf. 


1; Ind. R. S., 


the action of the court in trying the case 
upon the theory that such reply was entirely 
irrevelant and immaterial: Davis v. Ford, 
15 W., 107. 

Plaintiff need not reply to an affirmative 
defense until his demurrer to a special de- 
fense is determined: Ewing v. Van Wag- 
enen, 6 W., 39 

Where issues are squarely presented in the 
complaint and answer, and the reply denies 
the facts set up in the answer, it is error to 
sustain a demurrer to the reply, and to dis- 
aul the action: Davis v. Oldacres, 3 W. T., 


In an equity cause, the Insufficiency of the 
reply is immaterial when the defendants fail 
to substantiate the allegations of their an- 
swer: Hill v. Young, 7 W., 33. 

The failure of defendant to call attention 
of the trial court to the fact that his answer 
contains affirmative matter not replied to, is 
a waiver of the right to take advantage of 
ae omission: Ritchie v. Carpenter, 2 W., 

522, 

A plaintiff who improperly sues for money 
had and received cannot recover, although 
his real cause of action is disclosed by the 
answer and reply: Clark v. Sherman, 5 W. 
S ye eulened in Dibble v. DeMattos, 8 


Where the answer sets up that certain 
wheat was delivered in payment of ‘‘wheat 
notes,” the purchase price of certain lands, 
@ reply setting up the contract for sale of 
the land, defendant’s want of title, ete., is 
not inconsistent with nor a departure from 
the complaint: Ankeny v. Clark, 1 W., 549. 

An omission to plead in the reply a rescis- 
sion of the contract, which does not mislead, 
nor affect defendant’ 9 rights, may be cured 
by amendment at any stage of the proceed- 
ings: Id. 

In an action for unlawful detainer it is un- 
necessary to reply to affirmative matter 
contained in the answer: Fife v. Olson, 5 W., 


The failure to reply to defendant's allega- 
tions of title and color of title is immaterial, 
when the stipulated facts upon which the 
cause is tried admit title in the plaintiffs: Id. 

In an action upon a policy of fire insurance 
to which a plea of release has been inter- 
posed by the defendant, the plaintiff may, 
under the code system, set up in his reply 


1332 


Oumar. VII.) 


that the release was procured by fraud, and 
is not required to first obtain a decree in 
equity canceling the release before institut- 
ing an action upon the policy: Sanford 
v. Royal Ins. Co., 11 W., 63. 

In such an action it is ‘not Necessary to re- 
store the consideration received for the re- 
lease before attacking it on the ground of 
fraud, if such restoration be provided for in 
the judgment sought: Id. 

Refusal to render judgment for defendant 
because of failure to reply to an affirmative 
answer, will not be ground of reversal when 
the record shows no rule of court prescribing 
time in which a reply must be filed: Waite 
v. Wingate, 4 W., 324. 

This section is not applicable to pleadings 
in a justice’s court. The only provision for 
a reply in a justice’s court is in subdivision 
three of § 6566, Infra; that Is, when the an- 
swer sets up a set-off by way of defense; all 
other new matter in the answer is to be 
deeemed denied: Bellingham Bay, etc., Ry. 
Co. v. Strand, 1 W., 133. 


THE REPLY.—GENERALLY.—For code 
provisions relating to reply, see Pom. Rem., 
$ 587, et seq. No reply is necessary when the 
allegations in the answer merely raise the 
question of the truth of the allegations set 
forth in the complaint or petition: Ferguson 
v. Tutt, 8 Kan., 370; Nelcott v. Porter, 19 
Kan., 131; that Is, when no new matter is 
pleaded in the answer: Meyer v. Binkleman, 
5 Col., 262: Riddle v. Parke, 12 Ind., 89; 
State yX Wiliams, 48 Mo., 210; Ferris v. John- 
son, 27 Ind., 47: Ferguson v. Tutt, supra; 
Corry v. Campbell, 25 Ohio St.. 134; Heath 
v. White. 3 Utah, 474; but if new mat- 
ter is alleged, a failure to reply will be taken 
as an admission of such new matter: Scho- 
field v. State Nat. Bank, 9 Neb., 316; Creigh- 
ton v. Kellerman, 1 Disn., 548; Ballanger v. 
Lantier, 15 Kan., 608: Board, etc. v. Shaw, 
15 Kan., 3. New matter requiring a reply 
is such. matter as must be affirmatively 
pleaded: Nash v. St. Paul, 11 Minn., 174; 
Evans v. Stone. 80 Ky., 38. An answer pur- 
porting to admit a fact not stated in the 
complaint will not be construed as alleging 
affirmatively that such fact exists, so as to 
require a reply: Hoisington v. Armstrong, 
22 Kan., 110. 

A reply setting up facts inconsistent with 
the facts stated in the answer has been held 
to amount to a denial of those facts: Mere- 
dith v. Lackey, 14 Ind., 529 

Failure to reply to the new matter in the 
separate answer of one defendant does not 
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admit such matter as to other defendants 
who do not set it up: Bartholow v. Camp- 
bell, 56 Mo., 117. It is not the province of a 
reply to introduce new causes of action: 
Durbin v. Fisk, 16 Ohio St., 533; School Dis- 
trict v. Caldwell, 16 Neb., 68. 


The reply is only permitted as a response 
to the answer; and therefore a reply cannot 
be used to supply the omission of necessary 
averments in the complaint: Bernheimer v. 
Marshall, 2 Minn., 78; Webb v. Bidwell, 15 
Minn., 479. A reply cannot change or enlarge 
the character of the action stated in the 
complaint, or the rights or remedies of the 
plaintiff: Hatch v. Coddington, 32 Minn., 92. 
In an action for the purchase price of land, 
an allegation that the deed was a mortgage 
to secure a usurious loan, and asking that 
it be cancelled, is new matter requiring a 
reply: Georgia v. Keetch, 66 Barb., 245. A 
reply of fraud, to avoid the effect of a dis- 
charge in bankruptcy alleged in the answer, 
is proper: Hamilton v. Reynolds, 88 Ind., 
191. In divorce, an answer setting up coun- 
tercharges and asking for a divorce for de 
fendant, requires a reply: School Dist. v 
Wrabeck, 31 Minn., 77. Mere conclusions of 


law need no reply: Dunning v. Pond, 5 
Minn., 302; State v. Williams, 77 Mo., 463; 
Jordan v. National 8. & L. Co., 74 N. Y., 467. 


Irrelevant matter in a reply can only be 
reached by a motion to strike out: Magru- 
der v. Admire, 4 Mo. App., 133. 


Want of a reply may be waived by pro- 

ceeding to trial upon the evidence as if facts 
to which a reply is necessary had been de- 
nied: State v. Williams, 77 Mo., 463; Sim- 
mons v. Carrier, 68 Mo., 421; Woodward v. 
Sloan, 27 Ohio St., 592; Lovell v. Wentworth, 
39 Ohio St., 614; Nooner v. Short, 20 Kan., 
624; Bent v. Philbrick, 16 Kan., 190; Hop- 
kins v. Cothran 17 Kan., 173: Wilson v. Ful- 
ler, 9 Kan., 198; Gibbs v. Dickson, 33 Ark., 
107; McAlister v. Howell, 42 Ind., 15, 26; Hen- 
slee v. Cannefax, 49 Mo., 295; Meader v. 
Malcolm. 7S Mo.. 550. The plaintiff need not 
set up facts in rebuttal of an affirmative de- 
fense not a counterclaim: Arthur v. Home- 
stead Fire Ins. Co.. 78 N. Y.. 462; Metropoli- 
tan Life Ins. Co. v Meeker, 85 N. Y., 614. No 
reply is necessary where an issue is made by 
an averment in the complaint of non-pay- 
ment and an allegation of payment in the 
answer: Van Geisen v. Van Geisen, 10 N. 
316. A bad reply is good to a bad answer, 
and it is not error to overrule a demurrer to 
such reply: Peden v. Cavins, 134 Ind., 494; 39 
Am. St. Rep., 216, and note. 


§ 4918. Judgment for Failure to Plead to New Matter. 


If the answer contain a statement of new matter constituting a defense or 
counterclaim, and the plaintiff fail to reply or demur thereto within the time 
»rescribed by law, the defendant may move the court for such judgment as 
he is entitled to on the pleadings, and if the case require it, he may have a 


jury called to assess the damages. 


[Cf. L. 54, p. 140, $ 49; L. 69, p. 22, 


£ 86; Cd. °81, § 88; 2 H. C., § 200; Or. Cd., $ 78.] : 


See infra § 5090, judgments by default. 

If the answer fails to controvert the ma- 
terial allegations of the complaint, plaintiff 
is entitled to judgment for failure to an- 
swer, although plaintiff may have filed a 
reply to such defective answer: Port vV. 
Parfit, 4 W., 369; such judgment Is not 
technically a judgment on the pleadings, 
but a judgment authorized by $ 5000 infra, 
on failure to answer: Id.; see Dillon v. 
Spokane Co.. 3 W. T., 498; King v. Ilwaco 


R. & N. Co., 1 W., 127; 
5 W., 659. 

Motions for judgment on pleadings, ex- 
cept in the cases provided for in this sec- 
tion, though frequently made, are not cor- 
rect practice: Bowles v. Doble, 11 Or., 474. 

Judgment on pleadings Is erroneous, when 
grounded on plaintiff’s failure to reply to 
an allegation of the answer which is mere- 
ly a denial of a corresponding allegation of 
n ee Raymond v. Morrison, 10 


Lake v. Steinbach, 
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§ 4919. Demurrer or Motion to Reply. 


The defendant may demur to any new matter contained in the reply, 
when it appears upon the face thereof that such new matter is not a sufficient 
reply to the facts stated in the answer. Sham, frivolous, and irrelevant 
replies may be stricken out in like manner and on the same terms as like 
answers and defenses. [Cf. L. 75-4, p. 140, § 50; L. 769, p. 22, § 87; Cd. ’81, 

S89; 2H.C.,$ 201; Or. Cd., $ 79; see Ind. R. S., § 357; see Ia., § 3874. ] 


See supra § 4907, grounds of defendant’s See supra § 4915, when answer may be 
demurrer. stricken. 


§ 4920. Court Rules Fixing Times for Pleading. 


The court shall establish the rules prescribing the time in which plead- 
ings subsequent to the complaint shall be filed. [L. 757, p. 10, § 10; Cd. 81, 
S90; 2 H. C., § 202; see Const., Art. IV., § 24.] 

The appellate court will not take judicial ford, 6 Am. Dec., 240; People v. McClellan, 
notice of the rules of the superior courts 31 Cal., 101; Campbell v. Shivers, 1 Ariz., 
adopted in pues of this section: White 161; Gormerly v. McGlynn, 84 N. Y., 284. 

v. Wingate, 4 W., 324. Where a rule of court is in force it can 

GENERALLY. 2 The rules of court must only be TE PA euor. of the court 


be subordinate to law, and in case of con- making it: B. R. Co. v. Marchand., 
flict the law will prevail: Suckley v. Roch- 5 Ia., 468, 470. 


CHAPTER VIII. 
OF THE VERIFICATION OF PLEADINGS. 


$ 4925. Subscription and Verification of Pleadings. 


Every pleading shall be subscribed by the party or his attorney, and, 
except a demurrer, shall also be verified by the party, his agent or attorney, to 
the effect that he believes it to be true. The verification must be made by the 
affidavit of the party, or if there be several parties united in interest and 
pleading together, by one at least of such parties, if such party be within the 
county and capable of making the affidavit; otherwise the affidavit may be 
inade by the agent or attorney of the party. The affidavit may also be made 
by the agent or attorney if the action or defense be founded on a written 
instrument for the payment of money only, and such instrument be in the 
possession of the agent or attorney, or if all the material allegations of the 
pleading be within the personal knowledge of the agent or attorney. When 
the affidavit is made by the agent or attorney, it must set forth the reason of 
his making it. When a corporation is a party, the verification may be made by 
any officer thereof, upon whom service of a notice [summons] might be made; 
and when the state, or any officer thereof in its behalf, is a party, the verifica- 
tien may be made by any person to whom all the material allegations of the 
pleading are known. When the party is absent from or a non-resident of 
the county in which suit is brought, the verification may be made by the 
agent or attorney of said party. [Cf. L. 754, p. 141, §§ 53, 54; L. 767, p. 92, 
$ 1; L. 69, p. 23, § 89; Cd. 781, § 91; L. 788, p. 29, § 1; 2 H. C. § 203; Or., 
$ 80; see Cal. C. C. P., § 446; see Ia., $$ 3875, 3879. ] 
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Under this section, covering the verifica- 
tion of pleadings. a complaint a&Sking for a 
temporary injunction verified upon the be- 
lief of the applicant, is sufficient: Cady v. 
Case, 11 W., 124. 

The verification of complaint In divorce, 
to the effect that plaintiff believes the con- 
tents of the complaint to be true, is suffi- 
cient: Burdick v. Burdick, 7 W., 533. 

See next section, verification in divorce. 

SUBSCRIPTION TO PLEADINGS.—The 
signature cannot be by an attorney in fact: 
Dixey v. Pollock, 8 Cal., 572: and where a 
complaint is signed by an attorney in fact, 
it is the same as though commenced 
by an entire stranger to the plaintiff: 
Td. Where an answer had the signa- 
ture of the attorney of record and that 
of the associate attorney attached to 
it, the court declined to strike it out. The 
court will not try the question whether the 
signature of the attorney of record was put 
there by himself or by his associate with- 
out his authority. There is nothing in the 
case of Commissioners of the Funded Debt 
of San Jose v. Younger, 29 Cal., 147, which 
is counter to this view: Willson v. Cleave- 
land, 30 Cal.. 192, 20. A judgment is not 
void or erroneous because the name of the 
plaintiff's attorney attached to the com- 
plaint is printed. instead of being written: 
Hancock v. Bowman, 49 Cal., 413. 

Want of proper subscription is a mere 
irregularity, which is waived by pleading 
over: State v. Chadwick, 10 Or., 423. 


VERIFICATION.—The object of the veri- 
fication is to insure good faith in the aver- 
ments of the parties: Patterson v. Ely, 19 
Cal., 28. It is not a part of the pleading: 
George v. McAvoy, 6 How. Pr.. 200: and 
want of verification or defect therein will 
be waived by pleading over: State v. Chad- 
wick, 10 Or.. 423; Robbins v. Benson, 11 Or., 
515; Greenfield v. Str. Gunnell. 6 Cal., 67; 
McCullough v. Clark, 41 Cal., 298. 


The objection cannot be raised by de- 
murrer: Seattle C. . Co. v. Thomas, 
57 Cal, 197; but should be by motion. If 
the objection is made by proper motion, it 
is the duty of the court to require the plead- 
ing to be verified as required by law: Dor- 
rington v. Meyer. 8 Neb., 214. An amend- 
ment of the verification is said to rest in 
the trial court, and the ruling is not sub- 
ject to review on appeal: Blanchard v. 
Bennett, 1 Or., 328. 


In New York it has been held that it 
should not be made before the panty: s at- 
torney as notary: Post v. Coleman. 9 How. 
Pr., 94; Peyser v. McCormack. 7 Hun, 300. 
The verification may be made before the 
party’s attorney if he be a notary. or before 
any one authorized to make affidavits; and 
see Young v. Young, 18 Minn., 90. See 17 
Cal., 1283; 56 Cal., 5 
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The residence of defendant in another 
county, at a great distance from the place 
of trial, and the consequent inability of 
counsel to obtain his affidavit at the time it 
became necessary to file the answer, is not 
ground for not verifying the answer, but 
merely for obtaining an extension of the 
time for answering: Drum v. Whiting. 9 
Cal., 423; Strout v. Curran, 7 How. Pr., 36; 
and the verification mav or should then be 
made by the attorney. 

Where the verification is by another than 
the party, it must state the reasons why 
the party did not make it; and this, wheth- 
er the verification is made by the attorney: 
Fitch v. Bigelow. 5 How. Pr., 237; or by 
the party's agent: Ross v. Longmuir, 15 
Abb., 326. Though cne of several parties 
united in interest may verify the pleading, 
if the interests of several parties are not 
united, all must verify it: Gray v. Kendall, 
10 Abb. Pr., 66; Hull v. Ball, 14 How. Pr., 
305; Andrews v. Storms, 5 Sand., 609. 

A verification by an attorney or agent, if 
the facts are within his personal knowl- 
edge, must show that the truth or falsity 
are within the personal Knowledge: West 
v. Home Ins. Co.. 9 Saw., 412; but it need 
not show that the party is without the 


county, or his reasons for not verifying the 
pleading: Str. Senorita v. Simonds, 1 Or., 
274: but otherwise such facts must be 
stated: Fitch v. Bigelow, 5 How. Pr., 227; 
Treadwell v. Fassett, 10 How. Pr.. 184; 
Lyons v. Murat, 54 How. Pr., 23: Cropsey 
v. Wiggenhorn, 3 Neb., 108. The attorney 


of an absent party may verify though the 
party has a resident agent: Drevert V. 
Appsert, 2 Abb. Pr., 16. An agent may 
verify a reply where he could verify the 
complaint: Drevert v. Appsert, 2 Abb. Pr., 
165. Where a party has several agents, the 
verification need not be made by the agent 
who knows most about the matter: Id. 

Verification to a pleading made outside of 
the state held sufficient: Gibson v. Tilton, 
17 Am. Dec., 306 

Where an attorney waives verification of 
a pleading the waiver does not admit the 
sufficiency of the pleading or dispense with 
the necessity ct answering it: Harney v. 
Porter, 62 Cal., 

The court ey after trial, 
verified interplea to be verified: 
v. Woolf, 34 Kan.. 101; P., 192. 

Objection to sufficiency of verification, if 
not made in the lower court, cannot be 
raised on appeal: Power v. Gum, 6 Mont., 
5; San Francisco v. Itsell, 80 Cal., 57. 

For verification by attorney, see Stephens 
v. Parish, 8&8 Cal., 561; Silcox v. Lang, 78 


permit an un- 
Hargrove 


Cal., 118; and by attorney’s clerk: Schuy- 
ler Natl. Bk. v. Bollong, 24 Neb., 821, 825; 
40 N. W., 413. See also note to Humphreys 
v. McCall, 70 Am. Dec., 637, as to verifica- 


tion generally. 


§ 4926. When Verification May be Omitted. 


When, in the judgment of the court, an answer to an allegation in any 
pleading might subject the party answering to a criminal prosecution, the 
verification of the answer to such allegation may be omitted. No pleading 
shall be used in a criminal prosecution against the party as evidence of a fact 
alleged in such pleading. [Cf. L. 754, p. 141, § 54; L. 69, p. 23, § 90; Cd. 
"81, § 92; 2 H. C., § 204; Or. Cd., § 81; see Ia., § 3882.] 


VERIFICATION, WHEN EXCUSED.— 
That the verification of an answer may be 
omitted whenever the defendant would be 
excused from testifying as a witness to the 
truth of any matter denied by the answer, 
see Drum v. Whiting, 9 Cal., 422; Clapper 
v. Fitzpatrick, 3 How. Pr., 314; Blaisdell v. 
Raymond, 5 Abb. Pr., 144; Henry v. Salina 


Bank, 1 N. Y., 8. In State ex rel. McCor- 
mick v. Winton. 11 Or., 456, it was held that 
when in the judgment of the court the an- 
swer to a charge against an attorney might 
subject him to a prosecution for a felony, 
the verification to such answer may be 
omitted. 
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$ 4927. Pleadings are Not Proof on Trial. 


Pleadings sworn to by either party in any case shall not, on the trial, be 
deemed proof of the facts alleged therein, nor require other or greater proof 
on the part of the adverse party. [L. ’54, p. 219, § 484; Cd. 781, § 741; 2 H. 
C., § 792; see Ia., § 3885.] 


The rule as to the amount of testimony explanation: Gibson v. Herriott, 29 Am. St. 
necessary to overcome a sworn answer in Rep., 17; see also Abb. Tr. Bf., § 11; but as 
chancery is abrogated by this section: Lee to criminal prosecutions see last section. 

v. Lee, 3 W., 236. See Wilson v. Holcomb, The pleadings of a arty may be intro- 
13 Ia.. 110; Smith v. Phelps, 32 Ia., 537. duced in evidence against him and its ad- 

A sworn pleading in one action is admis- missions therein are conclusive unless 
sible against the pleader in another action oe to have been made under a mistake: 
as an admission, subject to rebuttal and O. R. & N. Co. v. Dacres, 1 W., 


CHAPTER IX. 


OF GENERAL RULES OF PLEADING. 


§ 4930. Pleading Written Instruments and Accounts—Bill of Particulars. 


It shall not be necessary for a party to set forth in a pleading a copy 
of the instrument of writing, or the items of an account therein alleged; but 
unless he file a verified copy thereof with such pleadings, and serve the same 
on the adverse party, he shall, within ten days after a demand thereof in 
writing, deliver to the adverse party a copy of such instrument of writing, 
or the items of an account, verified by his own oath, or that of his agent 
or attorney, to the effect that he believes it to be true, or be precluded from 
giving evidence thereof. The court, or judge therof, may order a further 
account, when the one delivered is defective; and the court may, in all cases, 
order a bill of particulars of the claim of either party to be furnished. [L. 
754. p. 142, § 55; Cd. 781, § 93; 2 H. C., § 205; see Or. Cd., § 83; see Cal. C. 


C. P., $$ 454, 447-449; N. Y., § 531.) 


See supra § 4906, what complaint shall 
contain. 
See infra §§ 5996, 5997, subpoena duces te- 


cum. 

See infra §§ 6040-6048, documentary evi- 
dence. 

See note to 5085 infra. 

The filing by defendant of a motion for a 
bill of particulars is sufficient, {pso facto, 
to extend the time o answering: Plum- 
mer v. Weil, 15 W., 427. 

The object of a bill of particulars or the 
items of an account is to apprise the de- 
fendant of the nature and extent of the 
cause of action in order that he may. with 
greater certainty, plead thereto: Ferry v. 
King Co., 2 W., 337, 343. 

Where an action is upon an instrument in 
writing, the setting forth of a copy thereof 
in the complaint, which was duly verified, 
is a substantial compliance with this sec- 
tion, requiring a verified copy to be filed, 
etc.: Id., 342. 

If accounts sued on are public accounts, 
equally accessible to both parties, it is not 
error for the court to refuse to order plain- 
tiff to furnish a bill of particulars to de- 
fendant, as the ordering of a bill of partic- 
ulars is a matter largely of discretion with 
the trial court: Ferry v. King Co., supra; 
citing People v. Gibbs, 93 N. Y., 470. Sve 
Isham v. Parker, 3 W., 135; Robbins v. 
Butler, 13 Colo., 496. 


The refusal of the court, in an action for 
damages for failure to transport plaintiff, 
to require plaintiff to furnish a bill of par- 
ticulars shcwing the respective amounts 
claimed for loss of time, trouble, annoy- 
ance, disappointment and anxiety of mind, 
is not an abuse of discretion, especially 
where the damages claimed are general in 
their nature and are not required to he 
specifically alleged: Turner v. Gt. North- 
ern Ry. Co., 15 W., 213. 

When plaintiff makes a bona fide attempt 
to comply with defendant’s demand for a 
bill of particulars, and if defendant, on ac- 
count of its insufficiency, moves for an ad- 
ditional itemized account, he cannot object 
to proof thereunder on the ground of its 
insufficiency, after allowing his motion to hie 
dormant and has entered upon the trial 
without objection: Isham v. Parker. supra. 


If a bill of particulars furnished by plain- 
tiff pursuant to an order of the court is 
insufficient, the court has authority to or- 
der him to file a further and amended bill 
of particulars: Plummer v. Weil, 15 W., 
427. 

In an action by an attorney to recover 
the value of professional services he may 
be required to particularize the services 
and the value of each item, and his failure 
to keep an account thereof cannot be set 
up as an excuse for not complying: Id. 
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The fact that a defendant, at the time of 
filing his affidavit of merits for removal of 
cause in objection to the jurisdiction of the 
court, does not demur or answer, but 
makes demand fo: a bill of particulars pre- 
paratory to answering, is a substantial 
compliance with § 486 supra: State v. 
Superior Court, 5 W., 518; see 141 U. S., 671. 

A plaintiff who furnishes a bill of items, 
on which his complaint is founded, though 
under no obligation to do so, is confined to 
the proof of the items set out therein, al- 
though a number of years may have elapsed 
between the filing of the complaint and the 
trial: Seattle v. Packer, 13 W., 450. 


GENERALLY—PLEADING ACCOUNT— 
BILL OF PARTICULARS.—Items of ac- 
count need not be set forth in the pleading 
declaring on such account: Allen v. Pat- 
terson, 7 N. Y., 476; Abadie v. Carillo, 32 
Cal., 172; Wilkins v. Stidger, 22 Cal., 235; 
Magee v. Kast, 49 Cal., 140. In Barkley v. 
R. & S. R. R. Co., 27 "Hun, 515, it is held 
that the word “account, ” as here used, ap- 
plies to almost every demand upon contract 
consisting of several items; but in other 
cases it is held that the right to demand a 
bill of items of account is limited to the 
case of account stated: Moore v. Belloni, 
42 N. Y. Sup. Ct.. 184; Johnson v. Mallory, 
2 Rob. (N. Y.). 681. The items must in all 
cases be set forth with as much particular- 
ity as the nature of the case will admit; 
but the law does not requtre impossibilities, 
and the party called upon to account {s not 
subjected to the necessity of doing an im- 
practicable thing: Conner v. Hutchinson, 
17 Cal., 281. It is sufficient filing of a copy 
of the account to set down in the form of 
an account the items thereof, and to file it 
with the complaint, without having pre- 
viously made any entries in an account- 
book: Black v. Chesser, 12 Ohio St., 621. 

If a party fails to object to the verifica- 
tion of an account within a reasonable 
time, he should not afterwards be heard to 
object to it: Robbins v. Benson, 11 Or., 514. 
The refusal to allow plaintiff to give evi- 
dence in support of his claim is proper only 
where he fails or refuses to give an ac- 
count: it is not proper where items have 
been furnished, and the defendant, without 
asking for a more detailed account, moves 
that plaintiff be precluded from giving evi- 
dence: Hart v. Spect, 62 Cal., 187. The 
proper practice, if the account is insuffi- 
cient or defective, is to move that the same 
be made more specific or definite: Flanders 
v. Ish. 2 Or., 320. A further account may 
be required at any time before trial: Yates 
v. Bigelow. 9 How. Pr., 186. An order re- 
quiring a further account is defective and 
insufficient, if it do not state the particu- 
lars in reference to which a further specifi- 
cation fs required: and it was held error to 
preclude the defendant from giving evi- 
dence of an account set up in the answer 
under such circumstances. Tf the account 
as delivered is not satisfactory, and the 
other party intends to object to the intro- 
duction of evidence on the subject, an order 
for its exclusion should be obtained pre- 
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vious to the trial: Kellogg v. Paine, 8 How. 
Pr., 

An order to furnish a copy of the account 
mentioned in the complaint does not per se 
extend the time to answer: Platt v. Town- 
send, 3 Abb. Pr., 9. 

BILL OF PARTICULARS.—It has been 
held, under a statute in substance like this, 
that bills of particulars are not confined to 
actions involving an account, or to actions 
for the recovery of money demands arising 
upon contract. The court may order them 
in any action, without regard to its nature, 
subject, or form, where the circumstances 
are such that justice demands that a party 
should be apprised of the matters for 
which he is to be put on trial with greater 
particularity than is required by the rules 
of pleading. They have been ordered in 
actions of libel, escape, trespass, trover, 
ejectment, and even in criminal cases: 
Tilton v. Beecher, 59 N. Y., 176, 184; Dwight 
v. Germania L. Ins. Co., 4 N. Y., 493. And 
they will be ordered in behalf of the plain- 
tiff as well as of the defendant: See case 
last cited. And the defendant may be re- 
quired to serve a bill of particulars con- 
cerning a matter of defense as well as of 
matter set up in counter-claim: Kelsey v. 
Sargent, 100 N. Y., 602. The word ‘‘claim,”’ 
in this section, includes not merely a 
ground or cause of action upon which af- 
firmative relief is asked, but also in case 
of a defendant, whatever is set up by him, 
based upon facts alleged. as the reason 
why judgment should not be taken against 
him: Dwight v. Germania Life Ins. Co., 84 
N. Y., 493. 

Plaintiff is only required to furnish a cor- 
rect copy of his books of account in a bill 
of particulars, and where the items con- 
tain erroneous charges and credits plaintiff 

may explain them in his bill of particulars: 
Graham v. Harmon, 84 Cal., 181. 

A bill of particulars may be demanded in 
an action for attorney’s services rendered 
between specified dates: Burns v. Cushing, 


96 Cal., 669; and in an action on an account 
stated: Auzerais v. Naglee, 74 Cal.. 60; 
also in an action for advancements by 


broker: Rogers v. Duff, 97 Cal., 66. 

The court may, in its discretion, relieve a 
party from a default in falling to furnish 
a bill of items where it is made to satis- 
factorily appear that a good and sufficient 
reason existed for such failure: Rayburn 
v. Hurd, 20 Or., 229: a bill of particulars is 
held to be no part of the judgment roll: 
Paris v. Raynor, 76 Cal., 647. 

ORDER IS DISCRETIONARY .—It is dis- 
cretionary with the court to grant an ap- 
plication for a bill of particulars: Tilton v. 
Beecher, 59 N. Y.. 176; People v. Tweed, 63 
N. Y., 194; Dwight v. Germania L. Ins. Co., 
8&1 N. Y., 502. While the court has power to 
require a bill of particulars to be fur- 
nished, an order denying an application for 
such a bill, solely upon the ground of want 
of power, will be reviewed by an appellate 
court; but if the court helow exercises its 
undoubted power, its discretion in granting 
or refusing the application will not be re- 
viewed: Tilton v. Beecher, 59 N. Y., 189. 


$ 4931. Pleadings Liberally Construed. 
In the construction of a pleading, for the purpose of determining its 
effect, its allegation[s] shall be liberally construed, with a view to substantial 


justice between the parties. 


206: see Or., § 84; Cal. C. C. P., § 452; N. Y., § 519; 


See supra $ 4906, what complaint shall 
contain. 

See supra § 4784, laws to be liberally con- 
strued. 

Under this section. pleadings must he lib- 
erally construed, with the aim to arrive at 


[L. 754, p. 142, 8 56; Cd. ’81, § 94: 2 H. C., § 


see Ind. R. S., § 376.] 


substantial justice, and it is no longer the 
rule that a pleading must be most strongly 
construed against the pleader: Isaacs v. 
Holland, 4 W., 54. 

A suiter is no longer to be turned out of 
court, if by making all reasonable intend- 
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ments, enough can be seized hold of in his 
pleadings to show that he has rights which 
ought to be enforced: Chambers v. Hoov- 
er, 3 W. T., 107, 110. 

The rule as to liberal construction of 
pleadings applies only to matters of form; 
and does not go to the fundamental requi- 
sites of a cause of action, and it is there- 
fore still necessary that they should pre- 
sent a clear and unequivocal statement of 
the cause of action or defense: See P. S. I. 
Co., v. Worthington, 2 W. T., 472; Renton 
v. St. Louis, 1 W. T., 215, 223; Newberg v. 
Farmer, 1 W. T., 1 

After verdict, where no motion has been 
made to make the pleadings more definite 
and certain, they will be liberally con- 
strued to sustain the judgment: Johnson 
v. Leonhard, 1 W., 564; Coats v. W. C. Fire 
pe Co., 4 W., 375; Lyen v. Bond, 3 W. T., 

be 

If the pleadings are not full and accu- 
rate, the remedy is by motion to cure the 
defect: P. S. I. Co. v. Worthington, supra; 
or have his pleading dismissed: Chambers 
v. Hoover, supra. 

Although a pleading fail to allege any 
value to collateral pledged as security, yet 
some value will be presumed from the alle- 
gation that they were accepted and re- 
tained upon agreement to extend the notes 
secured thereby: Commercial Bank v. 
Hart, 10 W., 303. 

GENERALLY. — As to interpretation of 
allegation in pleadings, see Abb. Tr. Brief 
on} Pleadings, §§ 42, 44. See also Pom. Rem., 

546. 

The civil practice act has abolished the 
common law rule, which construed a plead- 
ing against the pleader: Daniels v. Andes 
Ins. Co., 2 Mon., 78. 

The contrary rule seems to prevail in 
California under a statute Hike that in 
Washington: See Hays v. Steiger, 76 Cal., 
555; Rogers v. Shannon, 52 Cal., 99. Oregon 
to same effect: Pursel v. Deal, 16 Or., 295. 

While all presumptions are to be made in 
favor of a pleading, it is held that much 
greater latitude will be allowed where the 
objection of insufficiency is not made until 
the trial than where raised on demurrer: 
Clark v. Dillon, 97 N. Y., 370; and the court 
will, at the trial, sustain the complaint, if 
possible: Barkley v. State, 15 Kan., 99; 
whereas, on a motion to strike out or ren- 
der more definite, and the like, the plead- 


ing will be more strictly construed: Ne- 
vada v. Kidd, 28 Cal.. 664. But notwith- 
standing this, the court will favor the 


pleader, and will adopt a rational construc- 
tion rather than one which will render the 
pleading an absurdity: Olcott v. Carroll, 
39 N. Y., 436; and on appeal, every pre- 
sumption will be indulged in favor of the 
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ruling of the court below in sustaining a 
pleading: Evans v. Schafer, 88 Ind., 92. 
The pleading must be construed so as to 
make the different parts harmonize, if pos- 
sible: Ryle v: Harrington, 14 How. Pr., 59. 
General statements qualified, and clearly 
intended to be qualified, by subsequent 
parts must be so taken: Page v. Boyd, 11 
How. Pr., 415. Facts must control rather 
than the conclusions of the pleader: Jones 
v. Phoenix Bank, 8 N. Y., 228. An admis- 
sion will be taken most strongly against 
the party making it: Miller v. Moore, 1 E. 
D. Smith, 739. But a party desiring to take 
advantage of it must accept it as an en- 
tirety: Rouse v. Whited, 235 N. Y., 170; 82 
Am. Dec., 337; Albro v. Figuera, 60 N. Y., 
630; Wisby v. Bonte, 19 Ohio St., 247. 
Language actually used in a pleading is 
to be construed according to its ordinary 
and common meaning: Rathbun v. Rail- 
road Co., 16 Neb., 441, 443; Trustees, ete., V. 
Odlin, 8 Ohio St., 293, 297; Hill v. Super- 
visors, 10 Ohio St., 621; and if it is capable 
of different meanings, that which will sup- 
port the pleading should be taken rather 
than that which will defeat it: Allen v. 
Patterson, 7 N. Y., 476: Olcott v. Carroll, 
39 N. Y., 436; Morse v. Gilman, 16 Wis., 504. 
Words are to be taken in their usual and 
common acceptation: Woodbury v. Sack- 
rider, 2 Abb. Pr., 402; Rathbun v. Railroad 
Co., 16 Neb., 441, 443; and a liberal rather 
than restricted sense is to be given to the 
words, unless it clearly appears that the 
restricted sense was the one intended: 
Close v. Nat. City Bank, 14 Abb. Pr., N. S., 
326. But where a word has two meanings, 
one of which is the result of judicial and 
statutory definition, this meaning should 
be accepted, unless the pleading clearly 
shows that another was intended: Cook v. 
Warren, 88 N. Y., 37. A word should be 
construed in its larger and more favorable 
sense than otherwise: Miller v. Miller. 33 
Cal., 3533. Abbreviations which are clearly 
understood will not be held ambiguous, but 
will be given their full intent: Odd Fel- 
lows’ Building Assn. v. Hogan, 28 Ark., 251. 
The abbreviation “vs.” and the word 
“yersus” are. in legal practice, so far En- 
glish words as not to be contrary to a 
statute requiring all pleadings to be in the 
English language: Smith v. Butler, 25 N. 
H., 521. So the abbreviation “ete.” is En- 
glish, and will not vitiate a pleading on the 
ground that it is expressive of Latin words: 
Berry v. Osborn, 28 N. H., 279. Allegations 
of time, in the absence of averment to the 
contrary, ere presumed to refer to the 
commencement or the action: Townsend 
v. Norris, 7 Hun, 239; Burns v. O'Neil, 10 
Hun, 494; McCormick v. Blossom, 40 Ia., 256. 


§ 4932 Irrelevant, Redundant und Indefinite Matter, How Onjected to. 


If irrelevant or redundant matter be inserted in a pleading, it may be 
stricken out on motion of any person aggrieved thereby; and when the alle- 
gations of a pleading are so indefinite or uncertain that the precise nature of 
thc charge or defense is not apparent, the court may require the pleading to 


be made definite and certain by amendment, or may dismiss the same. 
‘at, p. 142, § 57; Cd. 781, § 95; 2 H. C., § 207; 


F, 8 453.] 


See supra § 4915 and notes, when answer 
may be stricken. 

See notes to last section. 

See infra § 4955, when informal pleadings 
may be stricken. 

Matter is irrelevant which has no bearing 
upon the question in 2Ontroversy, but if the 
alleged irrelevancy carries with it a doubt 
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see Or., § 85; see Cal. C. C. 


as to its sufficiency in law the question 
should be raised by demurrer and not by 
ae Hatch v. T. O. & G. H. Ry. Co., 

Evidential matter in a pleading may be 
stricken on motion: Bigelow v. Scott, 2 W. 
T., 378, 380. 


Cuar. IX. ] 


Superfluous matter in a pleading can only 
be reached by motion; it is not a defect 
for which a demurrer will lie: Isaacs v. 
Holland, 4 W., 54. 

Recitals of evidence, and arguments in 
pleading, although not denied, are of no 
avail: Meeker v. Gilbert, 3 W. T., 369, 377. 

A defendant who has pleaded irrelevant 
affirmative matter in his answer cannot 
complaint of a refusal to strike like irrele- 
vant matter from the reply in response 
thereto: P. S. I. Co. v. Worthington, 2 W. 


A general denial of the material allega- 
tions of a complaint cannot be stricken out 
on the ground that it is sham or frivolous 
pleading: Larson v. Winder, 14 W., 647. 

It is not prejudicial error for the court to 
refuse to strike a portion of defendant's 
answer in divorce which, though not con- 
stituting a defense to the action, sets forth 
the physical condition of defendant and 
present and prospective financial condition 
of the party: Lee v. Lee, 3 W., 236. 

In an action for damages to abutting 
property for the construction and operation 
of a railroad in a street, an answer which 
is, in effect, a plea of license from the city 
cannot be stricken out as irrelevant and 
immaterial; its sufficiency can only be 
tested by demurrer: Hatch v. T. O. & G. 
H. Ry. Co., supra. 

This section is applicable to petitions 
necessary in probate practice: Renton v. 
Campbell, 10 W., 533. 

GENERALLY.—See Pom. Rem., $ 625. 

MOTION TO STRIKE OUT.—The motion 
to strike out irrelevant or redundant mat- 
ter is addressed to the discretion of the 
court, and should be granted only when it 
is entirely clear that such matter is im- 
proper or irrelevant: Town of Essex v. 
Railroad Co., 8 Hun., 361; People v. Tweed, 
63 N. Y., 201; Younger v. Duthie. 26 Hun, 
442: Madden v. Railway Co., 30 Minn., 453; 
Cate v. Gilman, 41 Ia., 530. 

The motion must point out the deficiency 
in the pleading with a reasonable degree of 
certainty: Gilmore v. Norton, 10 Kan., 491; 
O'Connor v. Koch, 56 Mo., 253. 

Where a specification in a motion to 
strike out included some matters not prop- 
er to be struck out, it was held that the 
whole motion should be denied: White v. 
Allen, 3 Or., 103. 

IRRELEVANT MATTER. — Irrelevant 
matter is such as has no bearing on the 
question in dispute, and does not affect the 
subject-matter of the controversy so as in 
any way to affect or assist the decision of 
the court: Jeffras v. McKillop, ete., Co., 
2 Hun, 351; 4 Thomp. & C., 578; Straver v. 


$ 4933. Judgments of Inferior Courts, 
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Ocean Ins. Co., 2 Hilt., 475; 9 Abb. Pr., 23; 
Fasnacht v. Stehn, 53 Barb., 650; 5 Abb. 
Pr., N. S., 338; Cahill v. Palmer, 17 Abb. 
Pr., 19%; 45 N. Y., 478. And see Kelly v. 
Waterbury, 87 N. Y., 179; Krewsom v. Pur- 
dom, 11 Or., 266. Matters merely of evi- 
dence should be stricken out as irrelevant: 
Clark v. Ottendorfer, 2 N. Y. Month. Law 
Bull., 53; McCauley v. Long, 61 Tex., 74: 
Bowen v. Aubrey, 22 Cal., 566; Cathcart v. 
Peck, 11 Minn., 45; but not when the facts 
and evidence are synonymous: Davenport 
G. M. Co. v. Taussig, 5 Civ. Proc. Rep., 69. 
Argument should be stricken out: Gould v. 
Puram 6 How. Pr., 51; and so with un- 
ecessary reasons for interposing a plea: 
Nichols v. Briggs, 18 S. C., 473. The Sa 
ciency of what seems to be a cause of ac- 
tion or defense carnuc be tried on motion 
to strike out: Walter v. Fowler, 85 N. Y. 
621; and matter in en enswer will not be 
stricken out so long as it is responsive to 
the allegations of the compiaint: McIntyre 
v. Ogden, 17 Hun, 604. Where irrelevant 
matter cannot injure or prejudice the other 
party, it is held that it will nat bé stricken 
: uprat v. Havemeyer, 18. N. 7 

DIE, a À y N MW eek. 

REDUNDANT MATTER. — Regurdancy 
is not identical with irrelevancy: Bowmen 
v. Sheldon. 5 Sand., 657. A needless repeti- 
tion of material averments has been“ held 
to be redundancy: Bowman v. Sheldon, 5° 
Sand., 657. Matter clearly redundant, if it 
is not prejudicial to the opposite party or 
does not encumber the record, will not be 
stricken out: Clark v. Harwood, 8 How. 
Pr., 470: Denithorne v. Denithorne, 15 How. 
Pr., 232; Brockelman v. Brandt, 10 Abb. 
Pr., 141. A motion to strike out for redun- 
dancy in a complaint comes too late after 
pleading to the merits or after demurrer: 
New York Ice Co. v. Insurance Co., 21 How. 
Pr., 234; Best v. Clyde, 86 N. C, 4: or, it 
has been held, even after an order for time 
to plead: Best v. Clyde, 86 N. C., 4. 


MOTION TO MAKE CERTAIN AND 
DEFINITE.—The fact that the complaint 
contains other sufficient allegations will 
not deprive the defendant of his right to 
have a particular one made more certain: 
People v. Guardian Soc., 6 N. . Week. 
Dig., 136. But a motion to make a pleading 
more definite and certain should not be 
granted, unless the pleading is plainly in- 
sufficient in this respect: People v. Tweed, 
5 Hun, 353; N. Y., 194. The motion must 
be made in the lower courts, and the objec- 
tion of mere uncertainty cannot be raised 
for the first time on appeal: Osborn v. 
Graves, 11 Or., 526. 


How Pleaded. 


In pleading a judgment or other determination of a court or office[r] 
vf special jurisdiction, it shall not be necessary to state the facts conferring 
inrisdiction, but such judgment or determination may be stated to have been 


duly given or made. 


If such allegation be controverted, the party pleading 


shall be bound to establish on the trial the facts conferring jurisdiction. [L. 
54, p. 142, § 58; Cd. 81, § 96; 2 H. C., § 208; see Or., § 86; see Cal. C. C. 
P., § 456; N. Y., § 532; see Ia., § 3921.] 


See supra § 4906, what complaint shall 
contain. 

See infra §§ 6041-6042, foreign judgments 
and evidence to sustain them, etc. 

JUDGMENT, HOW PLEADED.—In com- 
menting upon the change in pleading which 
the above section makes, the supreme court 
of California, in Young v. Wright, 52 Cal., 
407, 410, and in Judah v. Fredericks, 57 Cal., 


389, say that the statute must be strictly 
complied with. “A party wishing to avail 
himself of a provision of this character 
must comply strictly with its terms. In 
exonerating him from an obligation which 
would otherwise be incumbent upon him, 
the statute prescribes the precise condi- 
tions on which he is to be relieved, and 
they must be strictly performed. In this 
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case the avermert is, not that the judg- 
ment was duly ‘given or made,’ but that it 
was ‘duly rendered,’ and we are inclined to 
think these are not equivalent terms.” As 
to what is a sufficient pleading of a judg- 
ment under this section, see Beans v. 
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Angeles v. Mellus, 59 Cal., 444, 451. To say 
that the “judgment was entered” (Hunt v. 
Dutcher, 13 How. Pr., 538), or “duly ren- 
dered,” is not equivalent to a statement 
that it was duly given or made: Young V. 


Wright, 52 Cal., 407. 


Emanuelli, 36 Cal., 117; and see City of Los 


§ 4934. Conditions Precedent, How Pleaded. 


In pleading the performance of conditions precedent in a contract, it 
snall not be necessary to state the facts showing such performance, but it 
may be stated generally that the party duly performed all the conditions on 
his part; and if such allegation be controverted, the party pleading shall be 
bound to establish; on the trial, the facts showing such performance. [L. ’54, 
p. 142, $ 59; Cas281, $ 97; 2 H. C., § 209; sce Or., § 87; see Cal. C. C. P., 
§ 457; N. ¥,, $533; see Ia., § 3922; see Ind. R. S., § 370.] 


See supra‘ §*.4906, what complaint shall 
contains °. ° 


cases mentioned in the section: People v. 
Jackson, 24 Cal., 632. 


it would seem to follow from 


For. a& cdmplete statement of code pro- 
visiahs. on ‘this subject, see Abb. Tr. Brief 
on,'Pieatings, § 183. 


Moreover, 
this principle that the section applies only 
to conditions expressed in the contract, and 


aa 


not to conditions imposed by law, as de- 
mand and notice in actions against indors- 
ers; and such is the view contended for in 
Bliss on Code Pleading, § 302. 


An allegation that the plaintiff has fully 
performed on his part all conditions of the 


PERFORMANCE OF CONDITIONS 
“PRECEDENT, HOW PLEADED. — The 

. length to which the above section goes in 
. "e defarting from the ancient rule is indicated 
=. «by Dye v. Dye, 11 Cal., 168; Himmelmann v. 
. - Danos, 35 Cal.. 441; and Rhoda v. Alameda 


Co., 52 Cal., 350, where it is said: “In ac- 
tions upon contracts, a general allegation 
of performance of conditions precedent is 
declared sufficient by our statute. But a 
general allegation of the performance of 
condition prescribed by a statute has not 
been so declared, and is not therefore suffi- 
cient.” The same principle was enforced in 
People v. Jackson, 24 Cal., 630, where, in 
pleading title to land under an act of the 
legislature which prescribes conditions pre- 
cedent to acquiring title, it was held neces- 
sary to aver a performance of all the acts 
required by the statute. The rule recog- 
nized by these decisions is, that in all other 
cases than contracts the facts showing a 
performance must be specially pleaded. 
The rule cannot be extended beyond the 


contract is sufficiently explicit: Cal. Steam 
Nav. Co. v. Wright, 6 Cal., 258; Griffiths v. 
Henderson, 49 Cal., 5/0; Ferrer v. Home 
Mutual Ins. Co., 47 Cal., 416; and see Craw- 
ford v. Satterfield, 27 Ohio St., 421; Lowry 
v. Megee, 52 Ind.. 107; Andreas v. Hol- 
combe, 22 Minn., 339; Blasingame v. Home 
Ins. Co., 75 Cal., 633. So an allegation that 
work was performed according to contract 
is equivalent to saying that it was duly 
performed: Griffin v. Pitman, 8 Or., 38. 
Courts are disinclined to construe stipula- 
tions in a contract to do certain things 
within a given time in consideration of the 
payment of money by the other party, as 
conditions precedent: Front St., etc., Co. 
v. Butler, 50 Cal., 575. 


$ 4635. Private Statutes, How Pleaded. 
In pleading a private statute, or a right derived therefrom, it shall be 


sufficient to refer to such statute by its title, and the day of its passage, and 
the court shall thereupon take judicial notice thereof. [L. 754, p. 142, $ 60; 
(a. 781, § 98; 2 H. C., § 210; Or., § 88; Cal. C. C. P., § 459; N. Y., § 330; 
see Ja., § 3914; Ind. R. S., $ 371.] 


See supra § 4906, what complaint shall 
contain. 

A law which relates to persons or things 
as a class, is general, but one which re- 
lates to particular persons or things of a 
class is special and private: Weller v. Pot- 
ter, 18 Ohio St., 85; Wheler v. Philadelphia, 
77 Penn., 2348; Re N. Y. Elevator Ry. Co., 
70 N. Y., 327. 


Neither public nor private statutes need 
be set out in pleading them: Wilson v. 
Clark, 11 Ind., 385; Greene v. City, 22 Ind., 
192; Schab v. City, 49 Ind., 329; see C. & S. 
Turnpike Co. v. Fletcher, 104 Ind., 97; 2 N. 
E.. 243; D. T. & G. R. Co. v. De Grass, 
2 Colo. App., 42. 


§ 4936. Existence of City or Town, How Pleaded. 


In pleading the existence of any city or town in this state, it shall be 
sufficient to state in such pleading that the same is an existing city or town, 
incorporated or organized under the laws of the state of Washington. [Cd. 
81, 8 2063; 1 H. C., $ 767.] 
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§ 4937. Ordinances, How Pleaded. 
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In pleading any ordinance of a city or town in this state, it shall be 
sufficient to state the title of such ordinance and the date of its passage, where- 
upon the court shall take judicial knowledge of the existence of such ordin- 


ance, and the tenor and effect thereof. 


Or., § 89.] 


See supra § 4935 and notes, pleading pri- 
vate statute. 

Without this provision it would be neces- 
sary to plead an ordinance as any other 
facts: Pomeroy v. Lattens, 9 Or., 363. 

See supra § 496, what complaint shall 
contain. 


[Cd. 781, § 2064; 1 H. C., § 768; see 


It is not necessary to plead an ordinance 
by title, number and date of passage in a 
complaint filed in a court of the municipal- 
ity. as it is the duty of such court to take 
judicial notice of the ordinance: Seattle v. 
Pearson, 15 W., 


§ 4938. Libel or Slander, How Pleaded. 

In an action for libel or slander, it shall not be necessary to state in the 
complaint any extrinsic facts for the purpose of showing the application to 
the plaintiff of the defamatory matter out of which the cause arose, but it 
shall be sufficient to state generally that the same was published or spoken 
concerning the plaintiff; and if such allegation be controverted, the plaintiff 


shall be bound to establish on trial that it was so published or spoken 


[L. 


54, p. 142, § 61; Cd. ’81, $ 99; 2 H. C., 211; Or., § 90; Cal. C. C. P., § 460; 


N. Y., $ 535; Ja., 


See supra § 4906, what complaint shall 
contain. 

See infra $ 7087, criminal libel. 

Oral defamation does not constitute erim- 
inal libel: State v. McArthur, 5 W., 55S. 

In civil actions, the question whether a 
publication constitutes libel is one of law to 
be determined by the court where the lan- 
guage a unambiguous: Urban v. Helmick, 
15 W.. 

In Acie raining whether the language is 
libelous, it must be given {ts ordinary 
meaning. and the meaning cannot be ex- 
tended by innuendo beyond what the words 
justify in connection with the extrinsic 
facts: Id. 

It is not libelous per se to accuse some 
one of being deficient in some quality 
which the law does not require him as a 
good citizen to possess: 

A publication charging a ‘hotel proprietor 
with being a ‘‘hog’’ for the reason that he 
would not trade at home and build up the 
home trade and town as much as possible, 
but sent to another city for supplies, be- 
cause he wanted to make it all, is not libel- 
ous per se: Id. 

LIBEL OR SLANDER, COMPLAINT 
IN.—Where the words are actionable per 
se, no extrinsic averment for the purpose 
of showing the application of defamatory 
matter to the plaintiff is necessary: More 


v. Bennett, 48 N. Y., 472: Dean v. Miller, 
66 Ind., 449; Langton v. Haggerty, 35 Wis., 
150. But the code has not dispensed with 


the necessity of inducement or innuendoes 
Where they are necessary to show the de- 
famatory meaning of the words: Wallace 
v. Bennet, 1 Abb. N. C.. 478; Stewart v. 
Wilson, 23 Minn.. 449: Hamm v. Wickline, 
26 Ohio St., 81: De Witt v. Wright, 57 Cal., 
576; Fleischmann v. Bennett, &7 N. Y., 231. 
And the rule yet is, that where matter is 
not defamatory on its face, and becomes so 


only by reference to extrinsic facts, such 
facts must be alleged: Blaisdell v. Ray- 
mond, 14 How. Pr.. 265; 4 Abb. Pr.. 446; 


Fry v. Bennett, 5 Sand., 54; Wachter v. 
Quenzer, 20 N. Y., 57; Carroll v. White, 
33 Barb.. 615; Wilson v. Fitch, 41 Cal., 378: 
Maynard v. Fireman’s Fund Ins. Co., 47 


Bal. Wash. Code II—8 


§ 3887; Ind. R. S., 


§ 372.] 

Cal., 207; Chamberlain v. Vance, 51 Cal.. 75; 
Works v. Stevens, 76 Tnd., 181; Emmerson 
v. Marvel. 55 Ind., 265; Lipprant v. Lip- 
prant, 52 Ind.. 273; Frank v. Dunning, 38 
Wis., 270; Stewart v. Wilson. 23 Minn., 449; 
Smith v. Coe, 22 Minn., 276; Christal v. 
Craig, 80 Mo., 367; Legg v. Dunleavy, 80 
Mo., 558. Nor does the above section do 


away with the necessity of averring that 
the persons who read the writings or heard 
the words knew the plaintiff was meant: 
De Witt v. Wright, 57 Cal.. 578, 

See Am. & Eng. Encyc. Law, title “Libel 
and Slander.” 

An inference expressed in the colloquium 
or innuendoes, if not a correct inference 
from the words to be spoken, cannot affect 
the sufficiency of such averments: Ausman 
v. Veal, 10 Ind.. 355. 

See the definition of colloquium and of 
innuendo in the notes to Thompson v. Lusk, 
2 Am. Dec.. 94. and to Van Vechten v. 
Honkins, 4 Am. Dec., 348. 

Where the words spoken are actionable per 
se, special damages need not be alleged or 
proven: Parker v. Lewis, 2 G. Gr. (Ia.), 311. 
For illustrations see Hess v. Sparks, 44 Kan., 
465; 21 Am. -St. Rep., 305, and note. 

Slanderous words which impute to plaintiff 
a want of chastity are actionable per se: 
Hitchcock v. Caruthers, 82 Cal., 523; McKin- 
ney v. Roberts, 68 Cal., 192; Preston v. Frey, 
91 Cal., 107; also slanderous words charging 
a heinous crime: Shartle v. Hutchinson, 3 
Ore., 337; see Davis v. Sladden, 17 Ore., 259. 

There can be but one cause of action fora 
slanderous conversation, although the items 
of slander are numerous: Cracraft v. Coch- 
ran, 16 Ia., 301. 

The allegation that the defamatory words 
spoken ‘‘were false” implies malice: Harris 
v. Zanone, #3 Cal., 59. 

Proof that words were spoken in words as 
charged is sufficient: Durrah v. Stillwell, 59 
Ind., 139. 

A corporation may sue for libel or slander 
against it in the way of its business or trade: 
St. James, etc., Academy v. Gaiser, 125 Mo., 
517; 46 Am. St. Rep., 502, and see note at page 
507. 
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8 4939. Answers in Justification and Mitigation. 

In an action mentioned in the last section, the defendant may, in his 
answer, allege both the truth of the matter charged as defamatory, and any 
mitigating circumstances to reduce the amount of damages; and whether he 
prove the justification or not, he may give in evidence the mitigating circum- 
stances. [L. 754, p. 143, § 62; Cd. 81, § 100; 2 H. C., § 212; sce Or., S 91; 


Cal. C. C. P., $ 461; Ind. R. S., § 373; see Ia., § 35883. | 


Sce supra § 4912, what answer shall contain. 

See intra § 6945, truth of matters as defense 
in criminal libel. 

The publication by a newspaper as an item 
of news of certain actions and conduct of an 
individual, at the time of the supposed dis- 
covery of a crime, from which damaging in- 
ferences might be drawn as to his having 
committed the crime, is not libelous, there 
being no direct charge of crime, if what is 
stated concerning his actions and conduct is 
true: Haynes V. Spokane Chronicle Pub. 
Co., 11 W., ous. 

Under this section the truth of the state- 
ment of acts and facts may be shown to de- 
feat recovery in an action for libel, although 
it is pleaded merely in mitigation of damages 
and not by way of justification: Id. 

A publication which appears libelous upon 
its face may not be so in fact, by reason of 
something which is not apparent from the 
words themselves, and Which may be shown 
by pleading and proving extrinsic facts in 
mitigation or in justification: Id. 

The finding of a jury upon the question 
whether a publication is within the definition 
of libel correctly given them by the court, 
will not be disturbed: Id. 

GENERALLY.—LIBEL OR SLANDER, 
ANSWER IN.—See generally, note to 15 Am. 
St. Rep., 333-369. The same matter may be 
pleaded both in mitigation and in justifica- 
tion, but must be separately stated for each 
purpose, and such purpose alleged: Fink v. 
Justh, 14 Abb. Pr., N. S., 107; Kelly v. Taint- 
or, 48 How. PT., 270. 

The defendant may plead in mitigation 
alone without attempting to prove justifica- 
tion: Bush v. Prosser, 1 N. Y., 347; Dolevin 
v. Wilder, 34 Hok. Pr., 488; Van Benschoten 
v. Yaple, 13 How. Pr., 97. Though he fails in 


justification, the matter in mitigation must 
go to the jury: Bisbey v. Shaw, 12 N. Y., 67. 

Notwithstanding the change effected by the 
code in allowing matters adduced in justifi- 
cation, although insufficient for that pur- 
pose, to be used in mitigation of damages, 
still, Where there is an entire failure to sus- 
tain the slander, and the circumstances show 
that the reiteration in the answer was mali- 
cious and Without probable cause for believ- 
ing it true, it may be considered by the jury 
on the question of damages: Distin v. Rose, 
69 N. Y., 122; see also Hatfield v. Lasher, 81 
N. Y., 240, holding that facts offered in miti- 
gation must have been Known to defendant 
when he uttered the defamatory words. See 
also Willover v. Hill, 72 N. Y., 36, to the same 
effect. 

As to the form of pleading a justification, 
see Kelly v. Waterbury, 87 N. Y., 179. 

Facts relied upon as mitigating circum- 
stances must be pleaded as such, and not by 
way of defense or justification: Ronan v. 
Williams, 41 Ia., 680. 

The bad character of plaintiff may be 
shown in mitigation of damages: Arm- 
strong v. Pierson, 8 Ja.. 29; Fletcher v. Bur- 
rough, 10 Ia., 537; or that the words were 
spoken in heat of passion: McClintock v. 
Crick, 4 Ia., 4538; or under the influence of 
liquor: Reed v. Harper, 25 Ja.. S: or while 
ss deranged: Fisher v. Tice, 20 Ia., 
4 


Slanderous words cannot be justified by 
proof that defendant only repeated what he 
heard another say concerning plaintiff: Da- 
vis v. Sladden, 17 Ore., 259; nor for a libel 
copied by one newspaper from another even 
by way of news: Upton v. Hume, 24 Ore., 
420; McAllister v. Detroit Free Press Co., 15 
Am. St. Rep., 342, note. 


§ 4940. Falsely Charging Certain Crime, Actionable. 
Every charge of incest, fornication, adultery, or whoredom falsely made 


by any person against a female, also words falsely spoken of any person charg- 
ing such person with incest or the infamous crime against nature, cither with 
mankind or the brute creation, shall be [actionable] in the same manner 
as in the case of slanderous words charging a crime the commission of which 
would subject the offender to death or other degrading penalties. [L. °54, p. 
219, § 487; Cd. 781, § 747; 2 H. C., § 798; Ind., $ 285.] 


For construction of this section see: Blick- Kollman, 50 Ind., 336; Acker v 
enstoff v. Perrin, 27 Ind., 627; Schmick v. 50 Ind., 447; Emerson v. Marvel, s na ee 


§ 4941. Answers in Actions to Recover Property Distrained. 

In an action to recover the possession of property distrained doing dam- 
ace, an answer that the defendant or person by whose command he acted was 
lawfully possessed of the real property upon which the distress was made, and 
that the property distrained was at the time doing damage thereon, shall be 
good without setting forth the title to such real property. [L. ’54, p. 143, § 
63; Cd. ’81, § 101; 2 H. C., $ 213; Or., $ 92; Ind., § 375.] 


See supra $ 4912, what answer must contain. 
Sce supra § 3166, statute relating to distraint of animals doing damage. 
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§ 4942. Joinder of Causes of Action. 
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The plaintiff may unite several causes of action in the same complaint, 


when they all arise out of, — 
1. Contract, express or implied; or 


H w 


. Injuries to character; or 


Cr 


holding thereof; or 


. Injuries, with or without force, to the person; or 
. Injuries, with or without force, to property; or 


. Claims to recover real property, with or without damages for the with- 


6. Claims to recover personal property, with or without damages for the 


withholding thereof; or 


7. Claims against a trustee, by virtue of a contract or by operation of law. 

But the causes of action so united must atfect all the parties to the action, 
and not require different places of trial, and must be separately stated. [Cf. 
L. 54, p. 143, $ 64; L. 61, p. d1, § 5; L. 769, p. 25, § 100; Cd. 781, § 102; 
211. C., $ 214; see Or., § 93; Cal. C. C. P., § 427; see N. Y. § 484. | 


Sce supra § 4792, form of action. 

See supra § 45825, When execuvcor, trustee, 
ete., May sue alone. 

See supra § 4403, forms of pleadings. 

See supra jg 490v, What complant shall con- 
tain. 

Sce notes to § 5511 infra. 

It is not an improper joinder to seek, in an 
action for divorce and alimony, to set aside 
certain fraudulent conveyanees, on Which 
the award of alimony is dependent: Prouty 
v. Prouty, 4 W., 174. 

Legal and equitable causes of action may 
be joined in the same complaint, without 
affecting the allegation in either necessary 
to constitute a cause of action: Thompson 
v. Caton, 3 W. T., 31. 

If the complaint sets forth two causes of 
action withcut separately stating them, it is 
not error to refuse to strike out certain por- 
tions thereof when the causes could be prop- 
erly joined; the proper remedy is by motion 
to require them to be separately stated: 
Richardson v. Carbon Hill Coal Co., 10 W., 
648. 

GENERALLY.—See Pom. Rem., §§ 437-505; 
Ency. of Pl. and Pr., pp. 180-210, 

JOINDER OF CAUSES OF ACTION.— 
Even in those cases where the joinder of 
several causes of action is permitted, the 
codes expressly state that they must be 
separately stated: Boles v. Cohen, 15 Cal., 
152; Natoma W. & M. Co. v. Clarkin, 14 Cal., 
547. And if the pleading does not conform to 
this requirement, it is held in California that 
the defendant may demur: Nev. Canal Co. 
v. Kidd, 43 Cal., 180; 37 Cal., 282; Bucking- 
ham v. Waters, 14 Cal., 146; Watson v. S. F. 
& H. B. R. R. Co., 41 Cal., 17; White v. Cox, 
46 Cal., 169. In New York, if distinct causes 
of action, which may be united, are not sep- 
arately stated, the remedy is by motion to 
make more definite and certain, and not by 
demurrer; because an omission to state by 
distinct counts distinct causes of action, 
which may be joined in the same complaint. 
is not a misjoinder by causes of action: Bass 
v. Comstock, 38 N. Y., 21; but a demurrer 
may be interposed when the causes of ac- 


tion are improperly united: Goldberg v. 
eae 60 N. Y., 429; Wiles v. Suydam, 64 N. 
oe t9. 


Each count must be complete in itself; 
each must contain all the facts necessary to 
constitute a cause of action; and its defects 
cannot be supplied from statements in other 


counts, unless expressly referred to in it: 
Haskell v. Haskell, 54 Cal., w0. No particu- 
lar mode of separately stating a cause is pro- 
vided, however, and any mode which ap- 
prises defendant of what is intended is sutt- 
cient: Hall v. McKechnie, 22 Barb., 244; Bene- 
dict v. Seymour, 6 How. Pr., 295. 

The causes of action must be in favor of all 
the plaintiffs, and must attect all the de- 
fendants: Johnson v. Kirby, 65 Cal., 482; 
although they need not atfect all equally, 
or in the Same manner: Vermeule v. Keck, 
eer Pr., 333; Blake v. Van Tilborg, 21 

is., 072. 

CONTRACT, EXPRESS OR 1IMPLIED.— 
Several breaches of one contract, although 
they relute to different portions thereof, 
may be joined: Madge v. Puig, 12 Hun., 15. 
So claims to recover money paid on several 
separate purchases of lottery tickets may be 
joined: Grover v. Morris, 73 N. Y., 473. And 
actions for money tortiously received may 
be joined with other causes of action on con- 
tracts express or implied: Stewart v. Bald- 
erston, 10 Kan., 131. A complaint which con- 
tains a count setting forth the facts attend- 
ing the purchase of a county warrant by 
plaintiff, and charging that defendants are 
liable upon an implied contract to repay the 
purchase-money, and a second count charg- 
ing the defendants as indorsers of negotiable 
paper, and a third count in the usual form 
for money had and received, is not demurra- 
ble on the ground of misjoinder of causes of 
action: Keller v. Hicks, 22 Cal., 457. If a 
mortgage is assigned by the mortgagee to 
another party as a pledge for the payment 
of a debt due the other party by the mort- 
gagee, it is not an improper joinder of sev- 
eral causes of action for the assignee to unite 
in the same action his claim against the 
mortgagor and mortgagee and persons hav- 
ing liens or encumbrances upon the mort- 
gaged property, and make them all parties: 
Farwell v. Jackson, 28 Cal, 105. Causes of 
action on contract and for statutory penalty 
oe be joined: Wiles v. Suydam, 64 N. 

.. id. 

INJURIES TO PERSON.—Where a com- 
plainant filed his complaint praying for the 
recovery of possession of land in the city of 
S., and damages for the detention of the 
land, and for forcible eviction and expulsion 
from it, and for the value of improvements 
erected upon it by him. the court sustained 
a demurrer to the complaint, because a cause 
of action for an injury to property was im- 
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properly joined with one for an injury to 
person: Mayo v. Madden, 4 Cal., 27. 
INJURIES TO PROPERTY.—The injuries 
that may be joined are independent and dis- 
tinct. The property injured may be the same 
or different; it may be either real or per- 
sonal; the title of the plaintiff to redress 
may be original in respect to one injury, 
while in respect to the other or others the 
right may have come to him by assignment. 
Some of the injuries complained of may be 
legal, while others may be of an equitable 
character. Trespass to land is a legal in- 
jury; to threaten to enter upon and waste it 
is an equitable injury; but both may be 
joined in the same complaint, for the statute 
reason that both are injurious to property. 
That general likeness is the only test to 
which the question of joinder in cases like 
the present can be subjected under our sys- 
tem: More v. Massini, 32 Cal., 59%. But the 
fact that a contract affects real property, 
such as land, does not change the nature of 
the obligation so as to permit a cause of 
action arising from it to be joined with a 
cause of action for injuries to the same tract 
of land: Thomas v. Utica & B. R. R. R. Co., 
97 N. Y., 245. Plaintiff filed her complaint in 
the court below for trespass against defend- 
ant, and prayed a verdict for five hundred 
dollars, the alleged value of property de- 
stroyed, and five hundred dollars damages. 
On demurrer the court held the complaint 
unobjectionable: Tendesen V. Marshall, 3 
Cal., 440. And in an action for injuries to @ 
mining claim, a claim for damages to the 
plaintiff by reason of the breaking away of 
the defendant’s dam, and the consequent 
washing away of the pay-dirt of the plaint- 
iff, may properly be joined with a claim for 
damages in the preventing plaintiff from 
working his claim: Fraler v. Sears Union 
W. Co., 12 Cal., 555. The plaintiffs were 
owners in severalty of certain distinct par- 
cels of land, and the action was brought to 
restrain the defendant from depriving them 
of water carried by various ditches to their 
respective lands, and to recover damages 
sustained by reason of past diversions of the 
water. It was held that the cause of action 
for damages was several as to each of the 
plaintiffs, and that it could not be joined 
with the cause of action for an injunction, 
which was common to all of them: Barham 
v. Hostetter, 67 Cal., 272. But if the com- 
plaint in an action against a sheriff and his 
official bondsmen alleges only a cause of ac- 
tion against him as a trespasser, and against 
his sureties as signers of the bond, and not 
otherwise, there is a misjoinder of causes of 
action: Ghirardelli v. Bourland, 32 Cal., 585. 


RECOVERY OF REAL PROPERTY.— 
The plaintiff in an action for the recovery 
of real property may also claim damages for 
the withholding of it. and the value of the 
rents and profits: Sullivan v. Davis, 4 Cal., 
201: McKinney v. McKinney, 8 Ohio St., 423; 
Tompkins v. White, 8 How. Pr., 520; Holmes 
v. Davis, 21 Barb., 265; 19 N. Y., 488; Vander- 
voort v. Gould, 36 N. Y., 639; Armstrong V. 
Hinds, 8 Minn., 254; Locke v. Peters, 65 Cal., 
162: Furlong v. Cooney, 72 Cal., 322; but a 
cause of action for damages to other land 
cannot be joined with such an action: Fur- 
long v. Cooney, 72 Cal., 32. However, to 
recover for the value of the rents and prof- 
its, a claim therefor must be set up, as the 
general claim for damages will not cover 
them: Larned v. Hudson, 67 N. Y., 161. But 
a claim for the possession of real property, 
with damages for its detention. cannot be 
joined in the same complaint with a claim 
for consequential damages arising from a 
change of a road by which a tavern-keeper 
may have been injured in his business, Tne 
damages in the one case arise out of the use 
of land claimed by the plaintiffs; the dam- 
ages in the other case arise from an unau- 
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thoried diversion of a public road, by means 
of which the plaintiff suffered a loss of his 
usual business and profits: Bowles v. Sacra- 
mento Turnpike Road, 5 Cal., 225. One ac- 
tion may, however, be brought to recover 
two separate or distinct pieces or parcels of 
land: Boles v. Cohen, 15 Cal., 152. The rights 
of parties in several tracts of land may, and 
ought to be, adjudicated in the same action 
to quiet title, where the adverse claimants 
are the same to each tract; and should all 
be included in one count: Pennie v. Hil- 
dreth, 81 Cal., 127. As to alleging the dam- 
ages, an allegation of the value of ine “use 
and occupation, rents and profits,” of the 
premises for the period during which the 
defendants were in the wrongful possession, 
and excluded the plaintiffs, was held suffi- 
cient to charge the defendants, without any 
averment that they received such rents and 
profits. The whole averment was held to be, 
in effect, only that the value of the use of 
the premises whilst the plaintiffs were ex- 
cluded from their enjoyment was the amount 
stated, which was a proper averment as the 
basis of the damages claimed for the wrong- 
ful detention of the property: Patterson v. 
Ely, 19 Cal., 40. 

RECOVERY OF PERSONALTY.—A claim 
to recover personalty may be united with a 
claim for damages for its taking or deten- 
tion: Pharis v. Carver, 13 B. Mon., 236 

A cause of action for work and labor per- 
formed by the plaintiff for the defendant and 
a cause of action for work and labor per- 
formed for the defendant by an assignor of 
the plaintiff may be united in the same com- 
plaint: Fraser v. Oakdale L. & W. Co., 73 
Cal., 187. 

JOINDER OF CAUSES IN EQUITY 
SUITS.—Legal and equitable relief may be 
sought in the same action: Lattin v. Mc- 
Carty, 41 N. Y., 107: Phillips v. Gorham. 17 
N. Y., 270. Thus a legal cause for damages 
for breach of an agreement and an equitable 
one for its specific performance may be 
joined: Sternberger v. McGovern, 56 N. Y., 
12; Beek v. Aison, 56 N. Y., 366. A com- 
plaint for money obtained by frauds at dif- 
ferent times states but one cause of action; 
People v. Tweed, 63 N. Y., 194; but where 
several persons have been defrauded by 
means of similar, but not the same, false 
representations, they cannot be joined as 
plaintiffs to recover damages for the fraud: 
Gray v. Rothschild, 02 N. Y A cause 
of action to recover money paid on contract, 
because of defendant’s refusal to perform 
and repudiation of the contract, may be 
united in the same complaint with one to re- 
cover back the money paid, on the ground 
that it was obtained from the plaintiff by 
fraud, but should be separately stated: 
Freer v. Denton, 61 N. Y., 492. Lf. however, 
two such causes are blended in one count, 
the plaintiff may recover without proving 
the fraud alleged, unless there has been an 
objection made by motion that the causes 
are not separately stated: Td. 

A claim to enforce an express or implied 
trust may be joined in a complaint with a 
claim to enforce a vendor’s lien, existing 
without any written contract. Both such 
claims are founded on trusts,—one lying in 
contract, and the other arising by act and 
oer of law: Burt v. Wilson, 28 Cal., 
682 639. 

A plaintiff sued to obtain a transfer to him 
of certain shares of the stock of a corpora- 
tion which one of the defendants had ac- 
quired from him through fraud. In the 
same action, he sought to recover other 
shares of the stock which had been sold to 
another defendant under an assessment 
fraudulently levied by the corporation, and 
it was held that there was a misjoinder of 
causes of action: Johnson v. Kirby, 65 Cal., 
482, But where a purchaser of real estate 
at an execution sale brought an action to set 


1344 


Cuap. IX.] 


aside certain conveyances alleged to have 
been made by the judgment debtor in fraud 
of creditors and purchasers, and to recover 
possession of the property, there is no mis- 
joinder of causes of action: Pfister v. Das- 
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cey, 65 Cal., 403. 

A complaint which seeks to reform a mort- 
gage, and to enforce the same as reformed, 
states but one cause of action: Hutchinson 
v. Ainsworth, 73 Cal., 452. 


§ 4943. Material Allegations Not Controverted Admitted, Except in Reply. 


Every material allegation of the complaint not controverted by the 
answer, and every material allegation of new matter in the answer not con- 
troverted by the reply, shall, for the purpose of action, be taken as true; but 
the allegation of new matter in a reply is to be deemed controverted by the 


adverse party, as upon a direct denial or avoidance, as the case may require. 
(L. “69, p. 26, § 101; L. 77%, p. 22, 
X 94; see Cal., § 462; Ind. R. S., $ 


See next section. 

See supra § 4906 and notes, what complaint 
Shall contain. 

See supra § 4912, what answer must con- 
tain. 

See supra § 4917, what reply must contain. 


Every material allegation of the complaint - 


not controverted by the answer shall be 
eee as true: Lake v. Steinbach, 5 W., 609, 

62. 

An answer which merely controverts the 
conclusions drawn by the pleader from the 
facts stated, does not traverse a, material 
fact, and presents no issue: Id., 

An answer which states that it a de- 
nies nor admits the material allegations of 
the complaint fails to controvert the facts 
pleaded and hence admits them to be true: 
Id. See 142 U. S., 492. 

An insuthcient denial is in effect no denial 
and admits the facts well pleaded: Frost v. 
Ainslie L. Co., 3 W., 241, 243. 

If no reply is filed to affirmative matter 
in the answer, it is error to treat the affirm- 
ative matter as denied and take evidence 
thercunder—since it is to be pleaded as true: 
Johnson v. Maxwell, 2 W., 482. 

The failure of defendant to call the atten- 
tion of the trial court to the fact that his 
answer contains affirmative matter not re- 
plied to is a waiver of the right to take ad- 
Vantage of such omission: Ritchie v. Car- 
penter, 2 W., 512, 522. 

In a suit for wages, when the allegations 
of the complaint regarding employment are 
admitted, proof of that fact is unnecessary, 
and errors committed in introduction of tes- 
timony regarding employment are imma- 
terial: Fitzgerald v. School Dist., 5 W., 112. 

An allegation of ‘‘no consideration” is not 
new matter requiring a reply: Frank v. 
Jenkins, 11 W., 611, 617. 

ALLEGATIONS NOT DENIED, EFFECT 
OF.—Each material allegation of the com- 
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S$ 103; Cd. 781, § 103; 2 H. C., § 215; Or., 
S 383; see Ia., § 3908. | 


plaint not controverted by the answer must, 
for the purposes of the action, be taken as 
true: Fleischmann v. Stern, 90 N. Y., 114; 
Burnap v. National Bank, 96 N. Y., 125, 180; 
Dunham v. Cudlipp, 94 N. Y., 129. Compare 
Gildersleeve v. Landon, 73 N. Y., 6&9. And 
where a counterclaim is interposed, and 
there is no reply, but the trial proceeds as 
if all the matters set up in the counterclaim 
are in issue, and no point is raised that the 
counterclaim is admitted, the point cannot 
be taken on appeal: Jordan v. National S. 
& L. Bank, 74 N. Y., 467; Muldoon v. Black- 
well, 84 N. Y., 646. New matter in an answer 
not instituting a counterclaim is deemed con- 
troverted, and may be traversed or avoided 
in any way; and for that purpose, compe- 
tent evidence takes the place of pleading: 


Arthur v. Homestead Fire Ins. Co., 78 N. 
Y., 462; Curtis v. Sprague, 49 Cal., 301; Colton 
L. & W. Co. v. Raynor, d7 Cal., 558. If a 


material averment of the complaint is ad- 
mitted by the answer, and it is sought to be 
avoided by allegations of new matter, the 
affirmative of the issue is with the defend- 
ant, and to sustain the defense he must 
prove his allegations. If he fails to do so, 
the averment of the complaint stands ad- 
mitted: Connor v. Keese, 105 N. 


The object of this section is to compel de- 
fendant to admit what he cannot consclen- 
tiously deny: Hartwell v. Page, 14 Wis., 49. 
Such matter as is not denied, if material, 
need not be proved: Lillenthal v. Anderson, 
1 Idaho, 6735: biartwell v. Pae, 14 Wis.. 49: 
Landers v. Bolton, 26 Cal., 416. A denial of 
immaterial allegations only admits the state- 
ments in material ones: Letflingwell v. Grif- 
fing, 31 Cal., 231. And neither admissions nor 
stipulations can make a case broader than 
it is by allegation: Tucker v. Parks, 7 Col., 
62. Immaterial allegations need not be de- 
nied: Jones v. Petaluma. 36 Cal., 230; Ra- 
coulllat v. Rene, 32 Cal., 450. 


A material allegation in a pleading is one essential to the claim or 
defense, and which could not be stricken from the pleading without leaving 


it insufficient. [L. 54, p. 143, § 65; Cd. 781, § 104; 2 


H. C., $ 216; see 


Or., $ 95; Cal. C. C. P., § 463; N. Y., § 522.] 


MATERIAL ALLEGATIONS.—See this term defined in Whitwell v. Thomas, 9 Cal., 499. 
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CHAPTER X. 


OF MISTAKES AND AMENDMENTS. 


§ 4949. Variance, When Material. 


No variance between the allegation in a pleading and the proof shall 
be deemed material, unless it shall have actually misled the adverse party 
to his prejudice in maintaining his action or defense upon the merits. When- 
ever it shall be alleged that a party has been so misled, that fact shall be 
proved to the satisfaction of the court, and in what respect he has been 
misled, and thereupon the court may order the pleading to be amended upon 
such terms as shall be just. [L. 754, p. 143, § 66; Cd. 781, § 105; 2 H. C., 
€ 217; see Or., § 96; see Cal. C. C. P., § 469; sce N. Y., § 539; Ia., § 3892; 


Ind. R. S., § 391.] 


VARIANCE GENERALLY.—See notes to 
$ 4951, failure of proof. 

This and the two succeeding sections dis- 
tinguish three grades of disagreement be- 
tween the allegations and proof: First, a 
material variance; second, immaterial varl- 
ance; and third, failure of proof. 


The definition of variance given in this sec- 
tion is anything but definite, and its appli- 
cation has ever been a fruitful source of 
trouble and disagreement among jurists, 
some claiming, with much force, that its 
principal mission is to provide for a quarrel 
between court and counsel: Marsh v. Wade, 
1 W., 538, 545. 

When the testimony fails to meet the alle- 
gations of the complaint, but is received 
without objection or motion to strike or sug- 
gestion of surprise, a non-suit is properly 
refused: Guley v. N. W. Coal & T. Co., 7 
W., 491, 493; and the complaint should be 
considered amended to correspond with the 
facts proven: Murray v. Meade, 5 W., 693. 

The omission to plead in a reply a rescis- 
sion of a contract, which does not mislead 
the defendant, nor affect his substantial 
right, may be cured by amendment at any 
staze of the proceedings: Ankeny v. Clark, 
1 W., 549. See next section. 

In an equity case the decision will be based 
upon the evidence introduced without objec- 
tion, regardless of the pleadings, yet it is 
the duty of the court to exclude testimony 
wholly irrelevant when objected to: Davis 
v. Hinchcliffe, 7 W., 199. 

A plaintiff cannot allege one cause of ac- 
tion In his complaint and then, by means of 
a reply, recover upon an eDay dieren 
cause of action: Dibble v. DeMattos, 8 W., 
512, 543; Comegys v. Am. L. Co., 8 W., 661, 
667; Clark v. Sherman, 5 W., 681; Dietz v. 
Winehill, 6 W., 109, 110; Osten v. Winehill, 
10 W., 323; Distler v. Dabney, 3 W., 200; see 
Ankeny v. Clark, supra. 

A defendant cannot urge a variance be- 
tween the contract pleaded by plaintiff and 
the one offered in evidence, when the judg- 
ment is based on the contract pleaded by 
defendant In his answer: Megrath v. Gil- 
more, 15 W., 558. 

IN PARTICULAR CASES.—An action for 
money had and received is not supported by 
proof that plaintiff had paid defendant cer- 
tain sums of money on a written contract 


for conveyance of lad, which had been re- 
scinded by plaintiff: Distler v. Dabney, su- 


pra. 

Where complainant seeks a recovery for 
goods sold defendants as partners it is error 
to admit evidence to show, and to instruct 
the jury on the theory that defendants were 
a corporation: Kelly v. Johnson, 5 W., 78. 

Where the complaint in an action on a 
note alleges that plaintiff had loaned the 
defendant money there is no variance 
when the evidence shows that the money 
had been loaned by plaintiff’s wife, but 
was in fact his money: Piling v. Morse, 
5 Wi 797. 

In an action to recover land, and set aside 
defendant’s deed, plaintiff declared specially 
on a defective deed, averring title there- 
under, but upon the trial introduced over 
defendant's objection a prior deed to remedy 
such defective deed: Held, No error, since, 
the case being an equitable one, the particu- 
larity of pleading made use of by plaintiff 
was not necessary; the liberality of the rule 
in regard to amendments permitted plaintiff 
to put in the evidence and amend his plead- 
ings to conform thereto on proper terms, 
and it appeared that defendant was denicd 
no indulgence that he asked by reason of 
being misled by the pleadings: Carson v. 
Railsback, 3 W. T., 168. 

Where a complaint described a judgment 
as rendered for costs in the sum of $19.30, 
and the judgment offered was rendered for 
$18.0, the defendant is not misled and the 
variance is immaterial: Ritchie v. Carpen- 
ter, 2 W., 512: 26 Am. St. Rep., 877. 

The variance is immaterial when the com- 
plaint describing a city warrant for street 
improvement, as Stevens street warrant “A. 
§96,"" and the proof shows that its number 
should be “A. 593,” when the amounts, date 


of issue, rate of interest and payee corre- 
spond with the allegations: Roe v. Cutter, 
4 W., 611. 


In an action on a conditional fire insurance 
policy, declared upon as unconditional, there 
is no reversible error, Where the evidence 
shows the fire not to have been of the ex- 
cepted classes, and the statute as to vari- 
ances Was not complied with: Pencil v. 
Home Ins. Co., 3 W., 485; see Clark v. Phoe- 
nix Ins. Co.. 36 Cal., 168. 

Plaintiff should be non-suited in an action 
upon a fire insurance policy in which the 
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complaint declares upon a contract for in- 
surance upon a certain building to cover 
$500 when the evidence shows that the con- 
tract was for a policy in the sum of $600 
upon two buildings upon the same lot: Wal- 
dron v. H. M. Ins. Co., 9 W., 534. 

An allegation that a water closet is out of 
repair, without any attempt to allege defect 
in the original construction, does not furnish 
the foundation for proof of defective con- 
struction: Bernhard v. Reeves, 6 W., 424. 

On the question of undue influence, where 
there is no allegation nor testimony that de- 
fendants had solicited an attorney who drew 
the deed and contract, to use his influence 
with plaintiff to make the deed, defendants’ 
offer to prove that they had not solicited 
said attorney, is immaterial: Kennedy v. 
Currie, 3 W., : 

In an action to recover commissions on sale 
of real estate, defendants may, under the 
general issue, show that plaintiff was in the 
employ of the purchasers, and receiving 
compensation from them, in order to dis- 
credit his testimony as to the making of a 
eae pleaded: Dillon v. Folsom, 5 W.. 

9, 

Under an allegation in a complaint for 
damages that the defendant so negligently 
conducted itself in the management of its 
car that, through its negligence and its 
servants in driving the car, plaintiff was 
injured, it is admissible to prove defects in 
the brake-rod of the car: Cogswell v. West 
St. & N. End, ete., Ry. Co.. 5 W., 46. 

In an action by a servant for injuries re- 
ceived by the negligence of his master where 
the complaint alleges that he left his work 
to go to the water closet and was injured 
while on the way there, and the proof shows 
that he was on his way to his work in the 
morning, but had not yet begun work when 
injured, there is no material variance: Say- 
ward v. Carlson, 1 W., 29. 


Where the evidence of defects In an engine, 
and also evidence of the character of the 
work and wages received by plaintiff prior 
to a collision in which he was injured, were 
admitted under allegations respectively of 
gross negligence on the defendant’s part and 
of permanent disability from injury suffered, 
it was held that the evidence was admissi- 
ble that such allegations were broad enough 
to cover the testimony, and if not, no ground 
of exception would lie under this section: 
N. P. R. Co. v. O’Brien, 1 W., 599. 


In a suit to foreclose a mechanic’s lien 
against the ‘‘Installment Building & Loan 
Company” for materials furnished the cor- 
poration itself, it is an immaterial variance 
that the notice of lien offered in evidence de- 
scribes the corporation as the “Installment 
Building & Loan Association: I. B. & L. 
Co. v. Wentworth, 1 W., 467. 

But a notice is Insufficient which states 
that a lien is claimed ‘‘upon that certain 
wooden frame building situated upon the S. 
E. corner of Tenth and J street, upon lot 
12 in block 4016.” when the proof shows the 
materials were furnished in the construc- 
tion of a dwelling house on lots 1 and 2 in 
block 3919: Mt. Tacoma Mfg. Co. v. Cultum, 
5 W.. 294. 

After verdict, when no motion has been 
made to make the pleadings more definite 
and certain, they will be liberally construed 
to sustain the judgment: Johnson v. Leon- 
pare 1 W., 564; Livesley v. O’Brien, 3 W., 
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In an action based upon promissory notes 
which had been signed upon their face by 
the defendant as maker, it is not a variance 
to put such notes in evidence, although con- 
taining an indorsement over the signature of 
individuals who had not been made parties, 
to the effect that ‘‘we hereby severally join 
in the execution of the within notes as orig- 
inal makers thereof and waive presentation 
and protest notice’: Hinchman vV. Point 
Defiance R. Co., 14 W., 349. 

GENERALLY—MATERIAL VARIANCE, 
—No variance is material unless the adverse 
party has been actually misled to his preju- 
dice, in maintaining his action or defense 
upon the merits: Bower v. Deidecker, 38 Ia., 
418, 421; Farley v. Eller, 29 Ind., 322; Hill v. 
Mellon, 3 Ore., 542; Dodd v. Denny, 6 Ore., 
156: Kopplekom v. Hoffman, 12 Neb., 95; 
Johnson H. Co. v. Clark, 30 Minn., 308; Dunn 
v. Durant, 6 Daly, 391; Hunt v. Middles- 
worth, 44 Mich., 448. 

And without satisfactory proof that the 
adverse party has been so misled, the va- 
riance will be treated as immaterial: Place 
v. Minster, 65 N. Y., 89; Catlin v. Gunter, 11 
N. Y., 368; Reddick v. Keesling, 129 Ind., 128; 
98 N. E., 316; Blockman v. Wheaton, 13 
Minn., 326. 

Plaintiff will be non-suited unless he 
amends where the variance is material: 
Tomlinson v. Monroe, 41 Cal., 94. 

The evidence must correspond with the 
theory of the complaint; for a party cannot 
declare upon one theory and recover upon 
another: L. N. A. & C. Ry. Co. v. Godman, 
104 Ind., 490; 4 N. E., 163. 

A plaintiff cannot recover upon @ cause of 
action developed by proofs but not stated in 
the complaint: Burke v. Levy, 68 Cal., 32; 
he must be confined to the allegations of his 
a Branger v. Chevalier, 9 Cal., 


A recovery must be had according to 
pleadings and not proof where there is a 
variance: Tryon v. Sutton, 13 Cal., 490. 

A variance between pleading and proof 
must be taken advantage of at the trial and 
cannot be considered on appeal: Frohner v. 
Rodgers, 2 Mon., 179; Krewson v. Cloud, 45 
Ind., 273; Hill v. Mellon, 3 Ore., 542; Davidson 
v. Or. & Cal. R. R., 11 Ore, 136; Dikeman v. 
ores 36 Cal., 94; Bell v. Knowles, t5 Cal., 
193. 

As to what plaintiff may prove under gen- 
eral denial, see § 4912 supra and notes. 

As to amendment to cure material variance 
or conform pleadings to proof, see Abb. Tr. 
Bf. on P1., § 965 et seq. 

The rule is universal that the allegations 
and proof must correspond, and the conse- 
quence of the rule is another, which is, that 
evidence of a fact essential to the support 
of the action cannot be heard unless averred 
in the complaint: Maynard v. Fircmen’s 
Fund Ins. Co., 34 Cal., 48; Stout v. Coffin, 28 
Cal., 65; Brown v. WiN, 103 Ind., 71. 


And the rule that the allegata and probata 
must agree prevails with equal force in law 
and in equity: Murdock v. Clarke. 59 Cal., 
693: Noonan v. Nunan, 76 Cal., 44, 49. 

See Pom. Rem., § 553 et seq.; 28 Am. & 
Eng. Ency., p. 52 et seq. 

The rule requiring conformity of allegation 
and proof is not materially changed by the 
code, although non-conformity may be now 
corrected by amendments: Hoben v. B. & 
M. R. Co., 20 Ia., 562; Stout v. Coffin, 28 Cal., 


£4950. Immaterial Variance, Effect of. 


When the variance is not material, as provided in the last section, the 
ccurt may direct the fact to be found according to the evidence, or may order 
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an immediate amendment without costs. [L. 754, p. 114, $ 67; Cd. ’81, § 106; 
2 H. C., § 218; see Or., $ 97; Cal. C. C. P., $ 470; N. Y., $ 510; Ia., § 3893; 


Ind. R. S., $ 392.] 


See notes to last section. 

See 28 Am. & BEng. Ieneye., p. 4 et seq., 
also Schooler v. Asherst, 13 Am. Dec., 233, 
and valuable note on subject of variance as 
to name. 

A slight variance between allegations and 
proof, which cannot have misled the oppo- 
site party, is immaterial: White v. Spangler, 
6S Ia., 222; Rayburn v. Central Ia. R. Co., 74 
Ia., 637; Robbins v. Diggins, 78 Ia., 521; 43 
N. W.. 306; Quackenbush v. Sawyer, 54 Cal., 
439; Dubois v. Beaver, 82 Am. Dec., 326. 

Where the variance goes merely to identity 
of paper sued on it is immaterial: Zeigler 
v. Wells, 28 Cal., 265; or that the copy of the 
writing spread on the pleadings contains 
trifling departures from the original: Cor- 
coran v. Doll, 32 Cal., 83, 89. 

Immaterial variance, examples: Allega- 
tion, checks drawn on ‘‘First National Bank 


$ 4951. Failure of Proof. 


of Layfayette of Indiana’; proof, check 
dated at Layfayette and drawn on First 
National Bank: Culver v. Marks, 132 Ind., 
554; 23 N. E., 1086. Allegation, express war- 
ranty; proof, an implied warranty: Leopold 
v. Van Kirk, 27 Wis., 122, 155; Giffert v. West, 
33 Wis., 617. Allegation, sale and delivery; 
proof, sale and readiness to deliver: Car- 
ter v. Carter, 101 Ind., 450. Allegation, 
“a cash consideration in hand paid’; 
proof, consideration a sight draft paid: 
Nash v. Towne, 5 Wall. (U. S.), 59. 
Allegation, implied promise; proof, an ex- 
press promise: Ashton v. Shepherd, 120 Ind., 
69; 22 N. E., 98. Allegation, sale in writing; 
proof, sale by parol: Patterson v. Keystone 
M. Co., 30 Cal., 360. Allegation, total failure 
of contract; proof, partial failure: Plate v. 
Vega, 31 Cal., 3383. 


When, however, the allegation of the cause of action or defense to which 
the proof is directed is not proved, not in some particular or particulars only, 
but in its entire scope and meaning, it shall not be deemed a case of variance 
within the last two sections, but a failure of proof. [L. ’54, p. 144, § 68; Cd. 
81, § 107; 2 H. C., $ 219; see Or. Cd., § 98; Cal. C. C. P., $ 471; N. Y., § 


541; Ia., § 3894; Ind. R. S., § 393.] 


See notes’to § 4949 supra. 

The rule that the allegata and probata 
should correspond prevails under the code 
as well as under the common law: Marsh 
v. Wade, 1 W., 538, 541; Carson v. Railsback, 
3 W. T., 1638. 

An action for money had and received is 
not supported by proof that plaintiff had 
paid defendant certain sums of money upon 
a written contract which had been rescinded 
by plaintitf: Distler v. Diitmeys 3 Wa. 209; 
or upon a contract for payment of money in 
consideration of the surrender of an interest 
in real estate: Clark v. Sherman, 5 W., 631; 
following Distler v. Dabney, supra; and 
plaintiff cannot recover in an action improp- 
erly brought as one for money had and re- 
ceived, although the real cause of action 
may be disclosed by the answer and reply: 
Clark v. Sherman, supra. 

On a complaint alleging an express con- 
tract between plaintiff and defendant, no re- 
covery can be had on proof of a contract be- 
tween defendant and a third party for 
plaintiff's benetit: Haynes v. T. 0. & G. H. 
R. Co.. 7 W., 211, 213. 

In an action on notes given for purchase 
price of land. although evidence to show a 
tender of a deed would have been vain and 
useless, yet where plaintiff has not pleaded 
an excuse for tender, he cannot urge the 
usclessness of complying with the obligation 
on his part: Underwood v. Tew, 7 W., 297. 


In an action against partners for goods 
sold and delivered, it is error to admit evi- 
dence to show, and to instruct the jury on 
the theory that defendants Were a corpora- 
tien: Kelly, Dunn & Co. v. Johnson, 5 W., 
T85. 

In a suit against a carrier to recover dam- 
ages for wrongful ejection of a passenger 
from a vessel, in which he pleads the con- 
tract of carriage, breach and circumstances 
of aggravation causing additional injury, a 
failure to prove the contract is not a vari- 
ance, but a total failure of proof: Magee v. 
O. R. & N. Co., 46 Fed Rep. (Wash.), 734. 


Proof of an illegal consideration for a note 
cannot be given under the allegation of no 
consideration, but the facts showing the ille- 
gality must be pleaded: Lyts v. Keevey, 5 
W., 606. 

In an action of replevin by a mortgagee to 
recover the mortgaged property which had 
been attached while in his possession by 
creditors of the mortgagor, it was error, 
after excluding the mortgage by reason of 
invalidity, to treat the transaction brought 
about by the mortgage as a pledge, and ad- 
mit oral testimony to establish the relation 
$ pledgor and pledgee: Marsh v. Wade, 1 

In an action of replevin, where personal 
property had been mortgaged to plaintiffs 
by third parties afterwards, but prior to 
the maturity of the debt, delivercd by the 
mortgagors to the defendant, it is a failure 
of proof, and not a mere variance, curable 
by amendment, to prove the existence of the 
mortgage in support of the allegations of 
P S ownership: Silsby v. Aldridge, 1 

Vey HAT 

In an action for the possession of personal 
property, where plaintiff claims as owner 
under a bill of sale from a third party, and 
the proof shows that he is merely a mort- 
gagee, he cannot recover: Kerron v. M. P. 
L. & M. Co, 1 W., 241. 

GENERALLY.—The following are in- 
stances of failure of proof: Where an action 
is on account stated, and no account is 
shown: Volkenning v. Degraaf, 42 N. Y. 
Super. Ct., 424. An allegation of want of 
consideration, and proof of payment: Texier 
v. Gouin, 5 Duer., 389. Allegation of conver- 
sion, proof of negligent loss: Toland v. 
Steam Nav. Co., 4 Abb. Pr., N. S., 316. Alle- 
gation of marriage, and proof of mere be- 
trothal: Klien v. Wolfsohn, 1 Abb. N. C., 
134. Allegation of neglect to construct cattle 
guards, and proof of neglect to fence: Parker 
v. Rensselear & S. R. R. Co., 16 Barb., 315. 
An allegation of release, and proof of a new 
promise: Stevens v. Tappin, 5 Duer, 219. 
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Suing to recover balance due on partnership 
account, and proof disclosing purchase by 
defendant of plaintiff’s interest, is fatal: 
Whitney v. Burrington, 59 Duer., 36. Alle- 
gation that land is situated in the southeast 
quarter of a certain section; proof, that it 
laid west of the quarter section post: Wilson 
v. Hoffman, 54 Mich., 26. Allegation of in- 
debtedness to A.; proof, indebtedness to A. 
& Co.: Thompson v. Stetson, 1 Neb., 112; 
17 N. W., 368; see Cotes v. Campbell, 3 Cal., 
191. Allegation, specific malfeasance; proof, 
non-feasance: Macumber v. White R. L. & 
B. Co., 52 Mich, 195; 17 N. W., 806. Allega- 
tion, a several contract; proof, a joint con- 
tract: Stearns v. Martin, 4 Cal., 227. Allega- 
tion, goods sold and delivered; proof, deliv- 
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ered to be sold on commission: Evans v. 
Bailey, 66 Cal., 112. Allegation of partner- 
ship; proof, tenants in common: Noonan V. 
Nunan, 76 Cal., 44. For further examples see 
28 Am. & Eng. Ency. Law, p. 58 et seq. Al- 
legation, ‘‘goods sold and delivered’’; proof, 
“work and labor’ in manufacturing goods: 
Alfred Shrimpton & Sons v. Dworsky, 21 N. 
Y. Sup., 461. The plaintiff in replevin can- 
not, in his complaint, for the purpose of en- 
abling him to sue in replevin, aver that the 
defendant is in possession of the property, 
and then, on the trial, recover judgment 
against him on the ground that he was not 
in possession: Hawkins v. Roberts, 45 Cal., 


§ 4952. Variance in Action to Recover Personal Property. 
Where the plaintiff in an action to recover the possession of personal 


property, on a claim of being the owner thereof, shall fail to establish on trial 
such ownership, but shall prove that he is entitled to the possession thereof 
by virtue of a special property therein, he shall not thereby be defeated of 
his action, but shall be permitted to amend, on reasonable terms, his com- 
plaint, and be entitled to judgment according to the proof in the case. [L. 
57, p. 10, $ 11; L. 769, p. 27, § 106; Cd. 781, $ 108; 2 H. C., § 220.] 


See notes to last section. 


$ 4953. Amendments, Allowance of. 

The court may, in furtherance of justice, and on such terms as may be 
proper, amend any pleadings or proceedings, by adding or striking out the 
name of any party, or by correcting a mistake in the name of a party, or a 
mistake in any other respect, and may, upon like terms, enlarge the time 
for answer or demurrer. The court may likewise, upon affidavit showing good 
cause therefor, after notice to the adverse party, allow, upon such terms as 
may be just, an amendment to any pleading or proceeding in other particulars, 
and may, upon like terms, allow an answer to be made after the time limited 
by this code, and may, upon such terms as may be just, and upon payment of 
costs, relieve a party, or his legal representatives, from a judgment, order, 
or other proceeding taken against him through his mistake, inadvertence, sur- 
prise, or excusable neglect. [L. 754, p. 144, § 69; L. ’75, p. 11, § 20; Cd. ’81, 
g 109; L. 791, p. 106, § 3; 2 H. C., § 221; see Or., $ 101, 102; see Cal. C. C. 
P., § 473; see N. Y., $$ 723, 724; see Ja., § 3895; see Ind. R. S., § 396.] 


See supra § 4894, amendments to notices. 

See infra § 4957 and notes, what defects 
may be disregarded. 

See infra § 5161, vacation of judgments. 

Sce supra § 4559, opening default in cer- 
tain cases, 

See infra § 5153, causes for vacation and 
modification of judgments. 

See infra § 53880, amendments in attachment 
proceedings. 

See infra § 4993, amendments on trial of 
cause. 

The act of Feb. 26, 1891, entitled “An act 
relating to pleadings in civil actions, and 
amending sections 76, 77 and 109 of the code 
of Washington of 1551,” does not conflict 
with Art. 2, § 19, of the constitution, al- 
though section 109 of the code of ’81 concerns 
the time within which courts may vacate 
judgments: Marston v. Humes, 3 W., 267, 
269; overuling Harland v. Ty. 3 W. T., 131. 


The limitation of time contained in the 
prior law is entirely omitted in the amend- 
ment: : 

AMENDMENTS are allowed, in the discre- 
tion of the court, upon such terms as shall 
seem just: Williams v. Miller, 1 W. T., 83; 
Silsby v. Frost, 3 W. T., 388. 

The power of the court to allow amend- 
ments to pleadings is largely discretionary, 
and its exercise will not be reviewed on ap- 
peal, unless the discretion has been abused, 
and especially not where ample opportunity 
has been offered to meet and defend against 
the amended pleading: Silsby v. Frost, 
Supra, 

If an amended complaint is filed, any error 
of the court in ruling upon the original com- 
plaint is thereby waived: Bell v. Waudby, 
4 W., 743; but where a demurrer to a plead- 
ing is improperly sustained and an exception 
taken thereto the objection is not waived by 
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the filing of an amended complaint: Wood 
v. Mastick, 2 W. T. ; and opportunity 
should be given to amend if the pleading is 
ee naenles Renton v. St. Louis, 1 W. T., 

9. 

When the court directs the amendment of 
a pleading, a copy thereof need not be 
served, uniess expressly ordered by the 
court: Williams v. Miller, supra. 

The refusal of the trial court to allow an 
amendment substituting entirely new parties 
plaintiff is not an abuse of discretion: Lieb- 
mann vs. MeGraw, 3 W., 520. 

The natura and character of a proper 
amendment of pleadings must be made to 
clearly appear to the appellate court before 
it will review the action of the lower court 
in refusing to allow the same: Newberg v. 
Farmer, 1 W.T 

Under the statute permitting amendments 
to pleadings, It is within the discretion of the 
court to permit the filing of an amended 
answer on the merits after a finding against 
defendant, setting up the pendency of an- 
other suit: State v. Superior Ct., 9 W., 366. 

An omission to plead in a reply a rese ssion 
of a contract, which does not mislead the 
defendant, nor affect his substantial rights, 
may be cured by amendment at any stage of 
the proceedings: Ankeny v. Clark, 1 W., 
549; see Distler v. Dabney, 3 W., 200; Osten 
v. Weinhil], 10 W., 333. 

The refusal of the court to permit a de- 
fendant to amend its answer so as to set up 
another defense, after plaintiff had rested, 
which if granted would have necessitated a 
continuance to procure testimony to meet 
the new defense, is not an abuse of discre- 
tion: Skagit R. & L. Co. v. Cole, 2 W., 57. 

A suitor may be required on motion to 
conform his statement of fact to the rules 
of good pleading, and if he refuse, may be 
ete out of court: Chambers v. Hoover, 
3 

The liberality of the rule regarding amend- 
ments permits the evidence to be put in and 
an amendment of pleadings to conform 
thereto, on proper terms: Carson v. Rails- 
back, 3 W. T., 168; see Carson v. Dahms, 3 
W. T., 176, 178; Carson v. Chandler, 3 W.T 
177. 

Where, without objection, evidence is 
taken on the trial upon matters which ought 
to be afirmatively pleaded .in defense, and 
the cause submitted for decision upon such 
evidence, the court should disregard the de- 
fect in the pleadings, or order an amend- 
ment to conform to the evidence: Galliher 
v. Cadwell, 3 W. T., 501. 


The ordering of an amendment of the com- 
plaint on the trial. because of a misnomer of 
plaintiff, is harmless error, where there is 
no inconsiderable delay or expense: Lee v. 
Lee, 3 W., 

It is not an abuse of discretion for the 
court to allow an answer to be amended at 
the trial, although three answers had al- 
ready been filed in the case: Barnes V. 
Packwood, 10 W., 50. 


The amendment of a complaint during the 
progress of a trial rests in the discretion of 
the court and when it appears that no differ- 
ent answer is required; that defendant is not 
taken by surprise and does not ask time to 
answer the new pleading its allowance is 
not an abuse of discretion: Hurlbut v. 
Brackett. 8 W., 438; for abuse of discretion, 
see Gould v. Gleason, 10 W., 477. 


If the nature of the answer and proof 
thereunder clearly indicate that it was the 
intention to plead a three years’ statute of 
limitations as a bar, and by mistake the 
pleading had specified a two years’ limita- 
tion, it is not an abuse of discretion, after 
the hearing of the cause, to allow an amend- 
ment correcting the mistake although the 
equities be in favor of plaintiff: Morgan v. 
Morgan, 10 W., 99. 
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An affidavit in supplemental proceedings 
may, With permission, be amended, to con- 
form to the original proceeding: Murne v. 
Schwabacher, 2 W. T., 130. 

If a complaint has ‘been amended twice, 
the refusal to grant a third amendment is 
not an abuse of discretion, especially when 
the application is not accompanied with the 
proposed amended pleading: Balch v. 
Smith, 4 W., 497. 

Amendments should be liberally allowed in 
appeals from justices of the peace, so long 
as the issue in the justice’s court be not made 
different thereby. Amendments should, how- 
ever, be allowed, in the discretion of the 
court to promote the ends of justice, and the 
refusal of such an amendment is error: 
Newberg v. Farmer, supra. 

In a case appealed from a justice of the 
peace to the superior court, it is discretion- 
ary with the court to allow amendments to 
the pleadings used before the justice, and 
prohibition will not lie to prevent such ac- 
tion: State v. Superior Ct., 3 W., 705. 

For provision relating to amendments on 
appeal from justices’ courts, see infra § 6575. 

An order of the court granting a motion to 
vacate a default judgment for $.00 upon con- 
dition that the defendant would give bond in 
the sum of $2,000, to secure the payment of 
any judgment that might be rendered against 
it, is not an abuse of the discretion vested 
in the court in such cases by this section, 
when it appears that the object of the de- 
fendant was to postpone action for the pur- 
pose of defeating the judgment on execution, 
and there is no showing of inability on the 
part of defendant to furnish the bond. Hal- 
ter v. Spokane Soap Works Co., 12 W., 662. 


VACATING JUDGMENTS.—A MODA to 
vacate a judgment is directed to the discre- 
tion of the trial court, and its action in 
passing thereon will not be reversed, unless 
showing made therefor leaves no room for 
the exercise of discretion by it: Livesley v. 
O’Brien, 6 W., 553. 

A court will not open a judgment regular- 
ly entered. although it may be through mis- 
take, unless it appears that the judgment 
was wrongful or oppressive: N. P., etc., 
Ry. Co. v. Black, 3 W., 


Where judgment has been taken against 
defendant by default for failure to answer, 
it should be vacated when it appears that 
he has a meritorious defense and was mis- 
led by a statement of plaintiff’s attorney, 
that the cause would be tried several 
months later than the time at which de- 
fault was taken: Bast v. Hysom, 6 W., 170. 


It is not an abuse of discretion for a trial 
court to deny a motion to vacate a judg- 
ment by default, when the only ground 
claimed for relief is that defendant’s coun- 
sel was prevented from answering, on ac- 
count of absence from the city: Sanborn v. 
Furniture Mfg. Co., 5 W.. 150; nor to deny 
a motion to vacate a judgment, when the 
affidavits in support of the motion show 
only a want of attention to the case by 
ou and client: Myers v. Lundrum, 4 

702. 


Mistake of an attorney in noting the day 
in which answer must be filed, when a sun- 
mons is handed him by a client. owing to 
which mistake judgment by default is 


taken against his client for want of an- 
swer, will warrant the court in setting 
aside the default: Reitmeir v. Seigmund, 
13 W. 624. 


An order vacating a judgment will not be 
reversed on the technical ground that it 
was grarted after denial of a former mo- 
tion for such order, when made on the 
same grounds, wher the first motion should 
have been granted: Clein v. Wandschnei- 


der, 14 W. 257. 
Under 8 109 of the Code of ’81, of which 
this section is an amendment, it was held 


that an order vacating a judgment, wheth- 
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er at the same term or within five months 
thereafter, is not appealable: Lilienthal v. 
Wright, 1 W.. 1; Gower v. Gower, 1 W., 16; 
see contra, N. P., ete., Ry. Co. v. Black, 
3 W., 327. 

In Freeman v. Ambrose, 12 W., 1, it is 
held that an order setting aside a default is 
not appealable. 

GENERALLY. — Under the code system 
of pleading, courts have power to allow 
amendments both before and after judg- 
ment. The only limitution being that no 
vested right shall be disturbed, and that 
the cause of action or defense shall not be 
substantially changed: Brown v. Mitchell, 
11 Am. St. Rep.. 748. See valuable note to 
Stevenson v. Mudgett, 34 Am. Dec., 160-162, 
as to the scope of amendments under the 
code. See generally, 1 Encyc. of Pl & Pr., 
hp. 458-701. See Pom. Rem., $$ 435, 565, 566, 
OM, 

AMENDMENTS IN FURTHERANCE 
OF JUSTICE — AT WHAT STAGES AL- 
LOWED, ETC.—A pleading cannot law- 
fully be amended in a material respect, ex- 
cept at a time which will give the party 
against whom the amendment is allowed a 
right and opportunity to meet by proof the 
new allegations made against it: Romeyn 
v. Sickles, 108 N. Y., 650: Butcher v. Bank 
of Brownsville, 8 Am. Dec.. 446. And with 
this limitation, amendments to pleadings 
should be, and generally are, allowed at 
any stage of the proceedings, when the suit 
will not be delayed thereby: See Inst czse 
cited; Reeder v. Sayre, 70 N. Y.. 180. Thus 
amendments have been permitted at the 
trial: Walsh v. McKeen. % Cal.. 519; River- 
side L. & I. Co. v. Jensen. 73 Cal, 550; 
Doane v. Houghton, 75 Cal., 360; Reeder v. 
Sayre, 70 N. Y., 180; Allen v. Ranson, 100 
Am. Dec., 282; Price v. Brown, 98 N. Y., 
388; at the close of the evidence: Chapin 
v. Dobson, 78 N. Y., 74; pending motion for 
a non-suit, to make the complaint conform 
to the evidence: Kamm v. Bank of Call- 
fornia, 74 Cal., 191; Valencia v. Couch, 32 
Cal., 339; 91 Am. Dec., 589; after non-suit 
granted, but before {t was entered, pending 
a motion for a new trial: Thomas v. Nel- 
son, 69 N. Y.. 118; Phillips v. Brigham, 71 
Am. Dec., 227; and before judgment, to 
make the complaint correspond with the 
udgment: Hooper v. Wells. Fargo & Co.. 
5 Am. Dec., 211. In California, pleadings 
cannot be amended by the trial court pend- 
ing an appeal: Kirby v. Superior Court, 68 
Cal., 604. Compare Dreyfuss v. Tompkins. 
67 Cal., 339; and Hooper v. Wells, Fargo & 
Co., 8 Am. Dec., 211: but in New York the 
supreme court has power, on appeal from a 
judgment for the plaintiff. to amend the 
complaint so as to make it conform to the 
terms of the contract as proved upon the 
trial: Harris v. Tumbridge, 83 N. Y., 92. 
Permission to amend will sometimes be 
granted by the court of its own motion: 
Valencia v. Couch, 91 Am. Dec., 489: but it 
is not bound to exercise that power, and 
may dismiss a complaint without preju- 
dice: Knapp v. McGowan, 96 N. Y.. 76. 
But if a party does not amend his pleading, 
or offer to amend it, when it is shown to he 
defective, a motion to dismiss the com- 
plaint cn account of the defect should he 
granted, and if refused, such denial will be 
reversed on appeal: Pope v. Terre Haute, 
etc., Co., 107 N. Y.. 61; Dixon v. Woodward, 
103 N. Y.. 658; Southwick v. First Natl. 
Bank. 84 N. Y., 420. So if there has been no 
amendment, and judgment has been ren- 
dered upon a different cause of action, will 
the judgment be reversed: See last two 
cases cited. A bill of particulars, like a 
pleading, may he amended: Case v. Pharis, 
1% N. Y.. 114. An application to amend, on 
the ground of a variance between the 
pleadings and proof of the opposite party 
will not be allowed, unless the statutory 
affidavit is filed, showing that the moving 
party has been misled to his prejudice: 
Allen v. Ranson, 100 Am. Dec.. 282, note 287, 
Defendant, by obtaining time and failing to 
file his amended answer, is not entitled to 
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longer time without some showing why 
such answer was not ready: Butcher v. 
Bank of Brownsville, 8 Am. Dec., 446. 

SAME—DISCRETION OF COURT, ETC. 
DO NOT EXTEND TO NEW CAUSES OF 
ACTION.—Leave will be granted to amend 
before trial whenever justice will be fur- 
thered thereby, when some reasonable ex- 
cuse for the Jefect is given: Harrington v. 
Slade, 22 Barb., 161; Pierson v. MeCahill, 
22 Cal., 127; Stringer v. Davis, 30 Cal., 321; 
and to permit such an amendment as pro- 
vided by this section is usual, a refusal of 
leave being the exception: Henderson v. 
Morris, 5 Or., 24; State v. Mayor, cte., 18 
Ia., 388; Brockman v. Berryhill, 16 Ia., 188; 
Miller v. Perry, 38 Ta., 301: Hedges v. 
Roach, 16 Neb., 674; Clark v. Clark, 20 Ohio 
St., 128. The exercise of the power is with- 
in the sound discretion of the court: Hex- 
ter v. Schneider, 14 Or., 184; and for an 
abuse of such discretion the appellate court 
will reverse the judgment: Bowles v. Doble, 
11 Or., 415; Hexter v. Schneider, 14 Or., 184; 
Bailey v. Kay, 50 Bar»., 110; Stringer v. 
Davis, 30 Cal., 318; schieffelin v. Whipple, 
10 Wis., 81; Wright v. Bacheller, 16 Kan., 
259; Smith v. Yreka Water Co., 14 Cal., 201. 

As to terms, see Harrington v. Slade, 22 
Barb., 161; Tooker v. Arnoux. 1 ca A 
Month. Law Bull.. 54; Havemeyer v. Have- 
meyer, 62 How. Pr., 476; 1 N. Y. Civ. Proc. 
Rep., 48; Smith v. Rathbun, 13 Hun, 47; 
75 N. Y., 122. If leave is given a defendant 
to put in an amended answer, provided no 
matter be set up therein which will affect 
orders previously made in the cause, such 
amended answer will be stricken out if it is 
incompatible with the terms upon which 
the leave was granted: Crump v. Thomas, 
89 N. C., 241. The court cannot under this 
section allow amendments which substitute 
one cause of action for another: Givens v. 
Wheeler, 5 Col., 598; Barnes v. Quigley, 59 
N. Y., 265; Parker v. Rodes, 79 Mo., 88: or 
set upa new cause of action: Van de Haar 
v. Van Domseller, 56 Ia., 671; Board of 
Supervisors v. Decker, 34 Wis.. 378; Scovill 
v. Glassner, 719 Mo., 49; Humphrey v. 
Hughes, 79 Ky., 487; Sweet v. Mitchell, 15 
Wis., 641; Stevens v. Brooks, 23 Wis., 196; 
Wheeler v. Van Denberg, 5 Col., 598; Givens 
v. Wheeler, 6 Col., 149: for this would not 
be an amendment. If the same evidence 
will suport both complaints, and the same 
measure of damages will apply to both, the 
change is an amendment, and not a substi- 
tution of another cause: Lumpkin v. Col- 
i 69 Mo., 170; Scovill v. Glassner, 79 Mo., 
449 


And it is a fair test to determine whether 
a new cause of action is alleged in the 
amended complaint, that a recovery had 
upon the original complaint would be a bar 
to any recovery under the amended com- 
plaint: Davis v. New York, ete., R. R. Co., 
110 N. Y., 46. An application for leave to 
amend may be refused for laches of the 
applicant: Egert v. Wicker, 10 How.. 193; 
Gowdy v. Poullain, 2 Hun, 218; Courtright 
v. Deeds, 37 Ia., 503. When all the facts 
alleged in a complaint will not entitle a 
plaintiff to any relief, facts essential to the 
cause of action. occurring after the com- 
menrcement of the action, cannot be incor- 
porated into the complaint by amendment: 
McCullough v. Colby, 4 Bosw., 603. 

The court may at the trial, or before the 
eause is submitted. allow an amendment to 
conform the pleading to the facts proved, 
if no substantial change in the claim or 
defense is worked thereby: Mever v. Fei- 
gel, 34 How. Pr., 424; 7 Rob. (N. Y.), 122; 
Thomas v. Nelson, 69 N. Y. 118; Lounsberg 
v. Purdy, 18 N. Y., 515; 16 Barb., 376; Rettig 
v. Newman, 99 Ind., 424; Woolsey v. Trus- 
tees, etec.. 2 Keyes, 603; 4 Abb. App., 639; 
Hammond v. Railroad Co., 49 Ia., 450; 
Farmers’ Gold Bank v. Stover, 60 Cal., 387; 
and such amendments are very liberally 
allowed in furtherance of justice: Kirstein 
v. Madden, 38 Cal.. 163: Gillan v. Hutchin- 
son, 16 Cal., 153; Hannon v. Gibson, 14 Mo. 


ol 


3 4954. J 


App., 33; under a judicious discretion of 
the court: Brauns v. Stearns, 1 Or., 367; 
Hammond v. Foster, 4 Mont., 421; Hoffman 
v. Rothenberger, 82 lnd., 454. It has been 
held that the only limit on the power of the 
court to allow amendments at the trial is, 
that a new cause of action shall not be 
brought in: Reeder v. Sayre, 6 Hun, 562; 
70 N. Y., 180. 

As to how far amendments varying or 
altering a cause of action are allowed, see 
extended note to Stevenson v. Mudgett, 34 
Am. Dec., 108-162; Miles v. Vanhorn, 79 Am. 


Dec., 477; Castagnino v. Balletta, 82 Cal., 
2500. The answering of an amended com- 


plaint is a waiver of the objection that it 
alleges a new cause of action which arose 
after the institution of the suit: Witkow- 
ski v. Hern, S82 Cal., 604. 

It is held that no material amendment 
will be allowed after the cause has been 
submitted or verdict or finding announced, 
especially Where the material rights of the 
opposite party would be affected: Holcraft 
v. King, 25 Ind., 352; but where nothing 
appears by the record, it is presumed that 
the amendment was made in proper time: 
Williams v. MceGrade, 18 Minn., 82. 

The fact that an appeal has been taken 
and the cause then remanded will not af- 
fect the power of the lower court in regard 
to amendment. And the appellate court 
can only remand the cause for amendment, 
but cannot prescribe the character of 
amendment: Branson v. Oregonian Ry. 
Co., 11 Or., 161. 

And an amended complaint which radi- 
cally changes the cause of action may be 
demurred to without a withdrawal of the 
answer to the original complaint: Kellar 
v. Bare, 62 Ia., 468. 

An amended complaint is to be held as 


stating the cause of action as it existed 
When the suit was instituted: Worley v. 
Moore, 97 Ind., 15. And see Ryan v. Rail- 


road Co., 21 Kan.. 365; Galena 
Min. Co.. 32 Kan., 528. 

AMENDMENT OR PLEADING OVER 
AFTER DEMURRER.—If demurrer is sus- 
tained, it ought to be with leave to amend 
on such terms as may be proper: Galla- 
gher v. Delaney, 10 Cat., 410. But if no 
leave to amend be asked for, it is not error 
to proceed to final judgment without grant- 
ing such leave: Seale v. McLaughlin, 28 
Cal., 672; Gillan v. Hutchinson, 16 Cal., 154; 
Devoss v. Gray, 22 Ohio St., 159, 

STRIKING OUT. — A motion to strike 
from the files ought not to be allowed with- 
aut first giving an opportunity to amend: 
Butcher v. Bank of Brownsville, 83 Am. 
Dec., 446. And a judge has no power on the 
trial to strike out pleadings: Smith v. 
Countryman, 30 N. Y., 655, 676; nor has he 
power to strike out an answer consisting of 
a general denial of the material allegations 
of the complaint, upon the ground that it 
is sham: Wayland v. Tysen., 45 N. Y., 251; 
although it is shown by affidavits to be 


Brown v. 


false: Thompson v. Erie R. R. Co., 45 N. 
Y., 468. But a defense alleged upon infor- 


mation and bclief may be properly stricken 
out as sham upon the positive affidavit of 
the plaintiff that it is false, when the de- 
fendant’s athidavit does not legally tend to 
establish a defense: Kay v. Whittaker, 44 
N. Y., 065. Compare extended note to Hum- 
phreys v. MeCall, 70 Am. Dec., 636, concern- 
ing the striking out, on motion, or insuffi- 
cient answers made on information and be- 
lief; also extended note to People v. Me- 
Cumber, 72 Am. Dec., 521-526, on striking 
out answer as sham, A ecounter-claim can- 
not be stricken out as irrelevant: Fettreteh 
v. McKay, 47 N. Y., 426. Names of defend- 
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ants who are not proper parties may be 
stricken out of caption of complaint by way 
of amendment: Doane v. Houghton, 75 Cal., 
360. But a material averment defectively 
stated sheuld not be stricken out: Swain v. 
Burnette, 76 Cal., 299. The question as to 
Whether an amended complaint has been 
properly tiled must be raiscd, not by an- 
swer, but by an objection to the amend- 
ment, or by motion to strike the amended 
pleading from the files: Wheeler v. West, 
78 Cal., 95. 

RELIEF FROM JUDGMENTS. — Every 
court has inherent power to vacate entries 
in its records for judgments, orders, or de- 
crees: Ladd v. Mason, 10 Or., $05. Under 
this provision of the code, the supreme 
court has power to entertain an application 
to relieve a party from a decree taken 
against him through ‘‘mistuke, inadvert- 
ence, or excusable neglect,” and appealed 
before he has had time to make application 
in the lower court to set the decree or order 
aside, and it may remand the cause, with 
instructions in accord with such decision: 
Branson v. Oregonian Ry. Co., 10 Or., 27s. 

The power to relieve from judgments un- 
Qer this section is discretionary, and not 
reviewable, cycept for abuse of discretion: 


Hatch v. Central Nath Bank, 78 N. Ya 487; 
Dougherty v. Nevada Bank. 68 Cal., 275; 


Hitcheock v. McElrath. 69 Cal, 6t; Bailey 
v. Taaffe, 29 Cal., 422; Johnson v. Eldred, 13 
Wis., 482; Powell v. Weith, 68 N. C., 342. 
The power is to be liberally exercised: Ro- 
land v. Kreyenhagen, 18 Cal., 455; Mason v. 
McNamara, 57 I, 274. 

Neglect of an attorney is neglect of the 
party, and if excusable will be ground for 
relief: Austin v. Nelson, 11 Mo.. 192; Spaul- 
ding v. Thompson, 12 Ind., 477. Neglect 
arising from illness has been held excus- 
able: Luscomb v. Maloy, 26 la., 444; Bristor 
v. Galvin, 62 Ind., 352. 

The mistake which will relieve must be a 
mutual, honest mistake of the party or his 
attorney: McKinley v. Tuttle, 34 Cal., 235. 

The power to open defaults is within the 
court’s discretion: Dougherty v. Nevada 
Bank, 68 Cal., 275; Hitehcock Vv. MeFlrath, 
69 Cal., 634. A judgment of default entered 
before the time for answering has expired 
may be set aside on motion: Harnish v. 
Bramer, 71 Cal., 156; but only by the party 
aggrieved: In re Newman, 75 Cal., 213; or 
where it has been rendered in the absence 
of the plaintiff and his attorney, when the 
latter resided at a considerable distance 
from the place of trial, and had reason to 
believe that the case would not be tried at 
the time it was taken up: Cameron v. Car- 
roll, 67 Cal, 500; Dougherty v. Nevada 
Bank, 68 Cal., 275; or where it was rendered 
against Indians unacquainted with judicial 
proceedings, fgncrant and helpless. and 
who were, with few exceptions. incapable 
of speaking the English language: Byrne 
v. Alas, 68 Cal, 479. A void judgment of 
default may be set aside on motion, with- 
out reference to the limitation of time ex- 
pressed in the above section: People v. 
Greene, T4 Cal., 400; but void judgments are 
not ones of “mistake, inadvertence, sur- 
prise, or excusable neglect,” within the 
meaning of the above section: Baker v. 
O'Riordan, 65 Cal., 36S; compare California 
Beet S. Co. v. Porter, 68 Cal., 369. Soa 
default entered through inadvertence of 
clerks, they having no power to enter it, 
may be set aside on motion without refer- 
ence to the time expressed in the above 
section: Wharton v. Harlan, 68 Cal, 422: 
Hog’s Back, ete., Co. v. New Basil Co., 65 
Cal., 22. 


When any pleading or proceeding is amended before trial, mere clerical 
errors excepted, it shall be done by filing a new pleading, to be called the 


1352 


Cuap. X.] OF MISTAKES AND AMENDMENTS. [32 4955, 4956 


amended complaint, or otherwise, as the case may be. Such amended pleading 
shall be complete in itself, without reference to the original, or any preceding 
amended one. [L. 69, p. 27, § 108; Cd. ’81, § 110; 2 H. C., $ 222; see Or., 
S 104; sce Ia., $ 3898. ] 


Under this section an amendment is effected by filing a new pleading: Luce v. Luce, 
15 W., 60S, 612 
§ 4955. Informal Pleadings, Stricken Out—Amendment of. 

Any pleading not duly verified and subscribed mav, on motion of the 
adverse party, be stricken out of the case. When any pleading contains more 
than one cause of action or defense, if the same be not pleaded separately, such 
pleading may, on motion of the adverse party, be stricken out of the case. 
When a motion to strike out is allowed, the court may, upon such terms as 
may be proper, allow the party to file an amended pleading; or if the motion 
be disallowed, and it appear to have been made in good faith, the court may, 


upon like terms, allow the party to plead over. 


$111: 2 H. C., § 223; Or., § 105.] 


See supra § 4906, what complaint must 
contain. 


See supra § 4907, subd. 5, grounds of de- 
fendant’s demurrer. 


noe supra § 4912, what answer must con- 
ain. 


See supra § 4932, striking irrelevant, re- 
dundant and indefinite matter. 

See supra § 4915, striking sham, frivolous 
and irrelevant answers. 

See supra § 4926, when verification may be 
omitted. 

The action of the trial court in striking 
out an answer, and giving judgment on the 
pleadings, because the answer had been 
once ruled as demurrable and had been 
again filed, after the sustaining of a de- 
murrer to an amended answer, will not be 
disturbed, although such procedure may 
a be strictly regular: Noyes v. Loughead, 

OER PAR 


[L. °69, p. 27, $ 109; Cd. ’81, 


When the record shows that, subsequent 
to the denial of a motion to strike out the 
reply, a new complaint was filed, and a 
new chain of pleadings made, and no ob- 
jection saved, the appellant cannot insist 
that the refusal to strike the ipy was 
error: Kratz v. Dawson, 3 W. T., 

STRIKING OUT PLEADINGS > ie a 
complaint contains more than one cause of 
action, they must be separately stated, or 
the pleading will be Hable to be stricken 
out for duplicity. An objection to duplicity 
in pleading is to be made by a motion to 
strike out, rather than by a special de mur- 
rer, as at common law: McKay v. Camp- 
bell, 1 Saw. oy ott. 


When a pleading is filed in good faith, 
the question whether it contains facts con- 
stituting a cause of action should be tried 
on demurrer, and not on motion to strike 
out: Cline v. Cline, 3 Or., 355. 


§ 4956. Defendant Designated by Fictitious Name, When. 
When the plaintiff shall be ignorant of the name of the defendant, it 
shall be so stated in his pleading, and such defendant may be designated in 


any pleading or proceeding by any 


p. 144, § 
Cal. C. C. P., $ 474; see N. Y., $ 


See Abb. Tr. Bf. on PLI., § 297. 
FICTITIOUS NAME. — This section ap- 
les to an unknown infant: Wheeler v. 
Scully, 30 N. Y.. 667. The names must be 
stated as fictitious: Ford v. Doyle, 37 Cal., 
346. The ignorance of the name must of 
course be real, and not feigned; it must 
not be wilful ignorance, or such as might 
be removed by mere inquiry or a resort to 
means of information easily accessible. 
When the names of the defendants who are 
sued by fictitious names are ascertained, 
whether before or after service of process, 
the complaint must be amended by insert- 
ing their true names: McKinley v. Castro, 
42 Cal, 570; McKinley v. Tuttle, 42 Cal.. 577; 
Campbell v. Adams, 50 Cal., 205; Baldwin 
v. Morgan, 50 Cal., 5$5; Farris v. Merritt, 
63 Cal., 118. A party, sued by a fictitious 
name, when his real name {s substituted 


name, and when his true name shall be 
discovered, the pleading or proceeding may be amended accordingly. 
70; 1.69, p. 28, $ 110; Cd. 81, $ 112; 2 H. C., § 224: Or., $ 103; 
451; Ind., R. S., § 397; see Ia., § 3762.] 


(L.5 


becomes a party from the commencement 
of the action: Sacramento v. Spencer, 53 
Cal., 787; Farris v. Merritt. 63 Cal., 118. 
When defendants who are sued by fictitious 
names appear and answer the complaint, 
their answer is not a waiver of an amend- 
ment of the complaint describing defend- 
ants by their true names. The averment 
that John Doe ousted the plaintiffs from 
possession will not support a judgment that 
the plaintiffs recoved possession from Cas- 
tro: McKinley v. Tuttle, 42 Cal., 4577. But 
the omission by plaintiff to insert the true 
name when discovered renders the judg- 
ment irregular only, and not void, and 
therefore unimpeachable on collateral at- 
tack: Campbell v. Adams, 50 Cal., 25. But 
it will be reversed on appeal: Paldwin v. 
Morgan, 50 Cal., 585. Or defendants may 
have the action dismissed on motion, where 
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no offer is made to inseit the true names 
of the defendants: Rosencrantz v. Rogers, 
40 Cal, 484 But if judgment is rendered 
against the defendant in his true name, the 
appe ‘Hate court, on athirming judgment, will 
cirect the court below to substitute the true 
name in the complaint: Mahon v. S. RT. 
R. Co., 49 Cal., 264. Where there Ís no alle- 
gation that the name of defendant is un- 
known, there is ro foundation for the 
bringing of the action against a fictitious 
person, and consequently no authority to 
mitke service of the summons by publica- 
tion: People v. Herman; 45 Cal., 692. 


$ 4957. Harmless Errors Disregarded. 


OF PROCEDURE IN COURTS OF RECORD. 


[Tire XXVII. 


There is a difference between a wrong 
and a fictitious name. In the former case, 
if the party, the man sued, appears, and 
not pleading misnomer in abatement, an- 
swers, Whether by the real name or the 
name given him in the complaint, the judg- 
ment binds him: McCreery v. Everding. 34 
Cal., 16. And suing a party by a wrong 
name, Where he is not concerned in that 
branch of the suit in which relief is grant- 
ed, is immaterial: Parrott v. Byers, 40 
Cal., 61 


The court shall, in every stage of an action, disregard any error or defeet 
in pleadings or proceedings which shall not affect the substantial rights of the 
adverse party, and no Judgment shall be reversed or oe by reason of such 


error or defect. [Ju. 75 
$ 106; Cal. C. C. Pas S N. Xas N 


Sce supra § 4594, effect of imperfect notice, 


amendment. 
See supra £4953, amendments generally. 
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See infra § 3091, vacating judgments by 
default. 
While the venue in an action to recover 


specije personal property is jurisdictional, 
yet the omission to allege that it was with- 
in the county in which the action is brought 
is harmless and should be disregarded, 
when the sheriff's return on file in the 
cause shows the property to be within the 
jurisdiction: Stiles v. James, 2 W. T., 194; 
see keakin v. McCraith, 2 W. T.. 112. 

GENERALLY. — This section is said to 
have been erected as a Monument to mercy 
in recognition of the falibility of man. 

A detcet in pleadings will not be regarded 
where no prejudice could have been 
wrought thereby: Coats v. Davenport, 9 
a. 227; Doniphan v. Street, 17 Ia., 317. 

Section applied: Smith v. Milburn, 17 Ia., 
30; Kibby v. Harsh, 61 Ja., 196. 

IMMATERIAL ERRORS DISREGARD- 
ED.—The above provision is most benefi- 
cial, and the courts believe in construing it 
liberally: Began v. O'Reilly, 32 Cal, 1l; 
applying it to errors of description in a 
pleading as well as to errors in other re- 
spects: Peters v. xr ess, 20 Cal.. 586. When- 
ever facts are not expressly stated which 
are so essential to a recovery that without 
proof of them on the trial a verdict could 
not have been rendered under the direction 
of the court, the want of the express state- 
ment is cured by She verdict, provided the 
complaint contains terms sufficiently gen- 


51, p. 144, $ 71; Cd. ’81, $1 
+23; Ind. R. a 


~ 


2 JI C., X 225; see Or., 
398; Ja., $ 3896. | 


eral to comprehend the facts in fair and 
reasonable intendment: Garner v. Marshall, 
9 Cah. 2oo8. And in an action of ejectment, 
the court held that the date of ou: ater, 
which was alleged to have taken place in 
June, 1855, whilst the title of the plaintiff's 
is alleged to have accrued only in May, 1559, 
was probably a clerical error, but if not, it 
could not be taken advantage of after ver- 
diet; Coryell v. Cain, 16 Cak, 574. So the 
designation of a contract by an improper 
term cannot be allowed to take auway a 
substantial right where all the cireum- 
stances attending ie are fully detailed: 
Godeffroy v. Caldwell, 2 Cal.. 459. And a 
defect in an answer was disregarded in 
Hess v. Bolinger, 45 Cal, 8949; and so was a 
failure to rule on a demurrer where there 
was a trial on the merits: Ferrier v. Fer- 
rier, 64 Cal., 25. So where some portions of 
an answer are insufficient, but enough mat- 
ter is well pleaded to constitute a good 
defense: Younglove v. Nixon, 61 Cal., 301. 
Verdict for “defendant.” and judgment for 


costs in favor of both defendants, is 
an immaterial error: Willard v. Ar- 
cher, 63 Cal.. 31. Error which does not 


affect the substantial rights of the losing 
party in the court below cannot be com- 
plained of by him. and furnishes no ground 
for reversing the judgment: See cases cited 
in note to Dikeman v. Parrish, 47 Am. Dec., 
465; Frankford Bridge Co. v. Williams, 35 
Am. Dec., 155; Lee v. Ashbrook, 55 Am. 
Dec., 110; ‘Kilburn v. Ritchie, wW Am. Dec 
326; Johnson's Ex’x V. Jennings’s Admin’r, 
60 Am. Dec., 323. 


§ 4558. Supplemental Pleadings, When Allowed. 
The court may, on motion, allow supplemental pleadings showing facts 
which occurred after the oe pleadings were filed. [L. 754, p. 144, § 72; 


Cd. 781, $ 114; 2 H. C., § 226 
Y., $ 544; Ind., § 399; Ia., $ 3938.] 


The refusal of the court to allow the fil- 
ing of a supplemental complaint, after the 
plaintiff has allowed the time to expire to 
further plead on the sustaining of a de- 
murrer to the original complaint, is not an 
pours discretion: Davis v. Erickson, 3 

", OO4. 

Where an action, of equitable cognizance, 
has been treated by all parties as one at 
law. it is not error to permit the filing of 
a supplemental complaint asking for judg- 
ment generally, after defendant's action 
has prevented plaintiff from securing equit- 
able relief: Kleeb v. Bard, 7 W., 41; see 
Bard v. Kleeb, 1 W., 375. ‘ 


see Or., § 107; sce Cal. C. C. P., § 464; see N. 


When the maker of a note pays an as- 
signee thereof who holds the same as se- 
curity after institution of suit thereon by 
the payee, a supplemental complaint claim- 
ing attorney’s fees, and alleging collusion 
between maker and assignee to prevent 
judgment for attorney’s fees, pleading held 
insufficient: Davis v. Erickson, supra. 

In an action by a wife to vacate a judg- 
ment and sale against her husband involv- 
ing community real estate, leave to file a 
supplemental complaint, alleging proceed- 
ings and decree for divorce between herself 
and husband. during its pendency. and her 
purchase of her husband's interest in lands 
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at sheriff’s sale, was properly denied, as 
amounting to a substitution of a different 
cause of action: Andrews v., Andrews, 3 W. 
T.. 256. 

Where a temporary injunction had „been 
granted an attaching creditor, before judg- 
inent in a law action, against the foreclos- 
ure by a wife ofa fraudulent chattel mort- 
&Eage of the attached property, a supple- 
mental pleading should have been allowed, 
showing the rendition of judgement in the 
law action, instead of dismissing the origi- 
nal bill, for failing to show a judgment to 
be protected: Meacham Arms Co. v. Swarts, 
2 W. T., 413. 


GENERALLY.—Where the complaint im- 
properly sets upa cause of action not yet 
accrued, but afterwards accrues, it may 
then be set up in a supplemental] complaint: 
Sigler v., Gondon, 68 Ia.. H1; 27 N. E., 379, 

Tf a supplemental complaint is filed before 
trial, separate demurrers will not be enter- 
tained to it and the original] complaint, as 
they together constitute but one complaint: 
Peters v. Banta, 120 Ind., 416; 22 N. 3., 99: 
nor will a demurrer lie to a supplemental 
complaint alone: Lewis v, Rowland, 131 
Ind.. 37; 30 N. E., 796; or to a paragraph 
mer ot: Farris v. Jones, 112 Ind., 408; 14 N. 

o- 454, 


A supplemental] complaint is not a sub- 
stitute for the original; it is an additional 
complaint, consisting of facts arising since 
the filing of the original. It may be filed 
before or after answer, by leave: Mussel- 
man v. Manley, 4? Ind., 462; sce Seevers v, 
Hamilton, 11 Ia., €€. 

Section applied in: Pouder v. Tate, 122 
Ind., 327; 30 N, E., SO: Lawrence v., Church, 
128 N. Y., 324; 25 N. E., 499; Hervey v. Sa- 


OF MISTAKES AND AMENDMENTS. 
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A 48 Ia., 213; Whiting v. Eichelberger, 
b Ta., 429, 

SUPPLEMENTAL COMPLAINT.— A sup- 
plemental complaint is allowed Where facts 
have occurred subsequently to the original 
Pleading which Will vary the relief to which 
Dlaintiff was entitled when he Lda such 
original Pleading: Hasbrouck v. Shuster, 
4 Barb., 255; Penman v. Slocum, 41 N. Y., 
©: MeCaslan v. Latimer, 17 S. C., 123: Lut 
not for the Purpose of supplying facts 
Which, being necessary to the Maintenance 
of the action, have been omitted from the 
original pleading: Dillman v. Dillman, 99 
Ind., 555. The facts which are allowed so to 
be set up are such as are connected with 
the subject-matter of the cause jn the orig- 
inal pleading: Wetmore y, Truslow, 5 N. 
Y., 338; Carney v. Taylor, 4 Kan., 17s, And 
where no cause of action exists under the 
original pleading, a supplemental Complaint 
cannot supply matters so as to constitute a 
good cause of action: Lowry v, Harris, 12 
Minn., 255: Smith v. Smith, 2 Kan., 699, 

SUPPLEM ENTAL ANSWER.—The same 
feneral rules that govern supplem: ntal 
complaints will control supplemental an- 
Swers, and the defendant will be allowed 
to set up any new matter occurring sul- 
Sequent to the filing of his answer, or any 
new cause of defense SO arising: White 


v. Allen, 3 Or., 105. 

There is a clear distinction between a 
Supplementary answer and an amendment 
which sets upa defense which Was in exist- 
ence at the filing of the former Pleading: 
Holladay v. Eliot. 3 Or., 340, 

A supplemental] answer is not 
all former Peas not 
Hamlin v. Kinney, 
Swan, 46 N, Y., 200, 


a Waiver of 
inconsistent With it: 
2 Or., 91; Medbury y, 
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CHAPTER I. 
II. 
III. 


XVI. 
XVII. 


XVIII. 
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TITLE XXVIII. 


OF ISSUES, TRIAL AND JUDGMENT. 


OF 


OF 


IsstEs IN ČIVIL ACTIONS 

TRIAL oF CIVIL ACTIONS 

THE VERDICT 

TRIAL BY THE COURT 

TRIAL BY REFEREES 

AGREED CASES 

EXCEPTIONS 

NEW TRIALS 

JUDGMENTS IN GENERAL . 

JUDGMENT OF Non-SUIT . 

JUDGMENT BY DEFAULT . 

JUDGMENT BY CONFESSION 
ARBITRATION AND JUDGMENT THEREON 
THE MANNER OF TAKING AND ENTERING 
JUDGMENTS j 

JUDGMENT LIENS 


THE REVIVAL OF JUDGMENTS 


VACATION AND MODIFICATION OF JUDGMENTS . 


` Costs AND DISBURSEMENTS 


CHAPTER I. 


OF ISSUES IN CIVIL ACTIONS. 


§ 4962. Issues Defined, Kinds of. 
Issues arise upon the pleadings when a fact or conclusion of law is main- 


tained by one party and controverted by the other. 


4962 
4977 
5019 
5028 
5033 
5044 
5050 
5070 
5080 
5085 
5090 
5093 
5102 


5115 
öll 
5148 
5153 
5165 


They are of two kinds— 


lirst, of law; and second, of fact. [Cf. L. 754, p. 163, § 179; Cd. 781, § 200; 


v H. C., § 333; L. 93, p. 415, $ 28; Or., $ 173; Cal. C. C. P., § 588.) 


§ 4963. Issue of Law Arises, When. 

An issue of law arises upon a demurrer to the complaint, answer or reply. 

[CE L. 75-4, p. 163, $ 180; Cd. °81, § 201; 2 H. C., § 334; L. 793, p. 415, § 29; 

sce Or., § 174; see Cal. C. C. P., § 589.] 
See supra §§ 4906, 4907, 4912, and notes. 
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§ 4964. Issue of Fact, How Raised. 
An issue of fact arises,— 
First: Upon a material allegation in the complaint controverted by the 
answer; or 
Second: Upon new matter in the answer, controverted by the reply; or 


Third: Upon new matter in the reply, except when an issue of law is joined 
thereon. 


Issues both of law and of fact may arise upon different and distinct parts 
of the pleadings in the same action. [Cf. L. 754, p. 163, § 181; Cd. 81, § 202; 
2 H. C., § 335; L. 793, p. 415, § 30; sce Or., §$ 175, 176; see Cal. C. C. P., 
g 590. ] 


§ 4965. Trial Defined. 

A trial is the judicial examination of the issues between the parties, 
whether they are issues of law or of fact. [L. 93, p. 416, § 31; Or., § 177; 
Minn., Ch. 66, Tit. 14, $ 214.] ) 


§ 4966. Issue of Law, How Tried. 

An issue of law shall be tried by the court, unless it is referred as provided 
hy the statutes relating to referees. [Cf. L. 754, p. 164, § 183; Cd. 781, § 204; 
2 H. C., $337; L. 793, p. 416, § 32; see Or., § 178; see Cal. C. C. P., § 591.] 


§ 4967. Issue of Fact, How Tried. 

An issue of fact, in an action for the recovery of money only, or of specific 
real or personal property shall be tried by a jury, unless a jury is waived, as 
provided by law, or a reference ordered, as provided by statute relating to 
referees. [Cf. L. 754, p. 164, § 183; L. ’69, p. 50, § 208; L. 773, p. 52, § 206; 
Cd. 781, § 204; 2 H. C., § 337; L. 793, p. 416, § 33; Minn., Ch. 66, Tit. 14, 
g 216. ] 

See infra § 4969, waiver of jury. Under this section an action of replevin, 


‘See infra § 5028, waiver of jury. , though there be in it an issue as to a secret 


e , 5 ‘ g u i z 
See infra § 6620, waiver of jury in justices ae ae be jac eee 


Blackman v. 
courts. Wheaton, 13 Minn., 326. 


§ 4968. Trial of Other Issues. 

Every other issue of fact shall be tried by the court, subject, however, to 
the right of the parties to consent, or of the court to order, that the whole 
issue, or any specific question of fact involved therein, be tried by a jury, or 
referred. [L. 793, p. 416, § 34; Minn., Ch. 66, Tit. 14, § 217.] 


In that class of cases which, by this sec- tion, or application of either party, send 
tion, are triable by the court, the authority the issues to the jury for trial. When done 
of the court to try the issues itself, or send it should be by a formal order, made before 
them to a jury, is the same as when law trial, and stating the issues to be tried: 
and equity were administered in separate Berkey v. Judd, 14 Minn.. 294; see Sumner 
courts. The court may, upon its own mo- v. Jones, 27 Minn., 312; 7 N. W., 265. 

§ 4969. How Jury May be Waived. 

The waiver of a jury, or agreement to refer, shall be by stipulation of the ` 
parties filed, or the oral consent of parties given in open court and entered in 
the records: Provided, That nothing herein contained shall be so construed 
as to restrict the chancery powers of the judges, or to authorize the trial of any 


issue by a jury, when the complaint alleges an equitable claim, and seeks relicf 


Bal. Wash. Code II—9 1357 
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solely upon the ground of the equities of the demand made by the pleadings in 
the action. [Cf. L.’54, p. 164, § 183; L.’69, p. 59, § 208; L. 73, p. 52, 8 206; 
Cd. °81, $ 204; 2 H. C., $ 337.] 

See infra § 5028, waiver of jury in civil See supra § 4733, definition of petit jury. 
See ‘infra § 6620, waiver of jury in justices’ eontained ta Die Code oa patie 
courts. covered by §§ 4966-4968 supra. 

§ 4970. Notice of Trial. 

At any time after the issues of fact are completed in any case by the 
service of complaint and answer or reply when necessary, as provided in title 
28, either party may cause the issues of fact to be brought on for trial, by 
serving upon the opposite party a notice of trial at least three days before any 
day provided by rules of court for setting causes for trial, which notice shall 
give the title of the cause as in the pleadings, and notify the opposite party 
that the issues in such action will be brought on for trial at the time set by the 
court; and the party giving such notice of trial shall, at least three days 
before the day of setting such causes for trial file with the clerk of the court 
a note of issue containing the title of the action, the names of the attorneys 
and the date when the last pleading was served; and the clerk shall there- 
upon enter the cause upon the trial docket according to the date of the 
issue. In case an issue of law raised upon the pleadings is desired to be 
brought on for argument, either party shall, at least three days before the day 
set apart by the court under its rules for hearing issues of law, serve upon the 
opposite party a like notice of trial and furnish the clerk of the court with a 
note of issue as above provided, which note of issue shall specify that the issue 
to be tried is an issue of law; and the clerk of the court shall thereupon enter 
such action upon the motion docket of the court. When a cause has once 
been placed upon either docket of the court, if not tried or argued at the time 
for which notice was given, it need not be noticed for a subsequent session or 
day, but shall remain upon the docket from session to session or from law day 
to law day until final disposition or stricken off by the court. The party upon 
whom notice of trial is served may file the note of issue and cause the action to 
be placed upon the calendar without further notice on his part. [L. 793, p. 
416, § 35; Minn., Ch. 66, Tit. 14, § 218.] 


If a cause is at issue, noticed for trial, notice of trial necessary: Stevens v. Curry, 
and placed on the calendar, an amendment 10 Minn., 316. 
of the pleadings does not render another 


$ 4971. After Notice Either Party May Bring Issue to Trial. 

Either party, after the notice of trial, whether given by himself or the 
adverse party, may bring the issue to trial, and, in the absence of the adverse 
party, unless the court for good cause otherwise directs, may proceed with his 
case, and take a dismissal of the action, or a verdict or judgment, as the case 
may require. [L. 793, p. 417, $ 36; Minn., Ch. 66, Tit. 14, § 220.] 


§ 4972. Pleadings, When to be Filed. 

All pleadings in any civil action shall be filed with the clerk of the court, 
on or before the day when the case is called for trial, or the day when any ap- 
plication is made to the court for an order therein, and in case the moving 
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party shall fail, or neglect to cause the pleadings to be filed with the clerk 
of the court as above required, the adverse party may apply to the court, 
without notice, for an order on such moving party to file such pleadings forth- 
with, and fora failure to comply with such order the court may order the cause 
dismissed unless good cause is shown for granting an extension of time within 
which to file such pleadings. [L. 793, p. 417, § 37.] 


CHAPTER II. 


OF TRIAL OF CIVIL ACTIONS. 


§ 4977. Motion for Continuance, When Allowed. 

A motion to continue a trial on the ground of the absence of evidence 
shall only be made upon affidavit showing the materiality of the evidence ex- 
pected to be obtained, and that due diligence has been used to procure it, and 
also the name and residence of the witness or witnesses. The court may also 
require the moving party to state, upon affidavit, the evidence which he 
expects to obtain; and if the adverse party admit that such evidence would be 
given, and that it be considered as actually given on the trial, or offered and 
overruled as improper, the trial shall not be continued. The court, upon its 
allowance of the motion, may impose terms or conditions upon the moving 


party. [Cf. L. 


54, p. 164, § 184; L. 769, p. 50, § 209; Cd. 81, § 205; 2 H. 


C., § 338; see Or., § 179; see Cal. C. C. P., § 595.] 


See infra § 5175. costs on postponement. 

See infra §8§ 6619, 6622, continuance in jus- 
tices’ courts. 

See infra § 6929, continuance in criminal 
cases. 

An application for continuance is 
dressed to the sound discretion of the 
court: Thompson v. Ty., 1 W. T., 4547: State 
A Murphy, 9 W., 204; Juch v. Hanna, 11 

7.. 676. 

Due diligence must be shown in attempt- 
ing to procure the testimony of witnesses 
to entitle a party to a continuance: Roeder 
v. Brown, 1 W. T., 112. 

If there is a failure to show due diligence 
in securing attendance or depositions of ab- 
sent witnesses, a denial of an application 
for continuance will not be disturbed: O. R. 

N. Co. v. Dacres, 1 W., 195; Juch v. 
Hanna, supra. 

The denial of an application for a con- 
tinuance in order to obtain the attendance 
of a witness residing in another county. is 
not error where there is no showing of dili- 
gence in procuring his attendance, or that 
his testimony would not be cumulative, or 
that the same matter could be proved by 


ad- 


some other witness in attendance: State v. 
Brooks, 4 W., 328; State v. ee ie 9 W., 
204; State v. Wilson, 9 W., 218; State v. 


Hutchinson, 14 W., 580. 

A party cannot be forced to trial the in- 
stant the cause is at issue, but is entitled 
to a continuance, upon a proper showing 
that the principal witness is absent from 
the state: Robertson v. Woolery, 6 W., 156. 

Time to prepare for trial is a matter of 
right as much as time to plead, and cannot 
be taken away under any principle of jus- 
tice: Id., 157. 

Where a party seeks the benefit of the 
testimony of a witness too intoxicated to 
testify, he should move for an adjournment 
until the witness should become competent: 
Fox v. Ty., 2 W. T., 297. 


Refusal to grant a continuance an ac- 
count of absence of principal counsel is not 
an abuse of discretion where applicant is 
represented by other attorneys, and the 
trial had been begun before the application 
is made: Skagit R. & L. Co. v. Cole, 2 W., 
57; Zelinsky v. Price, 8 W., 256. 

The refusal of the court to grant a con- 
tinuance on the ground that the defendant 
could not have the services of a certain at- 
torney on the day that the cause was set 
for trial, such day having been fixed at the 
instance of defendant after the setting 
aside of a default against him, is not an 
a puse of discretion: Catlin v. Harris, 7 W., 
542. 

If the affidavit for continuance shows 
clearly that the witness’s testimony would 
have been irrelevant, frivolous, and inad- 
missible, it is not error to overrule the mo- 
tion: Ward v. Moorey, 1 W. T., 104, 105. 

Granting a continuance, in a criminal 
case, withcut the personal presence of the 
accused, is not in violation of the constitu- 
tion giving the accused the right to appear 
and defend in person, ete.: State v. Dun- 
can, 7 W.. 336. 

One charged with a crime is entitled toa 
continuance only in case he makes a 
showing therefor required fn other cases: 
Thompson v. Ty.. 1 W. T., 547. 

Where the state, in order to avoid a con- 
tinuance because of absence of a material 
Witness, has admitted that the testimony 
set forth in the affidavit for continuance 
would be given, if witness were present, it 
cannot impeach such testimony by showing 
that the absent witness had made different 
statements on. a prior occasion: State v. 
Carter, § W., 272. 

In postponing a trial, under § 5175. the 
court cannot require the applicant to pay 
more than ten dollars to the adverse party, 
in addition to witness fees: Tacoma Natl. 
Bank v. Peet, 9 W., 222, 528. 
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Where the imposition of terms as a con- 
dition of postponement does not require 
immediate payment, the party upon whom 
the condition is imposed may appear and 
defend at the trial, notwithstanding his 
failure to make payment: Id. 

The presumption that the proceedings of 
courts are regular does not obtain where 
the court has imposed an excessive condi- 
tion for the pcstponement of a trial, when 
the adverse party has failed to comply with 
a request of a party applying for postpone- 
ment to show the costs incurred: Id. 

This section is not unconstitutional as to 
witnesses without the state whose attend- 
ance the court cannot compel, for as to 
such witnesses the appellant would only 
have the right to take their depositions, 
and the admission would be of as much 
benefit as a deposition: State v. Hutchin- 
son, 14 W., 5$ 

Whe-e several causes have been assigned 
for hearing upon the same day, the dispo- 
sition of the causes is a matter in the dis- 
cretion of the trial court, and the plaintiff 
in one of the causes would not be entitled to 
a continuance on the ground that some of 
the causes preceding his in the order of as- 
signment had not been heard and disposed 
of prior to the calling of his cause for trial: 
Juch v. Hanna, supra. 

GENFERALLY.—For continuances of civil 
causes, generally, see notes to Stevenson V. 
Sherwood, 74 Am. Dec., 141 et seq. 

The continuance of a cause for absence of 
witnesses rests in the discretion of the 
court: Hayes v. Frey, 54 Wis., 502; 11 N. 
, 695; City of Logansport v. Dykeman, 
116 Ind., 15; 17 N. E.. 587; Musgrove v. Per- 
kins, 9 Cal., 211; People v. Collins, 75 Cal., 
see valuable note to Hyde v. State, 67 
, 639; Casco Natl Bank v. Shaw, 
. Rep., 319; Shuttuck v. Myers, 74 
Am. Dec.. 245, note. 

An affidavit to support an application for 
continuance on account of absence of wit- 
nesses must show: 

1. Due diligence: Kuhland v. Sedgewick, 
17 Cal., 123; Jacks v. Buell, 47 Cal., 162; 
Lightner v. Menzel, 35 Cal.. 452; Stew art v. 
Sutherland. 93 Cal., 270; Clark v. Dekker, 43 
Kan., 692; 23 P., 956. The attidavit must set 
forth specific acts of diligence: Struthers 
v. Fuller, 45 Kan., 735; 26 P., 471. 


§ 4978. Impaneling Jury. 


When the action is called for trial, 
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2. The materiality of the desired evli- 
dence: Kern Valley Bank v. Chester, 55 
Cal., 49; Harper v. Lamping, 33 Cal., 641; 
Cohn v. Brownstone, 93 Cal., 362; Storch v. 
McCain, & Cal., 204; Jackson v. Boyles, 64 
Ia., 428; Johnson v. Dinsmore, 11 Neb., 391. 

3. The probable presence of the witness 
at the time proposed: Rowland v. Shep- 
hard, 27 Neb., 494; 43 N. W., 344: Harper v. 
Lamping, supra; People v. Ah Yute, oo Cal., 


Surprise as ground for continuance: Mc- 
Lear v. Hapgood, 85 Cal, 557; Ross v. Aus- 
till, 2 Cal., 153; McKinney v. Jones, 55 Wis., 
39; 11 N. W., 606. 

Absence of party himself will be ground 
for continuance, when and when not: 
Barnes v. Barnes, 95 Cal., 171; Wilkinson v. 
Parrott, 32 Cal.. 102; Cohn v. Brownstone, 
93 Cal., 362; Tucker v. Garner, 25 Kan., 44; 
Brandt v. McDowell, 52 la.. 230; Allis v. M. 
S. D. Co.. 67 Wis., 16; 29 N. W., 543; Johnson 
v. Mills, 31 Neb., 524; 48 N. W., 

When illness or absence of oe will 
or will not be grounds for postponement: 
Thompson v. Thornton, 41 Cal., 626; Baum- 
berger v. Arff, 96 Cal., 261; Hawes v. Clark, 
&4 Cal., 272; Lightner v. Menzel, 35 Cal., 452; 
Whitehal v. Lane, 61 Ind., 98; Kern Velley 
Bank v. Chester, 55 Cal., 49; Rice v. Me- 
lendy, 36 Ia., 166. 

As to what conditions may be properly 
imposed on granting a continuance, see: 
Thomas v. Black, 84 Cal., 221; Baumberger 
v. Arff, 96 Cal., 261; Eltzroth v. Ryan, 91 
Cal., 584; Combs” v. Brinklander, 29 Neb., 586; 
Robinson vV. C. R. I. & P. Ry. Co.. 73 Ila. 
506; 35 N. W., 602; McDonald v. Weir, 76 
Mich., 243; 42 N. W., 1114; Abbott v. John- 
son, 47 Wis., 239; 2 N. W.. see Brown v. 
Warren, 17 Nev., 417: 30 P., 

Admission of the facts of nen is expect- 
ed to be proved will defeat motion: Pate v. 
Tait, 72 Ind., 459; O'Niel v. N. Y. M. Co., 
3 Nev., 141; Hyde v. State. 67 Am. Dec., 639, 
note. 

On such admission the evidence will be 
considered as if actually before the court: 
Boggs v. M. M. Co., 14 Cal., 279, 355. 

The admission is not eönehisive, but is 
subject to rebuttal: Alden v. Carpenter. T 
eee 87; Blankman v. Vallejo, 15 Cal., 639, 

6 


the clerk shall prepare separate ballots 


containing the names of the jurors summoned who have appeared and not 


been excused, and deposit them in a box. 


Ie shall then draw from the box 


twelve names, and the persons whose names are drawn shall constitute the 


jury. 


If the ballots become exhausted before the jury is complete, or if from 


any cause a juror or jurors be excused or discharged, the sheriff, under the 


direction of the court, shall summon from the by-standers, 


citizens of the 


county, as many qualified persons as may he necessary to complete the jury. 
Whenever it shall be requisite for the sheriff to summon more than one person 
at a time from the by-standers or body of the county, the names of the tales- 
men shall be returned to the clerk, who shall thereupon write the names upon 
separate ballots and deposit the same in the trial-jury box, and draw such 


hallots separately therefrom, as in the case of the regular panel. 


The jury 


shall consist of twelve persons, unless the parties consent to a less number. 
The parties may consent to any number not less than three, and such consent 


shall be entered by the clerk on the minutes of the trial. 


[Cf. L. ’54, p. 164, 


§ 185; L. 69, p. 51, § 210; Cd. 81, § 206; 2 H. C., $ 339; see Or., § 180; see 


Cal. C. C. P., § 600.] 
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See supra § 4740 et seq., provisions relating 
to manner of drawing and summoning 
jurors. 

Sce supra § 4746, provisions for open ven- 


re. 

If objection is not taken to a juror at the 
time of empaneling the jury, the sume is 
waived: Clarke v. Ty., 1 W.T., 68 

An error arising in empancling a jury is 
not prejudicial to defendant, if. under the 
evidence, the court is warranted in direct- 
mee eet for plaintiff: Clancy v. Reis, 

We oy SL 

The fact that the sheriff does not make 
his return on a special venire of jurors until 
after the commencement of the trial, is not 
E aung for challenge: State v. Payne, 6 W., 
563. 

An order to fill the panel from by-stand- 
ers is good, if those summoned have the 
necessary qualifications: Yelm Jim v. Ty., 
1W. T., 68: Clarke v. Ty., supra. 

The ordering of a venire for additional 
jurors before the regular panel is exhaust- 
ed, when none of the additional jurors are 
shown net to have been called until the 
original panel was exhausted, is a mere ir- 
regularity: Blanton v. State, 1 W., 265. 

Where the court orders the United States 
marshal to summon a talesman from the 
by-standers to fill an exhausted panel, the 
sheriff being present, and, so far as the rec- 
ord shows, not disqualified, and defendant 
objects, but fails to challenge the juror, and 
the juror is not shown to be unfit to try the 


OF TRIAL OF CIVIL ACTIONS. 


[23 4979-4981 


cause, it is error without prejudice: Meeker 
v. Gardella, 1 W., 139. 

If the panel of petit jurors has been dis- 
charged, the court is authorized, under 
Laws of '63, p. 491, § 8, to summon a jury to 
try the case: Thompson v. Ty., 1 W. T., 547. 

Twelve names must be drawn from the 
box by the clerk, and defendant must be 
allowed to examine the whole twelve before 
exercising a peremptory challenge as to 
any; and those not challenged or excused 
must then be sworn; after which as many 
more names as will make up the deficiency 
must be drawn, when the same process 
must be repeated until the jury is complete: 
People v. Scroggins, 37 Cal., 676; see cases 
cited in note to syllabus. 

Under this section, when the jury list has 
become exhausted before the completion of 
a jury, iurors may be summoned from the 
by-standers, even if 30me of those drawn 
may have failed to appear, as the presump- 
tion is that they had been properly excused 
by the court: State v. Holmes, 12 W., 169. 


Mere informalities in drawing, selecting 
and certifying a jury list by the county 
commissioners are not ground of challenge 
to the panel, if it appears that the commis- 
sioners selected the list and caused it to be 
transmitted to the clerk of the court: State 
v. Bokien, 14 W., 403. 

Although error may be committed in call- 
ing a jury, it is not prejudicial when the 
verdict rendered by them is directed by the 
court: State v. Trimbell, 12 W., 440. 


§ 4979. Challenges—Kind and Number. 
Either party may challenge the jurors, but when there are several parties 


on either side, they shall join in a challenge before it can be made. 


The 


challenge shall be to individual jurors, and be peremptory or for cause. Fach 
party shall be entitled to three peremptory challenges. [L. 54, p. 165, § 186; 


Cd. °81, § 207; 2 11. C., $ 340; see Or., 


If the objection to a juror is that he is 
drawn from a particular panel, and not 
that the juror is personally disqualified or 


§ 4980. Peremptory Challenge, Defined. 


§ 189; see Cal. C. C. P., § 601.] 


improperly summone1, such objection is a 
challenge to the panel: State v. Dale, 8 
Or., 229. 


A peremptory challenge is an objection to a juror for which no reason 
need be given, but upon which the court shall exclude him. [L. ’69, p. 51, 


S212; 


PEREMPTORY CHALLENGE. — Each 
party may ask pertinent questions to show 
or elicit facts to enable him to decide 
whether to challenge peremptorily. or at 
least so it is held in Watson v. Whitney, 23 
Cal., 379; People v. Car Soy, 57 Cal., 102. 
But see these cases explained in People v. 
Hamilton, 62 Cal., 377, where it is declared 
that while a defendant may, when the op- 


§ 4981. Challenge for Cause, Defined. 


'd. *81, § 208; 2 H. C., § 341; see Or., § 182.] 


portunity to interpose a peremptory chal- 
lenge arises, have the benefit of any infor- 
mation acquired during the trial of a chal- 
lenge for implied or actual bias, he cannot 
embark in a general exploration for the 
sole purpose of satisfying himself whether 
it will be safe to be tried by a juror against 
whom no legal objections can be urged. 


A challenge for cause is an objection to a juror, and may be either,— 
1. General; that the juror is disqualified from serving in any action; or 
2. Particular; that he is disqualified from serving in the action on trial. 


[L. °69, p. 51, $ 213; Cd. ’81, $ 209; 2 H. C., $ 342; 


See supra § 4735, competency of jurors. 

ee supra § 4736, exemption from jury ser- 
vice. 

See supra § 4737, who may be excused. 

See supra § 4742, challenge for previous 
service within one year. 


see Or., § 183.] 


See supra § 4748, challenge for previous 
service within one year. 

See infra § 4984 and notes, challenge for 
implied bias. 

See infra § 498 and notes, challenge for 
actual bias. 
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See infra § 4986, exemption a personal 
privilege. 

See infra § 6934 and note, challenge for 
cause in criminal actions. 

A deputy sheriff cannot act in the place 
of the sheriff in drawing a jury from the 


§ 4982. General Causes of Challenge. 


General causes of challenge are:— 


1. A conviction for a felony; 
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jury list: State v. Payne, 6 W., 563. 

The certificate to the list should state 
how the drawing was actually done, and 
not simply that it was conducted fairly and 
as provided by law: Id. 


2. A want of any of the qualifications prescribed by law for a juror; 

3. Unsoundness of mind, or such defect in the faculties of the mind or 
organs of the body as renders him incapable of performing the duties of a 
juror. [. 769, p. 52, § 214; Cd. 781, § 210; 2 H. C., § 343; see Or., § 184. ] 


See notes to last section. 

Women not being electors, are not quali- 
fied to sit as jurors: Harland v. Ty., 3 W. 
T., 131; White v. Ty., 3 W. T.. 397; Rumsey 
v. Ty., 3 W. T., 332a. (Walker v. Ty., 2 W. 
T., 286; Rosecrantz v. Ty.. 2 W. T., 267, 
holding that married women are competent 
to sit as grand jurors, overruled in Har- 
land v. Ty.. supra. 

The objection that a venireman is not a 
resident, on account of a two years’ ab- 
sence from the territory, with a fixed in- 
tention of returning, is not sufficient. The 
circumstance of such person voting in an- 
other state would not establish a residence 
there against his sworn statement of 
residence here and unchanged intention: 


A juror is presumed competent: People v. 
Brotherton, 47 Cal., 396. His qualifications 
must exist at the time of service asa juror; 
and a challenge for this cause should not 
be denied because he was qualified at the 
time the jury list was prepared: Kelley v. 
People, 55 N. Y., 565. Objection to a juror 
on the ground of incompetency under the 
statute is waived by failure to challenge at 
the proper time: State v. McDonald, 8 Or., 
113. And want of necessary qualifications 
under the statute, if not discovered until 
after the trial (even in a capital case), will 
not be ground for a new trial: State v. 
Powers, 10 Or., 145, a case in which after 
the trial it was discovered that the juror 
had been convicted of a felony. 


Clarke v. Ty.. 1 W. T., 68 


§ 4983. Particular Causes of Challenge. 


Particular causes of challenge are of two kinds:— 

1. For such a bias as, when the existence of the facts is ascertained, in judg- 
ment of law disqualifies the juror, and which is known in this code as implied 
bias; 

2. For the existence of a state of mind on the part of the juror in reference 
to the action, or to either party, which satisfies the trier, in the exercise of a 
sound discretion, that he cannot try the issue impartially and without preju- 
dice to the substantial rights of the party challenging, and which is known 
in this code as actual bias. [L. 69, p. 52, § 215; Cd. °81, 8 211; 2 H. C., § 
dit; Or., $ 185.] 


See next two sections. 


§ 4984. Implied Bias, Defined. 


A challenge for implied bias may be taken for any or all of the following 
causes, and not otherwise:— 

1. Consanguinity or affinity within the fourth degree to either party; 

2. Standing in the relation of guardian and ward, attorney and client, 
master and servant, or landlord and tenant, to the adverse party; or being 
a member of the family of, or a partner in business with, or in the employment 
for wages of the adverse party; or being surety or bail in the action called for 
trial, or otherwise, fur the adverse party; 

3. Having served as a juror on a previous trial in the same action, or in 
another action between the same parties for the same cause of action, or in 
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a criminal action by the state against either party upon substantially the same 


facts or transaction; 


4. Interest on the part of the juror in the event of the action, or the prin- 
cipal question involved therein, excepting always the interest of the juror 


as a member or citizen of the county or municipal 


corporation. [Cf. L. ’54, 


p. 165, § 187; L. 769, p. 52, § 216; Cd. ’81, § 212; 2 H. C., § 345; see Or., 


$ 186; see Cal. C. C. P., § 602. ] 


It is not sufficient for a party to declare 
in general terms that he objects to a juror, 
or that he challenges a juror. The grounds 
of the challenge must be specifically stated: 
State v. Biles. 6 W., 186; People v. Hopt, 
(Utah) 9 Pac. Rep., 407. 

Error in refusing to allow a challenge for 
cause to a juryman, and thereby forcing 
defendant to peremptorially challenge him, 
is not prejudicial unless defendant exhausts 
thereby his peremptory challenges: State 
v. Moody, 7 W., 395; Ford v. Umatilla Co., 
15 Or., 313. 

The former employer of a decedent is dis- 
qualified as a juror in a trial for his mur- 
der: State v. Coella, 3 W., 99. 


The interest of jurors as taxpayers of a 
county, in an action against the county, 
will not disqualify them from serving on 
the case: Rathbun v. Thurston Co., 8 W., 
238; contra, Garrison v. Portland, 2 Or., 123; 
Portland v. Kamm, 5 Or., 368; Common- 
wealth v. Brown, 9 Am. St. Rep., 750. note, 
but the statute of Oregon omits the last 
clause of subd. 4 of this section. 

GENERALLY. — A challenge for implied 
dias must specify the grounds of the chal- 
lenge: People v. Buckley, 49 Cal., 241; Peo- 
ple v. Reynolds, 16 Cal., 128; Paige vV. 
O'Neal, 12 Cal., 483; People v. Dick, 37 Cal., 


277. 


84985. Challenge for Actual Bias. 


The competency must be determined by 
the court and not by the juror: People v. 
Woods, 29 Cal., 636. 


Challenge held sufficient where juror is 
brother of plaintiff's sister-in-law: Buddee 
v. Spangler, 12 Colo., 216: or where juror’s 
son is married to defendant’s daughter: 
Wisehart v. Deitz, 67 Ia., 121; or where the 
juror is the son of a stockholder in a cor- 
poration: Georgia Ry. Co. v. Hart, 60 Ga., 
550; or where a juror is in the employ of a 
firm on intimate relations with one of the 
parties and the firm bondsmen in the ac- 
Hill v. Corcoran, 15 Colo., 270: or the 
employee of a railway company where the 
company is a party: Burnett v. B. & M 
Ry. Co., 16 Neb., 332. 


This section leaves the question of dis- 
qualifying interest to the common law rule, 
and it must therefore be interpreted in the 
light of adjudicated cases: Garrison V. 
Portland, 2 Ôr., 124. See extended note to 
Commonwealth v. Brown, 9 Am. St. Rep., 
744-760. 

For the rule of disqualification on ground 
of consanguinity and affinity, see Thomp- 
son Tr., $§ 61, 62; 4 Kent Comm., 412, 413; 
and Davis v. Allen, 22 Am. Dec., 386, and 
note. 


A challenge for actnal bias may be taken for the cause mentioned in the 


second subdivision of section 4983. 


But on the trial of such challenge, 


although it should appear that the Juror challenged has formed or expressed 
an opinion upon what he may have heard or read, such opinion shall not of 
itself be sufficient to sustain the challenge, but the court must be satisfied, 
from all the circumstances, that the juror cannot disregard such opinion and 
try the issue impartially. [L. 69, p. 53, 8 217; Cd. ’81, § 213; 2 H. C., § 346; 


see Or., § 187.] 


See infra § 6935, disqualifying opinions in 
criminal actions. See Williams v. State, 66 
Am. Dec.. 615, and note 622. 

It is not every opinion formed or ex- 
pressed that will disqualify a juror, but 
only such as prevent the giving of a fair 
att ane impartial verdict: State v. Gile, 

There a juror states that he has impres- 
sions as to the merits of the cause on trial, 
he should not be permitted to answer 
whether or not it is favorable to the de- 
fendant: White v. Ty., 1 W., 279. 


If the venireman_ states that he has 
formed and expressed an opinion which 
would require evidence to remove, but that 
he would try the case on the law and the 
evidence, he is disqualified: State v. Coella, 
3 W., 99. 

It is ground of challege to a juror when 
he states that he knows one of the parties 
and would believe his statement of a fact 
when contradicted only by the statements 


of a witness he did not know: Stinson v. 
Sachs, 8 W., 391. 


A hypothetical opinion expressed by a 
juror prior to a trial, that if what he had 
read about the case was true the accused 
ought to be convicted on general principles, 
ee coe for a new trial: State v. Gile, 


A venireman who states that he has read 
acounts of the affair in the current news- 
papers; that he has talked with others re- 
garding it, and heard them express opin- 
ions: that he has formed but not expressed 
an opinion, and that his former impressions 
would not influence him as a juror, is com- 
petent: Rose v. State, 2 W., 310; State v. 
Gile, 8 W., 12; but if he states that he has 
formed an opinion as to the guilt or inno- 
cence of the accused which would tuke 
strong evidence to remove, but that he 
could lay aside his previous impression and 
be governed by the evidence given at the 
trial and the law as charged by the court, 
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he is incompetent: Id.; State v. Murphy, 
9 W., 204; State v. Wilcox, 11 W., 215. 

It is no disqualification that the juror 
heard what purported to be the facts from 
several persons relative to the killing, soon 
after the occurrence, when he testifies that 
he could disregard any impression received 
therefrom, and try the case fairly upon the 
evidence: State v. Coella, 8 W., 512. 

On the examination of a juror on his voir 
dire it is not proper to ask the juror the 
question: “After hearing all the evidence 
and the testimony and the instructions of 
this court in the cause, if there yet remains 
in your mind a reasonable doubt regarding 
the guilt of the defendant would you return 
a verdict of not guilty in his favor?’’: State 
v. Bokien, 14 W., 403. 

In empaneling a jury it is proper in the 
trial of a challenge for actual bias to inter- 
rogate the jurors as to their relation to the 
attorneys of the parties, and particularly 
whether they sustain the relation of cli- 
ents: N. P. Ry. Co. v. Holmes, 3 W. T., 202. 

GENERALLY. —If a person called as a 
juror has a fixed and definite opinion on 
the merits of the case, and nothing further 
is shown, he should, as a matter of law, be 
rejected: Kumli v. S. P. Co., 21 Or., 505; 
State v. Ingram, 23 Or., 434. 

But when selecting a jury, a juror may 
be asked which side he would be inclined 
to favor, if at the close of the trial the evi- 
dence were equally balanced between the 
parties, to ascertain his bias, and for the 
purpose of exercising a peremptory chal- 
lenge is necessary: Township of Otsego 
Lake v. Kirsten, 16 Am. St. Rep., 524; Mc- 
Fadden v. Wallace, 38 Cal., 5l. 

Prejudice against the nationality or race 
of one of the parties is not disqualifying: 
Palbo v. People, 80 N. Y., 484; compare Peo- 
ple v. Gar Soy, 57 Cal., 102. 

As to what opinions disqualify, see ex- 
tended note to Smith v. Eames, 36 Am. 
Dec., 521, 524; Lohman v. People, 49 Am. 
Dec., 345. See also Walker v. State, 102 Ind., 
502; 1 N. E., 856; Marion v. State, 20 Neb., 
233; 29 N. W., 911; People v. Wong Ark, 9% 
Cal., 125. 

As to opinions obtained from newspapers: 
Doll v. State, 45 Ohio St., 445; People v. 
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Crowley, 102 N. Y., 234: 6 N. E., 384; People 
v. Otto, 101 N. Y., 690; 5 N. E., 788; Young 
v. Johnson, 123 N. Y., 236; 2 N. E.. 363: 
Goins v. State, 46 Ohio St., 457: State v. 
Sheerin, 33 Am. St. Rep., 600, 604, note. 


As to what opinions will not disqualify: 
See Smith v. Eames, 36 Am. Dec., 515: Peo- 
ple v. Mather, 21 Am. Dec., 122; Osiander vV. 
Commonwealth, 24 Am, Dec., 6933; Monrce v. 
State, 76 Am. Dec., 58. 


A challenge for cause is properly sus- 
tained where, in an action against a rail- 
road company, a juror answers that he hus 
had some special accommodation from the 
defendant, expects to continue in business 
over its road, and that that fact might pos- 
sibly affect his verdict, and that if the case 
should be equally balanced he would give 
the benefit of the doubt to the company: 
Denver, etc., Ry. Co. v. Driscoll, 13 Am. St. 
Rep., 243. 

Where jurors who have tried one case are 
brought to try another, in which issues and 
evidence are the same, the law presumes 
them to be under a disqualifying bias, and 
an objection to their competency should be 
sustained: Garthwaite v. Tatum, 76 Am. 
Dec., 402; but see Algier v. Str. Maria, 14 
Cal., 167; but where no verdict or other ex- 
pression of opinion is given by the jury in 
the former case no ground for challenge 
will lie: Atkinson v. Allen, 36 Am. Dec., 361. 


Where both parties accept a juror, though 
he has expressed a decided opinion, he is 
competent to act: Williams v. Poppleton, 
3 Or., 140. An exception to a juror known 
before trial, and not seasonably taken, is 
waived: See note to Davis v. Allen, 22 Am. 
Dec., 388; State v. Jackson, 41 Am. Rep., 424. 

APPEAL FROM RULING UPON CHAL- 
LENGE. — Where the decision upon the 
challenge of a juror for actual bias Is as- 
signed as error, the supreme court will not 
review such decision, unless the evidence 
adduced on the trial of the challenge ap- 
pears in the bill of exceptions: State v. 
Tom, 8 Or., 177. 

Juror, rejection of, for bias: See extend- 


ed note to Commonwealth v. Brown, 9 Am. 
St. Rep., 744-760. 


§ 4986. Exemption Not Cause of Challenge. 


An exemption from service on a jury shall not be cause of challenge, but 
the privilege of the person exempted. [L. ’69, p. 53, $ 218; Cd. 781, § 214; 2 


Il. C., $ 347; see Or., § 188.] 


See supra § 4:36, who are exempt from See supra &§§ 4742, 4748, previous service 


jury service. 


within one year. 


§ 4987. Peremptory Challenges, How Taken. 


The jurors having been examined as to their qualifications, first by the 
plaintiff and then by the defendant, and passed for cause, the peremptory 
challenges shall be conducted as follows, to wit:— 

The plaintiff may challenge one, and then the defendant may challenge one, 
and so alternately until the peremptory challenges shall be exhausted. The 


panel being filled and passed for cause, after said challenge shall have been 
made by either party, a refusal to challenge by either party in the said order 
of alternation shall not defeat the adverse party of his full number of chal- 
lenges, but such refusal on the part of the plaintiff to exercise his challenge 
in proper turn shall conclude him as to the jurors once accepted by him, and 
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if his right be not exhausted, his further challenges shall be confined, in his 


proper turn, to talesmen only. 
& 348; see Or., § 190.] 


K 

See infra §§ 6930, £932, criminal practice. 

In exercising peremptory challenges in 
capital cases, defendant must chali nge two 
jurors to the state’s one until the chal- 
lenges are respectively exhausted: State v. 
Eddon., & W., 29. 

CHALLENGES, WHEN TO BE TAKEN, 

Under the provisions of this section, gov- 
erning peremptory challenges, the defend- 
ant cannot proffer a peremptory challenge 
to a juror on the panel, When the jury has 
been passed for cuuse and the defendant 
has failed to peremptorily challenge such 
juror until after several talesmen have 


§ 4988. Order of Taking Challenges. 


[L. °69, p. 53, $ 


219; Cd. °’81, $ 215; 2 H. C, 


been called and examined in place of jurors 
excused at the peremptory chalenge of the 
plaintiff, as the right of challenge must be 
exercised alternately by the adverse par- 
ties: Poncin v. Furth, 15 W., 201. 

Objections to a juror are waived by fall- 
ure to take the challenge at the proper 
time: State v. McDonald, 8 Or., 113. In the 
formation of a jury, a juror hav ing been 
called and challènged peremptorily, it was 
not error for the court to allow the chal- 
lenge to be withdrawn before another juror 
had D ‘en called: Garrison v. Portland, 2 
Or., 123. 


The challenges of either party shall be taken separately, in the following 
order, including in each challenge all the causes of challenge belonging to 


tlic same class:— 

t. For general disqualification; 
For implied bias; 
3. For actual bias; 

4. Peremptory. [1]. ’ 
Or., $ 191.] 
ORDER OF CHALLENGES. — This sec- 


tion provides the order in which challenges 
are to be taken; but if the statute were 


x 


, p. 53, § 


220; Cd. 


see 


31, § 216; 2? II. C., $ 349; 


silent upon the subject, they would natural- 
ly fall into this order: Garrison v. Port- 
land, 2 Or., 123. 


§ 4989. Trial and Exceptions to Challenges. 
The challenge may be excepted to by the adverse party for insufficiency, 
and if so, the court shall determine the sufficiency thereof, assuming the facts 


alleged therein to be true. 


The challenge may be denied by the adverse party, 


and if so, the court shall try the issue, and determine the law and the facts. 


[L. ’69, p. 53, $ 221; Cd. ’81, § 217; 2 H. C., $ 350; 


See supra § 4984 and notes. 

APPEAL FROM RULING ON CHAL- 
LENGE.—An objection to the ruling of the 
court upon a challenge is properly taken by 
exception, and it can only be taken in this 
manner: People v. Cochran, 61 Cal., 548. 
Where the ruling of the court is assigned 
as error, the appellate court will not con- 


see Or., § 192. ] 


sider it, unless the evidence adduced on the 
trial of the challenge appears in the bill of 
exceptions: State v. Tom, 8 Or., lit; Hay- 
den v. Long, 8 Or., 244; State v. Rigg, 10 
Nev., 284; though as to the finding upon 
the facts it has been held that the action 
of the trial court is conclusive: State v. 
Mims, 26 Minn., 18. 


§ 4990. Trial of Challenge—Rules Governing. 
Upon the trial of a challenge, the rules of evidence applicable to testi- 


mony offered upon the trial of an ordinary issue of fact shall govern. 


The 


juror challenged, or any other person otherwise competent, may be examined 
as a witness by either party. Ifa challenge be determined to be sufficient, or 
found to be true, as the case may be, it shall be allowed, and the juror to whom 
it was taken excluded; but if deterinined or found otherwise, it shall be dis- 
allowed. [L. 69, p. 54, § 222; Cd. ’81, § 218; 2 H. C., § 351; sce Or., § 193.] 

The trial of challenges is largely discre- court ce be disturbed: White v. Ty., 


tionary with the court; and, unless the dis- 3 W. T 
cretion is abused, the ruling of the lower See Thompson Tr., § 99 et seq. 


' § 4991. Challenge, Exception and Denial May be Oral. 
The challenge, the exception, and the denial may be made orally. 
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judge of the court shall note the same upon his minutes, and the substance of 
the testimony on either side. [L. 69, p. 54, § 223; Cd. °81, § 219; 2 H. C., 
§ 352; see Or., § 194. ] 


§ 4392. Oath of Jurors. 

As soon as the number of the jury has been completed, an oath or affirma- 
{ion shall be administered to the jurors, in substance, that they and each of 
them will well and truly try the matter in issue between the plaintiff and 
defendant, and a true verdict give, according to the law and evidence as given 
them on the trial. [L. 69, p. 54, § 224; Cd. 781, § 220; 2 H. C., § 353; see 
Or., § 195.] 


See infra § 6936, oath to jury in criminal eos. formula: Leonard v. Ty., 2 W. 
cases. . 38l. 

As to the form of oath administered to If the record recites that a jury were duly 
the jury, it is sufficient if in substance that sworn, this shows that a proper oath was 
prescribed, yet it is better to follow the administered: Leschi v. Ty., 1 W. T., 13. 


$ 4993. Manner of Conducting Trials—Charging Jury. 
When the jury has been sworn, the trial shall proceed in the following 
order:— 

1. The plaintiff must briefly state [his] cause of action, and the evidence by 
which he expects to sustain it. The defendant may in like manner state the 
defense, and the evidence he expects to offer in support thereof; but nothing 
in the nature of comments or argument shall be allowed in opening the case. 
It shall be optional with the defendant whether he states his case before or 
after the close of the plaintiff’s testimony; 

2. The plaintiff, or the party upon whom rests the burden of proof in the 
whole action, must first produce his evidence; the adverse party will then 
produce his evidence; 

3. The parties will then be confined to rebutting evidence, unless the court, 
for good reasons, in furtherance of justice, permits them to offer evidence 
in their original case;, 

+. When the evidence is concluded, either party may request the judge to 
charge the jury in writing, in which event no other charge or instruction shall 
he given, except the same be contained in the said written charge; or either 
party may request instructions to the jury on points of law, and if the court 
refuse to give the same, the party requesting may except. Bither party shall 
also be entitled to require of the judge that all interlocutory orders, instruc- 
tions, or rulings upon the evidence during the progress of the trial of a cause 
shall be reduced to writing, together with any exceptions that may be made 
thereto, and the same shall be made a part of the record of the case; and any 
refusal on the part of the judge trying the cause or making the order to comply 
with all or any of the provisions of this section shall be regarded error, and 
entitle the party whose request shall have been refused to a reversal of the 
judgment on a writ of error: Provided always, That the instruction or ruling 
so requested is pertinent and consistent with the law and evidence of the case, 
and that such refusal has worked an injury to the party requesting the same; 

5. After the conclusion of the evidence and the filing of request for charge 
in writing or instructions, the plaintiff or party having the burden of proof 
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may, by himself or one counsel, address the court and jury upon the law and 
facts of the case, after which the adverse party may address the court and jury 
in like manner by himself and one counsel, or by two counsel, and be followed 


by the party or counsel of the party first addressing the court. 


No more than 


two speeches on behalf of plaintiff or defendant shall be allowed; 


6. The court shall then charge the jury upon the law in the case. 


If no 


request has been made for said charge to be in writing, or if no instructions 
have been requested, said charge may be oral; but either party, at any time 
before the jury return their verdict, may except to the same or any part thereof; 
dut no exception shall be regarded by the supreme court, unless the same shall 


embody the specific parts of said charge to which exception is taken. 


In 


charging the jury, the court shall state to them all matters of law necessary 
for the information of the jury in finding a verdict; and if it become necessary 
to allude to the evidence, it shall also inform the jury that they are the 
exclusive judges of all questions of fact. [L. ’69, p. 54, § 225; Cd. ’81, 
S 221; 2 H. C., § 354; see Or., §§ 196, 200; Const., Art. IV, § 16.] 


i See infra § 4995, requests for special find- 
ngs. 

See infra § 5004, what papers jury may 
take while deliberating. 

See infra § 6946, trial procedure in crim- 
inal cases. 

See infra § 5053. manner of taking excep- 
tions to instructions. 

See infra § 59%, competency of witnesses. 

See supra 8 4953 and notes. 

CONSTITUTIONAL RESTRAINT ON 
COURT.—‘“‘Judges shall not charge juries 
with respect to matters of fact, nor com- 
ment thereon,” (Const., Art. IV.. § 16), 
hence it is error to tell the jury that there 
is no dispute in the testimony on a certain 
point, or that any fact is conclusively 
proven: Bardwell v. Ziegler, 3 W., 34; Led- 
yard v. West. St. Elec. Ry. Co., 5 W., 64. 

The provision of the constitution is in- 
tended to prevent the judge from convey- 
ing to the jury his opinion upon the facts, 
in order that these matters may be left 
to the exclusive province of the jury: 
State v. Coella, 3 W., 99, 121, and ail re- 
marks and observations by the court as to 
the facts before the jury are positively 
prohibited: State v. Walters, 7 W., 246; 
see Freidrich v. Ty., 2 W., 358, 366. 

Comment on the facts by the judge dur- 
ing the progress of the trial, when not 
prejudicial to the party complaining is 
See error: Earles v. Bigelow, 7 W., 
Sl. 

Unless such comment is excepted to at 
the time, and called to the attention of 
the court the error is waived: Id., 588. 

In moving against the sufficiency of evi- 
dence counsel challenge the court to pass 
upon its sufficiency and are not prejudiced 
by the remarks of the judge thereon, 
within the constitutional inhibition, if they 
fail to secure the absence of the jury in the 
interval: Blue v. McCabe, 5 W. 125; Pal- 
chen v. P. & L. M. Co., 6 W., 486; see 
Schmieg v. Wald, 1 W. T., 473. 

An instruction that the jury may con- 
sider the relations of the parties and wit- 
nesses, their interest, temper, bias, de- 
meanor, intelligence and credibility in tes- 
tifying. does not infringe the constitutional 
prohibition: Klepsch v. Donald, 4 W., 436; 
31 Am. St. Rep., 936; see Lyts v. Keevey, 
5 W., 606. 

Although isolated sentences in an in- 
struction may be objectionable, and may 
intimate to the jury the opinion of the trial 


judge as to the value of some portions of 
the evidence, yet, If the instructions clearly 
give the jury to understand that the facts 
are exclusively for them to consider, and 
taken as a whole, fairly state the law they 
are sufficient: White v. Ty., 1 W., 279. 


Where the facts are undisputed showing 
gross negligence an instruction that they 
constitute gross negligence is not error: 
. P. Ry. Co. v. O’Brien. 1 W., 799. 

An instruction charging that certain 
facts are evidence of negligence, or that 
other facts would be evidence of contribu- 
tory negligence, held, in the particular case 
properly refused as being for the jury to 
determine: Mitchell v. T. R. & M. Co., 9 
W., 120. 

The fact that the court in charging the 
jury, rehearses the plaintiff's or defend- 
ant’s theory of the case is not a comment 


on the facts in violation of the constitu- 
tional inhibition: Binniau v. Jennings, 14 
W., 677. 


An instruction to the jury that a judg- 
ment became a lien and Incumbrance upon 
certain property, being upon a question of 
law, is not open to the objection of being 
a judicial comment on tne facts in viola- 
tion of the constitutional prohibition: 
Frank v. Jenkins, 11 W., 611. 

The remarks of the court, preliminary to 
instructing the jury, that “you will be left 
to determine between the @einands of pub- 
lic justice and the defense of the prisoner 
at the bar.” is not prejudicial to defendant: 
State v. Brooks, 4 W., 328. 

For misconduct of court in presence of 
jury, see State v. White, 10 W., 611, 6l5. 


CONDUCT OF COUNSEL.—It is within 
the court’s discretion to exclude the jury 
during argument of counsel upon the law 
of the case, and this does not infringe the 
constitutional rights of a defendant on trial 
under a criminal charge: State v. Coella, 
3 W., 99 

It is the duty of the court to restrain 
counsel from transgressing the reasonable 
limits and proprieties of their argument: 
Skagit Ry. & L. Co. v. Cole, 2 W.. 57. 74; 
Leschi v. Ty., 1 W. T., 13; and in all cases, 
to restrict the argument of counsel to the 
facts in evidence, but counsel may draw 
their own inferences and conclusions from 
the facts in evidence and argue therefrom: 
Sears v. Seattle, ete., Ry. Co. 6 W., 227, 
233. 
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Improper statements by counsel in argu- 
Ment when seasonably restrained, may be 
cured by instruction to the jury to disre- 
gard them: Graves v. Smith, 7 W., l4, 22; 
Skagit R. & L. Co. v. Cole, supra. 

Misconduct on part of attorney and court 
ao on in State v. Moody, 7 W., 395, 


No error can be founded on improper ar- 
guments of counsel where no motion is 
made to strike it, or the court asked to in- 
struct the jury to disregard it: State v. 
Regan, 8 W., 306; Columbia, etec., Ry. Co. v. 
Hawtuorne, 3 W. T., 353; State v. Ackles, 
8 W., 462. 

The refusal to strike out improper re- 
marks of counsel at the time of their utter- 
ance is harmless error when the court later 
instructs the jury to disregard them: State 
Vv. Regan, supra; Graves v. Smith, 7 W., 14. 

Counsel, as a general rule have the right 
to comment on the fact that a person 
shown to be an important witness for the 
adverse purty, and within reach, was not 
called in his behalf—but the rule is not 
applicable to a case where diligence has 
been used in procuring such witness: 
Mitchell v. T. Ry. & M. Co., 9 W., 120, 132; 
but where there has been no comment in 
the argument upon the presence of wit- 
nesses brought from a distance at a party’s 
expense, the court may properly refuse to 
charge as to unfavorable inferences touch- 
mE, E credibility: Klepsch v. Donald, 
l Fee 162. 

BURDEN OF PROOF.—In proceedings 
for the appropriation of land by railway 
companies, the burden of proof rests upon 
the company to show necessity for taking 
and the reasonable value of the land ap- 
propriated: Bellingham Bay & B. C. Ry. 
Co. v. Strand, 4 W., 311, 313; Id., 599. 

In such proceedings the filing of an an- 
Swer, Where none is required by law, does 
not shift the burden of proof, from peti- 
tioner to defendant: Seattle & M. Ry. Co. 
v. Murphine, 4 W., 448. 

When the defendant has been allowed to 
open and close the proof, without objection 
in an action of ejectment the plaintiff is 
not thereby entitled to an instruction that 
the burden of proof is on dcfendant to show 
want of title in plaintiff: Lynch v. Richter, 
10 W., 486. 

Where the defendant admits the indebt- 
edness alleged but sets up an affirmative 
defense, thus assuming the burden of the 
issue, and the undisputed proofs fail to 
sustain such defense the jury should be in- 
structed to find for the plaintiff: Wad- 
hams v. Page, 6 W., 103 

Contributory negligence is a matter to be 
established by defendant: N. P. Ry. Co. 
v. Hess, 2 W., 383; N. P. Ry. Co. v. O’Brien, 
1 W., 599. 

In an action for price of brick, if de 
fendant alleges a warranty or its equiva- 
lent, and breach thereof, the burden is on 
him to prove both warranty and breach: 
Tacoma Coal Co. v. Bradley, 2 W., 600. 

AMENDMENT OF PLEADINGS AT 
TRIAL.—The amendment of a complaint to 
correspond tn the proof is a matter within 
the discretion of the court, and will only 
be disturbed when it appears that injustice 
was thereby done to defendant. Seward v. 
Derrickson, 12 W., 225. 

It is within the discretion of the court 
to permit the amendment of a complaint 
after the close of plaintiffs testimony, and 
it is not an abuse of such discretion when 
the amendment is not of such a character 
as to materially change the cause of ac- 
tion, nor such as to occasion surprise or 
place opposing counsel at a disadvantage: 
McDonough v. Gt. No. Ry. Co., 15 W., 244; 
following Hulbert v. Brackett, 8 W., 488. 

Refusal to allow defendant to amend his 
answer upon application therefor made 
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after the plaintiff’s testimony has been in- 
troduced, is not an abuse of the court’s 
discretion: Price v. Scott, 13 W., 574. 

Denial of defendant's application to file 
an amended answer, at the trial, setting 
up a counterclaim, is not an abuse of dis- 
cretion when the defendant had once 
waived the filing of it: Maney v. Hart, 
11 W., 67. 

In an action to recover for labor per- 
formed and material furnished to defend- 
ant in the driving of a cerculn number of 
piles, it is not error to permit plaintiff, at 
the time of going to trial. to amend his 
complaint, over the objection of defend- 
ant, by striking therefrom the claim for 
materials furnished, as moditication of the 
complaint imposes no additional burden on 
defendant in conducting his defense, nor 
does it materially change the issues so as 
to require further preparation for trial: 
Id 


An objection to the amendment of a com- 
plaint on the trial, so as to show recovery 
of a judgment in the supreme court of an- 
Other state instead of in tne circuit court, 
is waived by an admission that there is a 
judgment roll against the party objecting 
and that it is a proper exemplification of 
the judgment rendered in the supreme 
ccurt of the state, when such adimission is 
made in connection with a demand for 
opening and closing the case before the 
jury on other issues: Edmunds v. Black, 
13 W., 490. 

INSTRUCTIONS — RULES GOVERN- 
ING.—The giving of a partly written and 
partly oral charge to the jury is error, 
where written instructions have been re- 
quested; and the fact that a stenographer 
present in court took down the charge as 
given by the judge is not a sufficient com- 
pliance with the requirements of the stat- 
ute in that respect: State v. Miles, 15 
W., 534. 

It is sufficient to give an instruction but 
once; reiteration is a fault which should 
be avoided: Columbia, etec., Ry. Co. v. 
Hawthorne, 3 W. T., 353. 

Although an instruction standing alone 
muy be erroneous, yet, if the instructions 
taken as a whole fairly state the law ap- 
plicable to the facts, it cannot be com- 
plained of: N. P. Ry. Co. v. Hess, 2 W., 
383. 

Where one instruction modifies or ex- 
plains another, the two should be consid- 
ered together: Sears v. Seattle C. St. Ry. 
Co., 6 W., 227, 236. 

When a charge to the jury, taken as a 
whole, fairly states the law, it is sufficient: 
McQuillan v. Seattle, 13 W., 600; Seattle Gas 
ete., Co. v. Seattle, 6 W., 101; Duggan v. 
Pacific Boom Co., 6 W., 593. 

The objectionable features in instructions 
are cured by other paragraphs stating the 
law clearly and correctly: Cameron vV. 
Union Trunk Line, 10 W., 507 

Error in admitting testimony is cured by 
subsequently instructing the jury to disre- 
gard it: Lyts v. Keevey, 5 W., 606; but an 
incorrect special instruction is not cured 
by a correct general instruction on the 
same subject: Baxter v. Waite, 2 W. T., 
228; and it is held that ap erroneous instruc- 
tion is not cured by a subsequent correct 
one on the same subject, unless the latter 
specifically withdraws the former: Lockett 
v. Baxter, 3 W. T., 350, 353; Miller v. Ver- 
murie, 7 W., 386; Elderkin v. Peterson, 8 W., 
674. 

Where the testimony is conflicting it is 
error to give throughout the instructions 
undue prominence to the testimony of one 
party with only general reference to that 
of the other: Sexton v. School Dist., 9 W., 
5; Mitchell v. T. Ry. & M. Co., 9 W., 120. 

When there is evidence, based upon an 
issue raised by the pleadings, which tends 
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to prove a certain state of facts, it is not 
error for the court to charge the jury on 
the hypothesis of such state of facts, if 
further instructions present fairly the posi- 
tion of the adverse party: Lichty v. Tan- 
natt. 11 W., 

Where instructions are given a jury suf- 
ficient to enable them to correctly deter- 
mine the questions which the evidence in 
the cause tends to prove or disprove, it is 
not prejudicial error if any of the instruc- 
tions given should not be strictly applic- 
able to the material questions involved: 
Carstens v. Stetson & Post Mill Co., 14 W., 
644 


Instructions are inadequate where they 
leave the jury without light on the law 
governing the material issues of the cause: 
N. P. L. & M. Co. v. Kerron, 5 W., 214, 220; 
and an instruction is erroneous which 
takes away from the consideration of the 
jury material points at issue: Upper vV. 
Lowell, 7 W., 460, 451; and see Weeks v. Bus- 
sell, 8 W., 440; and it is error to refuse a 
proper request on the law as applicable to 
the evidence in the case: Mitchell v. T. 
R. & M. Co., 9 W., 120; see Seattle v. Buzby, 
2 W. T., 26. 

Instructions must be considered as a 
whole, and, if they fairly state the law, 
there is no prejudicial error, although the 
court may use detached expressions which, 
if considered independently, would be 
technically erroneous: Seattle Gas, etc., 
Co. v. Seattle, 6 W., 101. 

The failure of the court, in an action 
upon an insurance policy by an assignee, 
to charge the jury that the assignee had 
no greater rights than his assignors would 


have had, if suit had been brought by 
them, is not Pre AAA; Sanford v. Royal 
Ins. Co., 11 W., 


It is not error “to refuse an instruction 
embodying only an abstract principle of 
law, which assumes that its premises are 
proven facts in the case: Schmieg v. Wald, 
1 W. T., 472. 

No error can be predicated on refusal to 
give argumentative instructions: LEicholtz 
v. Holmes, 8 W., 71, 73. 

When instructions proposed assume facts 
on which there is no testimony, and are 
based upon the pleadings and not the evi- 
dence, they should be refused: Frost v. 
Ainslie L. Co.. 3 W., 241; Bell v. Wash. C. 
S. Co., 8 W.. 27, 31; Woodan V.S. E. R. & 
P. Co., 5 W., 466; see Hill v. Common- 
wealth, 29 Am. St. Rep, 749, note. 

If an instruction is broader than the is- 
sues and brings in matter foreign thereto 
prejudicial in character, it is erroneous: 
Bernhard v. Reeves, 6 W., 424, 425. 

A charge to the jury, that there was no 
evidence that would entitle defendants to 
recover any amount under the pleadings, 
is proper when the issue made by defend- 
ants was that plaintiff was to pay for cer- 
tain land in work and labor. and there was 
no proof introduced to show that the 
plaintiff refused to continue to perform 
work and labor In payment therefor: Rob- 
ertson v. Woolley, 12 W., 326. 

There is no occasion for Instructing the 
jury as to the fact in issue If there be no 
evidence respecting it: Brown v. Forrest, 
1 W. T.. 201, 204 

An instruction inapplicable to the facts 
in the case is prejudicial error, tending to 
mislead the jury: State v. Jones, 3 W.. 175; 
Frost v. Ainslie L. Co., 3 W., 241; Guley v. 
N. W. Coal & Tp. Co.. 7 W., 491, 495. 

It is error to submit to the jury an issue 
in regard to which no evidence has been 
introduced: Tacoma L. & M. Co. v. Ta- 
coma, 1 W., 12, 15: Edison v. Nov. Co., 8 W., 
370; Comegys v. Am. L. Co., 8 W., 661; Gu- 
ley v. N. W. Coal Co., 7 W., 491; and an 
instruction is also misleading which nar- 
rows the issue to a single question when 
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other issues exist under the pleadings and 
evidence: Chamberlin v. Winn, 1 W., 501; 
or in which the language used is so con- 
fused and uncertain that it is misleading: 
a ager etec.. Ry. Co. v. Farrington, 1 
W., 20 205; see Blue v. McCabe, 5 W., 125; 
Geta v. Seattle L., ete., Co., 7 W.. 424. 

An instruction, referring. to the “facts 
and circumstances disclosed on the stand 
by the witnesses,” is not misleading when 
there is also written evidence, when such 
statement was followed by and connected 
with the further charge to the jury that 
“you are the sole judges of the facts. 
These facts have been given you on the 
stand through witnesses anå exhibits that 
have been placed in evidence here to en- 
able you to find the facts”: Sanford v. 
Royal Ins. Co., 11 W., 653. 

Although an instruction to the jury may 
have been wrongfully given, it is binding 
and conclusive upon the jury: Pepperall 
v. City Park Transit Co., 15 W., 176. 

The improper use of the word “not” inan 
instruction, evidently unintentional, will 
not be regarded as rnisleading to the jury, 
when its use is connected with the state- 
ment of facts over which there is no con- 
oe Bokien v. State Ins. Co., 14 W., 
J. 

The giving of an instruction based upon 
an hypothesis which is not parallel to the 
facts in the case is reversible error, where 
it may have tended to mislead the jury, un- 
less from the undisputed testimony it is 
evident that no other verdict than the one 
returned could rightfully have been ren- 
dered: Martin v. Union Mut. Ins. Co., 13 
W., 275. 

Though separate clauses of an instruction 
may, in themselves, be misleading. vet, if 
the instruction, taken altogether, fairly in- 
forms the jury as to the law of the case, 
it will be upheld: Duggan v. Pac. Boom 
Co.. 6 W., 593: 36 Am. St. Rep., 182. 

An instruction that plaintiff must estab- 
lish all his material allegations by a Dre- 
ponderance of testimony is not misleading 
because the word ‘‘testimony”’ is used in- 
stead of ‘evidence’: Noyes v. Pugin, 2 
W., 653. 

An instruction charging that the jury 
“should be satisfied by a clear preponder- 
ance of proof.” is not misleading, when the 
court has just charged that ‘it is not re- 
quired in a civil action to establish the 
facts beyond a reasonable doubt as in a 
criminal case, but a fair preponderance of 
proof is all that is required”: Hart v. 
Niagara Fire Ins. Co., 9 W., 620; see O. R. 
& N. Co. v. Owsley, 3 W. T., 38. 

Instructions in a particular case, held, 
misleading, as making the question as to 
whom materials were sold turn upon the 
charge in plaintiff’s books, and whether it 
was so charged by mistake: Sexton v. 


School Dist., 9 W., 5; see Mitchell v. T. Ry. 
& M. Co., 9 W., 120; Warburton v. Ralph, 
9 W., 537, 554. 


Where a case is tried on the theory of a 
contract as set up in the answer, without 
objection, it is error to instruct upon the 
theory of a sale and apply the statute of 
frauds thereto, since the instructions ought 
to have been on the facts rather than the 
letter of the complaint: Fox v. Utter, 6 W., 
299, 301. 

When counsel propose a proper charge, 
if given at all by the court it ought to be 
given in the form submitted: Gottstein v. 
S. L. & C. Co., 7 W., 424, 427; but it is not 
error to refuse to give proper instructions 
in the language of requests, when the court 
in other instructions substantially cover 
them: Edison Gen. Elec. Co. v. Nav. Co., 
R W., 370; 40 Am. St. Rep., 910; State v. 
Freidrich, 4 W., 204; Spokane T. & D. Co. 
v. Hoefer, 2 W., 45; Seattle v. Buzby, 2 W. 
T., 25; Maling v. Crummey, 6 W., 222; 
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Downs v. Seattle & M. R. Co., 5 W., 778, 
783: Curry v. Catlin, 12 W., 323; Carstens v. 
Stetson & P. M. Co., 14 W., 64. 

Where the court has rightly and fully in- 
structed upon the question of reasonable 
doubt, it is no error to refuse an instruc- 
tion upon the same subject asked for by 
defendant, although the request is correct 
in law: Timmerman v. Ty., 3 W. T., 445; 
Brewster v. Baxter, 2 W. T., 135. 

Where instructions given embody all the 
law necessary for the determination of the 
material facts in the case, it is not error 
to refuse requested instructions, even if 
they correctly state the law applicable to 
the questions to be decided by the jury: 
Carstens v. Stetson & Post Mill Co., 14 W., 
644. 
If a counsel desires special instructions 
adapted to particular phases of the case 
as presented by the evidence, he should 
submit requests therefor: Wilson v. Wal- 
dron, 12 W., 149. 

Where one party asks instructions on the 
whole case, and the court charges as re- 
quested, errors of incompleteness are im- 
putable to the party requesting the instruc- 
tions, and the failure of the other party to 
ask for more specific instructions does not 
waive the error: Mitchell v. T. Ry. & M. 
Co., 9 W., 120. 

While a party may be entitled to have a 
clause of a requested instruction given in 
order to make more definite the charge 
upon a particular point, yet if he couples 
it with another clause which ought not to 
be given, the instruction may be refused 
as a whole: Duggan v. Pac. Boom Co., 6 
W., 593; 36 Am. St. Rep., 182. , 

A party cannot complain of the court’s 
addition to an instruction asked by him, as 
diverting the minds of the jury from the 
point of the instruction, where the jury 
have already been properly instructed as 
to such point: Cogswell v. West St., etc., 
Ry. Co., 5 W., 46. 

If an instruction is too general it is coun- 
sel’s duty to ask the court that it be made 
more specific, instead of merely objecting 
to it: Enoch v. Spokane Falls Ry. Co., 6 


W., 393, 399; Duggan v. Pac. Boom Co., 6 


W., 596; Brown v. Porter, 7 W., 327; Reidt 
v. Spokane Falls N. & Ry. Co., 6 W., 623; 
Cogswell v. West St. Elec. Ry. Co. 5 W., 46; 
Gottstein v. Seattle L. & C. Co., 7 W., 424. 

Appellant cannot avail himself of incom- 
plete and ambiguous instructions given by 
the court, unless he has first requested the 
court to make its instructions more full 
and complete, and it has refused so to do: 
Box v. Kelso, 5 W., 360; McQuillan v. Se- 
attle, 13 W., 600. 

Where an affirmative defense is pleaded, 
it is error to instruct the jury that “if you 
believe from the evidence that all the ma- 
terial allegations of plaintiff's complaint 
have been proven by a preponderance of 
the evidence, then you will find for plaint- 
iff”: Dignan v. Spurr, 3 W., 309. 

A party, having requested the court to 
charge that the jury must find certain 
facts in issue by a preponderance of evi- 
dence cannot complain that the court did 
not require the evidence on those points 
to be more clear and positive: Gottstein 
v. S.L. & C. Co, 7 W., 424. 

AS an example of a charge upon the pre- 
ponderance of evidence, see N. P. Ry. Co. 
v. Holmes, 3 W. T., 543. 

It is not erroneous to instruct that, “if 
you should be satistied that any witness 
has knowingly testified falsely in any ma- 
terial matter in this catse, you have a 
right to reject the whole of the testimony 
of such witness, unless on any point such 
testimony was corroboraced oy other un- 
impeached testimony,” though it may not 
be aptly expressed on the subject of cor- 
roberation: Lyts v. Keevey, 5 W., 606. 
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Where counsel in argument to a jury 
exhibits paid checks of his client. which 
had not been introduced in evidence, and 
refers thereto for the purpose of refresh- 
ing his recollection as to dates and 
amounts, it is error for the court to refuse 
a request for an instruction to the jury to 
disregard counsel’s argument in regard to 
them: Cohen v. Drake, 13 W., 102. 

An instruction in a case where treble 
damages could be awarded under § 5656 
infra, that the jury could themselves assess 
the treble damages is erroneous, as it is 
for the court to treble the damages after 
the actual damages are found: McLeod v. 
Ellis, 2 W., 117. 

Error in admitting incompetent evidence 
on the measure of damages is not cured by 
a proper instruction on the question: 
Kohne v. White, 12 W., 199. 

It is error for the court to refuse to in- 
stuct that the fraud charged may be in- 
ferred by strong presumptive circum- 
stunces, although the only evidence tending 
to sustain the issue was‘ circumstantial: 
McWilliams v. Cascade F. & M. Ins. Co., 
T W., 48. 

Where the complaint is put in evidence 
as an exhibit it is error for the court to 
refuse to charge as to its legal effect as 
Seeger: Tingley v. Fairhaven L. Co., 9 

If the verdict is unmistakably in accord- 
ance with the evidence and consonant 
with justice it will not be disturbed on ac- 
count of erroneous instructions: Carroll v. 
Centralia Water Co., 5 W., 613: Davis v. 
aa. 14 W., 206; Secor v. O. I. Co., 15 W., 


It is error to instruct the jury to find a 
verdict unless the facts are established by 
undisputed proofs: Mesterman v. Home 
Mutual Ins. Co., 5 W., 524, 526. 

The trial court is authorized, after the 
return of the jury with its verdict, and be- 
fore its reception, to correct any erroneous 
instuction given, and send the jury back 
to deliberate under the instructions as al- 
tered: Jack v. Ty., 2 W. T., 101; see Bena- 
vides v. State, 37 Am. St. Rep., 799. 

Where no attack nas been made upon an 
answer to a complaint in the lower court, 
the defendant is entitled to have the jury 
charged upon any phase of the case as 
made by the evidence, which is responsive 
to the issues. Secor v. O. 8. Co., 15 W., 35. 

The fact that one Instruction given by 
the court had been inadvertently withheld 
by the clerk, upon a request from the jury 
during their deliberations to have the in- 
structions sent them, cannot be urged as 
error, in the absence of any showing that 
the appellant was prejudiced by such omis- 
ee No. River Boom Co. v. Smith, 15 W., 
138. 

For examples in actions for damages for 

ersonal injuries, see: Spurrier v. Front 

t., ete, Ry. Co., 3 W., 659; Hawkins v. 
Front Si., ete.. Ry. Co., 3 W.. 592: Redford 
v. Spokane St. Ry. Co., 9 W., 55; Bell v. 
Wash. Cedar, ete., Co., R W.. 27: Carroll v. 
Centralia Water Co.. 5 W., 613; Woo Dan v. 
Seattle, ete., Ry., ete., Co., 5 W., 466; Led- 
yard v. West St.. ete., Elec. Ry. 5 : 

15 W.. 


522; Richardson v. Carbon Hill Coal Co., 10 
W. 648; Cameron v. Union Trunk Line, 10 
W. W7: Mitchell v. Tacoma Ry. & Motor 
Co., 13 W., 560. 

An instruction in an action for malicious 
prosecution. that if the jury find that de- 
fendants willfully testified falsely against 
plaintiff, they may find that there was no 
probable cause to warrant or excuse prose- 
cution, and that the same was malicious, is 
not erroneous: Jones v. Jenkins, 3 W., 17. 

And an instruction in such case that the 
jury may allow plaintiff such sum as will 
compensate him for injured credit, peace of 
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mind and mental suffering, is not mislead- 
ing as to use of word “credit’’: Id. 

In an action in which special damages 
are alleged in a certain sum, and the only 
specific proof on the subject puts the dam- 
ages at a less sum, it is error to refuse de- 
fendant’s request to charge the jury that 
no greater sum than the amount given in 

roof could be assessed as damages: Reick- 
hoff v. Irrigation Co., 10 W., 139. 

A charge to the jury that the burden was 
on plaintiff to show what amount of dam- 
age he had suffered by reason of the failure 
of the contractor to complete the building 
in the time fixed by the contract and that 
they should allow him such amount as they 
found was established by the evidence, is 
not erroneous, when plaintiff has not spe- 
cifically requested the court’s construction 
as to whether the amount of damages for 
each day’s delay was liquidated and fixed 
by the parties in their contract: De Mattos 
v. Jordan, 15 W., 378. 

An instruction as to application of pay- 
ments, to the effect that where the debtor, 
at the time, neglected to specify the partic- 
ular debt he desires to have it applied, 
the creditor, it was held, had the right to 
. apply it as he preferred: Frazier v. Miller, 
7 W., 521. 

An instruction in a suit for personal ser- 
vices on an order, to the effect that defend- 
ants would be Hable for the amount named 
therein, held erroneous as ignoring the ne- 
cessity of presentation and notice of non- 
payment: Agee V. Smith, 7 W., 471. 

The refusal of a request to instruct that 
a corporation must have authority from its 
board of directors in order to transfer a 
note is not error when unaccompanied by 
other instructions sufficient to inform the 
jury that such authority_may be conferred 
in many ways: Blue v. McCabe, 5 W., 125. 

In an action which seeks to charge de- 
fendant as a silent partner, not as a part- 
ner by holding out, the introduction of 
proof tending to show that he has made 
admissions of the partnership, but not to 
plaintiff or any one representing it, will 
not warrant the court in charging the jury 
that “if you find from the evidence that the 
defendant, J. A. McGoldrick, has admitted 
there was a partnership between him and 
decedent T. J. Mahoney, and was interested 
with him in the undertaking business dur- 
ing the times set forth in the complaint, 
that is. in both the good will of such busi- 
ness and stock of goods used in such busi- 
ness, then your verdict should be for the 
plaintiff’: Willamette Casket Co. v. Mc- 
Goldrick, 10 W., 229. 

If the evidence concerning the rescission 
of a contract is conflicting, it is error to 
refuse to instruct the jury, tĦat if they 
believe from the evidence that such an 
agreement for the rescission of the contract 
set out in the complaint was made as is 
alleged in defendant’s answer, then the 
parties would be bound by such an agree- 
ment, and the jury must find for the plain- 
tiff: Dignan v. Spurr, 3 W., 309. 

In an action for damages resulting from 
street grading, instruction held to state the 
proper rule of damages: Koch v. Invest- 
ment Co., 9 W., 405. 

In an action against a bank to recover for 
payment of a check alleged to be forged, it 
is not error to charge that a bank need not 
regard handwriting in the body of the check 
it pays, but must look to the signature 
A Crane v. Dexter Horton & Co., 5 W., 

iJ. 

Where there is evidence that a bill of sale 
under which defendant in replevin claimed 
title had been given in compromise of a dis- 
puted claim, it is error to instruct that such 
bill of sale conveys no right to the property 
in question: Chamberlain v. Winn, 1 W., 


501. 

EXCEPTIONS TO INSTRUCTIONS, 
eee notes under chapter on Excep- 
ons. 
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Although an instruction may be errone- 
ous, the error is unavailing unless excepted 
to at the trial: Johnson v. Tacoma C. L. 
Co., 3 W., 722; Smith v. U. S., 1 W. T., 262. 

The exceptions taken to a charge must be 
specific and not general to be availing: 
Meeker v. Gardella, 1 W., 139, 148; Cunning- 
ham v. Seattle Elec. Ry. Co., 3 W., 471; 
Freidrich v. Ty., 2 W., 358, 368; Maling v. 
Crummey, 5 W., 222. 

The refusal of the court to allow counsel 
e AD ed m me presence of the jury 
o instructions given is not error: . 
Coella, 8 W., 512. PESEN 

Under the act of 1893, p. 112, § 4 (8 5053 
infra), exception can be taken to an in- 
struction by merely specifying the instruc- 
tion excepted to, without stating the 
grounds: Sexton v. School Dist., 9 W., 5. 

Where the bill of exceptions does not con- 
tain all of the instructions given, the par- 
ticular instruction objected to, although er- 
roneous, will be presumed to be cured by 
other parts of the charge: O. R. & N. Co. 
v. Galliher, 2 W. T., 70. 

An exception to an instruction giving 
simply its number, but not specifying any 
ground is insufficient to raise a question 
which has been ignored in such instruction: 
Patchen v. P. & L. M. Co.. 6 W., 486, 490. 

If the instructions given are not num- 
bered, nor so designated that they can be 
distinguished, a general exception to the 
giving of the charge will be insufficient: 
Cunningham v. Seattle Elec. Ry. Co., supra. 

A particular form of exception to refusal 
to instruct as requested senctioned in Bell 
v. Wash. Cedar Shingle Co., 8 W., 27. 

Where instructions consisted of a serjes 
of separate propositions, and the exception 
to the charge was “to the giving of which 
and to the giving of each part thereof.” is 
rmen PE court cannot say that no 
part o e charge was sound: 

Gardella, 1 W., 139. T 

The action of the district court in grant- 
ing or refusing instructions cannot be re- 
viewed, unless there is a bill of exceptions 
showing the evidence to which the instruc- 
tions pertain: Thompson v. Ty., 1 W. T., 

If the record on appeal sets out a proper 
exception to instructions, and there is noth- 
ing to indicate that it was not taken at 
the time the instructions were given. it will 
be treated as a definite exception: Miller v. 
Vermurie, 7 W., 386. 

Where instructions have not been made a 
part of the record on appeal by a statement 
of fact or other appropriate action of the 
court, and had not been sent to the appel- 
late court as a part of the record, they will 
be stricken therefrom: Medcalf v. Bush, 4 
k 386; Cunningham v. S. E. Ry. Co., 3 W., 

íl. 

The appellate court will not examine into 
the opinion of the court below, to see 
whether instructions upon abstract propo- 
sitions of law were correct. The bill of ex- 
ceptions must show whether the instruc- 
tions given or refused were pertinent to the 
case: Yelm Jim v. Ty.. 1 W ., & 

If any particular portion of a charge has 
been specifically and properly excepted to, 
and the exceptions allowed, the judge who 
tried the cause cannot afterwards, by inter- 
lineations. modify or change the instruc- 
tions given as to the matter in dispute: 
In re Rosner, 5 W., 488. 

The instructions of the lower court trans- 
mitted to the appellate court as a separate 
paper, without the clerk’s certificate, will 
be stricken from the files: Puget Sound 
Iron Co. v. Worthington, 2 W. T., 472. 

Where, under all the evidence, it appears 
that the defendant was entitled to have the 
jury instructed to find a verdict in his fa- 
vor, the supreme court will, on reversal of 
the judgement, direct a dismissal of the ac- 
tion: Bernhard v. Reeves. 6 W., 424. 

Where plaintiff's testimony is sufficient to 
establish all the allegations of the com- 
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plaint in issue, and defendant introduces no 
proof, but rests on a motion for non-suit, 
the court is warrarted in instructing a ver- 
dict for plaintiff: Clancey v. Reis, 5 W., 
371; Clancey v. Williams, 5 W., 492; writs of 
error dismissed in the above cases in 154 
U. S., 514, 524. See Columbia, etc., Ry. Co. 
v. Braillard, 5 W., 492. 

Where the failure of the court to charge 
the jury in writing as requested, is not ex- 
cepted to, the error is immaterial: War- 
burton v. Ralph, 9 W., 5387, 544 

If a request to charge is first made in 
writing after the evidence is closed, such 
request is seasonable, notwithstanding a 
rule of court provides that notice of the in- 
tention to so request shall be given at or 
before the commencement of the trial. 
Where there is a conflict hetween the law 
one a rule of court. the former must pre- 
va 

EVIDENCE—PRACTICE IN RELATION 
TO.—The order of time in which testimony 
is presented to the jury is not material: 
McKenzie v. O. I. Co., 5 W., 409, 411. 

And it is within the discretion of the trial 
court to reopen the case for the introduc- 
LS ae additional testimony: Thorne v. Joy, 
5 

Testimony offered to show diligence in 
producing a written instrument, as founda- 
tion for the introduction of secondary evi- 
dence of its contents. is directed to the 
court and not to the jury: Tibbals v. Iff- 
land, 10 W., 451. 

The question of contributory negligence is 
for the jury, and it is only in rare cases 
that the court is justified in withdrawing 
at from them: McQuillan v. Seattle, 10 W., 


When the facts in regard to the statement 
of an account are agreed upon, the ques- 
tion of what is a reasonable time within 
which the account will re presumed to be- 
come stated, is one of law: and, when the 
facts are not agreed upon, it is a mixed 
question of law and fact: Ault v. I. S. & 
L. Assn., 15 W., 

The SR Rael of a written contract 
being a question of law, it is not error to 
refuse to allow the jury to construe It: 
Livesley v. O’Brien, 3 W., 

Although testimony on trial may be of 
slight significance. vet when pertinent to 
the issues it is not error to allow the jury 
to pass on its weight: Brown v. Porter, 7 
W.. 327. 

Even hearsay evidence. when admitted 
without objection, and allowed to remain in 
the case for want of a motion to strike, is 
some proof of ae facts stated: Easter v. 
Hall, 12 W., 

Irrelevant eee admitted over oh- 
jection will not justify a reversal when not 
prejudicial: Crane v. Dexter Horton & Co., 
5 W.. 479: Woo Dan v. Seattle Elec. Rv., 
ete., Co.. 5 W.. 466; Earles v. Bigelow, 7 W., 
581; Price v. Scott, 13 W.. 574. 

Any question as to materiality or compe- 
tency of testimony offered should be raised 
by objection; but in an equitable action it 
is not necessary for either party to take an 
exception to a ruling thereon: Scully v. 
Book, 3 W., 182 

Error in permitting leading questions is 
harmless when upon an s i matter: 
Pilling v. Morse. 5 W., 79 

And the admission ot incompetent evi- 
dence in rebuttal of immaterial evidence is 
eee error: Klepsch v. Donald, 8 W., 
1 é 


The admission or exclusion of rebuttal 
evidence being within the court’s discretion, 
the introduction in rebuttal of merely cum- 
ulative evidence is not 2n abuse of such 
discretion: Cogswell v. West St., ete., Elec. 
Ry. Co., 5 W., 46. 

An objection to the admissibility of evi- 
dence is insufficient unless the grounds 
aereo are stated: Earles v. Bigelow, 7 
W. 

When part of a witness’s answer to a 
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question is competent, and part incompe- 
tent, a general objection to it as a whole 
should be overruled: Spurlock v. Pt. T. So. 
Ry. Co., 13 W., 29. 

Although the ground upon which the trial 
court has excluded testimony may have 
been improper, yet if any good reason ex- 
ists for its exclusion, the court’s action will 
be sustained: Lyts v. Keevey, 5 W., 6 

PRACTICE iN RELATION TO.—An ob- 
jection that certain testimony is inadmissi- 
ble under the pleadings is properly over- 
ruled, where the same testimony has been 
voluntarily drawn out by the party object- 
ing, although in part from adverse wit- 
nesses, whose testimony it failed to contra- 
oe Tacoma L. & W. Co. V. Huson, 13 W., 


Argument of counsel based upon incom- 
petent testimony not objected to when of- 
fered, cannot be reached on appeal: Sears 
v. Seattle, etc., St. Ry., 6 W., 

Error in refusal to ‘admit. testimony is 
cured by its admission later on: McKenzie 
v. O. I. Co. 5 W., 

Or by an instruction withdrawing it from 
the consideration of the jury: Lyts v. Kee- 
vey, 5 W., 

A aioe ne strike out all the testimony 
relating to a particular subject is properly 
denied when some of it is clearly compe- 
tent: Yake v. Pugh, 13 W., 

If a witness has testified positively to a 
fact it is not competent for the party intro- 
ducing him to elicit from him a statement 
as to the reasons which led him to come to 
the conclusions to which he has testified: 
Springer v. Tacoma Traction Co., 15 W., 660. 

Where counsel examine a witness as to 
facts not admissible in evidence the other 
party is entitled to re-examine as to the 
a elicited: Dutcher v. Howard, 15 

6 


The taking of the testimony of a plaintiff, 
who is unable to attend court at the time 
of trial, at his residence, in the presence of 
judge, jury and counsel for the respective 
parties, while irregular, is not prejudicial 
error: Sutton v. Snohomish, 11 W., 

Error in admitting a written instrument 
in evidence for the reason that there was 
no proof of its execution cannot be urged 
on appeal, when merely general objections 
were interposed in the court below that it 
was incompetent and that no proper foun- 
dation had heen laid for its introduction: 
McElroy v. Williams, 14 W., 627. 

A question asking a party as to what ar- 
rangement he had in relation to getting his 
pay for certain property is properly ex- 
cluded where a written contract has al- 
ready been put in evidence covering the 
subject: Glick v. Weatherwax, 14 W.. 560. 

The exclusion of evidence tending to es- 
tablish a fact essential to the plaintiffs’ re- 
covery is not prejudicial error, where the 
fact is not disputed: Id. 

WITNESSES.—It is error for a judge pre- 
siding at the trial of a cause to testify 
therein, over the objection of a party: 
Maitland v. Zanga. 14 W., 92 

If the competency of a witness to testify 
as an expert is not raised In the lower 
court, it cannot be eed on appeal: Rob- 
inson v. Marino, 3 W., 

In an attempt to eran the testimony 
of a witness by showing that he had made 
statements out of court similar to his affi- 
davit filed in the case, the proper method is 
for the sustaining witness to testify what 
the statements were without reference to 
the affidavit: State v. Murphy. 9 W., 204. 

REFRESHING MEMORY.—It is inad- 
missible to testify from a memorandum 
prepared seven months subsequent to de- 
posit of trunk in warehouse, in an action 
for recovery of soe. i contents: Berg- 
man v. Shoudy, 9 W., 

Reference to EN A if entries were 
not made at the time as result of matters 
wholly within witness’s own knowledge, 
but derived from reports of servants, is in- 
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admissible: Tingley v. Fairhaven Land Co., 
9 W., 34. 


A witness will not be permitted to read 
from a memorandum prepared by his clerks 
as to items of payments made him, when 
he does not know how the clerk made up 
the memorandum: Bratton v. Langert, 1 


eels 

Nor refresh his memory from a written 
list copied by him from an extract of a 
record made by an under clerk: American 
Bldg., etc., Assn. v. Hart, 2 W., 594. 


EXPERT TESTIMONY AND OPIN- 
IONS.—Upon the question of the genuine- 
ness of a signature, it is competent for ex- 
perts to make comparisons with admittedly 
genuine signatures of the same person to 
papers which are not otherwise properly in 
evidoneg in the case: More v. Palmer, 14 


A witness is competent to testify to his. 


opinion as to the genuineness of handwrit- 
ing, after showing knowledge of the hand- 
writing. founded on adequate means of 
knowledge, there being no precise standard 
fixing the degree of oN edge necessary: 
Poncin v. Furth, 15 W., 

If the disputed ATAM e ‘of a check is in 
court together with five hundred genuine 
ones, it is not error to reject photographs 
of the disputed and certain genuine signa- 
tures taken side by side: Crane v. Dexter 
Horton & Co., 5 W., 479. 

The opinion of a witness that plaintiff 
was badly hurt by falling into an excava- 
tion negligently left unguarded by defend- 
ant S admissible: Sutton v. Snohomish, 11 

7., 24. 

In actions for damages for personal in- 
juries the testimony of a physician as to 
the probable results of such injuries, when 
founded upon the present condition of the 
plaintiff, is admissible: Ah How v. Furth, 
13 W., 550. 

In an action for damages for injuries in- 
flicted by a vicious dog, it is competent to 
ask witness to tell, from his knowledge as 
a surgeon and general practitioner, what 
was the probable cause of the wounds in- 
flicted on plaintiff: Robinson v. Marino, 
3 W., 434. 

The general rule that witnesses may not 
give opinions as to matters of fact does not 
preclude evidence of common observers, 
who may state the result of their observa- 
tions of matters which cannot be produced 
to a jury exactly as they were observed by 
the witnesses: Sears v. Seattle, etec., St. 
Ry. Co., 6 W., 227. 

IMPEACHING WITNESS. —A_ witness 
cannot be impeached as to his truth and 
veracity by the testimony of other wit- 
nesses that, from their Knowledge of his 
reputation, they would not believe him un- 
der oath: State v. Miles, 15 W., 534. 

A witness who has testified at a former 
trial on the same subject matter, may be 
impeached by the stenographer reading 
from his notes taken at former trial, after 
laying the foundation therefor: Klepsch v. 
Donald, 8 W., 162. 

But a transcript of the stenographer’s 
notes showing the testimony of a witness 
on a former trial, is not competent evi- 
dence for impeaching the witness’s testi- 
mony in a subsequent trial of the same 
cause: Redford v. Spokane St. Ry. Co., 15 
W.. 419. 

If error is committed in permitting a 
question with a view of impeaching a wit- 
ness, it is harmless where witness denies 
the imputed declaration and the testimony 
of the impeaching witness is ese aed 
Ae ee Sears v. Seattle, etc t. Ry 

O., 


CROSS-EXAMINATION.—The character 
and extent of cross-exaąamination rests 
largely in the discretion of the court, and 
unless abused to the injury of the party 
complaining, the judgment will not be re- 
Ta Carroll v. Centralia Water Co., 5 

e Ol 
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The refusal to permit further cross-ex- 
amination, after a subject has once been 
gone into on cross-examination and 
dropped, is not prejudicial error: Koch v. 
Investment Co., 9 W., 4 

A question propounded to a witness on 
cross-examination is properly excluded 
where the witness has already been fully 
examined concerning the matter to which 
the question relates: Gilliam v. Davis, 14 


A witness called to identify the signature 
to a receipt claimed to have been given 
him, as defendant’s agent, in full of ac- 
count, may be cross-examined as to moneys 
he has received and paid out for and on 
account of plaintiff: atchen v. Parke & 
Lacy Co., 6 W., 486. 

JUDICIAT, NOTICE.—The court will take 
judicial notice of the officers of counties in 
which it sits: State v. Humason, 5 W., 499; 
of its own records: Wilkes v. Davis, 8 W., 
112; that a railway NRY is a common 
carrier: Boyle v. G. N. Co., 13 W., 383. 

Of the distance between Seattle and Puy- 
allup and of their relation to each other 
will be taken by the court for the purpose 
of determining from the market price of 
cattle in one place what it must be in the 
other: Blumenthal v. Pac. Meat Co., 12 W., 


1. 

Judicial notice will be taken of the gen- 
eral laws of the United States authorizing 
national banks, hence the incorporation of 
such bank may prima facie be established 


by parol: Yakima Natl. Bank v. Knipe, 6 
Ww See National Bank v. Galland, 14 
7 2 


CUSTOM.—In an action for services upon 
a quantum meruit, testimony showing cus- 
tomary price for ‘similar services is com- 
petent, where there is a conflict of evidence 
as to whether there wan Ta rate agreed on: 
Noyes v. Pugin, 2 W., 

In n action against j road company 
for damages for keeping horses for a num- 
ber of days upon a plank floor after arrival 
at destination, evidence of a custom to keep 
horses upon a plank floor in that locality, 
is admissible: Moses v. Pt. Townsend, etc., 
Ry. Co., 5 W., 595. 

In an action against a railway company 
for death of child by reason of an unlocked 
turn-table, evidence of custom of railways 
to keep turn-tables unfastened at all times, 
held inadmissible: Ilwaco, etc., Nav. Co. v. 
Hedrick, 1 W., 446. 

Evidence of custom held admissible to ex- 
plain ambiguities of contract in Adamant, 
etec., Co. v. Bank of Commerce, 5 W., 232. 
But inadmissible in Vollrath v. Crowe, 9 
W., 374, and Berdwell v. Ziegler, 3 W., 34. 

PAROL TO CONTRADICT. VARY, EX- 
PLAIN, ETC., WRITTEN CONTRACTS.— 
If a written contract is full and clear in its 
terms, without any appearance of ambigu- 
ity, it will be presumed that all negotia- 
tions leading up to it are merged therein, 
ard parol evidence is inadmissible to vary, 
alter or add to its terms: Gurvey v. Mor- 
rison, 12 W., 456. See Gordon v. Parke & 
Lacy M. Co., 10 W., 

Parol evidence as to representations made 
before execution cannot be introduced to 
contradict or enlarge the scope of the con- 
tract, unless it is alleged that the same was 
signed by mistake or fraud, or without full 
knowledge of the conditions thereof: Staver 
& Walker v. Rogers, 3 W., 603. 

If it is sought to vary the terms of a 
written agreement on the ground that 
through mutual mistake it fails to express 
the agreement actually made, a mere pre- 
ponderance of proof will not be sufficient, 
but the evidence establishing the mutuality 
of the mistake must be clear, unequivocal 
and convincing: Barnes v. Packwood, 10 
W., 50; following Voorhies v. Hennessy, 7 
W., 243. 

As to admission of oral evidence to ex- 
plain terms of written contract and situa- 
tion of the parties, see Langert v. Ross, 1 
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In an action upon a judgment of a sister 
state, want of jurisdiction may be shown 
by defendant, even to extent of contradict- 
ing express recitals in the record of such 
sister state: Aultman v. Mills, 9 W., 68; 
Ritchie v. Carpenter, 2 W., 512. 

If the assignment of a debt is shown to 
be in writing, it is error to permit parol 
proof of the transaction until absence of 
writing is accounted for: Vorhies v. Hen- 
nessy, 7 W., 243. 

ADMISSIBILITY UNDER PARTICU- 
LAR ISSUES.—Under the general plea of 
payment, evidence is admissible showing 
delivery of personal property to the credi- 
tor, if it is shown to have been accepted 
and applied in payment of the demand: 
Edmunds v. Black, 13 W., 490. 

In an action upon a judgment, defend- 
ant’s plea of payment is established by evi- 
dence that plaintiff had received from de- 
fendant’s father the pleitniff’s own bond 
for a sum which he stated in a letter to 
defendant was bigger than the judgment 
and he thought they were square: Ed- 
munds v. Black, 15 - id 

Proof of special damages is inadmissible 
when no allegation as to such damages is 
made in the pleadings: Kaufman v. Taco- 
ma, Olympia, etc., Ry. Co., 11 W., 632. 

Evidence of a failure of consideration is 
inadmissible in the absence of a plea set- 
ting up such defense: Murray v. OKanogan 
L. S., ete., Co., 12 W., 260. 

Evidence to establish the illegality of a 
contract upon which an action is founded, 
cannot be introduced by a defendant who 
has not put the matter in issue by pleading 
it: Maitland v. Zanga, 14 W., 92. 

A written contract is always admissible 
in evidence under a general allegation that 
a contract had been entered into, without 
indicating whether it was In writing or not: 
Stephens v. Spokane, 11 W., 41; Arnott v. 
Spokane, 6 W., 412, distinguished. 

A general allegation of ownership of a 
mining claim is sustained by proof of right 
to occupy under the mining laws of the 
United States: Donahue v. Johnson, 9 W., 
188. 

In an action to recover for the value of 
services rendered, defendants cannot, under 
mere denial of their value, prove that the 
services were not rendered, but are con- 
tined to proof of the value of the services: 
Baddress v. Schaffer, 12 W., 310. 

Although a waiver of the conditions of a 
contract may not have been pleaded, still a 
court of equity is entitled to consider 
proofs of such waiver which have been 
admitted in evidence without objection: 
Washington Bridge Co. v. Improvement 
Ca., 12 W., 272. 

When fraud is alleged it must have more 
conclusive proof to warrant the entry of a 
judgment than mere inferences springing 
from one or two suspicious circumstances: 
Kleeb v. Frazer, 15 W., 517. 

In a suit upon a promissory note by the 
indorsee, in which the maker sets up the 
defense that the same had been paid in 
garnishment proceedings as a debt due the 
original payee, the action of the court in 
discharging the jury and finding for de- 
fendant is unwarranted, when there Is con- 
flicting evidence as to whether of not the 
{ndorsee had appeared in the garnishment 
pace a Wolverton v. Glasscock, 15 

. ia 

In an action upon an open account, in 
which defendant denied that he ever or- 
dered or received the goods, evidence as to 
whether he had ever notified plaintiff of 
his selling out is immaterial: Wilson v. 
Waldron, 12 W., 149. 

In an action for damages resulting from 
bite of a dog, where one of the principal 
issues is, whether or not the dog is vicious, 
it is competent to show that on prior occa- 
sions he had bitten or attempted to bite 
other persons: Robinson v. Marino, 3 W., 
434. 
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EVIDENCE OF AGENCY.—The author- 
ity of an agent cannot be established by 
his own declarations: Western Security 
Co. v. Douglass, 14 W., 215; Weideman v. 
Tacoma Ry. & Motor Co., 7 W., 517. 

In an action to recover a team of horses 
sold by plaintiff’s agent without authority, 
as alleged, the declaration of plaintiff that 
“A. (his agent) wants to sell that team,” 
although not made to purchaser, 1s admis- 
sible as tending to show scope of agent's 
authority: McDonald v. Freed, 3 W., 468. 

In an action to recover the price of goods 
sold, the udmission of an order therefor, 
signed in defendant’s name by another, 
directing the shipment of the goods, no 
agency having been shown, is not reversi- 
ble error, where it subsequently appears 
that the person who brought the order to 
plaintiff had previously obtained goods for 
defendant, and had been in plaintift’s store 
with him, and the latter does not deny the 
receipt of the goods sued for, nor of those 
previously obtained: Benson v. Hart, 10 
W., 301. 

OF BOOK ENTRIES.—In an action for 
goods sold to defendant, but delivered, un- 
der the alleged contract, to a third party, 
it is error to permit plaintiff to introduce, 
as proof of the contract, a ledger kept by 
him in which he had first charged the 
goods to the third party, and had subse- 
quently written defendant’s name above 
that of the third party: Bartlett v. Mor- 
gan, 4 W., 723. 

An account book of the services ren- 
dered, with credits, kept by plaintiff, is 
admissible in an action for services as a 
domestic in the family of a decedent: Ah 
How v. Furth, 13 W., 650. 


PRESUMPTIONS.—The rule that a valu- 
able consideration for a note is presumed 
from the proof of due execution and the 
production of the note by a plaintiff, applies 
alike in actions against the maker while 
alive, and’in actions against his adminis- 
trators upon the rejected claim founded 
upon such note: Pocin v. Furth, 15 W., 201. 

The presumption is that a note is in the 
same condition when offered in evidence as 
when signed, and it is admissible although 
it show on its face that it had been changed 
after originally written: Yakima Natl. 
Bank v. Knipe, 6 W., 348. 

The presumption that an account had 
been consented to so as to become a stated 
account is not warranted by proof showing 
that an attorney had presented his bill for 
services to a client in another city, and 
that, some twenty days after the receipt of 
the letter, the latter had written asking 
for information in order to determine as to 
the justness of the account, which the at- 
torney failed to give; and the fact that 
the client had not denied the bill rendered 
would not show an agreement thereto, so 
long as the demand for information had 
not been complied with: Ault v. I. S. & L. 
Assn., 15 W., 627. 

The presumption that a letter duly mailed 
has reached its destination will have but 
little weight against positive testimony to 
the effect that it was never received: Id. 

OF PARTNERSHIP.—In an action seek- 
ing to charge defendant as a silent partner, 
the books of account Kept by the one en- 
gaged in carrying on the business in his 
own name, ure not admissible in evidence 
for the purpose of proving that they con- 
tain nothing tending to show that defend- 
ant Was in any way recognized as a part- 
ner: Willamette Casket Co. v. McGoldrick, 
10 W., 229. 


The admission in evidence of a page ina 
city directory for the purpose of showing 
that a defendant was a member of a cer- 
tain firm, there being no proof that he had 
authorized the Insertion of his name there- 
in. or even that he knew the directory con- 
tained such a statement, fs erroneous: First 
Natl. Bank v. Loggie, 14 W., 699. 
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JUDGMENTS, WRITTEN INSTRU- 
MENTS, ETC.—A judgment may be intro- 
duced in evidence in a subsequent suit in- 
volving the same subject matter, when it 
is between the same parties, but the fact 
that a person was joined as a defendant in 
one action and not in the other will not 
affect the admissibility of the record, when 
it appears that he was not a real party in 
interest: Leggett v. Ross, 14 W., 41. 

In an action by husband and wife to re- 
cover possession of certain community land, 
it is admissible to introduce in evidence a 
judgement involving the same subject-mat- 
ter, although rendered in an action brought 
by the husband alone, the presumption be- 
ing that the action was brought with the 
knowledge and consent of the wife, in the 
absence of any showing to the contrary: 


d. 

Where the object of an action is to affect 
a written instrument, only clear and satis- 
factory proof will justify a decree in favor 
of the plaintiffs: Thorne v. Joy, 15 W., 83. 

In an action upon a fire insurance policy, 
plaintif cannot introduce in evidence let- 
ters from the company’s local agents to its 
general agents tending to show that the 
company had not come to a final deter- 
mination in regard to the payment of plain- 
tifft’s claim of loss, for the purpose of ex- 
cusing plaintiff from bringing his action 
within the time limited by the policy: Hill 
v. Phoenix Ins. Co., 14 W., 164. 

In an action by the alleged assignee of a 
note and mortgage to foreclose same, state- 
ments of the mortgagee that the mortgagor 
is indebted to him on a note and mortguge, 
made in the absence cf such assignee, are 
not admissible in evidence: Allen v. Swerd- 
figer, 14 W., 461. 

In an action seeking to subject land, 
which had been conveyed away by an in- 
solvent debtor, to a judgment obtained 
against him, evidence is admissible for the 
purpose of showing that the value of the 
land was greatly in excess of the consider- 
ation for the transfer, when it is charged 
in the complaint, by proper averment, that 
the transfer was made in fraud of credi- 
tors: Murray v. Shoudy, 13 W., 33. 

The declarations of one holding the legal 
title to real estate, that another has no in- 
terest therein, are not admissible: Reese v. 
Murnan, 5 W., 373. 

In an action to recover a sum of money, 
which plaintiff had been induced to pay for 
the purchase of a mine in reliance upon 
false representations of the defendants, 
evidence is admissible showing that the de- 
fendants had made representations to other 
parties than plaintiff, and to the people in 
the vicinity generally. regarding the exist- 
ence and character of the mine and the 
value of its ores, such representations he- 
ing part of one continuous scheme or trans- 
action for the purpose of selling the mine 
to any one that could be induced to buy: 
Oudin v. Crossman, 15 W., 519. 

The receipt and application of a bond by 
a creditor in payment of his demand is not 
sufficiently established by testimony of the 
debtor that the creditor had written to him 
acknowledging the receipt of the bond and 
stating that “he guessed they were about 
square’: Edmunds v. Black, 13 W., 490. 

The intention to make machinery a per- 
manent part of the building to which it is 
attached cannot be proved by testimony as 
to the actual state of mind of the person 
attaching it to the real estate at the time 
of its annexation, but must be gathered 
from circumstances surrounding the trans- 
action, and from what was said and done 
at the time: Washington Natl. Bank v. 
Smith, 15 W., 160. 
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In an action upon a promise to pay cost 
of certain improvements evidence is not ad- 
missible to show that the value of the land 
was not enhanced thereby: Charvat v. 
Meyers, 5 W., 799. 

Proof of the condition and value of prop- 
erty before and after the date of a bill of 
sale inadmissible unless it is shown that 
the condition, value and quantity thereof 
remained the same: Sayward v. Nunan, 6 
W. 37, 9 

In an action to recover for labor per» 
formed in driving piles for defendant, tes- 
timony showing what prices had been 
charged by plaintiff for driving piles for 
other persons in the vicinity is immaterial: 
Maney v. Hart, 11 W., 67 

In an action against a lumber company 
for damages for not furnishing a purchaser 
the grade of lumber he had contracted for, 
it is not error to permit defendant to intro- 
duce in evidence the stencil plates used in 
marking the lumber when the plaintiff had 
already introduced testimony as to the 
marking of the lumber: Sarstens v. Stet- 
son & Post Mill Co., 14 W., 643. 

Evidence as to the amount of noise made 
by a cable is admissible in an action for 
damages for injuries received by reason of 
the negligence of defendant in running its 
cable cars: Ah How v. Furth, 13 W., 559. 

GENERALLY.—As to conduct of counsel 
in argument, see elaborate note to McDon- 
ald v. People, 9 Am. St. Rep., 559; Bullard 


v. B. & M. Ry. Co., 10 Am. St. Rep., note, 
376; Cheatham v. State, 19 Am. St. Rep., 
note, 318; Kern v. Bridwell, 12 Am. St 


Rep., 409, 412, note; Sullivan v. Royer, 1 Am. 
St. Rep., 51, 54, note; Stewart v. Huntington 
Bank, 14 Am. Dec., 628; Doster v. Brown, 
71 Am. Dec., 153; Scripps v. Rielly, 24 Am. 
Rep., 515; Coble v. Coble, 28 Am. Rep., 338. 

As to opening statement of counsel, see 
leading case Riggs v. Sterling, 60 Mich., 643; 
1 Am. St. Rep., 554. 

For discussion of the law in charging 
juries, see extended note to State v. Whit, 
i2 Am. Dec., 535-549; also note to Strohn v. 
Detroit, ete., Ry. Co., 99 Am. Dec., 118-128; 
Hele to Sharp v. State, 14 Am. St. Rep., 

COERCING JURY.—It is within the dis- 
cretion of the trial judge to refuse to dis- 
charge the jury until they arrive at a ver- 
dict: Wilson v. Manhattan Ry. Co., 20 N. 
Y. S., 852; White v. Calder, 35 N. Y., 183; 
see also Pierce v. Rehfuss, 35 Mich., 53. 

In Kullberg v. O'Donnell (155S Mass., 405) 
the following instruction was authorized: 
I call your attention to the importance of 
your coming to a verdict in this case. Ags 
you learned from the remarks of counsel 
this case has been tried before. It is im- 
portant both for the plaintiff and the de- 
fendant that the jury should come toa ver- 
dict. The trial of a case is attended with a 
great deal of exnense to both parties, and 
to the county. This is the mode provided 
by law for the trial of cases. There is no 
reason to believe that there will ever be a 
jury who will be better able to deal with 
the questions involved in this case than 
you are, and you ought to come to a ver- 
dict, if you can conscientiously do so; and 
in considering the questions involved, you 
are to approach them with a disposition to 
agree. You ought to give proper weight to 
all of the evidence. While it is a verdict of 
each, as well as a verdict of the twelve, 
you ought. if you can conscientiously, ceme 
to a verdict. You ought not to say unless 
you are compelled to, that you cannot come 
to a verdict. I shall have to ask vou to 
consider the case further, and hope vou 
will be able to arrive at a verdict. See also 
precedent in Connors v. Walsh, 131 N. Y., 
590; 30 N. E., 59. 


§ 4994. Court May Direct Judgment and Discharge Jury, When. 
In all cases tried in the superior court with a jury in which the legal sufi- 
ciency of the evidence shall be challenged, and the court shall decide as a 
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matter of law what verdict should be found, the court shall thereupon dis- 
charge the jury from further consideration of the case, and direct judgment 
to be entered in accordance with its decision. [L. ’95, p. 64, § 1.] 


See infra § 5085, judgment of non-suit. 

If there is no conflict in the proofs, the 
court is authorized in taking the case from 
the jury and rendering judgment for the 
amount claimed: Underwood v. Stack, 15 
The plaintiff is entitled to a peremptory 
instruction charging the jury to find in his 
favor pen the issues raised by the plead- 
ings, en there is no substantial contra- 
diction of the testimony Sa baa by him: 


- Squires v. Zumwalt, 12 W 


here the evidence would have justified 


ing judgment for plaintiff, the fact that the 

court directed the jury to bring in a verdict 
for plaintiff is without prejudice: National 
Bank v. Galland, 14 W., 502. 

In an acticn upon promissory notes the 
court is warranted in directing a verdict 
for plaintiff, although the defendants inter- 
pose the defense of release by subsequent 
contract, when the evidence thereof is of a 
vague and uncertain character and there is 
no showing of a consideration for such 
subsequent agreement: Gurney v. Morri- 
son, W., 456 


a court in discharging the jury and render- 


§ 4995. Special Findings. 

Any party may, when the evidence is closed, submit in distinct and con- 
cise propositions the conclusions of fact which he claims to be established, or 
the conclusions of law which he desires to be adjudged, or both. They may 
be written, and handed to the court, or, at the option of the court, oral, and 
entered in the judge’s minutes. [L. ’69, p. 56, § 226; Cd. 781, § 222; 2 H. 
C., § 355.] 


See supra § 4993, subd. 4, requests for instructions. 


§ 4996. Court to Decide What During Trial. 

All questions of law, including the admissibility of testimony, the facts 
preliminary to such admission, and the construction of statutes and other 
writings, and other rules of evidence, are to be decided by the court, and all 
discussions of law addressed to it. [L. 769, p. 56, § 227; Cd. 781, § 223; 2 
H. C., § 356.] 


§ 4997. Jury to Decide All Questions of Fact. 

All questions of fact, other than those mentioned in the section precea- 
ing, shall be decided by the jury, and all evidence thereon addressed to them. 
[L. 69, p. 56, § 228; Cd. 781, § 224; 2 H. C., § 357.] 


§ 4998. View by Jury of Premises. 

Whenever in the opinion of the court it is proper that the jury should 
have a view of real property which is the subject of litigation, or of the place 
in which any material fact occurred, it may order the jury to be conducted 
in a body, in the custody of a proper officer, to the place, which shall be shown 
to them by the judge, or by a person appointed by the court for that purpose. 
While the jury are thus absent, no person other than the judge, or person so 
appointed, shall speak to them on any subject connected with the trial. [L. 
69, p. 56, § 229; Cd. 81, § 225; 2 H. C., § 358; see Or., § 197; see Cal. C. 
C. P., § 610.] 


See infra § 6948, view in criminal cases. 
In the trial of a proceeding for the ap- 
propriation of land, it is within the dis- 


v. Ohio R. Co., 32 Am. St. Rep., 454, note: 
see Saint v. Guerrerto, 31 Am. St. Rep., 320, 
The inspection of the premises by a por- 


cretion of the trial court to permit the jury 
to view tue premises: Bellingham Bay, 
ete, Ry. Co. v. Strand, 4 W., 311; or in an 
action for damages: Klepsch v. Donald, 
4 W., 486; 31 Am. St. Rep., 939; citing Gunn 


tion of the jury in an action of unlawful 
detainer cannot be urged as error on ap- 
peal, when the appellant has failed to take 
an exception to a remark of the court tell- 
ing them that they might visit the prem- 
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ises on their own responsibility: Gilmore 
v. The H. W. Baker Co., 12 W., 468. 

For inspection by court or jury of prop- 
erty or place in dispute, see note to Erwin 
v. Bulla, 92 Am. Dec., 341, 342. 

VIEW BY JURY.—This section does not 
convert the jury into silent witnesses; they 
must decide on the evidence, not upon their 
view. The only object of the view is to 
enable them to understand the evidence: 
Wright v. Carpenter, 49 Cal., 609. This sec- 
tion does not authorize a view of property 
other than that in litigation: right v. 
Carpenter, 50 Cal., 556. 
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A view of the premises in the absence of 
the defendant or his counsel is not errone- 
ous if no application for their presence was 
made: State v. Ah Lee, 8 Or., 214. On a 
view of the premises being granted, no per- 
son can be allowed, even by the court, to 
speak to the jury on any subject con- 
nected with the trial: People v. Green, 53 
Cal., 6. That it is permissible for the 
court, with the consent of the parties, to 
visit premises for the purpose of a better 
understanding of the question in aoe 
see Preston v. Culbertson, 58 Cal. 


§ 4999. Keeping of Jury—Admonitions—Separation. 
The jurors may be kept together in charge of a proper cfficer, or may, 


in the discretion of the court, at any time before the submission of the cause to 
them, be permitted to separate; in either case they may be admonished by the 
court that it is their duty not to converse with any other person, or among 
themselves, on any subject connected with the trial, or to express any opinion 
thereon, until the case is finally submitted to them. [L. 69, p. 56, § 230; Cd. 


81, $ 226; 2 H. C., § 359; Or., $ 198; see Cal. C. C. P., § 611.] 


See infra § 5002, manner of keeping jurors 
while deliberating. 

See infra § 6947, prohibition against sepa- 
ration in criminal cases. 

Where there is nothing in the record 
showing the separation of the jury after 
agreeing upon their verdict, the matter 
cannot be urged as error on appeal: Mal- 
ing v. Crummey, 5 W., 222. 

The jury in a criminal prosecution cannot 
be permitted to separate without defend- 
ant’s consent: State v. Place, 5 W., 773. 

Separation is only authorized during trial, 


Anderson v. State, 2 W., 183; see Lybarger 
v. State, 2 W., 552, 561. 

It was held under this section in Oregon 
that the separation of the jury during the 
trial, with proper admonition, is within the 
discretion of the court even in capital 
cases: State v. Shaffer, 23 Or., 555. 

MISCONDUCT OF JURY IN SEPA- 
RATING, CONVERSING, EXPRESSING 
OPINION, ETC.: See on this topic valu- 
able note to Hilton v. Southwick, 3 Am. 
Dec., 254 For rule as to separation of jury 
in civil cases, see extended note to McKin- 


and cannot be consented to after verdict ney v. People, 43 Am. Dec., 16-90. 


signed and sealed and before discharge: 
§ 5000. Proceeding in Case Juror Becomes Ill. 

If after the formation of the jury, and before verdict, a juror become sick 
so as to be unable to perform his duty, the court may order him to be dis- 
charged. In that case, unless the parties agree to proceed with the other 
jurors, a new juror may be sworn and the trial begin anew; or the jury may 
be discharged and a new jury then or afterwards formed. [L.’69, p. 56, § 231; 
Cd. 781, § 227; 2 H. C., § 360; Or., $ 199; Cal. C. C. P., § 615.] 


See infra § 5006, discharge of jury without use in the jury room is cause for setting 
verdict. verdict aside: Leighton v. Sargent, 64 Am. 
Plea of slight illness will not justify use Dec., 323. But compare note to Jones V. 
of spirituous liquors by a juryman, as such State, 62 Am. Dec., 362. 
§ 5001. Juror as Witness. 

A juror may be examined by either party as a witness, if he be otherwise 
competent. If he be not so examined, he shall not communicate any private 
knowledge or information that he may have of the matter in controversy to 
his fellow jurors, nor be governed by the same in giving his verdict. [L. 69, 
p. 57, § 232; Cd. 781, § 228; 2 H. C., § 361; Or., § 201.] 


See infra § 5990, competency of witnesses. 


§ 5002. Care of Jury While Deliberating. 

After hearing the charge, the jury may either decide in the jury-box or 
retire for deliberation. If they retire, they must be kept together in a room 
provided for them, or some other convenient place, under the charge of 
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one or more officers, until they agree upon their verdict, or are discharged by 
the court. The officer shall, to the best of his ability, keep the jury thus 
separate from other persons, without drink, except water, and without food, 
except ordered by the ccurt. He must not suffer any communication to be 
made to them, nor make any himself, unless by order of he court, except to 
ask them if they have agreed upon their verdict, and he shall not, before the 
verdict is rendered, communicate to any person the state of their deliberations 
or the verdict agreed on. [L. 54, p. 166, § 194; L. 769, p. 57, § 233; Cd. 81, 
§ 229; 2 H. C., § 362; see Or., § 202; see Cal. C. C. P., § 613.] 


In modern times the ancient common law Cal., 275; People v. Bonney, 19 Cal., 445; 


rule of keeping the jury from “meat and 
drink, fire and candle,” until they have 
agreed has been relaxed: Territory v. 
Hart, 7 Mont., 489, 509. 

The jury may be put in charge of a sworn 
officer of the court who has testified for 
the state: Edwards v. Washington Terri- 
tory, 1 W. T., 195. 

SEPARATION OF JURY.—Allowing one 
or more jurors to retire from the jury room 
for a necessary purpose, and under the 
direct supervision of the officer, is not a 
separation: Edwards v. Washington Terri- 
tory, 1 W. T., 195. A new trial will not be 
granted on account of a short temporary 
separation, if it appear that injustice has 
not been done by any juror being improp- 
erly influenced, etc.: People v. Buckus, 5 


People v. Brannigan, 21 Cal., 339; People v. 
Symonds, 22 Cal., 348. 
COMMUNICATIONS TO JURY. — The 
judge has clearly a right to make proper 
communications through the bailiff. Thus 
it was held that a new trial will not be 
granted because the judge, through the 
sheriff, informs the jury that if they do not 
agree in five minutes ee must remain in 
the jury room all night: eople v. Hughes, 
29 Cal., 258. And so it was held not im- 
proper for the judge and jury to communi- 
cate back and forth concerning the possi- 
bility of arriving at a verdict in a short 
time, and as to the advisability of the 
judge waiting and keeping court open to 
gee the verdict: State v. Garrand, 5 
T; 


8 5003. Expenses of Keeping Jury. 


If, while the jury are kept together, either during the progress of the trial 
or after their retirement for deliberation, the court order them to be provided 
with suitable and sufficient food and lodging, they shall be so provided by the 
sheriff, at the expense of the county. [L. 69, p. 57, § 234; Cd. ’81, § 230; 2 
H. C., § 363; Or., § 203.] 


$ 5004. Jury May Take Certain Papers. 

Upon retiring for deliberation, the jury may take with them the pleadings 
in the cause, and all papers which have been received as evidence on the trial 
(except depositions), or copies of such parts of public records or private docu- 
ments given in evidence as ought not, in the opinion of the court, to be taken 
from the person having them in possession. [L. 754, p. 166, § 195; L. 769, p. 
57, § 235; Cd. 781, § 231; 2 H. C., § 364; see Or., § 204; see Cal. C. C. P., § 
612.] 

Jack v. Territory, 2 W. T., 101. And they 


may take a copy of the statutes of the 
state: Edwards v. Territory, 1 W. T., 195. 


The language of this section appears to 
authorize only pleadings and papers re- 
ceived in evidence, except depositions, to 


go to the jury room. Subd. 6 of § 4993 supra 
indicates that the charge is to remain with 
the court. 

TAKING EVIDENCE TO JURY ROOM. 
—A hat and blood-stained garments, that 
have been admitted in evidence, may be 
taken by jurors to the jury room: Doctor 


In People v. Cochran, 61 Cal., 548, the su- 
preme court of California, in construing a 
provision similar to this one, say that the 
section is not mandatory, and the court 
may refuse to allow a diagram to go into 
the jury room. 


§ 5005. Jury May Have Further Instructions, When. 
After the jury have retired for deliberation, if they desire to be informed 


of any point of law arising in the case, they may require the officer having 
them in charge to conduct them into court. Upon their being brought into 
court the information required shall be given in the presence of or after notice 
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to the parties or their attorneys. [Cf. L. ’54, p. 166, § 196; L. ’69, p. 57, § 
£36; Cd. ’81, § 232; L. 91, p. 103, § 1; 2 H. C., § 365; see Or., § 205; see 
Cal. C. C. P., § 614.] 


Where the judge, after the jury has re- take, and returns the same, stating that it 
tired, receives from them through the bail- is in form as intended, such communication 
iff the form of verdict submitted for plain- between judge ana jury is not prejudicial 
tiff in which the jury claim there is a mis- error: Marine 8. Bank v. Young, 5 W., 394. 


§ 5006. Discharge of Jury Without Verdict. 

The jury may be discharged by the court on account of the sickness of a 
juror, or other accident or calamity requiring their discharge, or by consent 
of both parties, or after they have been kept together until it satisfactorily 
appears that there is no probability of their agreeing. [L. 69, p. 58, § 237; 
Cd. 81, § 233; 2 H. C., § 366; see Or., § 206.] 


See supra § 4993 and notes, coercing jury. Inability of jury to agree warrants dis- 
j See supra § 5000, discharge for illness of charet See note to State v. Moor, 12 Am. 
uror. ec., 


$ 5007. If Jury Discharged, Cause Continued for Trial. 

In all cases where a jury are discharged or prevented from giving a 
verdict, by reason of accident or other cause, during the progress of the trial, 
or after the cause is submitted to them, the action shall thereafter be for trial 
anew. [Cf. L. ’69, p. 58, § 238; Cd. 781, § 234; L. 91, p. 104, § 2; 2 H. C., 
R 367; see Or., § 207; see Cal., § 616.] 


The court must adjudicate the fact of the to agree in the presence of the court and 
Inability of the jury to agree, upon some the parties: People v. Cage, 48 Cal., 323, 326; 
kind of evidence, such as their being called People v. Lightner, 49 Cal., 226, 228. 
into court, and pronouncing their inability 
§ 5008. Recess of Court While Jury are Deliberating. 

While the jury are absent the court may adjourn from time to time, in 
respect to other business, but it is nevertheless to be deemed open for every 
purpose connected with the cause submitted to the jury until a verdict is 
rendered or the jury discharged. [Cf. L. °54, p. 166, § 197; L. ’69, p. 58, § 


239; Cd. 81, § 235; 2 H. C., § 368; Or., § 208; see Cal. C. C. P., § 617. ] 
Adjournments should be treated as recesses, as the court is always in session: 

Const., Art. IV., § 6 

§ 5009. Proceedings When Jury Have Agreed. 

When the jury have agreed upon their verdict they shall be conducted 
into court by the officer having them in charge. Their names shall then be 
called, and if all do not appear, the rest shall be discharged without giving a 
verdict. [T.. 69, p. 58, § 240; Cd. 81, $ 236; 2? H. C., § 369; Or., § 209; see 
Cal. C. C. P., § 618. ] 


§ 5010. Manner of Giving Verdict. 

If the jury appear, they shall be asked by the court or the clerk whether 
they have agreed upon their verdict, and if the foreman answer in the affirma- 
tive, he shall, on being required, declare the same. [L. 69, p. 58, § 241; Cd. 
‘8i, § 237; 2 H. C., § 370; Or., § 210.] 

See infra § 5012 and notes. 
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$ 5011. Ten Jurors May Render Verdict in Civil Cases. 

In all trials by juries of twelve in the superior court, except criminal 
trials, when ten of the jurors agree upon a verdict, the verdict so agreed upon 
shall be signed by the foreman, and the verdict shall stand as the verdict of the 
whole jury, and have all the force and effect of a verdict agreed to by twelve 


jurors. [L. 95, p. 59, § 1; Const., Art. I., § 21.] 
@ 


$ 5012. Jury May be Polled. 


When the verdict is returned into court either party may poll the jury, 
and if ten of the jurors answer that it is the verdict said verdict shall stand. 
ln case ten of the jurors do not answer in the affirmative the jury shall be 
returned to the jury room for further deliberation. [L. 795, p. 59, § 2.] 


POLLING JURY.—The jury speak 
through their foreman unless the jury is 
polled; and each juryman’s assent is con- 
clusive unless a disagreement is expressed 
at the time: Blum v. Pate, 20 Cal., 71. On 
polling the jury, although a juror may dis- 
sent, he must base his dissent on the ques- 
tion of fact presented by the verdict, not 
on the legal effect of the verdict as found: 
Fitzpatrick v. Himmelmann, 48 Cal., 588. 
In polling the jury the inquiry is, "Is this 
your verdict?” Labar v. Koplin, 4 N. Y., 


l. 

INFORMAL VERDICT. — Until the ver- 
dict is received and recorded the jury have 
full power over it: Thomas v. Zůshlag, 25 
Tex. Supp., 225. If the verdict is informal, 
the court ought to explain the defects to 
the jury, and direct them to put it in 
proper form: People v. Dick, 34 Cal., 666; 
Brigg v. Hilton, 99 N. Y., 517. The jury 
have a right, until they are dismissed, to 
correct or amend an informal or insufti- 
cient verdict, though sealed, and after a 
verbal one has been announced and entered 
by the clerk in his minute-book, so as to 
make it conform to their real and unani- 
mous intention: Warner v. New York 
Cent. R. R. Co., 52 N. Y., 437. The court 
may instruct the jury to amend their ver- 
dict as to matters of form not affecting the 
substance, and in such manner as to be 
unexceptionable in law: Truebody v. Ja- 
cobson, 2 Cal., 284. So if the verdict is in- 
complete, it is proper for the court to call 
the attention of the jury to that fact and 
remand them to put it in proper form; but 


omitting so to do, the court may after- 
wards set it aside in a motion for a new 
trial: Garlick v. Bower, 62 Cal., 65. Or 
the court may amend the verdict when it 
is defective in something merely formal, 
and which has no connection with the 
merits of the cause, if the amendment in 
no respect changes the rights of the par- 
ties: erkins v. Wilson, 3 Cal., 139. But if 
the court, instead of having the verdict 
corrected by the jury, attempt to correct it 
by the judgment, and go beyond the ver- 
dict, it is error: Ross v. Austill, 2 Cal., 192. 
A general objection to the form of a ver- 
dict, without any specification of the par- 
ticulars, will not be considered: Mahony v. 
Van Winkle, 21 Cal., 552. If a verdict re- 
turned by a jury is not sufficiently definite 
and certain to serve as a basis for judg- 
ment, and the party against whom it is 
rendered consents that a certain construc- 
tion thereof should be taken as the verdict, 
this proceeding is quite as irregular, uncer- 
tain, and ineffectual as the verdict itself: 
Campbell v. Jones, 38 Cal., 509. 

The right to poll a jury is a substantial 
one: State v. Callahan, 55 Ia., 364. 

After the verdict has been received and 
recorded it is too late to make a request to 
poll the jury: High v. Johnson, 28 Wis., 72; 
but the mere entry of the verdict in the 
clerk’s rough minutes does not necessarily 
constitute a recording within the rule, until 
after the jury are discharged: Warner v. 
ee Ry. Co., 52 N. Y., 487; 11 Am. Rep., 
(4%. 


$ 5013. Correction of Informal] Verdict. 

If the verdict be informal or insufficient, it may be corrected by the 
jury under the advice of the court, or the jury may again be sent out. [Cf. 
L. %69, p. 58, § 242; Cd. 781, § 238; 2 H. C., § 371; Or., § 211; see Cal., $$ 
G15, 619; the first clause of this section is repealed by L. ’95, p. 59, $ 2.] 


See last section, polling jury. 

See notes to § 5071, new trial—excessive 
verdict. 

If the jury, in an action upon a contract, 
bring in a verdict which, under the plead- 
ings, is either a mistake or a compromise, 
the court may refuse to receive it and di- 
rect the jury to find the full sum claimed, 


On nothing: Frost v. Ainslie L. Co., 3 W., 
4 


The trial court may reduce a verdict 
which appears to be excessive, and to have 
been rendered under the influence of pas- 
sion or prejudice: Willson v. N. P. Ry. Co., 
5 W., 621, 628. i 


$ 5014. Receiving Verdict and Discharging Jury. 
When the verdict is given, and is such as the court may receive, and if no 


iuror disagree or the jury be not again sent out, the clerk shall file the verdict. 
The verdict is then complete, and the jury shall be discharged from the case. 
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The verdict shall be in writing, and under the direction of the court shall be 
substantially entered in the journal as of the day’s proceedings on which it 
was given. [L. ’69, p. 59, § 243; Cd. 81, § 239; 2 H. C., § 372; Or., § 212. ] 


Superior court always open except on 
non-judicial days: See Const., Art. IV., § 6. 

The court is deemed always open for the 

urpose of receiving the verdict of a jury 
na cause submitted to them: Edwards v. 
Ty., 1 W. T., 195 

If the jury come into court and request 
the judge to correct a clerical error in a 
form of verdict submitted to them, and 
thereafter agree upon and return such cor- 
rected verdict, no error can be predicated: 
Marine S. Bank v. Young, 5 W., 394. 

A verdict finding for plaintiff in a certain 
entitled cause, without naming defendant, 
against whom rendered, is sutticient: Blue 
v. McCabe, 5 W., 125. 

A verdict, in aa action for use and occu- 

ation, assessing ‘‘damages at $3,050, and 
egal interest,” is bad for uncertainty, and 
will not sustain a judgment for any sum 
except the words ‘‘and legal interest” be 
treated as surplussage: Meeker v. Gar- 
della, 1 W., 139; Western M. Co. v. Blan- 
chard, 1 W., 230. 

Where the verdict of the jury in an ac- 
tion on a promissory note is merely for the 
principal and interest thereof, it is not 


error for the court in rendering judgment 
to add in the amount of attorney’s fee pro- 
vided for in the note: Hardy v. Hohl, ll 
yee Hee Yakima Natl. Bank v. Knipe, 

The fact that the court, in an action upon 
a promissory note, assessed the amount of 
attorney’s fees due thereon, and added 
same to the verdict, is not prejudicial error: 
Yakima Natl. Bank v. Knipe, 6 W., 348. 

GENERALLY.—A common law right to 
amend a verdict after the jury is dis- 
charged is held in Oregon as not abro- 

ated by this and the preceding section: 
E barne v. Morris, 21 Or., 367. 

This subject will be found discussed in 
the extended note to Crawford v. State, 24 
Am. Dec., 475-479; see also Knowlton v. Mce- 
Mahon, 97 Am. Dec., 236. As to affidavits to 
support the verdict of jurors, see note to 
Forester v. Guard, 12 Am. Dec., 143; Wood- 
ward v. Leavitt, 9 Am. Rep., 49; Packard v. 
U. S., 48 Am. Dec., 379, note. 

Jury is no longer body, after their ver- 
dict or finding is signed and they have sep- 
arated: People v. Commissioners, etc., 36 
N. Y., 72. 


CHAPTER III. 


OF THE VERDICT. 


$ 5019. General and Special Verdict, Defined. 

The verdict of a jury is either general or special. A general verdict is 
that by which the jury pronounces generally upon all or any of the issues 
either in favor of the plaintiff or defendant. A special verdict is that by 
which the jury find the facts only, leaving the judgment to the court. [L. 54, 
p. 167, § 198; Cd. °81, § 240; 2 H. C., § 373; Or., § 213; see Cal. C. C. P., 
§ G24; see Ia., $§ 4013, 4014; N. Y., § 1186.] 


See last section. 


§ 5020. Verdict in Actions for Specific Personal Property. 

In an action for the recovery of specific personal property, if the property 
has not been delivered to the plaintiff, or the defendant by his answer claim a 
return thereof, the jury shall assess the value of the property if their verdict 
be in favor of the plaintiff; or if they find in favor of the defendant, and that 
he is entitled to a return thereof, they may at the same time assess the damages, 
if any are claimed in the complaint or answer, which the prevailing party has 
sustained by reason of the detention or taking and withholding such property. 
[L. 54, p. 167, § 199; Cd. 781, § 241; 2 H. C., § 374; Or., § 214; Cal. C. C. 
P., § 627.] 


See infra § 5118, judgments in actions for 
specific property. 

See infra § 5262, claim by third party to 
property levied on, etc. 

In an action to recover personal property 
the jury should assess the value of the 
property whether the verdict be for plain- 
oar or defendant: Meeker v. Johnson, 3 W., 


A verdict for plaintiff, which merely as- 
sesses the damages, but without finding the 
value of the property, is prejudicial error: 
AG: Quinn v. Parke & Lacy M. Co., 5 W. 

1D. 

A verdict in replevin is sufficient without 
being in the alternative, when the point is 
not raised in the court below: McGraw v. 
Franklin, 2 W., 17. 


EES 


— | 
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There is no authority in an action of re- 
plevin when the verdict is for defendant 
for entering judgment of any kind against 
the sureties in plaintiff’s bond to Se Une 
possession: Edison v. Woolery, 10 W., 

Although the verdict is against Iii 
on trial of title to property levied upon 
under attachment, should find that claim- 
ant was not the owner and the value there- 
of, yet the verdict is not defective nor 
prejudicial when it is in favor of the at- 
taching creditor and within the value of 
the property as admitted by the pleadings: 
Peterson v. Wright, 9 W., 202. 

For form of verdict in actions of claim 
and delivery see aie lee v. Aguirre, 91 
Cal.. 288; 25 Am. St. Rep., 189. 

VERDICT IN ACTION FOR SPECIFIC 
PERSONAL PROPERTY. — This section 


§ 5021. 


OF ISSUES, TRIAL AND JUDGMENT. 


[True XXVIII. 


does not apply to cases of non-suit. There- 

fore, where there has been a non-suit in 

the original action, these questions are 

open to the jury on the trial of an action 

eal. the genev bond: Ginaca v. Atwood, 
al. 

The oe should find the value of the 
property and damages, and also find for a 
return of the property to the plaintiff in 
order to give him an election: Norcross v. 
Nunan, 61 Cal., 640. A verdict not finding 
the value of the property was declared in- 
sufficient in Garlick v. Bower, 10 Pac. C. 
L. J., 427: followed in Vandeford v. Foster, 
10 Pac. C. L. J., 563. So a finding for dam- 
ages alone, without deciding the issues of 
ownership and value, is insuficient: Jones 
v. Snider, 8 Or., 127. 


Rendition of General or Special Verdict, When. 


In every action for ihe recovery of money only, or specific real property, 


the jury, in their discretion, may render a general or special verdict. 
the court may direct the jury to find a special verdict in writing 


other cases, 


In all 


upon all or any of the issues, and in all cases may instruct them, if they render 
a general verdict, to find upon particular questions of fact, to be stated in writ- 


ing, and may direct a written finding thereon. 
shall be filed with the clerk and entered in the minutes. 


Cd. 81, $ 242; 2 H. C, $ 
§ 1187.] 


A special verdict is where the jury find 
the facts and leave the judgment to the 
court: Willey v. Morrow, 1 W. T.. 474. 

A direction to the jury to make special 
findings is within the discretion of the 
court, and in the exercise of this discretion 
a refusal to so direct is not error: Colum- 
bia, ete., Ry. Co. v. ne en 3 NV kes 
353: Wild v. Or. S. L. Ry. Co.. 21 Or.. 159. 

The submission of special Ae 
is a matter entirely in the hands of the 
trial court, and its refusal to submit them 
cannot be assigned as error: Pencil v. 
Home Ins. Co.. 3 W., 455; see 142 U. S.. 492, 

Questions submitted to a jury for a spe- 
cial finding should call for a direct answer. 
and should be such that all minds would 
understand them alike; and if not so 
framed the court should refuse to submit 
them: Wilkie v. Chandon. 1 W.. 375, 258, 

Requests for special findings should be so 
drawn as to call for an answer as direct as 
the nature of the inquiry will admit. and 
should generally admit of an answer by 


§ 5022. Srecial Verdict Controls. 


The special verdict or finding 
[L. 754, p. 167, § 200; 


375; Or., § 215; see Cal. C. C. P., § 625; see N. Y., 


yes or no: 
9 W., 55, 61 

When requests for special findings are 
made, the court should. when the requests 
are proper, instruct the jury that it is their 
duty to answer each of them, and the 
general verdict should not he received until 
such requests have been answered without 
evasion: Id., 55. 

If the jury make a special finding and it 
affirmatively appears that an Instruction 
given was harmless in the light of such 
finding, the same is not prejudicial, al- 
though erroneous: Eicholtz v. Holmes. 8 
W., 71; Brasen v. Seattle, L. S. & E. Ry. 
Co., 4 W., 754. 

The verdict of a jury is said to be “gen- 
eral” when it responds affirmatively or 
negatively to the issues submitted, and 
“special” when it finds the facts and leaves 
the court to apply the law to them: Porter 
a ORN etc., Ry. Co., 2 Am. St. Rep., 


Redford v. Spokane St. Ry. Co., 


When a special finding of facts shall be inconsistent with the general 
verdict, the former shall control the latter, and the court shall give judgment 


accordingly. [L. 54, p. 167 
216; N. Y., 8 1188; Ia., & 4016.] 


Special findings control when they are in- 
consistent with the general verdict: Willey 
v. Morrow, 1 W. T.. 474; Stewart v. Walla 
Walla, ete., Pub. Co., 1 W.. 521; Rofes v. 
Russel, 5 Or., 400; Cox v. Delmas, 99 Cal., 
104; Pe ‘pperall v. City Park Transit Co.. 15 
W., lis; Ottison v. Edmunds, 15 W., 362. 


, § 201; Cd. ’81, § 243; 2 H. C., § 376; Or, § 


While ordinarily special findings control a 
general verdict when inconsistent with it, 
a finding which Involves the expression of 
an opinion upon a legal proposition will not 
be allowed to control the fact found by a 
Eura verdict or be held to vitiate it: 

ilsby v. Frost, 3 W. T., 388. 


§ 5023. Jury to Assess Amount of Recovery. 
When a verdict is found for the plaintiff in an action for the recovery of 


money, or for the defendant when a set-off for the recovery of money is estab- 
lished beyond the amount of the plaintiff’s claim as established, the jury shall 
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also assess the amount of the recovery; they may also, under the direction of 
the court, assess the amount of the recovery when the court gives judgment 
fur the plaintiff on the pleadings. [Cf. L. 754, p. 167, § 202; Cd. ’81, § 244; 
L. 791, p. 104, § 3; 2 H. C., § 377; see Or., § 217; Cal. C. C. P., § 626; see 


N. Y., § 1183.] 


See infra § 5090. judgment by default. 

VERDICT WHERE COUNTER-CLAIM 
PLEADED.—Under a section similar to the 
foregoing, the following verdict was pro- 
nounced bad, and judgment was reversed: 
“We, the jury, find for plaintiff for the 
amount of contract. two thousand two 
hundred and fifty dollars, with interest at 
ten percent per annum from August 1, 1876, 
to November 15, 1877, less the amount of 
notes of the value of nine hundred and 


fifty dollars, with Interest on said notes”: 
Watson v. Damon, 54 Cal., 278. See Hutch- 
inson v. Superior Court, 61 Cal., 119, where 
the jury, in an action on a promissory note, 
having found, ‘‘We, the jury, find verdict 
for the plaintiff,” and the court rendered 
judgment for a certain amount, the court 
refused to interfere by certiorari, the mat- 
ter being within the jurisdiction of the 
lower court. 


CHAPTER IV. 


OF TRIAL BY THE COURT. 


§ 5028. Waiver of Jury—Trial by the Court. 
Trial by jury may, with the assent of the court, be waived by the several 


parties in the manner following:— 
1. By failing to appear at the trial; 


2. By written consent, in person or by attorney, filed with the clerk; l 

3. By oral consent, in open court, entered in the minutes. [L. 54, p. 168, 
§ 204; Cd. 781, § 245; 2 H. C., § 378; Or., § 218; Cal. C. C. P., § 631; see 
N. Y., § 1009; see Ia., § 4021; Ind. R. S., § 350.] 


See supra § 4967, walver of jury in certain 
cases. 

See supra § 4969, how jury may be waived. 

See infra § 6937, waiver of jury in crim- 
inal cases. 

See infra § 6907, Jury cannot be waived in 
canital cases. 

See infra § 5731, no jury in divorce cases. 

Legal actions may be tried by the court, 
but equitable actions must be so tried: 
Enos v. Wilcox, 3 W., 44, 4%. 

The trial of a cause by the court, when 
an issue of fact is made, there being no 
waiver of a jury as provided by § 497 su- 
pra, is an assumption of power not author- 
ere law: Johnson v. Goodtime, 1 W. 


When mere silence does not constitute a 
waiver: See King Co. v. Hill, 1 W., 404, 407. 

Under § 4967 supra and this section it was 
held, where defendant demanded a jury on 
the original complaint, but, after the latter 
had been amended, went to trial without 
demanding a jury, but requested the ap- 
pointment of a reporter to take the evi- 
dence, that this did not operate as a waiver 
to a right to a jury and that § 4967 was 
mandatory: Meeker v. Gilbert, 3 W. T., 359. 

Where a case proceeds to trial before the 
court on the merits, without objection or 
demand for a jury trial, the objection can- 
not be ratsed on appeal: Stetson & Post 
M. Co. v. McDonald, 5 W., 496, 498. 

If the jury has been waived in an action, 
and trial had before a referee, the waiver 
holds good for a re-trial after reversal on 
appeal: Park v. Mighell, 7 W., 304. 

A jury trial cannot be demanded In try- 
ing the issue raised by a motion to dis- 
TE an attachment: Windt v. Banniza, 

wi i. 

Any right that a defendant may have to 

a trial by jury is waived by his allowing 


the issues to be made up as though the 
action were one properly triable in equity: 
Frye v. Hill, 14 W., 83. 

IN EQUITABLE ACTIONS AND DE- 
FENSES.—It is error to compel the trial of 
a cause as an action at law, when both 
complaint and answer invoke the equity 
powers of the court: Distler v. Dabney, 
TW. 4831; Hamar v. Peterson, 9 W., 152. 

The refusal to direct a jury trial of issues 
of fact in an equity cause is not ground of 
reversal, since the verdict of a jury there- 
in would be oniy advisory: Dearborn F. 
Co. v. Augustine, 6 W., 67; but the court 
has authority in an equitable action to 
direct a trial of the issues of fact therein: 
Id.; following State v. Lichtenberg, 4 W., 
553; see also Wheeler v. Ralph, 4 W., 617. 

It is discretionary with the court to sub- 
mit questions of fact to the jury. or to try 
all the issues itself, in equitable causes: 
Wintermute v. Carner, 8 W., 555. 

The foreclosure of a mechanic's lien is of 
equitable cognizance, and a demand for a 
jury trial therein need not be recognized: 
Bldg. & Co. v. Wentworth, 1 W., 467; 
and defendant, in such suit. by setting up 
a claim for damages for hreach of con- 
tract, cannot demand a jury trial: Inst. 
Bldg. & L. Co. v. Wentworth, supra. 

Where defendant interposes an equitable 
defense in an action to recover possession 
of land, and does not demand a jury trial, 
or allege omission of jury trial as ground 
for a new trial, the omission to try the 
case by a jury is not assignable error by 
defendant: Keane v. Brigger, 3 W., 338, 351; 
Morgan v. Bell, 3 W., 554, 563. 

Section 5731 infra, dispensing with jury 
trials in divorce cases, also cuts off the 
right to have an issue therein of conspiracy 
to defraud plaintiff tried by a jury: Prouty 
v. Prouty, 4 W., 174. 
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Where an equity cause is tried before a 
jury, and its verdict is a determination of 
the entire issue, judgment should be ren- 
dered in accordance therewith, when no 
findings of fact have been made by the 
court and when the verdict has not been 
set aside as contrary to the evidence: Rob- 
erts v. Sabin, 14 W., 35. 

If all parties voluntarily submit their con- 
troversy to the equity side of the court, the 
fact that plaintiff had an adcquate remedy 
at law cannot be raised by motion to dis- 
miss upon trial: Wilkeson C. & C. Co. v. 
Driver, 9 W., 177. 

The refusal of a court to direct a jury 
trial of issues of fact in an equity cause, 
not ground for reversal: Dearborn Foun- 
dry Co. v. Augustine, 5 W,,. 67. 

Waiver of jury in civil cases: See note to 
Bonewitz v. Bonewitz, 40 Am. St. Rep., 674. 


UF ISSUES, TRIAL 


AND JUDGMENT. 


Failure to appear waives a jury: Indian- 
apolis v. Caven, 53 Ind., 258 

Oral consent may be by acts as well as 
words: Hauser v. Roth, 37 Ind., 89. 

If several issues are joined in a case, 
some triable by jury and some by the 
court, a demand for a jury to try all of 
the issues is properly refused: Peden v. 
Cavins, 134 Ind., 494; 39 Am. St. Rep., 216. 

Where a jury has been waived, the judge 
is substituted to the same attributes as 
would have been vested in a jury: Calla- 
han v. Patterson, 51 Am. Dec., 712. 

IN CRIMINAL CASES it is held that the 
defendant cannot waive a jury trial; it can 
only be waived by a plea of guilty: Harris 
v. People, 15 Am. St. Rep., 153, 15S, note. 

But it is held that a jury may be waived 
when both accused and prosecutor consent: 
State v. Mead, 30 Am. Dec., 661. 


§ 5029. Findings and Conclusions, How Made. 

Upon the trial of an issue of fact by the court, its decisions shall be given 
in writing and filed with the clerk. In giving the decision, the facts found and 
the conclusions of law shall be separately stated. Judgment upon the decision 
shall be entered accordingly. [L. 754, p. 168, § 205; Cd. ’81, § 246; 2 H. C., 
§ 379; see Or., § 219; see Cal. C. C. P., §§ 632, 633; see Ind., § 551; see N. 


Y., $ 1010; Ia., § 3950.] 


See Const., Art. IV., § 20, decision of court 
must be rendered within ninety days. 

See infra § 5071, grounds for new trial. 

See infra § 5075, notice of intention to 
move for new trial. 

-The object of this section is for the pro- 

tection of the court as well as the parties; 

it gives the court opportunity to place its 

views of the law and facts in definite form, 

and to the parties the means of an inex- 

PEN ITE TOVI of the case: Bard v. Kleeb, 
or iV. 

Findings are necessary in actions at law 
tried by the court without a jury: Id.; 
Kilroy v. Mitchell, 2 W., 407; and no judg- 
ment can be rendered until the tindings 
have been filed: Sadler v. Niesz, 5 W., 1X. 

An appeal taken immediately after the 
filing of tindings and before the entry of 
judgment thereon is premature and will be 
ee Bartlett v. Reichennecker, 5 W., 

The decision of the court is the findings 
of law and fact, and the judgment must be 
in accordance therewith. The fucts found 
and conclusions of law must be separately 
stated: Willey v. Morrow, 1 W. T., 474, 478. 

The findings of fact are deemed a special 
verdict and are subject to the same rules; 
and that they may be found is a substan- 
tial right: zard v. Kleeb, supra; citing 
Breeze v. Doyle, 19 Cal., 102; Hidden vy. Jor- 
dan, 28 Cal., 302. 

They answer to a special verdict, while 
the conclusions of law are in the nature of 
a general verdict: Willey v. Morrow, 1 W. 
T., 474, 479; and the findings being incon- 
sistent with the conclusions, the former 
should control: A 

Findings of fact, either legal or equitable, 
should cover all the issues, and not merely 
such as will support the judgment: Potwin 
v. Blasher, 9 W., 460. 

Where the findings of fact are not com- 
mensurate with the issues, or are insuffi- 
cient to sustain the conclusions of law, the 
remedy is by motion tn the lower court for 
further findings and not by appeal: Eakin 
v. McCraith, 2 W. T., 112. 

If the substantial rights of the parties are 
not prejudiced by meager findings the judg- 
ment will not be disturbed on appeal, fol- 
aoe the rule of statute in § 4957 supra: 


When a jury is waived and trial had by 
the court, the findings may be amended at 


any time before judgment: Calhoun v. 
Gilliland, 2 W. T., 174. 

Where findings are made by the lower 
court and immediately thereafter judgment 
is entered, the opposite party is given no 
opportunity to move for a new trial; and 
hence the findings may be reviewed on di- 
ave appeal: Kennedy v. Derrickson, 5 W., 


The fact that the court rendered judg- 
ment immediately upon the filing of the 
findings of fact, cannot be raised on ap- 
peal: Main v. Johnson, 7 W., 821. 

A conclusion of law that plaintiff Is en- 
titled to judgment as prayed for in com- 
plaint is suftlicient, when based upon find- 
ings of fact made by the court upon issues 
which are not complicated: Gaffney v. Me- 
grath, 11 W., 406; see this case for findings 
D an action of unlawful detainer held surti- 
cient 

A recital in the court’s order ‘that there 
is not suflicient evidence to support the al- 
legations of plaintiff’s complint, and that 
defendant’s allegations are true,’’ is not a 
finding of fact: King Co. v. Hill, 1 W., 404. 

The recital in a judgement that “the court 
finds the matters and things set forth in 
the complaint are true.” is not a sutfcient 
finding of facts, particularly when the re- 
ply admits that one of the allegations of 
the complaint is untrue: Bard v. Kleeb, 
supra. 

lt is not an abuse of the discretionary 
powers of a trial court to re-open a cuse 
after its submission and receive further 
testimony, when due notice is given to the 
C party: Rogers v. Miller, 13 


IN EQUITY CASES.—While the act of '93 
($ 5950 et seq., infra) did not expressity make 
this section applicable to equity causes, the 
implication is strong that it should be so 
applied: Potwin v. Blasher, 9 W.. 460, 465. 

In decisions prior to the laws of ’°93, find- 
ings of fact and conclusions of law were 
held to be proper in a suit in equity, but 
not essential to the validity of the jude- 
ment: Kilroy v. Mitchell, 2 W., 497; see 
$ 451 of the Code of ‘81, held to apply to 
equitable suits: Id. The rule was other- 
wise, however, in divorce cases, $ 5730 infra. 

And it was said that this section had no 
application to equitable actions in Winter- 
mute v. Carner, 8 W., 585; see also Bard v. 
Kleeb, 1 W., 370; Kilroy v. Mitchell, 2 W., 
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°” 407; Enos v. Wilcox, 3 W., 44, 46; explained 

in Rice v. Stevens, 9 W., 298, 301 

In the trial of equity causes on appeal the 
supreme ccurt is not bound by the findings 
ots et court: Yesler v. Hochstettler, 
4 . 

Equity causes will not be reviewed on the 
findings alone: Stenger v. Roeder, 3 W., 412. 

ON APPEAL. — On appeal, the written 
opinion of the trial judge, not purporting to 
be a finding of facts, will, on motion, be 
stricken out: King Co. v. Hill, 1 W., 63. 

The failure to include the findings in the 
record on appeal will be fatal to a review 
of the judgment: State v. Rohde, 8 W., 362. 

Although findings of fact should be made 
to sustain a judgment, yet an appeal will 
not be dismissed for want thereof on mo- 
tion of the party who should have caused 
them to be made: Greer v. Squire, 9 W., 


The party aggrieved must except to find- 
ings in order to raise any question thereon 
in the appellate court, under §§ 5051, 5052, 
oe and 6520 infra: Rice v. Stevens, supra, 


The findings of the lower court will not 
be disturbed where the testimony is con- 
flicting, and there is evidence to support 
the findings: Drown v. Ingels. 3 W., 424. 

A finding of fact will be upheld by the 
appellate court so long as there is evidence 
tending to support it, although from the 
evidence the appellate court would make a 
different finding were the question pre- 
sented to it as to the lower court: Baker 
v. McAllister, 2 W. T., 48. 

Unless a finding is so clearly unfounded 
as to warrant its being set aside if made 
by a jury, it should not be disturbed on 
appeal. It stands as a special verdict and 
must be so treated: Reynolds v. Dexter 
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Horton & Co., 2 W., 185; Fisher v. Rulgley, 
8 W., 327; Kilroy v. Mitchell, 2 W., 407. 

It it appears from the findings a fact 
that, although incompetent and immaterial 
testimony had been admitted, they were 
not based thereon, the error is not preju- 
ee. Merchants’ Natl. Bank v. Peet, 9 

GENERALLY.—If the findings of fact by 
the court are within the issues presented 
by the pleadings and supported py the evi- 
dence, they cannot be contrary to law: 
Ashmead v. Reynolds, 134 Ind., 139; 39 Am. 
St. Rep., 238. 

In actions tried by the court there must 
be a general finding and a special finding. 
A vague, uncertain, or indefinite special 
finding will not support a judgment upon 

a direct attack: Kirkwood v. First Natl. 
Bank. 40 Neb., 484; 42 Am. St. Rep., 683. 

A finding that plaintiff did not Pand a 
sale is a finding of fact and not a conclu- 
sion of law: Hollenbach v. Schnabel, 101 
Cal., 312; 40 Am. St. Rep., 57. 

The right of trial by jury guaranteed by 
the constitution does not apply to the trial 
of issues in equity causes: Soeh v. Metro- 
politan Elevated Ry. Co., 26 Am. St. Rep., 
523, 533, note. 

The right to have certain questions of 
fact passed upon by the jury in equitable 
causes is a matter within the sound discre- 
tion of the court: Saint v. Guerrerio, 17 
Colo., 448; 31 Am. St. Rep., 320; Brown v. 
Buck, 13 Am. St. Rep., 438; Van Vleet v. 
Olin, 4 Nev., %; 9 Am. Dec., 513. 

Findings of fact by the court in an equity 
case, in which there is also a finding by a 
ury, is as conclusive as if no jury had 

een impaneled: Harris v. Lloyd, 11 Mont., 
390; 28 Am. St. Rep., 475, 489, note. 


§ 5030. Order of Proceedings—Findings Deemed Verdict. 
The order of proceedings on a trial by the court shall be the same as pro- 


vided in trials by jury. The finding of the court upon the facts shall be deemed 
a verdict, and may be set aside in the same manner and for the same reason, as 
far as applicable, and a new trial granted. [L.’69, p. 60, § 251; Cd. ’81, § 247; 
2 H. C., § 380; Or., § 220; see Ind. R. S., § 552.] 


See notes to last section. are deemed 
See supra § 5071, setting aside findings for 1 W. T., 474, 478; Enos v. Wilcox, 3 W., 4; 

insufficiency of evidence. and must be supported by the testimony: 
The tindings of the court upon the facts Sheehan v. Levy, 1 W., 149 


a verdict: Willey v. Morrow, 


CHAPTER V. 


OF TRIAL BY REFEREES. 


§ 5033. Reference by Consent. 

All or any of the issues in the action, whether of fact or law, or both, may 
be referred upon the written consent of the parties; but either party shall have 
the right in an action at law, upon an issue of fact, to demand a trial by jury. 
(Cf. L. 754, p. 168, § 206; Cd. 81, § 248; 2 H. C., § 381; see Or., § 221; see 
Ia., § 4022. | 


See supra § 4727, referees defined. 

See supra § 4728 et seq., court commis- 
sioners. 

Disputed questions of fact In an equity 
case cannot be litigated in the supreme 
court on affidavits. The right practice is 
for the trial court to refer such matters 
to a referee to take testimony and report 
the same to the court as provided in the 
note section: Lammon v. Giles, 3 W. T., 


See note to next section as to reference 
without consent. 

Referee detined: See Carson v. Smith, 77 
Am. Dec., 539. 

When both parties consent, a pending 
action may be sent to referees, and their 
report, when regularly made, is a proper 
foundation for a judgment: See note to 
Grim v. Norris, 79 Am. Dec., 206 
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§ 5034. Reference Without Consent, When. 


When the parties do not consent, the court or judge may, upon the appli- 
cation of either [or of its own motion], direct a reference in all cases formerly 
cognizable in chancery in which reference might be made:— 

1. When the trial of an issue of fact shall require the examination of a long 
account on either side, in which case the referees may be directed to hear and 
decide the whole issue, or to report upon any spcific question of fact involved 
therein; or 

2. When the taking of an account shall be necessary for the information of 
the court, before judgment upon an issue of law, or for carrying a Judgment 
or order into effect; or . 

3. When a question of fact, other than upon the pleadings, shall arise, upon 
motion or otherwise, in any stage of the action; or 

4. When it is necessary for the information of the court in a special pro- 
ceeding. [L. ’54, p. 168, § 207; Cd. ’81, § 249; 2 H. C., § 382; Or., § 222; 
Cal. C. C. P., § 639; see Ia., § 4023. ] 


Grim v. Norris, 19 Cal., 141; 79 Am. Dec., 206. 


COMPULSORY REFERENCE. — See ex- 
tended note to Grim v. Norris, 79 Am. Dec., 
207-211, on power to send actions to referees. 

The order of reference cannot go beyond 
the pleadings: Branger v. Chevalier, 9 Cal., 
361. The court can order a reference to 
ascertain the damages sustained by reason 
of an injunction. The undertaking is a 
consent by the plaintiff: Russell v. Elliott, 
2 Cal., 247. It was held that an action for 
work done—plea, payment by promissory 
note; replication, fraud in the execution of 
the note—could not be compulsorily re- 
ferred: Seaman v. Mariani, 1 Cal., 336. 
Neither can an ordinary action at law for 
the recovery of a debt, even though it in- 
volve the examination of a long account: 


A referee’s finding on a question of fact 
may be reviewed in the supreme court of 
New York: Stockwell v. Phelps, 9 Am. 
Dec., 710. But where the court below has 
decided to refer because of the examination 
of a long account, it is only where the ex- 
amination of a long account cannot be pos- 
sibly involved that an appeal will lie to the 
court of appeals of that state: Welsh v. 
Darragh, 52 N. Y., 590. See note to § 5039. 

Reference in equity cases may be made 
even without the consent. of the parties: 
Note to Grim v. Norris, 79 Am. Dec., 7. 
On reference without consent generally, 
see McMartin v. Bingham, 1 Am. Rep., 285. 


$ 5035. To Whom Reference May be Ordered. 
A reference may be ordered to any person or persons, not exceeding three, 


agreed upon by the parties. 


If the parties do not agree, the court or judge 


may appoint one or more, not exceeding three. [L. ’54, p. 168, § 208; L. ’69, 
p. 61, § 254; Cd. ’81, § 250; 2 H. C., § 383; Or., § 223; sce Cal. C. C. P., $ 


6-10.] 


§ 5036. Qualifications of Referees. 


e 


When the appointment of referees is made by the court or judge, each 


referee shall be,— 


1. Qualified as a juror as provided by statute; 
2. Competent as juror between the parties; 
3. A duly admitted and practicing attorney. [L. 754, p. 169, § 209; Cd. ’81, 


§ 251; 2 H. C., § 384; see Or., § 224. ] 


See supra &$ 4735, 4736, 4979 et seq., qualifications and competency of jurors. 


§ 5037. Challenges to Referees. 


When the referees are chosen by the court, each party shall have the same 


right of challenge as to such referees, which shall be made and determined 
in the same manner and with like effect as in the formation of juries, except 
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that neither party shall be entitled to a peremptory challenge. [L. ’69, p. 61, 
§ 256; Cd. ’81, § 252; 2 H. C., § 385; Or., § 225.] 


See supra § 4979 et seq., challenges to jurors. 


§ 5038. Trial by Referees. 

Subject to the limitations and directions prescribed in the order of refer- 
ence, the trial by referees shall be conducted in the same manner as a trial by 
the court. They shall have the same power to grant adjournments, administer 
oaths, preserve order, punish all violations thereof upon such trial, compel the 
attendance of witnesses, and to punish them for non-attendance or refusal to 
be sworn or testify, as is possessed by the court. [Cf. L. 54, p. 169, § 210; L. 
°69, p. 62, § 257; Cd. 781, $ 253; 2 H. C., § 386; Or., § 226. ] 


If a jury has been waived in an action, 
and trial had before a referee, the waiver 
holds good for a retrial of the cause after manner as trials before a court, and that 
reversal on appeal: Park v. Mighell, 7 W., referees be clothed with the same author- 
304 ity in directing the manner of a trial, and 


It is the intention of the statute that 
trials before a referee proceed in the same 


If a cause has been referred to a referee 
to take proofs and report the same to the 
court. the refusal of the referee to grant a 
request for an adjournment, which was not 
objected to at the time, nor upon the trial 
before the court subsequently upon the re- 
port of the referee, cannot be raised as 
ground of error for the first time on ap- 
peal: Tacoma Grocery Co. v. Draham, 8 
W., 263; 40 Am. St. Rep., 907. 


in deciding motions which may arise during 
its progress: Stinson v. Estes, 3 Or., 521; 
Goodrich v. Mayor, 5 Cal., 431; Phelps v. 
Peabody, 7 Cal., 53. 

A referee is an officer of the court. He is 
elcethed with important powers, and some 
weight must be piven to his certificate, and 
seme discretion allowed him i. the manner 
o? teking testimony and returning exhibits: 
BohlIman v. Coftin, 4 Or., 213. 


$ 5039. Referee’s Report Shall Contain What. 

The report of the referees shall state the facts found, and when the order 
of reference includes an issue of law, it shall state the conclusions of law sepa- 
rately from the facts. The referees shall file with their report the evidence 
received upon the trial. If evidence offered by either party shall not be ad- 
mitted on the trial, and the party offering the same except to the decision 
rejecting such evidence at the time, the exceptions shall be noted by the 
referees, and they shall take and receive such testimony and file it with the 
report. Whatever judgment the court may give upon the report, it shall, 
when it appears that such evidence was frivolous and inadmissible, require the 
party at whose instance it was taken and reported to pay all costs and dishurse- 
ments thereby incurred. [Cf. L. 754, p. 169, $ 210; L. ’69, p. 62, § 258; Cd. 
81, § 254; 2 H. C., § 387; Or., § 227.] | 


See infra § 5041, judgment on report of 
referee. 

See notes to § 5034 supra. 

Where an action at law is tried before a 
referee, charged to find facts and luw, he 
should find the facts in detail; and, in case 
of a counter claim, he should state clearly 
the items allowed for and against euch 
party: Park v. Mighell, 3 W., 737. 

A court commissioner may, on the order 
of the court, after filing his report in a 
cause, make supplemental report concern- 
ing stipulations entered into between the 
parties before him: Wheeler, Osgood & 
Co. v. Ralph, 4 W., 617. 

If a case has been reversed on appeal on 
the ground that it was tried before a ref- 
eree and no findings of fact had been made 
by him, and had been remanded upon an 
order that the cause be heard by the same 
referee upon the testimony already taken, 
he is not disqualified by reason of his pro- 


ceedings in the former trial from making 
his findings of fact upon the testimony pre- 
viously taken: Park v. Mighell, 7 W.. 304. 

The stenographer’s long-hand notes of 
the testimony taken before the referee in 
an action at law, and attached to and 
made a part of the referee’s report, are 
suflicient on appeal: Bash v. Culver Gold 
M. Co, 7 W., 122; see Healy v. Seward, 5 
Wa. 319. 

Under the appeal act of ’99, depositions 
taken by a referee in an equity case will 
not be considered by the supreme court, 
unless settled by a statement of facts and 
certified by the court or judge trying the 
cause: Likens v. Cain, 4 W., 307. 

Where the referee employs a stenograph- 
er and typewriter in taking testimony, his 
fees cannot be increased to more than 
twenty cents per folio for writing testi- 
mony: under § 5174 infra: Park v. Mighell, 
3 W., 737. 
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§ 5040. Filing Report and Proceedings Thereon. 

The report shall be filed with the clerk. Either party may, within such 
time as may be prescribed by the rules of the court, or by special order, move 
to set the same aside, or for judgment thereon, or such order or proceeding 
as the nature of the case may require. [Cf. L. 69, p. 62, § 259; Cd. 81, § 255; 
2H. C., § 388; Or., § 228. | 


§ 5041. Judgment on Referee’s Report. 

The court may affirm or set aside the report, either in whole or in part. 
If it affirms the report, it shall give judgment accordingly. If the report 
be set aside, either in whole or in part, the court may make another order of 
reference, as to all or so much of the report as is set aside, to the original 
referees or others, or it may find the facts and determine the law itself and give 
judgment accordingly. Upon a motion to set aside a report, the conclusions 
thereof shall be deemed and considered as the verdict of the jury. [L. ’69, p. 
62, § 260; Cd. ’81, § 256; 2 H. C., § 389; Or., § 229.] 


fore testimony was taken, and it does not 
appear that the findings were reported 
prior to completion of testimony, objection 
that the cause was referred before the is- 


The court may affirm or set aside the 
referee’s report: King Co. v. Hill, 1 W., 404. 
Findings of fact made by a referee in an 
equity cause may be set aside and others 


made by the court, they being merely ad- 

visory: Pratsch v. Aberdeen Packing Co., 

7 W., 346; Horr v. Aberdeen Packing Co., 

7 W., 34; Fairhaven L. Co. v. Jordan, 5 
729 


oy 120, 

Where the court sets aside the referee’s 
report, and orders the cause to he retried 
before it, the admission of evidence on such 
retrial which adds nothing material to 
plaintiff's case is not prejudicial error: 
Fairhaven L. Co. v. Jordan, supra. 

The appellate court will assume, In the 


absence of the evidence, that the facts 
found by the referee are true, and that 
they were warranted by the evidence: 


Ferry v. King Co., 2 W.. 337. 
If a cause has been referred, and the rec- 
ord shows that the issues were svitled be- 


sues were made up, and that the facts were 
found and reported before testimony was 
taken will be disregarded on appeal: 
Wheeler, Osgood & Co. v. Ralph, 4 W., 617. 

JUDGMENT ON REFEREE’S REPORT. 
—Judgment on an award made by a ref- 
eree after the time for making such award 
has expired is erroneous: Hanner v. Cof- 
fin, 1 Or., 99. In a suit in equity, where the 
court appoints a referee to take testimony 
and report the facts and law to the court, 
this court will not reverse the findings of 
facts by the referee unless the same are 
clearly against the weight of the testl- 
mony: Fahie v. Lindsay, 8 Or., 474. The 
report of a referee should he set aside if 


ee Doyle v. Reilly, 8 Am. Dec., 


CHAPTER VI. 


OF AGREED CASES. 


§ 5044. Submission of Controversies Without Action. 

Parties to a question in difference which might be the subject of a civil 
action may, without action, agree upon a case containing the facts upon which 
the controversy depends, and present a submission of the same to any court 
which would have jurisdiction if an action had been brought. But it must 
appear by affidavit that the controversy is real, and the proceedings in good 
faith to determine the rights of the parties. The court shall thereupon hear 
and determine the case and render judgment thereon as if an action were pend- 
ing. [L. 69, p. 73, $ 300; Cd. ’81, § 298; 2 H. C., § 421; Abb. R. P. S., pp. 
191,192; Cal. C. C. P., $ 1138; see N. Y., $ 1279; Ia., $$ 4644-4646. ] 


This section contemplates only the deter- 
mination of questions between the parties 
and affecting their interests, and the court 
has no power to go beyond a decision af- 
fecting such interests: Union, etc.. Bank 
v. Kupper, 63 N. Y., 617; and the section is 
limited to controversies which can be fol- 


lowed by an effectual judgment upon the 
submission: Cunard S. S. Co. v. Voorhis, 
104 N. Y., 525. The facts agreed upon must 
be such as will enable the court to render 
the proper judgment, and the submission 
must be by the parties to be affected there- 
by: Dickinson v. Dickey, 76 N. Y., 602. 
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This provision does not contemplate the 
submission of a moot question of law, and 
judgments thereunder should not be ren- 
dered which cannot be enforced: Johnson 
v. Malloy, 74 Cal., 

The consideration of the court {fs restrict- 
ed to the facts admitted: Crandall v. Am- 
ador Co., 2 Cal., 72, 74; Greene v. Fresno 


Co., 95 Cal., 329; Van Brunt v. Pike, 4 GNI. 
E: am, Dec., 126; Fearing v. Irwin, 55 


The difference must arise upon existing 
facts which would support a civil action: 
Hobart College v. Fitzhugh, 27 N. Y., 130. 

Case cannot properly include legal 'inter- 
rogatories to the court: Wood v. Squires, 
60 N. Y., 191. 

If the question propounded is a mere ab- 
stract one not involving any actual differ- 


OF EXCEPTIONS. 


i 3@ 5045-5051 


End. & Accident Assn., 92 N. Y., 622; Peo- 
ple v. Pratt, 30 Cal., 

The determination of a case upon an 
agreed statement of facts is, in effect, a 
special verdict, and the court pronounces 
judgment upon such facts the same as if 
a jury had found a verdict in that form: 
Carr v. Lewis Coal Co., 96 Mo., 149; 9 Am. 
St. Rep., 328. 

The provision requiring affidavits that 
controversy is real, etc., is jurisdictional: 
Keeline v. Council Bluffs, 62 Ia., 450. 

The affidavit should not be made by at- 
LO Mey Bloomfield v. Ketcham, 95 N. Y., 


Pleadings are unnecessary au oe ee Aing 
controversy: Donald v. St. L. 

Ry. Co., 52 Ia., 411, 414; Sale — Cora. 
94 Am. Dec., 445, and note. 


ence it will be dismissed: People v. Mut. 


$ 5045. Judgment as im Other Cases. 


Judgment shall be entered in the judgment book as in other cases, but 
without costs for any proceedings prior to the trial. The case, the submission, 
and a copy of the judgment shall constitute the judgment roll. [L. ’69, p. 74, 


§ 301; Cd. 781, § 299; 2 H. C., § 422; Abb. R. P. S., pp. 191-192; Cal. C. C. 
P., § 1139; see Fa., 8§ 4647-4648. ] 


See infra § 5115 et seq., manner of taking and entering judgments. 


§ 5046. Judgments Enforced as in Other Cases. 


The judgment may be enforced in the same manner as if it had been ren- 


dered in an action, and shall be in the same manner subject to appeal. [L. ’69, 
p. 74, $ 302; Cd. ’81, § 300; 2 H. C., § 423; Abb. R. P. S., pp. 191-192; Cal. 
C. C. P., § 1140.] 


See infra §8§ 5192-5201, exemptions. 


CHAPTER VII. 


OF EXCEPTIONS. 
$ 5050. Definition. 


An exception is a claim of error in a ruling or decision of a court, judge 
or other tribunal, or officer exercising judicial functions, made in the course 
of an action or proceeding or after judgment therein. [L. 93, p. 111, § 1.] 


See infra 8§ 6970, 6998, exceptions in crim- chapter see: L. ’54, 169, §§ 211-214; Iu. "" 


inal cases. §§ 261-267; Cd. ’81, §$ 357-263: L. '85, pp. 70-73, 
See infra Title 36, ‘‘Appeals.’’ $$ 1-8; L. "90, p. 333; L. 91, p. 348, §§ 25-27; 
For former laws on the subject of this 2 H. S $$ 390-398, 


§ 5051. When to be Taken. 


It shall not be necessary or proper to take or enter an exception to any 
ruling or decision mentioned in the last section which is embodied in a written 
judgment, order or journal entry in the cause. But this section shall not apply 
to the report of a referee or commissioner, or to findings of fact or conclusions 
of law in a report or decision of a referee or commissioner, or in a decision of 
a court or judge upon a cause or part of a cause, either legal or equitable, tried 
without a jury. [L. ’93, p. 112, § 2.] 


Bal. Wash. Code [I—11 1389 
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The evidence in an equity case or in an requested: Forrest v. Gilchrist, 14 W., 4, 
action tried by the court without a jury, and cases cited; Irwin v. Water Co., 12 W., 
will not be revlewed on appeal, when no 112; Brick Co. v. Adler, 12 W., 24; Monte- 
exceptions were taken to the findings of sano v. Blair, 12 W., 188; Rice v. Stevens, 
the court, nor other or different findings 9 W., 298; McKee v. Whitworth, 15 W., 336. 


§ 5052. Manner of Taking in Cases Tried by Court. 

Exceptions to the report of a referee or commissioner, or to findings of 
fact or conclusions of law in a report or decision of a referee or commissioner, 
or in a decision of a court or judge upon a cause or part of a cause, either 
legal or equitable, tried without a jury, may be taken by any party, either by 
stating to the judge, referee or commissioner when the report or decision is 
signed, that such party excepts to the same, specifying the part or parts ex- 
cepted to (whereupon the judge, referee or commissioner, shall note the excep- 
tions in the margin or at the foot of the report or decision); or by filing like 
written exceptions within five days after the filing of the report or decision, or, 
where the report or decision is signed subsequently to the hearing and in the 
absence of the party excepting, within five days after the service on such party 
of a copy of such report or decision or of written notice of the filing thereof. 
[L. 793, p. 112, § 3.] 


Where exceptions to findings of fact and 


based: National Bank v. Vinegar Works, 
conclusions of law are not taken within : 2 


15 W., 126. 


five days after their filing, they are insuf- 
ficient to secure a review in the appellate 
court of the evidence upon which they are 


The court has no power to extend the 
time for taking exceptions to findings of 
fact and conclusions of law: 


§ 5053. Manner of Taking in Jury Cases. 

Exceptions to a charge to a jury, or to a refusal to give as a part of such 
charge instructions requested in writing, may be taken by any party by stating 
to the court, after the jury shall have retired to consider of their verdict, 
and, if practicable, before the verdict has been returned, that such party 
excepts to the same, specifying by numbers of paragraphs or otherwise the 
parts of the charge excepted to, and the requested instructions the refusal 
to give which is excepted to; whereupon the judge shall note the exceptions 
in the minutes of the trial, or cause the stenographer (if one is in attendance) 
so to note the same. [L. ’93, p. 112, § 4.] 


§ 5054. How Entered in Minutes. 

Exceptions to any ruling upon an objection to the admission of evidence, 
offered in the course of a trial or hearing, need not be formally taken, but the 
question put or other offer of evidence, together with the objection thereto 
and the ruling thereon, shall be entered by the court, judge, referee or com- 
missioner (or by the stenographer, if one is in attendance) in the minutes of 
the trial or hearing, and such entry shall import an exception by the party 
against whom the ruling was made. [L. 793, p. 112, § 5.] 


§ 5055. Manner of Taking and Entry. 

Exceptions to any ruling or decision made in the course of a trial or 
hearing, or in the progress of a cause, except those to which it is provided 
in this chapter that no exception need be taken and those to which some other 
mode of exception is in this chapter prescribed, may be taken by any party by 
stating to the court, judge, referee or commissioner making the ruling or de- 
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cision, when the same is made, that such party excepts to the same; whereupon 
such court, judge, referee or commissioner shall note the exception in the 
minutes of the trial, hearing or cause, or shall cause the stenographer (if one is 
in attendance) so to note the same. [L. 793, p. 113, § 6.] 


§ 5056. Review on Appeal. 

Alleged error in any order, ruling or decision to which it is provided in 
this chapter that no exception need be taken, or in any report, finding of 
fact, conclusion of law, charge, refusal to charge, or other ruling or decision 
which shall have been excepted to by any party as prescribed in this chapter, 
shall be reviewed by the supreme court, upon an appeal taken by the party 
against whom any such ruling or decision was made, or in which he has joined, 
from any other appealable order or from the final judgment in the cause, 
where such error, if found to exist, would materially affect the correctness of 
the judgment or order appealed from: Provided, The ruling or decision, the 
alleged error in which is sought to be so reviewed, together with the exception 
thereto, if any, was a matter of record in the cause in the first instance, or 
before the hearing of the appeal has been brought into the record in the 
manner prescribed in this chapter. And any such alleged error shall also be 
considered in the court wherein or by a judge whereof the same was com- 
mitted, upon the hearing and decision of a motion for a new trial, a motion 
for judgment notwithstanding a verdict, or a motion to set aside a referee’s 
report or decision, made by a party against whom the ruling or decision to 
be reviewed was made, whether the alleged erroneous ruling or decision is a 
part of the record or not, where the alleged error, if found to exist, would 
materially affect the decision of the motion. But no exception to any appeal- 
able order or to any final judgment shall be necessary or proper in order to 
secure a review of such order or judgment upon direct appeal therefrom. [L. 
93, p. 113, $ 7.] 


See supra § 4993, manner of conducting W., 331 


trial. 

No statement of facts is necessary on 
appeal when the only matter to be deter- 
mined is whether the lower court ruled 
correctly upon the questions of law pre- 
sented: Watson v. Sawyer, 12 W., 35; State 
v. McQuade, 12 W., 354; Howard v. Shaw, 
10 W., 151; Railway Co. v. Johnson, 1 W., 97. 

Where the only error assigned is the 
judgement of dismissal of a complaint, 
Which is substantially the sustaining of a 
demurrer thereto, there is no necessity for 
a bill of exceptions: Long v. Billings, 7 W., 
267 


l. 

Where the judgment recites that it was 
rendered upon the pleadings and oral ad- 
missions of the parties in open court, it will 
not be disturbed on appeal where the rec- 
ord does not set forth the oral admissions, 
the presumption being that the judgment 
was sustained by the facts presented to the 
lower court: Byers v. Rothschild, 11 W., 
290. 

A verdict will not be disturbed on appeal 
if there is sufficient evidence to support it 
upon any theory, where no exceptions were 
tuken to the instructions to the jury of the 
lower court: Blumenthal v. Meat Co., 12 


Findings of fact and exceptions thereto 
are unnecessary to obtain a review of the 
facts in the case where the trial court 
ordered a judgment of non-suit: Murray v. 
Shoudy, 13 W.. 33. 

Exceptions to findings of fact taken 
nearly a year after their filing, and nearly 
three months subsequent to notice of ap- 
peal, will not be considered by the appel- 
late court: Ballard v. Bank, 13 W., 670. 

Where there is no exception to a finding 
of the court that a lien notice Was suth- 
cient. or a refusal by the court to find it 
insufficient. the question of its sutficiency 
cannot be raised on appeal, even though it 
was admitted in evidence over the appel- 
lant’s objection: McPherson v. Smith, 14 
WwW.. 226; Wash. Mfg. Co. v. Adler, 12 W., 24. 

An erroneous instruction, when not com- 
plained of and excepted to, constitutes on 
appeal the law of the case, and the record 
will not be cxamined at the instance of the 
respondent for the purpose of determining 
wherein it is erreneous: Pepperal v. Tran- 
sit Co., 15 W., 176. 

Errors not raised in the court below can- 
not be urged on appeal: State v. Owes, 
15 W., 468. 


$ 5057. Bill of Exceptions, What Constitutes. 
Any party to any action or proceeding may, at any stage thereof, have any 
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rulings or decisions of the court, or a judge, referee or commissioner thereof, 
in the cause, together with the necessary evidence, papers or proceedings 
connected therewith or on which the same were based, and the exceptions 
thereto, if any, not already a part of the record in the cause, or so much of all 
- or any thereof as is not already a part of the record, made a part of the record 
in the cause, by the certifying of a bill of exceptions as in this chapter pro- 
vided. And any such party may, after the making of an appealable order 
or the fina] judgment in the cause, have all rulings, decisions, evidence, papers, 
proceedings and exceptions in the cause, or so much thereof as may be material 
to an appeal from such appealable order or from the final judgment, as the 
case may be, not already a part of the record, made a part of the record in the 
cause by the certifying of a statement of facts, as in this chapter provided. 
The certifying of a bill of exceptions or statement of facts shall not prevent 
the subsequent certifying of other bills of exceptions or statements of facts, or 
both, comprising other matters in the cause, at the instance of the same or 
another party; but only one bill of exceptions or statement of facts can be 
settled or certified after the rendition of the final judgment in the cause. [L. 
793, p. 114, § 8.] 


Although a transcript on appeal is prop- 
erly certified, yet where the bill of excep- 
tions accompanying it is a detached paper, 
without authentication, the supreme court 
will ignore the errors shown in the bill: 


trial on the ground of insufficiency of the 
evidence, and a bill of exceptions is made 
a part thereof for the purpose of bringing 
the evidence into the record, it is unneces- 
sary that the bill of exceptions contain any 


Stinson v. Sachs, 8 W., 391. assignment of error: Shotwell v. Dodge, 
Where the record contains an exception 8 +» 337. 

to the refusal of the court to grant a new 

§ 5058. Bill of Exceptions—Amendments—Notice to Settle. 

A party desiring to have a bill of exceptions or statement of facts certified 
must prepare the saine as proposed by him, file it in the cause and serve a 
copy thereof on the adverse party, and shall also serve written notice of the 
filing thereof on any other party who has appeared in the cause. Within ten 
days after such service any other party may file and serve on the proposing 
party, any amendments which he may propose to the bill or statement. Either 
party may then serve upon the other a written notice that he will apply to the 
judge of the court before whom the cause is pending or was tried, at a time and 
place specified, the time to be not less than three nor more than ten days after 
service of the notice, to settle and certify the bill or statement; and at such 
time and place, or at any other time or place specified in an adjournment 
made by order or stipulation, the judge shall settle and certify the bill or state- 
ment. If the judge is absent at the time named in a notice or fixed by ad- 
journment, a new notice may be served. If no amendment shall be served 
within the time aforesaid, the proposed bill or statement shall be deemed 
agreed to and shall be certified by the judge at the instance of either party, at 
any time, without notice to any other party on proof being filed of its service, 
and that no amendments have been proposed; and if amendments be proposed 
and excepted [accepted], the bill or statement as so amended shall likewise be 
certified on proof being filed of its service and the service and acceptance of 
the amendments. [L. ’93, p. 114, $ 9.] 


1392 


CuHap. VII.] 


Service upon a respondent of a proposed 
statement of facts prior to its filing is in- 
sufficient to give the court jurisdiction: 
Erickson v. Erickson, 11 W., 16; and the 
statement of facts will be stricken from 
the files where it appears in the record 
that the copy was served before the orig- 
inal was filed: Boyle v. Railway Co., 13 

., 383; Barkley v. Barton, 15 W., 33. 

A bill of exceptions will be stricken from 
the transcript, upon motion, when no no- 
tice of its settlement hud been given to the 
adverse party: State v. Howard, 15 W., 425. 

A statement of facts will not be stricken 
by the appellate court upon the ground 
that it was served before filing, when the 
only showing to that effect is an affidavit 
presented to the appellate court alleging 
that fact: State v. Moss, 13 W., 42; Chan- 
dler v. Shingle Co., 13 W., 89. 

Failure to serve written notice of filing 
of a proposed statement of facts upon a 
party who has appeared in a cause, while 
not such an irregularity as to work a loss 
of jurisdiction, is ground for striking the 
statement, and for affirmance of the judg- 
ment when there is no question for review 
outside the statement: First Natl. Bank v. 
ae 11 W., 409; McQuillan v. Seattle, 

Service of notice of the settlement of a 
statement of facts by mail is not sufficient 
where both parties reside in the same 
place: Bowen v. Cain, 7 W., 469. 

Where the notice of settlement designates 
no place at which application therefor is to 
be heard, the statement will be stricken on 
the ground that it was settled and certified 
Pua notice to respondent: Asphalt Co. 

Gribble, 8 W., 255. 

rhe fact that notice of the settlement 
was given prior to the rendition of judg- 
ment, is not ground for striking the state- 
ment, when the notice designated a day 
subsequent to the judgment as the time 
when application for the settlement would 
be made: Phillips v. Port Townsend, 8 W., 


Where a notice was given for the settle- 
ment of a statement of facts and bill of 
exceptions, and a statement was prepared 
and filed at the time notice was given, the 
fact that the court, after consideration, 
finafly settled the objections of appellant 
by bill of exceptions, is not error: Miller 
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v. Vermurie, 7 W., 386. 

Where respondent does not appear at the 
settlement of the statement of facts, and 
there is no copy of the notice of the settle- 
ment in the record, the statement will be 
a on motion: Ward v. Tucker, 7 W., 


A respondent who was present at the 
time of the settlement of a statement of 
facts, and who fails to object that it was 
not noted for settlement upon that date, 
cannot raise such objection for the first 
time on appeal: McGlaughlin v. Merriam, 
T W., 111. 

Where respondents have had an oppor- 
tunity to propose amendments to the state- 
ment of facts, and have neglected to do so, 
they will not be permitted to bring into the 
record a supplemental statement: In re 
Hili’s Heirs, 7 W., 421. 

Where a statement has heen settled on 
the day set therefor, and no amendments 
have been proposed within the required 
time, the court cannot subsequently alter 
or amend the statement and then amend 
his certificate so as to make it conform to 
the statement hus altered: Warburton v. 
Ralph, 9 W., 

Where an amendmiéni has erroneously 
been made to a statement of facts, the 
proper remedy is by mandamus to compel 
the lower court to settle a proper state- 
ment: Scott v. Bourn, 13 W., 471; Warbur- 
ton v. Ralph, 9 W., 537. 

Where no amendments or objections toa 
statement of facts have been served by the 
respondent on the appellant, the statement 
may be certified by the judge in the ab- 
sence and without notice to the respond- 
ent: Maney v. Hart, 11 W., 67; Ward v. 
Huggins, 7 W., 617. 

The settlement of a statement is valid 
and legal upon the day set for hearing, 
when no amendments have been proposed 
within the prescribed time, although the 
court, by an order prior to said date, has 
extended the time for settlement for the 
purpose of allowing amendments to be pro- 
posed: Warburton v. Ralph, 9 W.. 537. 

When a case is heard upon an agreed 
statement of facts, stipulated to be all the 
facts in the case, and the decree is based 
thereon, no other statement of facts is 
We a on appeal: Asher v. Sekofsky, 
10 W 


$ 5059. How Written Evidence Certified. 

Depositions and other written evidence on file shall be appropriately 
referred to in the proposed bill or statement, and when it is certified the same 
or copies thereof, if the judge so direct, shall be attached to the bill or state- 
ment and shall thereupon become a part thereof. [L.’93, p. 115, § 10.] 


Exhibits and written evidence introduced 
upon the trial need not te attached to the 
statement of facts upon appeal until it is 
certified, if appropriate reference to the ex- 
hibits has been made in the copy of the 
statement served upon the respondents: 
Douthitt v. MacCulsky, 11 W., 601. 

A statement of facts which refers to cer- 
tain exhibits received in evidence as in- 
cluded in the record, is insufficient where 
such exhibits are not attached to the state- 
ment nor among the papers transmitted to 
the supreme court: State v. Directors, 14 
W.. 222. 

Where it was stipulated upon the trial 
that certain evidence Introduced in another 
action should be admitted as a part of the 
case and considered by the court, such evi- 


dence must be included in the statement of 
facts, and a failure to so include it will 
render the statement insufficient: Id. 

In order that affidavits. claimed to have 
been used on the hearing below. may be 
considered a part of the record on appeal, 
there must be a certificate of some sort to 
show that they in fact were presented or 
read to the lower court: Clay v. Irrigation 
wr ra WwW. 5438; Winsor v. McLachlan, 12 

9 

In order that affidavits used on a motion 
for a new trial or on a motion for a con- 
tinuance may be heard on appeal they 
must be made a part of the record by a 
proper hill of exceptions or statement of 
facts: State v. Howard, 15 W., 429. 


§ 5060. Certificate, What to Contain—How Signed. 
The judge shall certify that the matters and proceedings embodied in the 
bill or statement, as the case may be, are matters and proceedings occurring 
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in the cause and that the same are thereby made a part of the record therein; 
and, when such is the fact, he shall further certify that the same contains all 
the material facts, matters and proceedings heretofore occurring in the cause 
and not already a part of the record therein, or (as the case may be) such 
thereof as the parties have agreed, to be all that are material therein. The 
certificate shall be signed by the judge, but need not be sealed; and thereupon 
all the matters and proceedings embodied in the bill of exceptions or state- 
ment of facts, as the case may be, shall become and thenceforth remain a 
part of the record in the cause, for all the purposes thereof and of any appeal 
therein. The judge may correct or supplement his certificate according to 
the fact, at any time before an appeal is heard. And if the judge refuse to 
settle or certify a bill of exceptions or statement of facts, or to correct or 
supplement his certificate thereto, in a proper case, he may be compelled so 
to do by a mandate issued out of the supreme court, either pending an appeal 
or prior thereto. [L. 93, p. 115, $ 11.] 


Where it appears that the testimony is fact only a part of the testimony has been 


withcut any certificate showing that it is 
all the testimony in the case, and was not 
served upon the respondents, it will be 
eee from the record: Case v. Ham, 9 

A trial judge cannot be compelled to cer- 
tify that the statement “contains what the 
parties have agreed and accepted to be all 
the material facts, matters and proceed- 
ings heretofore occurring in the cause, and 


incorporated therein: State v. Parker, 9 
WwW., 63 


The appellate court will not disregard the 
certificate of the trial judge that the state- 
ment of facts and the attached exhibits 
contain all the material facts, matters, 
things and proceedings occurring at the 
trial, merely because the statement is in a 
ee form: Murray v. Shoudy, 13 W., 


not already a part of the record,” when in A 


§ 5061. How Certified Upon Change or Death of Judge. 

If the judge before whom the cause was pending or tried shall from any 
cause have ceased to be such judge he shall, notwithstanding, settle and certify, 
as the late judge, any bill of exceptions or statement of facts that it would be 
proper for him to settle and certify if he were still such judge, and such acts 
on his part shall have the same effect as if he were still in office; and he may 
be compelled by mandate so to do, as if still in office. If such judge shall die 
or remove from the state while in office or afterwards, within the time within 
which a bill of exceptions or statement of facts, in a cause that was pending 
or tried before him, might be settled and certified under the provisions of this 
chapter, and before having certified such bill or statement, such bill or state- 
ment may be settled by stipulation of the parties with the same effect as if 
duly settled and certified by such judge while still in office. But if the parties 
cannot agree, and if such judge, when removed from the state, does not attend 
within the state and settle and certify a bill of exceptions or statement of facts 
in case one has been duly proposed, his successor in office shall settle and 
certify such bill or statement in the manner in this chapter provided, and in so 
doing he shall be guided, so far as practicable, by the minutes taken by his 
predecessor in office, or by the stenographer, if one was in attendance on the 
court or judge, and may, in order to determine any disputed matter not suthi- 
ciently appearing upon such minutes, examine under oath the attorneys in 
the cause who were present at the trial or hearing, or any of them. [L. *93, 
p. 116, § 12.] 
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The judge before whom a case is begun 
and who disposes of the main issues in the 
case, is the only one authorized to settle 
and certify a statement of facts, notwith- 
standing that during the trial the case was 
transferred to a judge sitting with a jury 
for the purpose of disposing of certain 
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questions of fact: Hill v. Young, 7 W., 33. 

The act of ’93 authorizing certain judges 
whose term of office had expired to settle 
and certify statements of fact, did not em- 
power such judges to transfer the matter 
to their successors in office: “Michigan Co. 
v. Saunders, 7 W., 302. 


§ 5062. When to be Filed—Effect of Irregularity. 

A proposed bill of exceptions or statement of facts must be filed and 
served either before or within thirty days after the time begins to run within 
which an appeal may be taken from the final judgment in the cause, or (as 
the case may be) from an order with a view to an appeal from which the bill 
or statement is proposed: Provided, That the time herein prescribed may be 
enlarged either before or after its expiration, once or more, but not for more 
than sixty days additional in all, by stipulation of the parties, or for good cause 
shown and on such terms as may be just, by an order of the court or judge 
wherein or before whom the cause is pending or was tried, made on notice to 
the adverse party. And the certifying of a bill of exceptions or statement of 
facts provided for by this chapter, and the filing and service of the proposed 
bill or statement, the notice of application for the settlement thereof, and all 
other steps and proceedings leading up to the making of the certificate, shall 
be deemed steps and proceedings in the cause itself, resting upon the jurisdic- 
tion originally acquired by the court in the cause, and no irregularity or failure 
to pursue the steps preseribed by this chapter on the part of any party, or 
the judge, shall affect the jurisdiction of the judge to settle or certify a proper 
bill of exceptions or statement of facts. [L. 793, p. 116, § 13. ] 


Notice of settlement of the statement of 
facts given within thirty days after the 
filing of a judgment is sufficient, although 
the judgment bears an earlier date: Mc- 
Glaughlin v. Merriam, 7 W., 111. 

A statement of facts, which was received 
by the clerk on the thirtieth day after the 
rendition of the judgment, will not be 
stricken frem the record when filed by the 
clerk as received on the day following its 
actual receipt: Bank v. Willey, 7 W.. bañ. 

Where a statement of facts is not filed 
within thirty days after judgment, al- 
though handed to the hailiff of the court 
to be carried to the clerk within the re- 
quired time, it will be stricken: McQuillan 
v. Seattle, T W.. 331. 

The service of a proposed statement of 


appellant is sufficient, although there are 
other parties to the action who do not join 
in the appeal: Howard v. Shaw, 10 W.. 151. 

A statement of facts filed ninety-one days 
after final judgment will. upon motion, be 
stricken from the files: Loos v. Rondema, 
10 W., 164. 

The objection that the statement of facts 
was not filed within the time required by 
statute, being a jurisdictional question, 
may be raised for the first time in the ap- 
pelNate court: Id. 

The time within which a statement of 
facts must be settled cannot be extended 
unless notice of the application is given to 
the adverse party, or a sufficient excuse 
for failing to give such notice is shown: 
McQuestion v. Morrill, 12 W., 235. 


facts upon the only parties adverse to the 


g 5063. Return of Bill—Extension of Time for Brief. 

The copy of a proposed bill or statement which is served as in this chapter 
prescribed, shall be returned to the party serving the same upon the bill or 
statement being certified, if he has appealed to the supreme court, or upon 
his thereafter appealing, for his use in preparing his brief on the appeal, and 
the time limited by any law or rule of court for the service and filing of his 
brief shall be enlarged by any delay in returning such copy as herein required 
to the extent of such delay; and when he serves his brief he shall return such 
copy to the party on whom it was originally served, and his brief shall not 
be deemed served till such copy is so returned by him. [L. 793, p. 117, § 14.] 
3 5064. What Shall be Part of Record. 

All reports of referees or commissioners, with the testimony and other 


evidence returned into court therewith, all findings of fact and conclusions of 
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law made in writing by a judge, referee or commissioner and signed by him, 
all charges to a jury made wholly in writing, all instructions requested in 
writing to be given as part of a charge, all verdicts, general or special, and 
all rulings and decisions embodied in a written judgment, order or journal 
entry in the cause, together with all exceptions, if any, taken to any thereof, 
as well as all papers and matters hitherto deemed a part of the record, shall 
be deemed and are hereby declared to become, upon being filed in the cause, 
or, as the case may be, embodied in a journal entry, a part of the record in the 
cause, for all the purposes thereof and of any appeal therein; and it shall not 
be necessary or proper, for any purpose, to embody the same in any bill of 
exceptions or statement of facts. [L. ’93, p. 117, § 15.] 


A stenographer’s longhand notes of testi- the referee’s report, is sufficient on appeal, 
mony taken before a referee In an action at without the filing of a Statement of facts: 
law, and attached to and made a part of Bash v. Mining Co., 7 W., 122. 

§ 5065. How Certified When Cases Consolidated. 

When two or more causes shall have been consolidated it shall not be 
necessary, for any purposes of an appeal which concerns only one or more, 
and not all of the original causes, to embody in a bill of exceptions or statement 
of facts any fact, matter or proceeding that relates solely to an original cause 
with which the appeal is not concerned; and the bill or statement shall be 
certified as in this act prescribed, notwithstanding the omission therefrom of 
such facts, matters and proceedings. [].. 793, p. 118, § 16.] 

The fact that an appeal involves two served with notice of appeal, although 
separate causes which had been consoli- there may have been a proper service upon 
dated, will not warrant the supreme court all the defendants in one of the causes as 
in entertaining jurisdiction of the appeal originally instituted: Cornell v. Hotel Co., 


from a single decree entered therein, when 15 W., 
some of the defendants have not been 


& 5066. Construction of Chapter. 

This chapter shall apply to and govern all civil actions and proceedings, 
both legal and equitable, and all criminal causes, in the superior courts, but 
shall not apply to courts of justices of the peace or other inferior courts or 
tribunals from which an appeal does not he directly to the supreme court. 
This chapter shall govern proceedings had after it shall take effect, in actions 
then pending as well as those in actions thereafter begun; but it shall not affect 
any right acquired or proceeding had prior to the time when it shall take 
effect, nor restore any right or enlarge any time then already lost or expired. 
And except as above provided all acts and parts of acts inconsistent with the 
provisions of this act are hereby repealed. [L. ’93, p. 118, $$ 17, 18.] 

Where the law governing appeals is although judgment had been rendered and 
changed, the settlement of a statement of notice of appeal given prior to its oe 


facts on a pending appeal must be gov- effect: Wintermute v. Carner, 8 W., 
erned by the provisions of the new law, 
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CHAPTER VIII. 
OF NEW TRIALS. 


$ 5070. New Trial, Defined. 

A new trial is a re-examination of an issue [of fact] in the same court 
after a trial and decision by a jury, court, or referees. [L. 5+4, p. 170, § 215; 
Cd. °81, § 275; 2 H. C., § 399; Or., § 234; Cal. C. C. P., § 656; see Ia., § 
4044. ] 


Definition quoted in Knight v. Roche, 56 Cal., 15, 17; Benjamin v. Stewart, 61 Cal., 

605; Whittenbock v. Bellmer, 62 Cal., 559. 

§ 5071. When New Trial May be Granted. 
The former verdict or other decision may be vacated and a new trial 

granted, on the motion of the party aggrieved, for any of the following causes 

materially affecting the substantial rights of such party:— 

1. Irregularity in the proceedings of the court, jury, or adverse party, or 
any order of the court, or abuse of discretion, by which such party was pre- 
vented from having a fair trial; 

2. Misconduct of prevailing party or jury; and whenever any one or more 
of the jurors shall have been induced to assent to any general or special verdict 
to a finding on any question or questions submitted to the jury by the court, 
other and different from his own conclusions, and arrived at by a resort to the 
determination of chance or lot, such misconduct may be proved by the ath- 
davits of one or more of the jurors; 

3. Accident or surprise which ordinary prudence could not have guarded 
against; 

4. Newly discovered evidence, material for the party making the applica- 
tion, which he could not with reasonable diligence have discovered and pro- 
duced at the trial; 

5. Excessive damages, appearing to have been given under the influence of 
passion or prejudice; 

6. Error in the assessment of the amount of recovery, whether too large 
or too small, when the action is upon a contract, or for the injury or detention 
of property; 

7. Insufficiency of the evidence to justify the verdict or other decision, or 
that it is against law; 

8. Error in law occurring at the trial and excepted to at the time by the 
party making the application. [L. 754, p. 170, X 216; L. “69, p. 67, $ 278; 
Cd. °81, § 276; 2 11. C., § 400; see Or., § 235; see Cal. C. C. P., § 657; Ia., $ 
4044.] 


See supra § 4993 and notes. 

See supra § 5013 and notes. 

See supra § 5019 et seq., verdict. 

See supra § 5029, findings, etc., in trial by 
court. 

See infra § 6965 et seq. and notes, new 
trial and arrest of judgment in criminal 
cases. 

See infra § 5154, new trial for reasons oc- 


curring after verdict ete. 

See infra § 6500, subd. 6, authorizing ap- 
peals from an order granting a new trial. 

GENERAL RULES.—If a non-suit has 
been granted, no motion for a new trial is 
necessary in order to secure consideratiton 
of the cause on appeal: Burns vy Com- 
mencement Bay L., ete., Co., 4 W., 558. 
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A motion for a new trial is not neces- 
sary, except to call the attention of the 
court to and obtain a ruling upon matters 
not previously presented, and which there 
had been no opportunity to present at the 
trial: Id.: Jones v. Jenkins, 3 W., 

The making of a moticn below for a new 
trial upon the statutory grounds does not 
save an objection going to the form of the 
action, in that the testimony shows a vari- 
ance or a failure of proof, where no objec- 
tion was made to the admission of the evi- 
dence, nor any motion for non-suit on ac- 
count of failure of proof, nor any request 
for an instruction to find for the appellant 
for such reason: Sweeney v. Pacific Coast 
Elevator Co.. 14 W., 562. 

The granting or refusal of a new trial 
is matter within the discretion of the trial 


court: Smith v. U. S., 1 W. T., 262; Rine- 
hart v. Watson. 11 W., 526; Rotting v. 
Cleman, 12 W., 615. 


The refusal of the trial court to set aside 
the verdict and grant a new trial is an 
exercise of discretion, not reviewable by 
the appellate court. unless the discretion 
has been abused, or that there 1s a great 
preponderance of the evidence against tne 
verdict: Page v. Rodney, 2 W. T., 461; af- 
firming Gove v. Moses. 1 W. T., 7; Corbitt 
v. Harrington, 14 W., 197; Rinehart v. Wat- 
son, supra. 

Courts are reluctant to set aside verdicts 
of juries, even where they have themselves 
heard the testimony, and they should be 
more reluctant to disturb the verdict 
when as an appellate court they have not 
heard the testimony, hence the appellate 
court will not set aside the verdict unless 
there is no evidence to sustain it: Will- 
lams v. Miller, 1 W. T., S$. 91. 

Under § 4894 supra. the court may extend 
the time in which to file a motion for a 
new trial after the time fixed by statute 
has expired; and this may be done so as 
to validate a motion ineffectual hecause not 
filed in time: Bailey v. Drake, 12 W., 99. 

An erroncous ruling that works no preju- 
diee toa narty is not cause for a new trial: 
Newberg v. Farmer, 1 W. T.. 182: but a ver- 
dict manifestly against the evidence and 
contrary to law should be set aside: King 
Co. v. Collins, 1 W. T., 469. 

A new trial may be awarded though the 
verdict be supported by some evidence, 
when it appears that it is insufficient to 
support the verdict: Pederson v. Seattle, 
ete., St. Ry. Co.. 6 W.. 202. 

Tf there is sufficient legal testimony to 
support the verdict of a jury, although the 


testimony may be conflicting, the verdict 
should not be disturbed: Puget Sound, 
ete.. Ry. Co. v. Ingersoll, 4 W.. 675: Brasen 
v. S. L., ete.. Rv. Co., 4 W., 754; Dillon v. 
Folsom, 5 W., 429: Booth v. Columbia, ete., 
Ry. Co., 6 W., 5381: Burden v. Cropp, T W. 
19S; Noves v. Pugin, 2 W., 653: Lybarger v. 
State, 2 W.. 553; Graves v. Griffith R., etc., 
Ca., 3 W., 742; Rotting yv. Cleman. 12 W., 615. 


The verdict of a jury will not be dis- 
turnen where there is sufficient evidence to 
ws ciwNo al the facts necessary to sustain 
the issue made by the successful party, 
although the court may be of the opinion 
that the evidence on the other side is of 


greater weight: Burden v. Cropp. 7 W.. 19; 
Dougan v. Al-hott. 7 W., 370; Harper v. Sin- 
clair, 7 W.. 373, 376. 


If the jury disregard the law as given by 
the court, it is the court's duty to instantly 
set aside the verdiet: N. P. Ry. Co. v. 


Hess, 2 W., 383, 393. 
A verdict which, under the pleadings. fs 
either a mistake or a compromise, should 


not he received, but the jury should be di- 
rected to find the full sum or nothing: 
Frost v. Ainslie L. Co.. 3 W., 241. 

The action of the lower court in granting 
a new trial will not be reversed on appeal, 
if there Is any theory upon which such ac- 
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tion can be sustained: Trumbull v. Jack- 
man, 9 W., 524. 

Where the verdict has been rendered 
against defendants jointly and the evidence 
shows a separate and not a joint employ- 
ment, the granting of a new trial is not an 
abuse of discretion: Id. 

Assuming that the trial judge should not 
have undertaken to tell the jury upon what 
state of facts defendants would be deemed 
negligent, yet, having done so, and having 
drawn a correct conclusion from the facts 
stated, a new trial will not be granted on 
that ground, for the reason that no injury 
could result therefrom: Carroll v. Cen- 
tralia W. Co., 5 W., 613. 

PRACTICE.—A motion for a new trial 
need only present such grounds as arise or 
are ascertained subsequent to the trial, 
which the party had no opportunity to or 
could result therefrom: Carroll v. Cen- 
Jenkins, 3 W., 17, 22. 

Where the record shows that the motion 
for a new trial was made on several 
grounds, but does not show upon which of 
them the ruling of the court was based, 
the order will not be reversed if it was 
within the sound discretion of the court to 

make it upon any of the grounds stated: 
Rotting v. Cleman, 12 W., 615. 

The allegations of the grounds of a mo- 
tion for a new trial in the language of the 
ae is sufficient under this section: Id., 

1. 

Under former statutes, held, that a mo- 
tion for a new trial, not specifically stating 
the grounds relied on save in the statutory 
language, was properly dented: Dawson 
v. Raum. 3 W. T., 464; Bradshaw v. Ty., 3 
W. T., 265. 

The granting of a motion for a new trial, 
in which over fifty distinct assignments of 
error are alleged, without specifying the 
grounds upon which the order is based, 
cannot be urged as res adjudicata upon any 
of the gounds assigned: State v. Largent, 
9 W., 691. 

Where there was no motion for a new 
trial on the ground of insufficiency of the 
evidence to sustain the verdict, the question 
cannot be raised on appeal from an order 
denying defendant's motion for judgment 
upon special issues i ial orga to the jury: 
Tingley v. Fairhaven L. Co.. 9 W., 3t. 

A new trial may be granted ‘as to defend- 
ants who answer, and denied as to a de- 
faulting defendant, although the motion is 
made on behalf of all: Ex parte Lowman, 
ete.. Co., 2 W.. 427. 

EXCESSIVE VERDICT.—Where a ver- 
dict is larger than is warranted by the evi- 
de nee it is excessive and it is error to deny 
a motion for a new trial: Brotton v. Lan- 
gert, 1 W., 227. See case for example. 

A verdict of $15.000 for injuries to a child 
of nine years of age necessitating the ain- 
putation of one of his legs. is not exces- 
sive: Roth v. Union Depot Co., 13 W.. 525. 

A verdict for $1.900 is not excessive in an 
action for damages as result of a collision 
in which plaintiff was injured and bruised, 
her wagon destroyed, and contents se- 
riously damaged and horses injured: Snur- 
rier v. Front St.. ete., Ry. Co., 3 W.. 659, 

Verdict for 95,00 in action for personal 
injuries, held not excessive in Sears v. Se- 
attle. ete., St. Ry. Co.. 6 W., 227. 

A verdict for $13.625 is not excessive for 
Injuries received through the negllgence of 
defendant when it avpears that the plaint- 
iff was a nealthy man prior to the injury, 
that as a result of the accident he recetved 
a scalp wound, an injury to the small of 
the bac ond probably a resuhant iniuryv 
to the kidneys; that the lower cxtremities 
are partially paralyzed. and that he can- 
not walk without crutches: that he suffers 
much pain, sleeps but little, and will never 
be able to do work as a turner and mill- 
wright, or any othcr kind of labor, and will 
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prcbably not live longer than a year. Sut- 
ton V. Snohomish, 11 W 

If the trial court 
the damages assessed by 
sive, it is not required to 
but may properly direct 
excessive portion of the verdict: 
ough v. Gt. No. Ry. Co., 15 W., 244; Winter 
v. Shoudy. 9 W.. 52: Kohler v. Fairhaven 
., Ry. Co., & W. 452; Rigney V. Tacoma 
; A , 9 W., 245. 

Verdict for $7.000 in action for personal 
injuries reduced to $5,000 in Cogswell V. 
West St.. ete.. Elec. St. Ry. Co.. 5 W., 47. 

A verdict of $30.000 for injuries inflicted 
upon a child of tender years through de- 
fendant’s regligence in the operation of its 
cable car is excessive, and should be re- 
duced to $12.000, though the injuries were 
severe and the results to the plaintiff very 
serious: Mitchell v. Tacoma Ry. & Motor 
Co.. 13 W., 560. 

Where a party refuses to comply with the 
order of the court requiring a remission of 
a portion of the verdict as a condition for 
granting a new trial the order will not be 
reversed unless the trial cout clearly abused 
its discretion: Kohler v. Fairhaven, etc., 
Ry. Co., 8 W., 452; Rigney v. Tacoma L. & 
W Co.. 9 W.. 247. 


NEWLY DISCOVERED EVIDENCE.— 
discovered evidence would 
a different verdict than the 
one rendered, it is error to refuse a new 
trial: 8 Wa 26. 

A new trial should not be granted for 
newly discovered evidence unless the court 
is satisfied that the legitimate effect of such 
evidence would be to change the verdict 
reneercd, mere cumulative or corrobora- 
tive evidence 18 not sufficient. What the 
newly discovered evidence is must be made 
clearly to appear: McKilvir V. Manchester, 


1 W. T.. 255; Leschi v. Ty., 1 W. T., 13; Tol- 
mie v. Dean, 1 W. T., 46. 
A new trial will not be granted on the 


ground of newly discovered evidence in or- 
Ger that a witness may elaboiate his te-- 
timony on matters which would contradict 
his previous testimony: State V. Nord- 
strom, 7 W., 506. 

Where it appears {hat evidence assigned 
as newly discovered is material and could 
not have been previously discovered with 
diligence, it is an abuse of discretion to 
refuse a new trial: State v. Stover. 3 
205: State V. John Port Townsend, 7. W., 

The denial of a motion for 
based upon newly discovered evidence {s 
not erroncous. when ncither the material- 
ity of the evidence nor the exercise of due 
diligence in attempting to secure it are 
reasonably made to appear from the affi- 
davit supporting the motion: Wilson V. 
Waldron, 12 W. 149. 

SURPRISE.—Surprise cannot exist as 
ground for.a new trial when the pleadings 
put the parties on notice of the matters 
claimed as a surprise: Booth v. Columbia, 
ete., Ry. CO., 6 W., 531. 

In an action for goods sold and delivered 
to which the defendant had filed a general 
deniel, plaintiff is not entitled to a new 
trial on the ground of surprise, because of 
the testimony of the defendant denying 
that he had ever ordered or received the 
goods: Wilson v. Waldron, 12 W., 149. 

\IISCON DUCT.—Counsel may be permit- 
ted to draw ‘heir own inferences or con- 
clusions from the particular facts in evi- 
dence, and ille gical or incorrect inferences 
in argument do 1ct constitute grounds for 
a new trials Sears Ve Seattle C. St Ry. Co.. 
6 W.. 227, 283. 

Certain acts of the presiding judge during 
the trial held misconduct and entitling de- 
fendant ina criminal case to a now trial: 
State v. Coella, 3 W., 99; see State v. Coella, 
$ w., 513. 

A new trial should þe granted when {t is 
shown that the successful litigant and one 


42. 
a new trial 


€ 
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juryman during the trial had been walkirg 
the streets and conversing together and 
were also playing cards and drinking to- 
gether in a saloon: Vollrath v. Crowe, 9 
W., 374. 

When a jury has determined upon a ver- 
dict in favor of a plaintiff in an action for 
the recovery of damages, there is no im- 
propriety in the jury's resorting to lot to 
find the average sense of the jury upon the 
amount of the verdict to be returned, when 
there is no agreement to be bound thereby 
and the minds of the jurors are free to de- 
liberate and act upon the result, using the 
same as a basis of discussion in arriving 
at the amount of the recovery they should 


award: Watson v. Reed, 15 W., 440. 
A verdict arrived at by chanee. is such 
misconduct new trial: Good- 


as requires a 
man v. Cody. W. T., 329; 34 Am. Rep., 
815, §16, and extended note. 

IN EQUITY.—In an equity cause a mo- 
tion for a new trial is unnecessary, hence 
the failure to tile a motion for a new trial 
in such case within the time provided by 
law cannot defeat an appeal: Littlejohn v. 
Miller, 5 W.. 399, 402. 

A statement of facts need not be pre- 
pared for use on the hearing of a motion 
for a new trial: Id. 

ON APPEAL.—FHeld. under former stat- 
utes, that the granting or refusing a new 


trial is not a final decision ard no avpea 
lies therefrom: McCormick v. Walla Walla, 
etc., Ry. Co., aad Wes) Ye 

An appeal may be taken without making 
any motion for a new trial in an equity 
cause: 


Littlejohn FV. Miller, supra. 

Under § 450. Cod f ‘S81. the appellate 
court may review and reverse any judg- 
ment of the lower court, although no mo- 
tion for a new trial be made: Johnson V. 
Maxwell, 2 W 482; see Morgan V. Bell, 
3 W., 555R. 

See infra § 6500. subd. 6. authorizing ap- 
peals from an order granting a new trial. 

A motion for a new trial is not necessary 
in order to give vaHaity to an appeal, 
where no opportunity is given. to attack 
the findings: Kennedy V. Derrickson, 5 Wa 

The premature entry of a judgment upon 
the verdict of a jury before notice of a new 
trial could þe interposed, is not ground for 
vacating the judgment, when the motion 
for a new trial has. nevertheless, heen 
given a fnil hearing and decided on its 
merits: National Bank vV. Weymouth, 11 
W.. 412. 

Where the matters alleged as error were ° 
involved in the disnosition af the case. and 
were fully presented to the court below, a 
motion for a new trial is unnecessary: 
Tullis v. Shannon. 3 W.. 716. 

Under the appeal act of Mar. 22, "89. it is 
eufficient. without making a formal assign- 
ment of errors, to specify the errors in ap- 
pellant’s motion for a new trial, and cite 
them in its brief: Watson V. Grays Har- 
bor B. Co.. 3 7.. 283. 

Where the transcript faile to show a till 
of exceptions, and also that a motion for a 
new trial was mide below. the writ of 
error Will be dismissed: Clark Co. V. Com- 
missioners. 1 wW. T.. 290. - 

Te plaintiff, instead of going to trial, 
moves for and obtains A judgment on the 
pleadings. he cannot afterwards complain 
of the judgment. though it he for a nomi- 
nal sum: Hadlam v. Ott. 9 W. T.. 165. 

Certiorari will not lie to review the action 
of the lower court in granting a new trial: 
State v. Superior Court, 6 W., 201; Wulzen 
v. Board of Supervisors, 49 Am. St. Rep. 
31, note. 

Failure to enter judgment until several 
days after a motion for a new trial is over- 
ruled constitutes no ground for error: 
Voorhies V. Hennessy, 7 W.. 243. 

GENERALLY.—Frrors occurring on the 
trial upon admission of evidence necessi- 
tates a new trial: Middle Creek Ditch Co. 
v. Henny, 15 Mont., 559. 


A 
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Conflicting instructions are ground for 
new trial when they may have misled the 
jury: Kelley v. Cable Co.. 7 Mont., %0; 
8 Mont., 440; 13 Mont., 412; Kennon v. Gil- 
mer, 5 Mont., 257; 51 Am. Rep., 45; see 
further as to erroneous instructions, ex- 
tended note to Strohn v. Detroit, etc., Ry. 
Co., 99 Am. Dec.]. 129; Relf v. Rapp, 37 Am. 
Deci 528; Pomeroy v. Parmlee, 74 Am. Dec., 
328. 

Rule for new trial on the ground of ex- 
cessive damages stated in: W. U. T. Co. 
v. Houghton, 27 Am. St. Rep., 918; Morgan 
v. S. P. Ry. Co.. 95 Cal., 510; 29 Am. St. 
Rep., 143, 149, note; New Orleans, etc., Ry. 
Co. v. Hurst, 74 Am. Dec., 785. 

For rules as to newly discovered evidence 
authorizing new trial see: Thistler v. Mil- 
ler, 53 Kan., 515; 42 Am. St. Rep., 302; State 
v. Stickney, 5 Kan., 308; 42 Am. St. Rep., 
254; Wis. Central Ry. Co. v. Ross, 34 Am. 
St. Rep., 50; see note to Brown v. Mitchell. 
11 Am. St. Rep., 757; Clark v. Carter, 58 
Am. Dec., 48, note; Lincecum v. State, 25 
Am. St. Rep., 727. 

For rules authorizing new trial on the 
ground of mistake or surprise. see: Del- 
mas v. Margo, 78 Am. Dec.. 516, and ex- 
tended note, 518; Rogers v. Huie, 54 Am. 
Dec., 300, 304, note; but a mistake of law 
will not operate as a surprise: Fuller v. 
Hutchins, 70 Am. Dec., 746 

New trial for irregular manner of arriv- 
ing at verdict: Hilton v. Southwick, 35 
Am. Dec., note, 259-260; Warner v. Robin- 
son, 1 Am. Dec., 38, note: Wilson v. Berry- 
man, 5 Cal., 44; 63 Am. Dec., 78: St. Martin 
v. Desnoyer, 61 Am. Dec., 494. 

For new trial on ground of improper in- 
fluence and misconduct of jury after re- 
tiring to deliberate on their verdict, see: 
Bradbury v. Cony, 16 Am. Rep., 49., and 
extended note, 454. 455; Rose v. Smith, 15 
Am. Dec., 331; Leighton v. Sargent, 64 Am. 
Dec., 323; Hilton v. Southwick, 35 Am. Dec., 
253, and extended note, 204-260; People v. 
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Stokes, 103 Cal., 193; 42 Am. St. Rep., 102. 

Improprieties of counsel—comment upon 
facts not in evidence: Martin v. State, 56 
Am. Rep., 812, 814, note; People v. Ah Len, 
92 Cal., 282; 27 Am. St. Rep., 103, 196, note; 
Cleveland Paper Co. v. Banks, 48 Am. Rep., 
334, and note. 

Improper remarks of prosecuting officer, 
when will authorize new trial: State v. 
Warford, 27 Am. St. Rep., 322, 328, note. 

Improper remarks cannot be complained 
of, if necessitated by like remarks of ad- 
versary: Alabama, etc.. Ry. Co. v. Hill 
30 Am. St. Rep., 65; but when counsel 
withdraws objectionable statements and 
the jury are instructed to disregard them, 
no grounds for new trial exists: Alabama, 
etc., Ry. Co., v. Frazier, 30 Am. St. Rep., 
28, 39, note; see notes to § 4993 supra. 

A new trial will sometimes be granted on 
account of misconduct of counsel in at- 
tempting to get before the jury matters not 
within the issues by means of improper 
questions and offers of proof: Marshall v. 
Taylor, 98 Cal., 55; 35 Am. St. Rep.. 144. 

See generally on this topic: Hayne’s New 
Trial and Appeal: 16 Am. & Eng. Encye. 
ot Law, p. 500; Thompson on Trials, §$ 2701- 
765. 

RULE APPLICABLE TO TRIAL 
COURTS.—The rule acted upon by the su- 
preme court, that it will not interfere 
where the trial court has overruled the 
motion for a new trial. grounded upon the 
insufficiency of conflicting testimony, does 
not apply to the trial court. These courts 
should independently exercise their power 
in this respect, without restraint from the 
rule which governs appellate tribunals. and, 
taking care not to invade the legitimate 
province of the jury. grant new trials 
whenever they believe that substantial jus- 
ties: Dewey v.C. & N. W. Ry. Co., 31 Ia., 
tice has not been done between the par- 


§ 5072. Specification of Grounds for New Trial. 

In no case of motion for a new trial hereafter made in the courts of this 
state shall it be necessary to specify the grounds thereof, otherwise than in the 
language of the last preceding section, specifying the grounds upon which a 


motion for a new trial may be made. 


See notes to last section. 

See infra $ 5074, when affidavit may be 
used, 

The allegations of the grounds of a mo- 


[L. 88, p. 30, $1; 2 H. C., $ 401.] 


tion for a new trial in the language of the 
stutute are sufficient under this section: 
Jones v. Jenkins, 3 W., 17. 


a’ 5073. Not to be Granted on Account of Smallness of Damages, 

A new trial shall not be granted on account of the smallness of damages 
in an action for an injury to the person or reputation, nor in any other action 
J where the damages shall equal the actual pecuniary injury sustained. [L. °69, 


p. 68, § 279; Cd. °81, § 


§ 5074. When Affidavits May be Used. 


277; 211. C.,$ 4 


02; Ia., X 4046.1 


The motion for a new trial shall state the grounds or causes for which a 
new trial is asked, and if made for any of the causes mentioned in the first, 
second, third, or fourth subdivision of section 5071, the facts upon which it 


is based may be shown by affidavit. 


C. C. P., $ 658.] 


See supra § 5072, specification of grounds. 
See supra § o071 and notes, grounds for 
new trial. 


(Cd. 81, $ 278; 2 H. C, $ 


403; see Cal. 


D 


See infra § 5076, what affidavits must 


show. 


A motion for a new trial, because of the 
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insufficiency of tre evidence, Or that the Affidavits in support of a motion for a 
verdict is contrary to law, must be made new trial under Laws of ‘8 are a part of 
upon the written statement required by the record on appeal without a statement 
’ -a 2 of facts or bill of exceptions being settled: 
The misconduct of the jury in separating Anderson v. State, 2 W., 183. 
without authority must be shown by affi- - 
davit: Lyberger V. State, 2 W., 552. 


§ 5075. Notice and Motion, Practice. 

The party moving for a new trial must, within two days after the verdict 
of a jury, if the action was tried by a jury, or two days after notice in writing 
of the decision of the court or referee, if the action was tried without 4 jury, 
file with the clerk, and serve upon the adverse party, his motion for a new trial, 
designating the grounds upon which it will be made. If the motion is made 
upon affidavits, the moving party must, within two days after serving the 
motion, or such further time as the court in which the action is pending, or 
the judge thereof may allow, file such affidavits with the clerk, and serve & 
copy thereof upon the adverse party, who shall have two days to file counter 
affidavits, or such further time as the court may allow, a copy of which must 
be served upon the moving party. [Cf. L. ’69, p. 68, § 28%; Cd. 781, §§ 279, 
280; L. 91, p. 102, $1; 2 H.C, § 404; L. 97, p. 13, § 1; see Cal. C. C. P., 


§ 659.] 
See infra $ 5115, time of entering judg- Under such circumstances there is no 
ment. prejudicial error in the court’s entering an 
See notes to $ 5071 supra. order extending the time for filing a motion 


Under § 4894 supra, authorizing courts to for a new trial, although the order by its 
enlarge or extend the time within which by terms is to take effect as of a prior date 
statute any act is to be done or proceeding and thus validate a motion for a new trial 
taken after the time therefor has expired, which was ineffectual by reason of its not 
a court may extend the time in which to having been filed in time: Id. 

file a motion for a new trial after the_ex- 

piration of the time tixed by statute: Bal- 

ley v. Drake, 12 W., 99 

§ 5076. What Affidavits for Motion Must Show. 

If the motion be supported by affidavits, and the cause þe newly discov- 
ered evidence, the affidavits of any witness or witnesses, showing what their 
testimony will be, shall be produced, or good reasons shown for their non- 
production. [L. ’54, p. 179, $ 219; L. *69, p. 68, § 284; Cd. ’81, § 282; L. 
91, p. 103, $ 25 2 H. C., § 405; see Or., § 239.] 


See supra § 5074, when affidavits may be used. 


CHAPTER IX. 
OF JUDGMENTS IN GENERAL. 


g 5080. J udgment, Defined. 

A judgment is the final determination of the rights of the parties in 
the action. [L. 754, p. 171, § 220; Cid. 781, § 283; 2 H. C., § 406; Abb. R. P. 
S., pp. 182-183; Or., g 243; Cal. C. C. P., § 577.] 


See supra § 4918, judgment on pleadings ers Ins. Co., 11 W., 619 


for want of reply. A person may be bound by 4 decree, 
See infra § 5055, judgment of non-suit. though not a technical party to the action. 
See infra 5090, judgment by default. if he be interested in the subject-matter of 
See infra § 5093, judgment by confession. the action and exercise the right of partici- 


JUDGMENT—VALIDITY AND EFFECT ating in the defense thereto: Douthitt v. 
OF.—A judgment which goes beyond the facCulsky. 11 WwW., 601. 

issues and attempts to settle questions not An item of special damage. which, though 
submitted for a judicial determination, is recoverable, was not alleged in the com- 
unwarranted: Am., etc., Assn. V. Farm- plaint, cannot be included in the judgment: 


1401 


22 5080a, 5081.] 


Levy v. Sheehan, 1 W., 149. 

A judgment against an insane surety 
upon a forthcoming bond in attachment 
proceedings is not void, if the surety was 
not insane at the time the bond was given: 
Pollock v. Horn, 13 W., 626. 

Questions as to irregularities in the pro- 
ceedings in which a judgment is rendered 
aguinst an insane person cannot be raised 
in a collateral attack: Id.; Park v. Migh- 
ell, 3 W., 737; Belers v. Miller, 10 W., 259. 

The fact that the insanity of a judgment 
debtor had been established prior to the 
rendition of judgment against him, would 
not exempt his property from the opera- 
tion of an execution flowing from a legal 
judgment, which had not been fraudueint- 
ly or wrongfully obtained: Pollock v. Horn, 
supra. 

A decision of the supreme court estab- 
lishing property rights between parties will 
be held conclusive when collaterally at- 
tacked in a subsequent action: Morrow v. 
Moran, 5 W., 692. 

Although the pleadings may not entitle 
defendants to atthrmative relief, a decree 
determining their rights between each other 
is voidable, and not void, where the court 
had jurisdiction of the persons and subject- 
matter: Jones v. Sander, 2 W., 329. 

Where an attack is made upon a judg- 
ment in a collateral action, when it ap- 
pears that the court had jurisdiction of the 
person and of the subject-matter in the 
original action, it must be presumed, until 
rebutted, that the court continued to act 
within its jurisdiction throughout the case; 
and, although the pleadings as filed would 
not support the judgment rendered, the 
presumption is that the court may have 
considered the pleadings amended to cor- 
respond with the proof offered and have 
entered judgment in pursuance of such 
amendment: Baldwin v. Baer, 10 W., 414. 

As against collateral attack upon the 
ground that a summons was insuflictent to 
give a court jurisdiction, it will be pre- 
sumed in aid of a decree, which recites 
that service of the complaint and notice 
had been duly made according to law, that 
another and sufticient summons was issued, 
where there was ample time for the ser- 
vice of another summons after completion 
of the publication of the first: Rogers v. 
Miller, 13 W., 82, following Munch v. Mc- 
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Laren, 9 W., 676. 

Every detinite sentence or decision of a 
court by which the merits of the cause are 
determined is a judgment: Belt v. Davis, 
1 Cal., 138; Loring v. Isley, 1 Cal. 24. A 
judgement dismissing an action upon the 
merits is in effect a final judgment: Par- 
rish v. Ferris, 2 Black., 606; Durant v. Es- 
sex Co., 7 Wall, 107; Case v. New Orleans, 
etc., Co., 101 U. S., 688; and is as conclusive 
upon the rights of the parties as any other 
judgment that might have been rendered 
in the case: Id.; see also Dowling v. Po- 
lack, 18 Cal., 625; note to Durant v. Essex 
Co.. 8 Am. Dec.. 689. A judgment may be 
a final adjudication In different senses. It 
may be tinal as to the court which renders 
it, Without being final as to the subject- 
matter. Although a judgment may be final 
with reference to the court which pro- 
nounced it, and as such be the subject of 
an appeal, yet it is not necessarily final 
with reference to the property or rights 
affected, so long as it Is subject to appeal 
and liable to be reversed: Hills v. Sher- 
wood, 33 Cal, 478; United States v. Sehr. 
Peggy, 1 Cranch, 103; Smith v. Adams, 130 
U. s., 167. A judgment on demurrer is 
final, if the merits are involved, and is 
conclusive between the same parties upon 
the same matter directly in question in a 
subsequent action: Aurora v. West, 7 
Wall, 82. A judgment of reversal is only 
final when it also enters or directs the 
entry of a judgment which disposes of the 


case: Smith v. Adams. 130 U. S., 168.) But 
for instances of tinal and interlocutory 


judgements and decrees, see extended note 


to Willams v. Field, 60 Am. Dece.. 427-439; 
King v. Barnes, 107 N. Y.. 645; Smith v. 
Adams, 130 U. S., 168; Lewis v. Campan, 


Am. Dec., 245. 

Judgment or decree does not bind non- 
residents in a proceeding purely m per- 
sonam, in which they did not appear, and 
had no notice except by publication: Pen- 
noyer v. Neff, 9% U. S., 714: Brooklyn v. 
Etna Life Ins. Co., 99 U. S., 362: Empire v. 
Darlington, je S., 81; note to Flint 
River Steamboat Co. v. Foster, 48 Am. 
Dec., 273; Dearing v. Bank of Charlestown, 
48 Am. Dece., 300; Ewer v. Coffin, 48 Am. 
Dec., 587. As to service by publication, see 
Hahn v. Kelly, 34 Cal., 391; 94 Am. Dec., 742. 


Every direction of a court or judge, made or entered in writing, not 


included in a judgment, is denominated an order. 
order is a motion. [L. 797, p. 10, § 1.] 


An application for an 


See infra § 5739, orders in special preceedings. 
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Judgment May be Given For or Against Any of the Parties. 


Judgment may be given for or against one or more of several plaintiffs, 
and for or against one or more of several defendants; and it may, when the 
justice of the case requires it, determine the ultimate rights of the partics on 
each side, as between themselves. [L. 754, p. 171, § 221; Cd. 781, $ 284; 2 H. 
C., $ 407; Abb. R. P. S., pp. 182, 183; Or., § 244; Cal. C. C. P., § 578; see 


N. Y., $ 1204; Ind. R. S., § 568. ] 


Judgment binds only parties to the ac- 
tion, and those having notice: Barnett v. 
Ashmore, 5 W., 163, 166. 

JUDGMENT AFFECTING LESS THAN 
ALL: See next section. 

Objections to misjoinder or non-joinder 
must be taken by demurrer or answer, or 
are waived: Rowe v. Bacigallupi, 21 Cal., 
35: Whitney v. Stark, 8 Cai., 514; 68 Am. 
Dec., 30; Rutenburg v. Main, 47 Cal., 221. 


And if there is no answer setting up mis- 
joinder, plaintiff can, in an action for tres- 
pass against several defendants, introduce 
evidence of a several trespass, and recover 
against one defendant only: McCarron v. 
O'Connell, 7 Cal, 152. But there must be 
some evidence against the defendants, 
against whom, and for the plaintiffs for 
whom, judgment passes: Tormey v. Pierce, 
42 Cal., 337. If there is no objection by de- 
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murrer or answer, on the ground of mis- 
joinder, the damages may be apportioned 
at the trial: Whitney v. Stark, 8 Cal., dl4. 
If misjoinder is pleaded, this section does 
not cure it: South Fork, etc., Co. v. Snow, 
49 Cal., 155. In actions for torts, malicious 
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arrest, and prosecution, where the plaintiff 
sues two jointly, judgment apportioned be- 
tween the two defendants in favor of plain- 
tiff is erroneous: See McCool v. Mahoney, 
54 Cal., 491. 


§ 5082. Judgments Against Several Defendants. 

In an action against several defendants, the court may, in its discretion, 
render judgment against one or more of them, whenever a several judgment is 
proper, leaving the action to proceed against the others. [L. ’54, p. 171, § 
222; Cd. 781, § 285; 2 H. C., § 408; Abb. R. P. S.. pp. 182, 183; Or., § 245; 
Cal. C. C. P., § 579; see N. Y., $ 1205; Ind. R. S., § 569; Ia., § 4960; Wis., 


§ 184; Ohio, $ 371.] 


See supra § 4836, persons severally liable, 
how sued. 

See supra § 4881, proceedings against des 
fendants severally Hable. 

See infra § 5120, judgments against joint 
debtors. 

See infra § 5095, confession of judgment by 
joint debtor. 

If only one of two defendants, sued as 
partners, is served with process, it is error 
to render personal judgment against both, 
but under § 68 of the Code of ’81, Judgment 
may be taken against the one served and 
the joint property of both: McCoy v. Bell, 
1 W., 504; see supra § 4881. 

In an action against joint defendants, 
where judgment by default has been ren- 
dered against one, and judgment against 
the other on a trial of the action, it is not 
error to grant a new trial as to defendant 
who answered and deny it as to the de- 
faulting defendant: Ex parte Lowman & 
Hanford Co., 2 W., 427. 

In an action against two corporations for 
materials furnished them upon request of 
certain of their officers, a joinu Judgment 
cannot be sustained, where there 1s no evi- 
dence that the officers had authority to 
bind defendants jointly: Pacific Cable Co. 
v. McNatt, 2 W., 216. 

GENERALLY.—Judgment against part of 
parties: See preceding section. In an ac- 
tion on a joint and several contract, where 
some of the defendants refused to plead, it 
was held that judgment may be had hy 
default against such defendants, without 
waiting for final trial on the merits against 
the other defendants as tu whom Issue was 
joined: Sears v. McGrew, 10 Or.. 48. In 
ejectment against several defendants oc- 
cupying different portions of the property, 
several judgments may be entered, and at 
different times, whether upon trial on sep- 
arate verdicts, ete., or after default; the 


costs may be apportioned: Lick v. Stock- 
dale, 18 Cal., 219. In an action against two 
defendants on a joint contract, plaintiff 
may have a several judgment against one 
defendant who has been served, even 
though the other has not been served: 
Kelly v. Bandini, 50 Cal., 530. As to this 
point, see notes to Wood v. Watkinson, 44 
Am. Dec., 571; St. John v. Holmes, 32 Am. 
Dec., 604-607. And as to the effect of a re- 
lease to or satisfaction accepted from one 
of several wrong-doers, see note to Seither 
v. Philadelphia Traction Co., 11 Am. St. 
Rep., 95-909, 

It often happens in actions In chancery 
that the same relief is not sougnt or grant- 
ed against all parties joined as defendants: 
rea v. Branscombe, 74 Ila., 084; 38 N. W., 
409. 

A several and separate judgment is 
proper where a separate action might have 
been maintained against each of several 
defendants who are sued jointy: Hamm 
v. Basehe, 22 Or., 518, 519. 

Judgment against one of several defend- 
ants jointly and severally Hable may be 
rendered without the cause being disposed 
of as to the others: Poole v. Hintrager, 
60 Ia., 180, 

A judgment is rendered when ordered by 
the court, but is not entered until actually 
written in the judgment book: Durant v. 


Comegys, 2 Idaho, v9; 33 Am. St. Rep., 
267, 265, note. 
The practice is, where two defendants 


sued on contract, one of whom makes de- 
fense, whilst the other suffers Judgment 
against him by default, not to enter final 
judgment against the party in default until 
the issues joined by the other defendant 
are disposed of: Pierson v. David, 4 Ia., 
410; Loeber v. Delahaye, 7 Ia., 478; Green- 
ough v. Shelden, 9 Ia., 503. 
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CHAPTER X. 


OF JUDGMENT OF NON-SOUIT. 


§ 5085. Judgment of Dismissal or Nonsuit, When Granted. 
An action may be dismissed, or a judgment of non-suit entered, in the 


following cases:— 


1. By the plaintiff himself, at any time before the jury retire to consider 
their verdict, unless set-off be interposed as a defense, or unless the defendant 
sets up a counterclaim to the specific property or thing which is the subject 


matter of the action; 


2. By either party, upon the written consent of the other; 
3. By the court, when the plaintiff fails to appear on trial, and the defend- 


ant appears and asks for a dismissal; 


4. By the court, when, upon the trial and before the final submission of 


[the] case, the plaintiff abandons it; 


5. By the court, on the refusal or neglect of the plaintiff to make the neces- 
sary partics, after having been ordered by the court; 

6. By the court, on the application of some of the defendants, where there 
are others whom the plaintiff fails to prosecute with diligence; 

7. By the court, for disobedience of the plaintiff to an order concerning the 


proceedings in the action; 


8. By the court, upon motion of the defendant, when, upon the trial, the 
plaintiff fails to prove a sufficient cause for the jury. [T.. °54, p. 171, § 223; 
Cd. 781, § 286; 2 H. C., § 409; Abb. R. P. S., pp. 183-185; see Cal. C. C. P., 


§ 581. ] 


See supra § 4840, bringing in new parties. 

See supra § 4833, Who are necessary par- 
ties. 

See supra § 4994. directing verdict. 

See notes to § 4930 supra. 

DISMISSAL.—The first words or this sec- 
tion providing that an action may be dis- 
missed, ete.. does not render the dismissal 
discretionary with the court when the 
plaintiff fails to prove a sufficient case for 
the jury. In such case the words “may be” 
are equivalent to ‘‘must be”: Tolmie v. 
Dean, 1 W. T., 46. 

Technically a motion for a non-suit Is not 
applicable to an equitable action, but treat- 
ed as a motion to dismiss it may be enter- 
tained: Scoland v. Scoland, 4 W., 118, 119; 
to secure the advantage of such a motion 
in equity the party must stana upon it: 
Id.: Cattell v. Ferguson, 3 W., 5. 

The complainant may, as at common law, 
dismiss his bill at any time before final de- 
cree, upon payment of costs: Waite v. Win- 
gate, 4 W.. 324; Somerville v. Johnson, 3 W., 
140. 

Plaintiff's right of dismissal in equitable 
actions remains as at common law, and is 
not taken away by this and the succeeding 
section: Somerville v. Johnson, supra. 

Plaintiff's right of dismissal is not cut off 
by an intimation by the court of its judg- 
ment and before findings are made: Id. 

A party voluntarily dismissing his action 
and causing judgment to be rendered there- 
on cannot prosecute an appeal therefrom: 
Liebmann v. McGraw, 3 W., 520; Mahnecke 
v. Tacoma, 1 W., 18. 


It is error to deny plaintiff’s motion for 
the dismissal of his action and grant de- 
fendant’s motion therefor, after a demurrer 
to the complaint is sustained: Lowman v. 
West, 7 W.. 407. 

The rights accorded the plaintiff under 
subd. 1 are absolute in a proper case: Id. 

NON-SUIT, WHEN GRANTED.—A non- 
sult may be entered on the voluntary order 
of the court, under subdivisions 4, 5 and 7, 
but not otherwise: McDaniel v. Pressler, 
636, 639. 
plaintiff’s case is concluded and 
there is nothing to submit to the jury, a 
non-sult must be granted: Beck v. Raven- 
na M. Co.. 5 W.. 560. 

A judgment of non-suit will be sustained 
if any one of the grounds relled on therefor 
is sufficient, although the lower court may 
have founded its ruling upon an inadequate 
reason: Brennan v. Front St. C. Ry. Co., 
8 W.. 363. 

A non-suit should be granted when the 
evidence for plaintiff is insufficient to sus- 
tain a judgment in his favor: Wolff v. 
Madden, 6 W.. 514; but the court will not 
take a case from the jury when there 1s 
any evidence to support it: Ward v. 
Moorey, 1 W. T.. 104; and upon a motion 
for a non-suit where a doubtful question 
is presented, the safer practice is to let the 
case go to the jury: Burns v. Commence- 
ment Bay L. & I. Co.. 4 W.. 558, 559. 

If the evidence introduced in an action 
tends to establish the allegations of the 
complaint, its sufficiency should be deter- 
mined by the jury, and not by the court on 
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a motion for non-suit: Tibbals v. Mt. 
Olympus Water Co., 10 W., 329. 

A motion for non-suit should be granted 
where there is no testimony upon which a 
recovery can be founded: Burns v. Com- 
mencement Bay L. & I. Co., Supra; see 
U. S. v. Kelly, 3 W. T., 421. 

Where there is conflicting testimony, but 
the clear weight of the evidence is with 
either side, the court is justitiea in taking 
the case from the my Guley v. N. W. 
Coal & T. Co.. 7 W., 

When plaintiff has aila to make a case 
on the proofs adduced by him, defendant is 
entitled to a non-suit, although upon cross- 
examination of plaintiff's witnesses he has 
asked certain questions the answers to 
which may tend to oben a defense: 
Hogele v. Wilson, 5 W., 

Where there is a eee between the 
proof and the complaint, the proof having 
been received without objection, tne court 
should, upon a motion for a non-suit, con- 
sider the complaint amended to correspond 
with the facts proven: Murray v. Meade, 
5 W., 693. 

In an equity case, where a motion fora 
non-suit is erroneously refused, the error 18 
waived by the subsequent admission of tes- 
timony sufficient to make a prima facile 
case: Cattell v. Ferguson, 3 W., 541; citing 
Althen v. Tarbox, 31 Am. St. Rep., 621, and 
note. 

Although the court may err in denying 
defendant’s motion for dismissal of the 
case at the close of plaintiff's testimony, 
the error is cured by defendant's there- 
after proceeding with the case: Scoland v. 
Scoland, 4 W.. 118. 

After an improper denial of a motion for 
non-suit at the close of plaintiff's case, the 
fact that defendant opens his derense oper- 
ates as a waiver of the motion only to the 
extent of allowing plaintiff the benefit of 


any evidence subsequently moe 
Matson v. Port Townsend S. Ry. Co 
A Morgan v. Carbon Hill Coal Co. 8 wi, 


da. 

Where, under the evidence, defendant 1s 
entitled to an instruction for a verdict in 
his favor, on a reversal of the judgment on 
appeal a dismissal o be directed: Bern- 
hard v. Reeves, 6 W., 424. 

It is error to direct a verdict of non-suit 
for insutħiciency of the original complaint, 
Where leave has heen granted to tile an 
amended one to correspond with the proofs, 
if the proofs show a cause of action: Rich- 
ardson v. Carbon Fill Coal Co., 6 W., 52 

In passing upon a motion for a non-suit 
it is not error for the court to comment on 


the evidence in the jury’s presence: Blue 
v. McCabe, 5 W., 125; Patchen v. Park & 
Lacy M. Co.. 6 W.. 486. 


Where a non-suit has been granted, no 
motion for a new trial is necessary to Se- 
cure a review on appeal: Burns v. Com- 
mencement Bay L. Co.. 4 W., 55%, 

The court cannot dismiss an action for 
defect of parties, when it is not raised by 
demurrer or answer, except upon the re- 
fusal or neglect of the plaintiff to make the 
necessary parties after ordered to do so: 
Harrington v. Miller, 4 W., Sos, 

The court upon a trial without a jury 
may grant a non-sult at the close of plain- 
tiffs evidence, on the ground tnat a fair 
preponderance of the proof established 
facts preventing recovery by plaintiff, al- 
though there is evidence tending to sustain 
plaintiff's claim:  Lambuth v. Stetson & 
Post Mill Co., 14 W., 187. 

SPECIAL CASES.—A non-suit entered on 
the ground of absence of counsel should be 
set aside when plaintiff's counsel appeared 
within twenty minutes after the calling of 
court at the early hour of 8:30 a. m.; and 
it is an abuse of discretion to refuse to va- 
cate the order, especially when counsel on 
both sides are willing to waive the techni- 
cality and proceed with the trial: Bank of 
Commerce v. Warren, 8 W., 477. 
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Where defendant admits a portion of 
plaintiff’s indebtedness to be due, and ten- 
ders the amount into court, it is error to 
pon poi plaintiff: Mace v. Gaddis, 3 W. 


If complaint on attachment bond fails to 
allege that damages incurred have not 
been paid, and no proof is offered on that 
point, defendants are entitled to a non- 
suit: Church v. Campbell, 7 W., 547. 

In an action to charge an undisclosed 
principal with Hability for purchase of cer- 
tain property, a non-suit should be grantea 
when the evidence fails to snow that the 
defendant had any relation to the property 
or parties from which a liability could be 
implied: Harper v. Sinclair, 7 W., 372, 374. 

Where one of two joint lessees paid all 
the money on contract of lease, and brings 
his individual action to recover the money 
paid, on breach of contract, ignoring the 
lease and failing to make his co-lessee a 
party, a non-suit should be granted: Dietz 
v. Weinhill, 6 W., 

In an action against a married woman to 
foreclose a mechanic’s Hen for a building 
erected on her land. under contract with 
her husband, plaintiff should be non-suited 
where the wife is not shown to have had 
any knowledge of the contract, and the 
proof insufficient to show that the husband 
was her agent: Cattell v. Ferguson, supra. 

A corporation is entitled to a non-suit, in 
an action against it and its general man- 
ager jointly to recover the price of goods 
sold and delivered to a third person, when 
the evidence fails to connect the corpora- 
tion with the transaction: Cosh-Murray 
Co. v. Adair, 9 W., 686. 

A motion for non- -suit on the ground that 
plaintiff had not shown that the officers of 
a corporation had authority to indorse and 
transfer a promissory note is properly de- 
nied when the testimony tends to show that 
the note was cashed at the instance of the 
maker, a director in the corporation, and 
for the company’s benetit: Blue v. McCabe, 
5 W., 125. 

In an action to recover a balance due on 
account, it is error to non-suit plaintiff, 
when it appears from the evidence that he 
had given an order to a third party for the 
sum due from defendant, on the supposi- 
tion that it was a certain amount, but, in 
fact. as the evidence showed, there was a 
further amount due him: Patchen v. Park 
& Lacy M. Co., supra. 

In an action against husband and wife to 
recover real estate commissions, in which 
a judgment of non-suit had been rendered 
in favor of the wife, a verdict for both 
defendants is harmless error where plaintiff 
is not deprived of any substantial right, 
and has failed to except to the verdict 
when rendered: Dillon v. Folsom, 5 W., 439. 

In an action to recover for labor per- 
formed by the plaintiff for defendant, a 
non-suit is proper, when the evidence 
shows that the labor was performed at the 
request of other parties than the defend- 
ant, although the work may have resulted 
in a benetit to the latter: Bunker v. Blair, 
14 W., 

It is error to non-suit plaintiff in an ac- 
tion for damages for assault and battery, 
when the evidence shows an Infraction of 
plaintiff's legal rights, from which dam- 
ages follow as a leg se consequence: Han- 
nan v. Gross, 5 W., 

In an action for o T injuries to a 
child tre spassing on defendant rallway 
company’s right of way without defend- 
ant’s knowledge, unless defendant’s negli- 
gence is shown to amount to wantonness, 
a non-suit should be granted: Matson vV. 
Port Townsend S. Ry. Co., 9 W., 449. 

Where an action is brought by a widow 
and minor children to recover damages for 
the wrongful killing of her husband and it 
was claimed that only the personal repre- 
sentatives could recover, it is improper to 
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dismiss the action for ene of jurisdiction: 
Dahl v. Tibbals, 5 W., 259, 262. 

The question of liability of a city for in- 
juries sustained by an individual by reason 
of a defective street is a question of law 
which should be raised by demurrer and 
not by a motion for non-suit: Sutton v. 
Snohomish, 11 W., 24. 

NEGLIGENCE.—In an action for dam- 
ages by an employee for personal injuries 
sustained by defendant's negligence, where 
no negligence is proved by plaintiff, a non- 
svit must be ordered: Weideman v. Taco- 
ma Ry. & M. Co., 7 W., 517. 

In an action for damages for personal in- 
juries inflicted by a corporation upon one 
of its employees evidence of the employ- 
ment by defendant of a negligent and un- 
skilled physician to treat plaintiff {s pre- 
sumptive neglizence, and will avoid a non- 
sult: Richardson v. Carbon Hill Coal Co., 
supra. 

In an action for damages for personal in- 
juries plaintiff should not be non-suited on 
the ground of contributory negligence, 
when the evidence shows that he was 
guilty of no negligence contributing to his 
ey Ladouceur v. N. P. Ry. Co., 4 W., 


A non-suit should be granted where it 
clearly appears that the plaintiff has been 
guilty of such contributory negligence as 
precludes his recovery: N. P. Ry. Co. v. 
Holmes, 3 W. T., 202; and where the testi- 
mony shows that the injury was caused by 
a fellow servant, the defendant may move 
for a non-suit without having pleaded such 
defense in his answer: Sayward v. Carl- 
son, 1 W. 

Defendant is entitled to a non-suft in an 
action for personal injuries occasioned by 
defendant’s negligence, if it appears from 
plaintiff's case that plaintiff is chargeable 
with contributory negligence: Brennan v. 
Front St. C. Ry. Co., 8 W. 

A non-suit should be granted In an action 
for negligence where the evidence is not 
sufficient to establish negligence on the 
part of defendant; or if shown that there 
was contributory negligence: Morgan v. 
Carbon Hill Coal Co., 6 W., 577. 

In an action for damages for personal in- 
juries consequent upon defendant’s negli- 
gence, held, that the facts of the particular 
case authorized the granting of a non-suit: 
Cooney v. G. N. Ry. Co., 9 W., 292. 

The refusal of the trial court to open a 
case after a motion for non-suit so that 
plaintif may the next morning nave the 
testimony of a witness made a part of her 
afirmative evidence, does not show such 
an abuse of the discretion lodged in it in 
such matters as to warrant the interfer- 
ence of the appellate court, when it appears 
that plaintiff had full knowledge as to the 
nature of the testimony and rested her case 
without any suggestion of the absence of 
such witness and of efforts on her part to 
procure his attendance: Martin v. Union 
Mut. Ins. Co.. 13 W., 275. 

Where it appears from the evidence Intro- 
duced by plaintiff in an action for damages 
for injuries received by reason of the al- 
leged negligence of defendants, that the 
negligence, if any, was that of an inde- 
pendent contractor, the defendants are en- 
titled to a non-suit, although they may not 
have pleaded such fact as a defense: Eas- 
ter v. Hall., 12 W., 160. 

In an action for damages for breach of 
contract to float a wreck. in which the only 
element of damages claimed was the dif- 
ference between the value of a wrecked 
vessel and what she would probably have 
been worth as a vessel afloat, the plaintiff 
should be non-suited when the evidence 
shows that the only contract entered into 
was that two tugs should use their best 
efforts, pulling together at high tide, to 
raise the wreck, for a fixed price for the 
pull, and that all chances of getting the 
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vessel off were to be taken by plaintiff: 
P CORAN v. Puget Sd. Coml. Co., 2 W., 


a an action for damages for the im- 
proper construction of a building and the 
use of defective materiais therein, and for 
loss of rents, the defendant is not entitled 
to a non-suit, because the proof snows that 
payments were made by plaintiffs after the 
expiration of the time fixed for the comple- 
tion of the building and after knowledge of 
a change in the plans of construction, when 
the proof also tends to show that defective 
materials had been used without their 
knowledge: Brodek v. Farnum, 11 W., 565. 

Under $5085, authorizing the dismissal of 
an action by the court, for disohedience 
of the plaintiff to an order concerning the 
proceedings in an action, the court is war- 
ranted in dismissing an action upon the 
failure of the plaintiff to comply with an 
order directing an amended bill of articus 
lars to be furnished: Plummer v. Weil, 15 
W., 427. 

Neither findings of fact nor conclusions 
of law are required on the part of a trial 
court when it grants a motion ror a non- 
suit in a jury case: Barkley v. Barton, 15 


In an action which seeks to cnarge de- 
fendant as assignee of a written lease for 
a term of years, plaintiff shoula be non- 
suited when there is no proof that the as- 
signment was in writing: Jacobs v. Na- 
tional Bank, 15 W., 358. 

A non-suit is improper, when there is suf- 
ficient testimony to sustain a verdict, al- 
though the facts testified to may be inad- 
missible in evidence and are only properly 
in the case as a result of the uncnallenzged 
examination of witnesses: Dutcher v. How- 
ard, 15 W., 69 

GENERALLY. —A motion of non-suit on 
one ground is an implied waiver of others: 
Mateer v. Brown, 52 Am. Dec., 303, 312, note. 

Compulsory non-suit may he directed by 
the court when: Mateer v. Brown. supra; 
French v. Smith, 24 Am. Dec., 620, and ex- 
tended note; Ellis v. Ohio L. I. & T. Co., 
64 Am. Dec., 631. note. 

A non-suit will be granted when there Is 
not sufficient evidence to justify the ver- 
dict: Tison v. Yawn, 60 Am. Dec., 708, 711, 
note; Phillips v. Brigham, 71 Am. Dec.. ong) 
note; Whitney Mfg. Co. v. Ry. co.. 37 Am. 
St. Rep., 767, 772, note; but where the evi- 
dence is conflicting the court should as- 
sume that view most favorable to plaintiff: 
Sheridan v. Brooklyn Ry. Co., 93 am. Dec., 
490; Ernst v. H. R. Ry. Co.. %9 Am. Dec., 
761; O'Brien v. Miller. %5 Am. St. Rep., 320, 
323, note; Carter v. Oliver Oil Co., 27 Am. 
St. Rep., 815, 820, note. 

It is proper to direct a non-suit whenever 
there is a total failure of evidence, or only 
Nght or trivial presumptions to support an 
action, for it would be nugatory to submit 
such a case to a jury: but where there is 
testimony of a doubtful nature, or which 
depends ona long trair of circumstances, 
or on facts contradictory in themselves, or 
which admits of different interpretation, 
the plaintiff has a right to have his case 
submitted to a jury: Brown v. Frost, 1 Am. 
Dec., 633 

Judges are no longer required to submit a 
question to a jury merely because some evl- 
dence has been introduced by the party 
having the burden or proof, unless the evi- 
dence be of such a character as to justify 
a verdict in favor of that party. If there is 
no evidence upon an issue before the jury, 
or its weight so decidedly preponderates in 
favor of one side that a verdict contrary to 
it would be set aside, it Is the duty of the 
trial court to non-suit or direct a verdict, 
as the case may require: Linkauf v. Lom- 
bard, 137 N. Y.. 417; 33 Am. St. Rep., 743; 
Mynning v. Detroit. ete., Ry. Co., 64 Mich., 
93: 8 Am. St. Rep.. 804. 

he general test as to the propriety of 
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Trials, p. 117, and cases cited. 

See generally on the subject of this sec- 
tion: 16 Am. & Eng. Encyc, of Law, p. 720 
et seq. 


refusing to submit a point to the jury is 


whether their verdict on the point if 
against the moving party, must be ser 
aside as contrary to or against the weight 
of evidence: Abbott’s Trial Brief Civ. Jury 
$ 5086. All Other Judgments are on the Merits. 

In every case other than those mentioned in the last section, the judg- 
ment shall be rendered on the merits. [L. 54, p. 171, § 224; Cd. ’81, § 287; 


2 H. C., § 410; Abb. R. P. S., pp. 183-185; Cal. C. C. P., § 582; Colo., § 167.] 


See supra § 5080, judgments defined. 


§ 5087. Effect of Judgment of Nonsuit. 

When a judgment of nonsuit is given, the action is dismissed; but such 
judgment shall not have the effect to bar another action for the same cause. 
[L. 69, p. 70, § 290; Cd. 781, i 288; 2 H. C., § 411; Abb. R. P. S., pp. 183- 
185; Or., § 248.] 


The effect of a judgment of non-suit is 
not a final determination of the action on 
the merits: Lea v. Lea, 9% Am. Dec., 778, 
note. 

Judgment of non-suit does not determine 
the rights of the parties, and neither bars 
a new action nor is of any weignt as evl- 


because the plaintiff has failed to produce 
evidence enough to maintain the issue on 
Lis part, it will be no bar to another action 
for the same cause: Wheeler v. Ruckman, 
51 N. Y., 391. But a dismissal of the plain- 
tiff'’'s suit upon the merits is as conclusive 
upon the rights of the parties as any other 


judgment that might have been rendered in 
the case: Parrish v. Ferris, 2 Black., 600; 
Durant v. Essex Co., 7 Wall., Ta Case v. 
New Orleans, etc., Co., 101 U. 


dence therein: Manhattan L. Ins. Co. v. 
Broughton, 109 U. S., 121; Homer v. Brown, 
16 How., 354; Haldeman v. United States, 91 
U. S.. 584. After the testimony is in on 
both sides, if the complaint is dismisseé@ 


CHAPTER XI. 


OF JUDGMENT BY DEFAULT. 


$ 5090. Judgment for Failure to Answer. 
Judgment may be had if the defendant fail to answer to the complaint, as 
follows:— 

1. In any action arising on contract for the recovery of money only, the 
plaintiff may file with the clerk proof of personal service of the summons and 
complaint on one or more of the defendants. The court shall thereupon enter 
judgment for the amount claimed against the defendant or defendants, or 
against one or more of the several defendants, in the cases provided for in 
section 4881. Where the defendant, by his answer, in any such action, shall 
not deny the plaintiff’s claim, but shall set up a counterclaim amounting to 
less than the plaintiff’s claim, judgment may be had by the plaintiff for the 
excess of said claim over the said counterclaim; 

2. In other actions the plaintiff may, upon the like proof, apply to the court 
after the expiration of the time for answering, for the relief demanded in 
the complaint. If the taking of an account or of the proof of any fact be 
necessary to enable the court to give judgment, or to carry the judgment into 
effect, the court may take the account or hear the proof, or mav, in its dis- 
cretion, order a reference for that purpose. Where the action is for the recov- 
ery of damages, in whole or in part, the court may order the damages to he 
assessed by a jury; or if to determine the amount of damages the examination 
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of a long account be necessary, by a reference as above provided. If the de- 
fendant give notice of appearance in the action before the expiration of the 
time for answering, he shall be entitled to five days’ notice of the time and 
place of application to the court for the relief demanded in the complaint; 

3. In [an] action where the service of the summons was by publication, the 
plaintiff, upon the expiration of the time for answering, may, upon proof of 
service by publication, apply for judgment; and the coin must thereupon 
require proof of the demand mentioned in the complaint, and must require 
the plaintiff or his agent to be examined on oath respecting any payments that 
have been made to the plaintiff, or to any one for his use on account of such 
demand, and may render judgment for the amount which he is entitled to 
recover, or for such other relief as he may be entitled to. [Cf. L. ’54, p. 171, 


§ 225; L.’69, p. 70, § 291; L. 77, p. 59, $ 


293; Cd.’81, § 289; 2 H. C., § 412; 


Abb. R. P. S., pp. 185-188; Or., § 249; see Cal. C. C. P., § 585.] 


See supra § 4836, persons severally Hable. 

See supra § 5082, judgment against several 
parties. 

See supra § 4881, judgment against one de- 
fendant where others not served. 

See supra § 4918, judgment for railure to 
plead to new matter. 

See supra § 5081, judgment may be ren- 
dered against whom. 

See infra § 5120, proceedings against de- 
fendants not served. 

See infra § 6013, judgment for failure to 
answer interrogatories. 

See infra § 5023, assessment by jury of 
amount of recovery, when. 

See notes to next section. 

See supra §§ 5033-5041, trial by referee. 

See supra §§ 4869-4898, summons and ser- 
vice. 

See infra § 6632, judgment by default in 
justice’ s court. 

DEFAULT.—To entitle a party to a de- 
fault a motion therefor is necessary sepa- 
rate from that for judgment: State v. 
Hunter, 4 W., 651, 652 

Although a formal default is not entered 
against a defendant before trial, vet a 
judgment against him will be upheld on 
appeal where the record shows that the 
time for answering had expireu, and that 
testimony was given at the trial of 
amounts due from him to plaintiff: Proulx 
v. Stetson & Post M. Co.. 6 W., 478. 

It is error to render judgment against a 
party in default before the default is en- 
tered: Dexter Horton & Co. v. Sparkman, 
2 W., 165: distinguished in Proulx v. Stet- 
son, etc., supra; or to render judgment by 
default for want of appearance, When a 
demurrer is on file: Walla Walla, etc., Co. 
ty. Budd, 2 W. T.. 336. 

A plaintiff is not called upon to reply to 
an affirmative defense in an answer while 
his demurrer thereto remains undeter- 
mined: Ewing v. Van Wagenen, 6 W.. 39. 

Where only one of two defendants Is 
served with process it fs error to render 
personal judgement against both, though 
they are alleged to be partners: McCoy v. 
Bell, 1 W., W4 

Allowing a default before publication of 
summons for the time required, where 
there is no evidence of a copy being mailed 
to defendant renders the judgement void for 
want of jurisdiction: Montgomery v. Man- 
ning, 1 W. T., 434; see Garrison v. Cheeney, 
1 W. T., 489. 

The mere corporal presence of a party or 
his agent in court, without demurring, an- 
swering or giving notice of appearance, 
will not prevent default being entered 
against him: McCoy v. Bell, supra. 


A special appearance by a non-resident 
defendant, to move to set aside a judg- 
ment and default entered against him, does 
not waive any jurisdictional rights: Pax- 
ton v. Daniell, 1 W., 19. 

A judgment rendered against a non-resi- 
dent defendant, no property of his having 
been brought under the control of the 
court, without personal service, or his vol- 
untary appearance, is void: Id.; Pennover 
v. Neff, 9% U. S., 714; but where such judg- 
ment has been entered on service by pub- 
lication and attachment of property, his 
objection to the jurisdiction taken before 
entry of default is waived by motion to 
open default, and by subsequent filing of 
an answer: Sayward v. Carlson, 1 W., 29. 

Judgment for failure to answer can he 
entered, as of course. without proof under 
subd. 1 of this section only in case the 
summons and complaint have been served 
and proof thereof filed with the clerk, and 
this requirement is not abolished by the 
act of Feb. 2, ’88, making it no longer nec- 
essary to serve a copy of the complaint on 
defendant in order to acquire jurisdiction: 
Spokane Falls v. Curry. 2 W.. 50; but the 
original note and mortgage upon which an 
action is brought, without proof of their 
authenticity, or of payments made thereon, 
is insufficient to warrant a default under 
subd. 3 of this section: State v. Hunter, 
4 W., 651, 652. 

The refusal to grant a defanlt for failure 
to answer within the prescribed time will 
be presumed to have been based upon good 
and sufficient reasons in the absence of a 
showing to the contrary in the statement 
of facts: Mason v. McLean, 6 W.. 31. 

The judgment of a court of general juris- 
diction rendered upon default will be pre- 
sumed valid, although the record does not 
affirmatively show that all the steps re- 
quired by the statute have been complied 
with, and it will only be held void when it 
affirmatively appears from the record that 
the court had no jurisdiction to render it: 
Munch v. McLaren, 9 W., 676, 679. 

The ruling of the trial court permitting a 
reply to be filed on the same day that de- 
fendant moved for judgment on the plead- 
ings for want of a reply, will not be dis- 
turhbed, when there is no showing of abuse 
of discretion: Stinson v. Sachs, 8 W.. 391. 

A judgment by default rendered In cham- 
bers at Seattle is valid in a cause pending 
in the court at Port Townsend, it being in 
the same territorial judicial district: Murne 
v. Schwabhacher 2 W. T., 

A judgment rendered by the superior 
court without proper service of summons is 
invalid on the ground of want of jurisdic- 
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tion: State v. Superior Court, 6 W., 353, 355. 

A defendant personally served with sum- 
mons who suffers judgment by default, 
cannot object to the summons for the first 
time in the pepe lare court: Baker v. Pre- 
witt, 3 W. T., 

In an action Dotare a justice of the peace 
under § 6632 infra, where defendants fail to 
appear on the expiration of one hour from 
the time set for trial, and plaintiff demands 
judgment, it is the justice’s duty to so 
enter it, and being entered it cannot be 
moned or changed: McCoy v. Bell, 1 W., 


JUDGMENT FOR FAILURE TO AN- 
SWER INTERROGATORIES. — Judgment 
may be given against a defendant for fail- 
ure to answer interrogatories within the 
time prescribed by § 6013 infra: Livesley v. 
O’Brien, 6 W., 553; and under the same 
section the only judgment authorized is 
one of dismissal where no default is taken 
for his failure to reply to an affirmative 
defense, and no proof is introduced in sup- 

ort of the matters aige in such defense: 

aite v. Wingate, 4 W., 

JUDGMENT ON PLEADINGS. — Where 
defendant fails to plead, or, if he files an 
answer which does not controvert the ma- 
terial allegations of the complaint which 
tenders no issue requiring proof, then 
plaintiff is entitled to judgment. It is not 
technically a judgment on the pleadings, 
but a judgment for failure to answer: Port 
v. Parfit, 4 W., 369, 373; see Lake v. Stein- 
bach, 5 W., 659, 663: Seattle Natl. Bank v. 
Meerwaldt, 8 W., 630, 636. 

The practice of grunting Judgment on the 
pleadings upon an oral motion, at the time 
the case is set for trial, condemned. The 
proper theory is set out in Port v. Parfit, 
supra, and five days’ notice should be given 
of the time and place of application as pre- 
scribed in subd. 2 of this section: Seattle 
Natl. Bank v. ee ens supra; see Noyes 
v. Loughead, 9 W., 27, 

If the answer rg nat controvert any of 
the material allegations of the complaint, 
or contain any new matter constituting a 
defense or counter-claim, and no reply is 
made, it is improper to render judgment on 
the pleadings, under § 4918 supra, but plain- 
tiff may, after the time for answering has 
expired, aisregard such answer and move 
for default and judgment: Lake v. Stein- 
bach, 5 W., 659, 663. 

Judgment on the pleadings is not author- 
ized where a reply, though insufficient in 
law, has actually been filed to the aftirma- 
tive matter in the answer: Davis v. Ford, 
15 W., 107. 

In an action upon a promissory note, 
plaintiff is not entitled to judgment on the 
pleadings when the answer admits the exe- 
cution of the note but alleges a failure of 
consideration, and also that the defend- 
ant’s signature was obtained by fraud: P. 
T. So. Ry. Co. v. Weir, 15 W., 507. 

Where the record shows that after a mo- 
tion for judgment on the peladings had 
been sustained, evidence was introduced by 
plaintiff tn support of his cause, and upon 
the same the court based its findings, it 
will be presumed on appeal that the motion 
Was treated by the court as a demurrer to 
the answer: Bethel v. Robinson, 4 W., 446. 

If plaintiff, instead of going to trial, as he 
might have done on the question of the 
measure of damages, move the tower court 
for judgment in his favor on the pleadings, 
and that court award him judgment in a 


nominal amount, he cannot afterwards 
complain of such judgment: Hadlan v. 
Ott. 2 W. T., 165. 


Where an answer denies no material alle- 
gations of the complaint it is not error to 
render judgment on the pleadings: Hanna 
v. Savage, 7 W., 414; King v. Ilwaco, ete., 
Nav. Co., 1 W., 127, 

In an action ‘on a promissory note, plain- 
tiff is entitled to judgment on the plead- 
ings, when the answer admits the execu- 
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tion thereof and negatives the allegation of 
non-payment in the complaint merely by a 
general denial: Set ean v. Western 
Iron & Steel Co., 14 W., 

Where defendant has O eea to the in- 
troduction of evidence on account of a de- 
parture in plaintiff’s pleadings and has 
afterwards moved for a non-suit, he has 
thereby saved his right to urge the error 
on appeal, although he has failed to move 
for judgment on the pleadings: Osten v. 
oa 10 W., 333; see Distler v. Dabney, 

The failure to reply to an allegation in 
an answer which is equivalent to a mere 
denial of the corresponding allegation of 
the complaint is not ground for judgment 
on the pleadings: Raymond v. Morrison, 
9 W., 156. 

The entry of a default against a defend- 
ant is waived by allowing him to partictl- 
pate in the subsequent proceedings in the 
cause, to serve and be served with motions, 
and by otherwise treating him as a party 
thereto: Cornell University v. Denny Ho- 
tel Co., 15 W., 433. 

Where a motion for default for failure to 
plead within the time ordered by the court 
has been denied, it must be presumed on 
appeal that sufficient was shown to justify 
the exercise of the court’s discretion in 
that regard: Plummer v. Weil, 15 W., 427; 
following Mason v. McLean, 6 , 35. 

GENERALLY. —The only purpose of the 
entry of a default is to limit the time dur- 
ing which the defendant may file his an- 
swer: Herman v. Santee, 103 Cal., 519; 42 
Am. St. Rep., 145. 

A judgment by default if regularly en- 
tered is as binding as any other: Green v. 
Hamilton, 77 Am. Dec., 295, 302, note. 

A judgment by default cures no other de- 
fect than those of form: Whipple v. Ful- 
ler, 29 Am. Dec., 330. 

Judgment by default cannot be entered 
while there are materlal issues made by 
the pleadings and not disposed of: Harris 
v. Muskingum Mfg. Co., 29 Am. Dec., 372. 

A judge cannot refuse the right of judg- 
ment by default accorded by law to plain- 
tiff: State v. Posey, 87 Am. Dec., 525. 

Judgment by default, after service of 
summons and complaint, and failure to an- 
swer, admits the truth of every material — 
allegation in the complaint: Philbrick v. 
O’Connor, 15 Or., 15; 3 Am. St. Rep., 139, 142, 
note; Garrard v. Dollar, 67 Am. Dec., 271; 
but the general rule that a default is an 
admission of such facts only as are prop- 
erly alleged in the complaint is subject to 
the exception that where, in a foreclosure 
or other kindred proceedings, a defendant 
who is called upon to disclose his supposed 
but unknown interest in the subject of the 
action, makes default he will be held to 
have admitted that his interest therein ts 
subordinate to plaintiff: Lincoln Natl. Bk. 
v. Virgin, 36 Neb., 735; 38 Am. St. Rep., 747, 
note 152. 

Where the record fails to show that judg- 
ment by default was not properly entered, 
the regularity of the proceedings will be 
presumed, and it will also be presumed 
that any notice required was given: Evans 
v. Young, 10 Colo., 316; 3 Am. St. Rep., 583. 

The premature hearing of an action com- 
menced by publication of summons will not 
invalidate the judgment rendered therein: 
Carr’s Admr. v. Carr, 36 Am. St. Rep., 614. 

Judgments in personam against non-resi- 
dent defendant by constructive service are 
void, when: Hardy v. Beatty, 31 Am. St. 
Rep., 8&0, note $88. 

A judgment by default where the original 
notice was not served the number of days 
required by law is erroneous, but cannot 
be questioned in a collateral proceeding: 
Ballinger v. Tarbell, 16 Ia., 491; 85 Am. Dec., 
527, note 530. 

See generally, 6 Encyc. Pl. & Pr., 
seq. 


p. 1 et 
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The court may, in its discretion, before final judgment, set aside any 
default, upon affidavit showing good and sufficient cause, and upon such terms 
as may be deemed reasonable. [L. 754, p. 171, § 225, subd. 4; L. 69, p. 72, § 


292: Cd. ’81, § 290; 2 H. C., § 413.] 


See supra § 4953, release from judgment. 

See supra $ 4957, harmless defects disre- 
garded. 

See infra § 5153, procedings to vacate and 
modify judgments. 

See notes to last section. 

VACATING DEFAULT.—A motion to set 
aside a judgment by default is within the 
discretion of the trial court to grant or 
deny: Spokane y. Curry. 2 W., 541; distin- 
guished in Myers v. Landrum, 4 W.. 762. 

If judgment has been rendered against a 

arty not served with process, but in whose 

ehalf an unauthorized attorney has ap- 
peared, the judgment will be set aside as a 
nullity: McEachern v. Brackett. 8 W.. 652; 
40 Am. St. Rep., 922, 

It is not an abuse of discretion to deny a 
motion to vacate a judgment by default 
when the only ground alleged therefor is 
that defendant’s counsel was prevented 
from answering the complaint because of 
absence from the city: Sanborn v. Centra- 
lia F. Co., 5 W., 150; nor to set aside a de- 
fault for fallure to file an answer until 
notice of default, where no legal excuse is 
shown, although the answer filed presents 
a meritorious defense: Haynes v. Schwartz 
Co., 5 W.. 433; nor to vacate a judgment 
by default, when the only ground shown is 
want of attention to the case by counsel 
and clients; such an order is a final order 
after judgment and appealable: Myers v. 
Landrum, 4 W., 762. 

Where judgment has been taken by de- 
fault for failure to answer, it should he set 
aside when it appears that defendant has a 
defense upon the merits, and was misled by 
Mra sae attorney as to the time of trial: 

ast v. Hysom, 6 W., 170. 

Where judgment is obtained, and execu- 
tion sale had thereunder, against a defend- 
ant, on a default upon a false return of the 
sheriff that he had been served with sum- 
mong, and the return may be attacked in a 
proceeding to set aside the judgment ana 
sale: Johnson v. Gregory & Co., 4 W., 109. 

Although judgment by default. in an ac- 
tion for foreclosure of a mortgage upon 
realty, may have been erroneously ren- 
dered, because a demurrer to the complaint 
was pending at the time, yet the judgment 
cannot be attacked on that ground in an 


action of ejectment brought by the pur- 
chaser under execution sale for the purpose 
of obtaining possession of the premises: 
Belles v. Miller, 10 W., 259; see Belles v. 
Carroll, 6 W., 131. 

Where default has been entered against 
plaintiff for delay in appearing at the time 
set for trial, it is an abuse of discretion to 
refuse to vacate the same, when he comes 
into court and moves to vacate the same 
within twenty minutes of the time, and de- 
fendant consents thereto: Bank of Com- 
merce v. Warren, 8 W., 477. 

APPEAL.—The remedy of a party against 
whom judgment by default is claimed to 
have been irregularly entered in the court 
below is not by appeal, but by motion in 
the trial court to set aside such judgment: 
Belles v. Carroll, 6 W., 131; but it was held 
in the territorial court that an appeal will 
lie from a judgment rendered by default in 
the district court: Baker v. Prewett, 3 W. 
T., 474; see Myers v. Landrum, 4 W., 762: 
and also that a writ of error will lie from 
a judgment by default: Montgomery v. 
Manning, 1 W. T., 434; cited in Garrison v. 
Cheeney, 1 W. T.. 489, 495. 

No appeal lies from a judgment by de- 
fault entered by consent of defendant: 
Port v. Parfit. 4 W., 269. 

GENERALLY—Applications to open de- 
fault are addressed to the legal discretion 
of the court: Watson v. S. F. & H. R. Ry. 
Co.. 41 Cal., 17; Williamson v. Cummings, 
95 Cal, 652; Horton v. New Pass G. & S. 
M. Co., 21 Nev., 184. 

The power of the court should be liber- 
ally exercised in order to dispose of cases 
upon their merits: Roland v. Kreyenhagen, 
18 Cal., 455; Buell v. Emerich, 85 Cal.. 116: 
and as a general rule, when the circum- 
stances are such as to lead the court to 
hesitate upon motion to open a default, it 
is better to decide in favor of the applica- 
tion: Watson v. S. F. & H. B. Ry. Co., 
supra. 

An order vacating a judgment rendered 
by default and allowing a defendant to an- 
swer will not be disturbed by the appellate 
court except in case of gross abuse of dis- 
cretion: Howe v. I. C. G. & S. M. Co.. 29 
Cal., 72; Coleman v. Rankin, 37 Cal., 247. 


CHAPTER XII. 


OF JUDGMENT BY CONFESSION. 


$ 5093. When Judgment May be Given on Confession. 

On the confession of the defendant, with the assent of the plaintiff or his 
attorney, Judgment may be given against the defendant in any action, before 
or after answer, for any amount or relief not exceeding or different from that 
demanded in the complaint. [Cf. L. 754, pp. 172, 173, 88 226-228; L. 769, p. 
72, § 293; Cd. 81, § 291; 2 IT. C., § 414; Abb. R. P. S., pp. 188-191; Or., § 


250.] 
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A debtor may make confession of judg- 
ment in a pending action, but the action, 
when brought, must be in the usual sense 
a hostile one. In such an action the con- 
fession need only be acknowledged, and the 
statute does not prescribe what it shall 
contain: Puget Sound Natl. Bk. v. Levy, 
10 W., 499, 503; but where a debtor employs 
his own attorney to bring suit against him 
in behalf of a certain creditor, ana consents 
to an entry of judgment therein, so as to 
work a preference in favor of such credit- 
or, the judgment is one by confession, and 
is regulated by § 5098 infra: Id. 

A confession of judgment by the defend- 
ant in an attachment suit, does not have 
the effect of waiving the attachment lien: 
Schloss v. State Bank, 4 W., 726. 

A husband may confess judgment, but 
the community realty is not affected there- 
by unless the debt upon which the judg- 
ment was given was a community debt: 
Andrews v. Andrews, 3 W. T., 286, 290. 

A confession of judgment for the amount 
of premium notes due an insurance com- 
pany is not equivalent to a payment of the 
premium: Proebstel v. State Ins. Co., 14 


OF JUDGMENT BY CONFESSION. 
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JUDGMENT BY CONFESSION.—Stat- 
utes allowing judgments by confession are 
to be strictly pursued: Chapin v. Thomp- 
cae 20 Cal., 686; Edgar v. Greer, 7 Iowa, 


A judgment by confession is to be tried 
by the same rules, when attacked collater- 
ally, as would other Phere Allen v. 
Norton, 6 Or., 344. A judgment by con- 
fession, regular upor its face, can be im- 
peached only for fraud: Miller v. Bank of 
British Columbia, 2 Or., 291. 

The assent of plaintiff is necessary, and 
without it the judgment by confession is 
invalid for all purposes. But if ratified ana 
accepted, it is valid: Wilcoxson v. Burton, 
27 Cal., 228. A judgment by consent, in an 
action in which the court has jurisdiction 
of the subject matter and of the parties, 
will bind them and their privies as et- 
caciously as if it had been entered after a 
trial of the issues: Partridge v. Shepard, 
71 Cal., 470. 

Judgment by confession. when void and 
when valid: See note to Lee v. Figg, 99 
Am. Dec., 275, 278; Morgan v. Scott, 12 
Am. Dec., 37. 


§ 5094. How Corporations and Minors May Confess Judgment. 
When the action is against the state, a county or other public corporation 


therein, or a private corporation or a minor, the confession shall be made by 
the person who, at the time, sustains the relation to such state, corporation, 
county, or minor as would authorize the service of a notice [summons] upon 
him; or in the case of a minor, if a guardian for the action has been appointed, 
then by such guardian; in all other cases, the confession shall be made by the 
defendant in person. [L. 69, p. 72, § 294; Cd. 781, § 292; 2 H. C., § 415; 
Abb. R. P. S., pp. 188-191; Or., § 251. ] 


‘A judgment by confession, made by an charged by the court upon a false repre- 


insolvent corporation in favor of one of its 
creditors, who has knowledge of its insolv- 
ent condition, and which confession 1s 
given and accepted for the purpose of mak- 
ing a preference in favor of such creditor 
over others, is void as against the other 
creditors: Compton v. Schwabacher Bros. 
pe 15 W., 306; Conover v. Hull, 10 W., 

iv. 

A receiver for an insolvent corporation 
is not estopped from assailing a confession 
of judgment by the corporation as fraudu- 
lent by reason of the fact that in a 
former receivership the receiver had treated 
the judgment as valid, and had been dis- 


sentation that all the debts of the corpora- 
tion, except a balance on such judgment, 
had been paid: 

The officer or agent of a corporation on 
whom summons might be served (in this 
case the president) may confess judgment 
against the corporation: Miller v. Bank of 
British Columbia, 2 Or., 291; Miller v. Ore- 
gon City Mfg. Co., 3 Or., 24. A trustee can- 
not bind the trust estate by his confession 
of judgment: Mallory v. Clark, 20 How. 
Pr., 418; Huntt v. Townshend, 31 Mo., 226. 

On whom service of summons may be 
made in the cases mentioned in the statute: 
See supra $§ 4875, 4876. 


§ 5095. Judgment by Confession Against Persons Jointly Liable. 
When the action is upon a contract, and against one or more defendants 


jointly liable, judgment may be given, on the confession of one or more 
defendants, against all the defendants thus jointly hable, whether such defend- 
ants have been served or not, to be enforced only against their joint property 
and against the joint and separate property of the defendant making the con- 


fession. 
pp. 188-191; Or., § 252.] 


See note to § 5153 infra. 

One partner may confess judgment bind- 
against all the partners, in so far as it is 
enforcible against partnership property and 
the separate property of the partner mak- 
ing the confession: Bank of Shelton v. 
Willey, 7 W., 535. 

Judgment against persons jointly Hable: 
See supra § 5082 


[L. 69, p. 72, § 295; Cd. 81, § 293; 2 H. C., 8 416; Abb. R. P. S., 


A partner cannot under this section con- 
fess judgment which shall be binding upon 
his co-partner or upon the partnership 
property unless made in an action pend- 
ing: Richardson v. Fuller, 2 Or., 179. 
to the effect of a judgment against a part- 
nership or joint debtors on service of one, 
see note A Wood v. Watkinson, 44 Am. 

C., ƏV, 044. 
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§ 5096. Confession, How Made. 

The confession and assent thereto shall be in writing and subscribed by 
the parties making the same, and acknowledged by each before some officer 
authorized to take acknowledgments of deeds. [L. 69, p. 72, § 296; L. ’77%, 
p. 60, § 298; Cd. 81, § 294; 2 H. C., § 417; Abb. R. P. S., pp. 188-1915 see 
Or., § 253. ] 


See § 5098 infra, as to requisites of state- 
ment. 

A judgment by confession is void, unless 
the statement authorizing its entry 1s 
signed by the person against whom judg- 
ment is rendered; a statement merely 


signed by the attorney of such person will 
not sustain the judgment: Reynolds v. 
Lincoln, 71 Cal., 183. And it must be signed 
by all the defendants: Chapin v. Thomp- 
son, 20 Cal., 687. 


§ 5097. Judgment by Confession Without Action. 

A judgment by confession may be entered without action, either for 
money due or to become due, or to secure any person against contingent liabil- 
ity on behalf of the defendant, or both, in the manner prescribed by this chap- 


ter. 


[L. 69, p. 73, § 297; Cd. 81, § 295; 2 H. C., § 418; Abb. R. P. S., pp. 


188-191; see Or., § 254; Cal. C. C. P., § 1132; N. Y., § 1273; see Ia., $$ 4104, 


4105.] 


The statute does not authorize confession 
by debtor without knowledge or consent of 
creditor. Such a judgment may be can- 
celled on motion of the creditor: Farmers’, 
etc., Bk. v. Mather, 30 Ia., 283. 


$ 5098. Requisites of Statement. 


It is said that this section does not au- 
thorize the confession of a judgment with- 
out action for damages arising out of tort: 
Boutelle v. Owens, 2 Sand., 655; Burkham 
v. Van Saun, 14 Abb. Pr., N. S., 163. 


A statement in writing shall be made, signed by the defendant and verified 


by his oath, to the following effect:— 


1. It shall authorize the entry of judgment for a specified sum; . 
2. If it be for money due or to become due, it shall state concisely the facts 
out of which the indebtedness arose, and shall show that the sum confessed to 


be due is justly due or to become due; 


3. If it be for the purpose of securing the plaintiff against a contingent 


hability, it shall state concisely the facts constituting the liability, and show 
that the sum confessed therefor does not exceed the same. [L 269, p. 73, 
g 298; Cd. 781, § 296; 2 H. C., § 419; Abb. R. P. S., pp. 188-191; see Or., 


§§ 255, 256; Cal. C. C. P., § 1133; N. Y., § 1274; see Ia., § 4106. | 


STATEMENT, SUFFICIENCY OF, ETC. 

A statement which recites that the debt 
is a balance due plaintiff of various sums 
loaned und advanced by him to defendant 
during the period of nearly two years Is 
too indefinite to support a judgment: 
Wood v. Mitchell, 117 N. Y., 439. 

As to sufficiency of statements on particu- 
lar cases, see: Vanfleet v. Phillips, 11 Ia., 


658; Marvin v. Tarbell, 12 Ia., 938; Kendig 
v. Marble, 58 Ia., 529; Daniels v. Claflin, 
15 Ia.. 152; Miller v. Clark, 37 Ia., 325; 


Jarosh v. Easton, 57 Ia., 569. 

In order to warrant a judgment by con- 
fession upon a promissory note, the con- 
fession must contain a statement of the 
facts constituting the consideration for the 
note. The fact that the indebtedness upon 
which the judgment is confessed is bona 
fide, does not excuse such compliance with 
the statute: Puget Sd. Natl Bk. v. Levy, 
10 W.. 499: Richardson v. Fuller, 2 Or., 174. 

A confession not verified as required by 
this section is void: Puget Sound Natl, 
Bk. v. Levy, supra, cited in Remington v. 


Price, 13 W., 76, 77. 

A confession of judgment without action 
requires a statement; otherwise none is 
required: Miller v. Bank of British Colum- 
bia, 2 Or., 291; Miller v. Oregon City Mfg. 
Co., 3 Or., 24. The requisites as to the 
statement must be fully complied with and 
strictly pursued, or the judgment will be 
prima facie evidence of fraud; and this 
because Where a party fails to make alr 
the disclosures required by the act the pre- 
sumption is that he has something to con- 
ceal. But this presumptive evidence, like 
all presumptions, can be rebutted. It 
merely throws upon the plaintiff the bur- 
den of proving that his judgment was not 
fraudulent: Richards v. McMillan, 6 Cal., 

a A statement that the 
indebtedness is for money lent for certain 
purposes at certain times: Frost v. Koon, 
30 N. Y., 428, 441: or that it is for goods 


sold by plaintiffs to defendants, at a 
certain time, place. and for a certain 
amount: Read v. French, 28 N. Y., 28; or 


that it is upon a certain promissory note, 
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specifying the consideration: Freligh v. 
Brink, 22 N. Y., 418,—sufficiently shows the 
facts out of which it arose. So if it sets 
forth that the judgment is confessed to 
secure the plaintiff for a debt justly to 
become due upon his indorsement, as the 
surety of the plaintiff, and for his benefit, 
of bills and notes which are fully described 
as to names, dates, amounts, and times of 
payment: Dow v. Platner, 16 N. Y., 562. 
But a statement to the effect that the in- 
debtedness is upon a promissory note for 
money, without stating the consideration 
for which the note was given, is insufħ- 
cient: Richardson v. Fuller, 2 Or., 179. The 
facts out of which the indebtedness evi- 
denced by the note arose should be stated: 
Chappel v. Chappel, 12 N. Y., 215. And if 
nothing more appears than the date, 
amount, time of payment, and that it was 
“given on a settlement of accounts," on a 
specitied day, between the debtor and the 
plaintiff in the judgment, the confession 
will be deemed fraudulent and void as to 
other judgment creditors of the debtor: 
Dunham v. Waterman, 17 N. Y., 9; 72 Am. 
Dec., 406. So when the statement is, that 
the indebtedness is for goods sold and de- 
livered, and money had and received, it 1s 
insufficient in this, that it does not show 
the kind or quantity or price of the goods, 
or time of sale, or when the money was re- 
ceived, or under what circumstances, nor 
how much of the indebtedness is for money 
and how much for goods; and the judg- 
ment confessed is prima facie fraudulent: 
Cordier v. Schloss, 18 Cal., 576. It was held 
that it should appear by some form of 
direct statement that at the very instant 
when the judgment was confessed the rela- 
tion of creditor and debtor was on foot, 
and to the extent stated in the judgment: 
St. Clair Denver v. Burton, 28 Cal., 549. To 
rebut the presumption of fraud, the facts 
proved must be consistent with the aver- 
ment of the statement and in support of 
them: Pond v. Davenport, 44 Cal., 487. A 
judgment by confession upon a statement 
which does not sufficiently state the facts 
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out of which the indebtedness arose, nor 
that the amount confessed was justly due, 
is not a nullity on its face, and can only be 
called in question by the creditors of de- 
fendant on the ground of fraud and in a 
direct proceeding for that purpose: Lee v. 
Figg, 37 Cal., 328. See § 3096 supra, as to 
signature, etc. 

Confession of judgment suffered for the 
purpose of hindering and delaying the 
plaintiff in collecting his debt will be held 
void as to him in a direct proceeding taken 
by him to avoid it: Ryan v. Daly, 6 Cal., 
239. When a debtor confesses judgment 
without the request or knowledge of his 
creditor, and the creditor thereafter ratifies 
it, the record will become binding, as be- 
tween the parties to it, by force of the 
ratification; and the judgment will be con- 
sidered as good from the date of its entry. 
But such ratification can neither override 
nor in any manner affect rights acquired 
prior to the ratification, and while the 
judgment was one only in name: Wilcox- 
son v. Burton, 27 Cal., 235. It is not neces- 
sary that plaintiff. in a suit by a creditor 
to set aside a judgment on confession, 
should be either a judgment or execution 
creditor. A lien acquired by attachment 
suffices: Scales v. Scott, 13 Cal., 76; Heyne- 
man v. Dannenberg, 6 Cal., 376; 65 Am. 
Dec., 519. A slight mistake in the compu- 
tation of interest, the date being given, is 
no evidence of fraud: Scales v. Scott, 13 
Cal., 76. Where fraud is alleged, the facts 
must be set forth: Meeker v. Harris, 18 
Cal., 289; 79 Am. Dec., 215. A general alle- 
gation that the transaction was to hinder, 
delay, and defraud js not sufficient: Meek- 
er v. Harris, 19 Cal., 289; 79 Am. Dec., 215. 
It seems that a debtor may prefer a par- 
ticular creditor by giving a confession of 
judgment: Meeker v. Harris, 19 Cal., 289; 
79 Am. Dec., 215. 

JUDGMENT ON CONTINGENT LIA- 
BILITY.—A judgment by confession on a 
contingent liability can be enforced by exe- 
cution; Allen v. Norton, 6 Or., 344. 


$ 5099. Proceedings in Court on Presentation of Statement. 

The statement must be presented to the superior court, or a judge thereof, 
and if the same be found sufficient, the court or judge shall indorse thereon an 
order that judgment be entered by the clerk, whereupon it may be filed in the 
office of the clerk, who shall enter a judgment for the amount confessed, with 


costs. 


FExcution may be issued and enforced thereon in the same manner as 


upon judgments in other cases. [Cf. L. 69, p. 73, § 299; L. 777, p. 61, § 301; 
Cd. ’81, § 297; 2 II. C., § 420; Abb. R. P. S., pp. 188-191; see Cal. C. C. P., 


§ 1134; see N. Y., § 1275.] 


CHAPTER XIII. 


OF ARBITRATION, AND JUDGMENT THEREON. 


$ 5102. Disputes May be Submitted to Arbitration. 

All persons desirous to end, by arbitration, any controversy, suit, or quar- 
rel, except such as respect the title to real estate, may submit their difference 
to the award or umpirage of any person or persons mutually selected. [I 60, 
p. 824, § 1; L. 763, p. 81, § 231; Cd. 781, § 264; 2 H. C., $424; Abb. R. P. S. 
pp. 129, 130; see Cal. C. C. P., § 1281.] 
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See infra § 6241, arbitration of claims 
against estates. 

Whenever the terms of a contract leave 
it doubtful whether the settlement of a 
disputed question is intended to be left to 
the final decision of arbitrators, the con- 
struction is in favor of the right to resort 
to the courts for redress: Van Horne V. 
Watrous, 10 W., 525. 

A party who has submitted a matter in 
dispute to arbitration is not estopped from 
revoking the submission and repudiating 
the award, when the bias and prejudice of 
one of the arbitrators was unknown at the 
time of submission, and knowledge thereof 
only developed during the progress of the 
arbitration. as a consequence of his con- 
duct, taken in connection with the inade- 
quate amount allowed: Glover v. Roch?2s- 
ter-German Ins. Co, 11 W., 143. 

While it is true that one partner cannot 
bind his copartner by a submission of part- 
nership matters to arbitration, such a sub- 
mission was held good as against himself: 
Jones v. Bailey, 5 Cal., 345. 

A submission of a cause to arbitration 
operates as a discontinuance: Gunter v. 
Sanchez, 1 Cal., 47; 76 Cal., 378. 

Where appellant stipulated in his sub- 


§ 5103. Agreement to be in Writing. 
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mission bond not to appeal from the award 
of the arbitrators, the court held that the 
agreements of parties could not divest 
courts of law or equity of their proper jur- 
isdiction: Muldrow v. Norris, 2 Cal., 78. 

Where the parties might, by their own 
act, transfer real property, or exercise any 
act of ownership with respect to it they 
may refer any disputes concerning it to 
the decision of arbitrators, who may order 
the same acts to be done which the parties 
themselves might do by agreement. The 
statute does not change the law in this 
respect: Blair v. Wallace, 21 Cal., 321; Cox 
v. Jagger, 2 Cow., 638; Kyd cn Awards, 6l. 
But where the subject matter of an action 
was the recovery of mining ground on pub- 
lic land, the court said it was regarded in 
this state as “a question of title to real 
property in fee,” and therefore could not 
be submitted to arbitration and if so sub- 
mitted, an award and judgment thereon 
would, on motion, be vacated and set aside: 
Spencer v. Winselman, 42 Cal., 479. 

An award is invalid unless both parties 
have notice of the time and place of meet- 
ing, and have an opportunity to be heard: 
Curtis v. Sacramento, 6t Cal., 102. 


Said agreement to arbitrate shall be in writing, signed by the parties, and 
may be by bond in any sum, conditioned that the parties entering into said 
submission shall abide the award. [. 60, p. 824, § 2; Cd. 81, § 265; 2 H. C., 


§ 425; see Cal. C. C. P., § 1282.] 


§ 5104. How Arbitration Conducted. 


The said arbitrators shall be duly sworn to try and determine the cause 


referred to them, and a just award make out, under the hands and seals of 
a majority of them, agreeably to the terms of the submission. Said award, 
together with the written agreement to submit, shall be sealed up by the arbi- 
trators and delivered to the party in whose favor it shall be made, who shall 
deliver the same, without breaking the seal, to the clerk of the superior court 
of the county wherein said arbitration is held, who shall enter the 
same on record in his office. A copy of the award, signed by said arbi- 
trators, or a majority of them, shall also be delivered to the party in whose 
favor it is rendered, who shall, if the matter be not settled, serve a copy 
of the same on the adverse party, and if no exceptions be filed against the same 
within twenty days after such service, judgment shall be entered as upon the 
verdict of a jury, and execution may issue thereon, and the same proceedings 
[may be had] upon said award, with like effect as though said award were 
a verdict in a civil action. [Cf. L. 63, p. 324, $ 3; Cd. ’81, $ 266; L. 791, p- 
104, § 1; 2 H. C., $ 426.] 


When an arbitration of the differences 
between parties has failed for any reason 
the superior court is clothed with full jur- 
iscdiction to proceed to a final determina- 
tion of the controversy, and an order of 
such court setting aside the award of the 
arbitrators is not such a final order as will 
sustain an appeal: Tacoma R. & M. Co. 


v. Cummings, 5 W., 206. 

The rule that statutory proceedings in ar- 
bitration, being in derogation of the com- 
mon law, must be strictly construed, has 
been abrogated by the code and it is sufi- 
cient if there is a substantial compliance 
in une statute: Kriess v. Hoteling, v6 
Cal., 617. 


§ 5105. Compensation of Arbitrators—Penalty. 
The arbitrators chosen under the provisions of this chapter shall each be 
allowed three dollars per day, to be taxed with other costs of suit; but if either 
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party fail to appear on the day agreed upon for the arbitrators to meet, said 
party shall be liable for all costs accruing that day, unless his absence was un- 
avoidable, and shall be so established to the satisfaction of said arbitrators. 
And any arbitrator failing to attend on the day appointed, unless delayed by 
sickness or unavoidable accident, shall forfeit and pay the sum of five dollars 
to the school fund of the county, to be recovered by action before a justice of 
the peace, in the name of the county commissioners of the county. [Cf. L. 
60, p. 324, $ 4; L. °69, p. 65, $ 269; Cd. ’81, $ 267; 2 H. C., $ 427.] 


§ 5106. Exceptions to Award. 
The party against whom an award may be made may except in writing 
thereto for either of the following causes:— 
1. That the arbitrators or umpire misbehaved themselves in the case; 
2. That they committed an error in fact or law; 
3. That the award was procured by corruption or other undue means. [L. 
60, p. 324, § 5; Cd. 781, § 268; 2 H. C., $ 428.] 


Tf tue award substantially complies with 
the law, it should not be disturbed for mere 
ee Bachelder v. Wallace, 1 


a majority of the three arbitrators to make 
a finding, it is sufficient if made by two; 
and when all three appear to have been 
sworn it will be presumed that all acted, 


When the terms of submission authorize although but two signed the findings: Id. 


§ 5107. Proceedings of Court on Such Exceptions. 

If upon exceptions filed it shall appear to the said superior court that the 
arbitrators have committed error in fact or law, the court may refer the cause 
back to said arbitrators, directing the amendment of said award forthwith, re- 
turnable to said court, and on the failure so to correct said proceedings, the 
court shall be possessed of the case and proceed to its determination. [Cf. L. 
60, p. 325, § 6; Cd. 81, § 269; L. 791, p. 105, § 2; 2 H. C., § 429. ] 


See supra § 5104 and notes, conducting ar- 
bitrations. 


back to the arbitrators for amendment in 
case of error in fact or law, or to confirm 


The only power of the superior court, 
under this section, upon the hearing of ex- 
ceptions to an award is to refer the cause 


§ 5108. Powers of Arbitrators. 


the award, as made; with the merits of the 
controversy the court has nothing to do: 
School Dist. v. Sage, 13 W., 352. 


Arbitrators, ora majority of them, shall have power,— 

1. To compel the attendance of witnesses duly notified by either party, and 
to enforce from either party the production of all such books, papers, and 
documents as they may deem material to the cause; 

2. To administer oaths or affirmations to witnesses; 

3. To adjourn their meetings from day to day, or for a longer time, and also 
from place to place, if they think proper; 

4. To decide both the law and the fact that may be involved in the cause 


submitted to them. [L. ’60, p. 325, $ 


Under this section, providing that arbi- 
trators shall have power to decide both the 
law and the fact involved in the cause sub- 
mitted to them. and there being no provi- 
sion made for the preservation of the evi- 
dence received by them, the ccurts cannot 
sustain an exception to an award on the 
ground that the arbitrators committed er- 
ror in fact or in law, unless such error ap- 


7; Cd. 81, § 270; 2 H. C., § 430.] 


pears upon the face of the award, or in 
some paper delivered with it: School Dist. 
v. Sage. 13 W., 352. 

An award by arbitrators, when fairly and 
honestlty made upon due consideration of 
all the evidence before them, is conclusive 
and binding upon the parties: Id. 

As to matters of law, arbitrators are not 
bound in all cases to follow the strict rules 
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of law governing courts, unless restricted 

ment to submit, but may decide 

in accordance with their views of the 
equitable rights of the parties: 3 

An award will not be set aside on account 

of error in law, even where arbitrators are 
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rules of law, ‘f the error complained of is 
not plain, or if the point of law is a doubt- 
ful one: Id. 

Practice as to awards of arbitrators 
stated: Tacoma R. & M. Co. v. Cum- 
mings, 5 W., 206, 208-210. 


required to decide according to the strict 


§ 5109. Rules of Evidence. 

The laws in force in this state relating to evidence and the manner of 
procuring the attendance of witnesses shall govern in arbitrations. [L. ’60, p. 
825, § 8; Cd.’81, § 271; 2 H. C., § 431.] 


$5110. Arbitrators May Punish Contempts. 

The law governing proceedings for contempt, in the trial of cases before 
justices of the peace, so far as the same may be applicable, shall apply to the 
proceedings before arbitrators. [L. 60, p. 325, § 9; Cd. 781, § 272; 2 H. C., § 
432. |] 


$ 5111. Costs Taxed Against Losing Party. 

The costs of witnesses, and other fees in the case, shall be taxed against 
the losing party; said fees shall be indorsed upon the award, and when said 
award is affirmed as the judgment of the superior court, execution shall issue 
therefor as for costs in civil actions. [L. ’60, p. 325, § 10; Cd. 781, § 273; 2 
H. C., § 436. ] 


$ 5112. Award, When Affirmed, Has Force of a Judgment. 

Such award, when so affirmed, shall be in all respects like any other judg- 
ment of the superior court, and a transcript of such judgment, or execution 
issued thereon, recorded in the county auditor’s [clerk’s] office in the same 
manner as other Judgments, shall be a lien upon real estate in said county. [L. 
60, p. 825, § 11; Cd. °81, § 274; 2 H. C., § 434; Abb. R. P. S., pp. 129, 130.] 

See notes to § 5108 supra. 


Sce infra §8 
superior court. 


See supra §§ 5080-5082, judgments in gen- 
5132, liens of judgments ofi eral. 


wel 


CHAPTER XIV. 


OF THE MANNER OF TAKING AND ENTERING JUDGMENTS. 


$ 5115. Time of Entering Judgment. 

When a trial by jury has been had, judgment shall be entered in conform- 
ity to the verdict within five days after the filing of the verdict, unless a motion 
for a new trial shall have been filed, or unless the court order the case to be 
reserved for argumnt or further consideration, or grant a stay of proceedings. 
In all other cases the Judgment shall be entered on the day when it is given. 
[Cf. L. ’54, p. 173, § 229; Cd. 81, § 301; L. 91, p. 76, $ 1; 2 H. C., § 435; 
see Cal. C. C. P., § 66-4. ] 


See supra § 5020, verdict in actions for 
epecific personal property. 
See supra § 5075, motion for new trial. 


See supra § 5085, judgment of nonsuilt. 
See supra § 5022 and note, special tindings. 
See supra § 4665, non-judicial days. 


See supra §} 5080-5082, Judgments in gen- See infra § 5119, when and what must be 
eral entered. 

See supra § 5991, judgement by default. Sce infra § 5153, vacation or modification 

See supra § 5093 et seq., judgment by con- of judgments. 
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more than his complaint shows that he 1s 
entitled to under the law: King Co. v. 
Fer 5 W., 536, 557; 34 Am. St. Rep., 880, 
The existence of a judgment, though not 
entered in the court’s journal as by statute 
contemplated, nor bearing the file marks of 
the clerk, may be established by co udg 
tent proof after the death of the ju 
ie verine it: Eakin v. McCraith, 2 W. 


The signature of the judge to the journal 
entry of the judgment entry offered in evi- 
dence is not necessary to make it valid: 
Richie v. Carpenter, 2 W., 512; 26 Am. St. 
Rep., 877. 

Although a judgment may not be entered 
within the time provided by law. it is not 
thereby rendered void: Brown v. Forter, 
T W., 327; see 12 Am. & Eng. Ency., 71. 

The premature entry of a judgment upon 
the verdict of a jury before notice of a new 
thial could be interposed, is not grounds 
for vacating the judgment, when the rao- 
tion for a new trial has, nevertheless, been 
given a full hearing and decided on its 
merits: Port Townsend Natl. Bk. v. Wey- 
mouth, 11 W., 412. 

The @istrict court has no jurisdiction, 
even with the consent of parties, to enter 
as of a past term a decree rendered at 
crambers in vacation: P. §. A. Co. v. 
Pierce Co., 1 W. T., 75. 

Judgments nunc pro tunc are only al- 
lowed in furtherance of justice, never to 
work injustice: Hays v. Miller, 1 W. T., 
143; see extended note to Ninde v. Clark, 
4 Am. St. Rep., 828, R34. note. 

Where the record fails to show that an 
order made in vacation, and directing a 
judgment to be entered nunc pro tunc, was 
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within the statute, such judgment then di- 
rected to be entered cannot be regarded 
as relating a to a prior date: Hale v. 
Finch, 1 W T.., 617. 

GENERALLY. —A judgment of divorce 
rendered in favor of a party during her 
life time may be entered after her death: 
Estate of Cook, 77 Cal., 22); 83 Cal., 415; 
11 Am. St. Rep 

A judgment is rendered when ordered by 
the court, and entered when actually en- 
tered in the judgment book: McLaughlin 
v. Doherty, 54 Cal., 519. The successful 
perty is entitled to the security of having 
the judgment entered at once if there is no 
stay or other order, as mentioned in this 
section: Hutchinson v. Bours, 13 Cal., 51. 
It is not a nullity because entered before 
«xceptions to the findings are overruled 
and additional finCings filed: Haley v. 
Amestoy, 44 Cal. 135. 

If there be intcrest due on the demand, it 
should be included in the judgment when 
entered: Bibend v. L. & L., ete., Co., 30 
Cal., 9. But a judgment cannot be ren- 
dered against a party who has not been 
served ae appeared: Hawkins v. Abbott, 
40 Cal., 

A bee pair need not contain any recitals. 
A recital that defendant appeared by his 
attorneys does not make it appear that 
ats did not appear: Green v. Swift, 50 

al., 

' Where a map or other paper is referred to 
in the judgment as a material part of it, it 
should be identified by the judgment and 
made part of it. and should not be referred 
to aS a paper recorded elsewhere: Crosby 
v. Dowl, 61 Cal., aa7; Emeric v. Alvarao, 64 
Cal., 529. 


$ 5116. Proceeding When Case Reserved for Consideration. 
When the case is reserved for argument or further consideration, as men- 
tioned in the last section, it may be brought sete party before the court 


for argument. 


H. C., $ 436; Cal. C. C. P., $ 665.) 


§ 5117. Judgment in Case of Set-Off. 


[Cf. L. 754, p. 173, § 230; Cd.’ 


ESS TO per, $252 


If a set-off established at the trial exceed the plaintiff's demand so estab- 
lished, judgment for the defendant shall be given for the excess; or if it appear 
that the defendant is entitled to any [other] affirmative relief, judgment 


shall be given accordingly. 


[L. ’54, p. 173, § 231; Cd. ’81, $ 303; 2 H. C., 


§ 437; Cal. C. C. P., § 666; Colo., § 226. ] 


§ 5118. Judgment in Actions to Recover Personal Property. 
In an action to recover the possession of personal property, judgment for 


the plaintiff may be for the possession or value thereof, in case a delivery can- 
not be had, and damages for the detention. If the property has been delivered 
to the plaintiff, and the defendant claim a return thereof, judgment for the 
defendant may be for a return of the property, or the value thereof in case a 
return cannot be had, and damages for taking and withholding the same. 
[L. 754, p. 173, § 232; Cd. 781, § 304; 2 H. C., $ 438; see Cal. C. C. P., § 667. ] 

See supra § 5020, verdict in actions for 
specific personal property. 

See infra § 5418 and notes, action of re- 
plevin. 


See infra § 5262 et seq., adverse claim to 
property levied on. 


No authority can be found in this section 
for entering any other judgment than one 
for the return of the property or, in case 
return caanot be had, for its value, and 
under its provisions such judgment can 
only be rendered against plaintiff or de- 
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ferndant in the action, and there is no 
authority for entering judgment against 
sureties in the bond given to secure posses- 
sion: Eidson v. Woolery, 10 W., 225, 227. 

In an action of replevin judgment in 
favor of plaintiff should he for possession 
of the property in controversy, or in case 
delivery cannot be had, for the value 
thereof, with damages for the detention: 
National Bk. v. Meerwaldt, 8 W., 630. 

In an action to recover the possession of 
personal property, or its value, with dam- 
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ages for its detention, a judgment for the 
plaintiff must be in the alternative form 
prescribed by this section, or it will be re- 
versed: Berson v. Nunan, 63 Cal., 550; 
Stewart v. Taylor, 68 Cal., 5; "McCue v. Tun- 
stead, 66 Cal., 486; Brichman V. Ross, 67 
Cal., 601; see Burke x. Koch, 75 Cal., 356. 
But it is not necessary that the separate 
value of each article sued for be e A 
the court: Whetmore v. Rupe, 65 Cal., 237; 
see Myers v. Moulton, 71 Cal., 498. 


§ 5119. Where and What Must be Entered. 
All judgments shall be entered by the clerk, subject to the direction of the 
court, in the journal, and shall specify clearly the amount to be recovered, the 


relief granted, or other determination of the action. 


’81, § 305; 2 H. C., § 439; Or., § 260; 


See supra § 5115 and notes, when judg- 
ment shall be entered. 

JUDGMENT NOT ENTERED IN JOUR- 
NAL.—The existence of a judgment, though 
not entered in the court’s journal as con- 
templated by statute, nor having the file- 
mark of the clerk, may be established by 
competent proof after the death of the 
M TE TAERE it: Eakin v. McCraith, 2 

GENERALLY.—The sction of the court 
does not depend upon the entry of its or- 


[L. 69, p. 75, $ 307; Cd. 


see Cal. C. C. P., § 668. ] 


the orders have been made, and, when- 
ever it is shown that an order has been 
made by the court, it is as effective as if it 
had been entered of record by the clerk: 
Niles v. Edwards, 95 Cal., 41 

The judgment entered on the verdict 
should be for amount of verdict, with legal 
interest from day on which it was returned 
by the jury; and there is no authority to in- 
clude in the judgment interest which has 
accrued on the verdict tc the time of entry 
Alpers v. Schammel, 75 Cal., 


of judgment: 
ders by the clerk, but upon the fact that 690. 
§ 5120. Summons, After Judgment, to Joint Debtor Not Originally Served. 
When a judgment is recorded [entered] against one or more of several 
persons jointly indebted upon an obligation by proceeding as provided in sec- 
tion 4881, such defendants who were not originally served with the summons, 
and did not appear to the action, may be summoned to show cause why they 
should not be bound by the judgment in the same manner as though they had 
been originally served with the summons. [L. ’77, p. 64, § 318; Cd. ’81, $ 
314; 2 H. C., § 440; Cal. C. C. P., § 989; see N. Y., § 1932.] 


Section 13, p. 411 of L. '93, being § 4881 of 
this code is inserted instead of § 177 of 2 
Hill’s Code, the letter being considered re- 
pealed by the former law. 

See supra § 4836, persons severally Hable, 
how sued. 


See supra § 4881, 
fendants severally 

See supra § 5082, 
eral defendants. 

See supra § 5095, 
by joint debtors. 


proceedings against de- 
Hable. 
judgments against sev- 


confession of judgment 


§ 5121. 


The summons as provided in the last section must describe the judgment, 
and require the person summoned to show cause why he should not be hound 
by it, and must be served in the same manner and returnable within the same 
time as the original summons. It is not necessary to file a new complaint. 
[L. ’77, p. 64, § 319; Cd. 81, § 315; 2 H. C., § 441; Cal. C. C. P., § 990.] 


See supra § 4889, manner of making service of summoDns. 
See references under last section. 


What Such Summons Must Contain. 


§ 5122. Must be Supported by Affidavit. 

The summons must be accompanied by an affidavit of the plaintiff, his 
agent, representative, or attorney, that the judgment, or some part thereof, re- 
mains unsatisfied, and must specify the amount due thereon. [L. ’77, p. 65, 
§ 320; Cd. 81, § 316; 2 H. C., § 442; Cal. C. C. P., § 991.] 
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$ 5123. Defenses in Such Case. 

Upon the service of such summons and affidavit, the defendant may 
answer within the time specified therein, denying the judgment, or setting 
up any defense which may have arisen subsequently to the taking of the 
judgment, or he may deny his liability on the obligation upon which the judg- 
ment was rendered, except a discharge from such liability by the statute of 
limitations. [L. ’7%, p. 65, § 321; Cd. 781, § 317; 2 H. C., § 443; Cal. C. C. 
P., § 992. ] 


§ 5124. What Constitute Pleadings in Such Case. 

If the defendant in his answer deny the judgment, or set up any defense 
which may have arisen subsequently, the summons, with the affidavit annexed, 
and the answer, constitute the written allegations in the case; if he deny his 
liability on the obligation upon which the judgment was rendered, a copy of 
the original complaint and judgment, the summons with the affidavit annexed, 
and the answer constitute such written allegations. [L. ’77, p. 65, § 322; Cd. 
781, § 318; 2 H. C., § 444; Cal. C. C. P., § 993. ] 


$ 5125. Trial and Entry in Such Cases. 

The issue formed may be tried as in other cases, but when the defendant 
denies in his answer any liability on the obligation upon which the judgment 
was rendered, if a verdict be found against him, it must not exceed the amount 
remaining unsatisfied on such original judgment, with interest thereon. [L. 
"27, p. 65, § 323; Cd. ’81, §$ 319; 2 H. C., § 445; Cal. C. C. P., § 994.] 


See supra § 5014 and notes, receiving ver- sixty days after the making of the contract, 
dict and discharging jury. the judgment is erron20us: Western M. & 

Where plaintiff obtained a verdict for a L. Co. v. Blanchard, 1 W., 230, 235; Meeker 
certain sum, “with legal interest,” and the v. Gardella, 1 W., 139. 
court gave judgment for interest from date 
§ 5126. Judgment Roll—What Constitutes. 

Immediately after entering the judgment, the clerk shall attach the fol- 

lowing papers in the case, which shall constitute the judgment roll:— 

1. If the complaint has not been answered by any defendant, and no plead- 
ing has been filed by an intervenor, he shall attach together, in the order of 
their filing, issuing, and entry, the complaint, summons, and proof of service, 
and a copy of the entry of judgment; 

2. In all other cases he shall attach together in like manner the summons 
and proof of service, the pleadings, bill of exceptions, all orders relating to 
change of parties, together with a copy of the entry of judgment, and all other 
_ journal entries or orders in any way involving the merits and necessarily af- 
fecting the judgment. [Cf. L. 54, p. 173, § 233; Cd. 81, § 306; L. 791, p. 
77, §3; 2H.C.,§ 446; see Cal. C. C. P., § 670 et seq.; see N. Y., § 1237. ] 


§ 5127. How Judgment Roll Indorsed and Preserved. 

In all cases, the clerk shall attach upon the outside of the judgment roll 
a blank sheet of paper, upon which he shall indorse the name of the court, the 
title of the action, for whom judgment was given, and the amount or nature 
thereof and the date of its entry. [L. 791, p. 77, $4; 2 H. C., § 447.] 
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CHAPTER XV. 
OF JUDGMENT LIENS. 


$ 5131. Execution Docket. 

Every clerk shall keep in his office a well-bound book, to be called the 
execution docket, which shall be a public record, and open during the usual 
business hours to all persons desirous of inspecting it. [L. 754, p. 173, § 234; 
Cd. 71, § 307; 2 H. C., § 448; Abb. R. P. S., pp. 192-196. ] 


See supra § 4722, books to be kept by clerk. 


§ 5132. Judgment Lien. 
The real estate of any judgment debtor and such as he may acquire, shall 


be held and bound to satisfy any judgment of the district or circuit court of 
the United States, if rendered in this state, or of the superior or supreme 
court, or any judgment of a justice of the peace for the period of five years 
from the day on which said judgment was rendered, and such judgments shall 
be a lien thereupon to commence as follows: Judgments of the superior court 
of the county in which real estate of the judgment debtor is situated, from the 
date of the entry thereof; judgments of the district or circuit courts of the 
United States, if rendered in this state; judgments of the supreme court; 
judgements of the superior court of any county other than the county in which 
said judgment was rendered, and judgments of a justice of the peace, from 
the time of the filing and indexing of a duly certified transcript or abstract 
of such judgments, as provided by this chapter, with the county clerk of the 
county in which said real estate is situated. [Cf. L. 754, p. 175, § 240; L. 757, 
p. 11, § 15; L. 60, p. 51, § 234; L. °69, p. 78, $ 317; Cd. 781, § 321; 2 H. C., 
§ 460; LL. 793, p. 65, § 1; see Abb. R. P. S., pp. 196-200; Id., pp 203-207; see 
also 2 H. C., §§ 449, 450, 455, 456, 457, 460, and L. 793, p. 67, $ 9.] 


Rises supra § 4722, what books clerk shall 
eep. 

See infra § 5133, clerk’s record index. 

See infra § 5139, entry of abstract or trans- 
cript of judgment. 

See infra § 5140, satisfaction of judgment. 

See infra § 5142, interest on judgments. 

See infra $ 5143, appeals from judgments. 

See infra $% o14s, 5149, revival of judg- 
ments, 

Sce infra § 5158, existing liens not dis- 
turbed by modification of judgments. 

See infra § 5167, who entitled to costs. 

Ste infra & 516, retaxation of costs. 

See infra $ 5192, exccution to enforce judg- 
ment, 

See infra $ 6975, judgment Hens in criminal 
cases. 

See supra § 414, certified copies of final 
judgements, auditor to record, when, 

Under § 49, 2 Hill’s Code, the filing in the 
ccunty auditor’s office of a transcript of a 
judgment, instead of the abstract thercof 
required to be entered by the clerk in the 
execution docket, is all that is necessary 
to create & Hen upon the judgment debtor’s 
land in the county; and the requirement 
that the names of the parties shall be set 
forth at length, is merely a requirement 


that the names shall be stated as shown 
by the judgment entry: Lamey v. Coff- 
man, 11 W., 301; and the fact that the 
amount of costs is not shown in the trans- 
cript will not defcat the lien of the princi- 
pal judgment itself: Id. 

The obtaining of a general judgment lien 
held, not to cut off the subsequent selec- 
tion of a homestead at any time before 
sale to satisfy the judgment: McMillan v. 
o 1 W., 26; Philbrick v. Andrews, 8 

Judgment liens are voidable where a 
judement debtor in failing circumstances 
ecnfesses judgment in favor of certain 
creditors, who have knowledge of his esn- 
dition, after the intention to make an as- 
Signment had been fully formed in his 
mind, and follows the confession with an 
assignment for the benefit of creditors: Hy- 
man v. Barmon, 6 W., 516. 

In an action to foreclose a mortgage on 
certain real estate, to which one of the 
defendants interposes the defense that he 
has a paramount interest by reason of a 
judgment lien, against a leaschold interest 
in the land, evidence is admissible to show 
that the actual interest of the judgment In- 
terest in the lands is less than it is made 
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to appear by the county records: Book v. 
Willey, 8 W., 267. 

The judgment lien provided by § 460, 2 
Hill’s Code, as attaching to all the reai 
estate of the judgment debtor in any county 
after the filing of a transcript thereof in the 
office of the county auditor. will not attach 
to lands conveyed by the jucgment debtor 
to his wife, prior to the rendition of judg- 
ment, although the judgment was for a 
community debt; and the subsequent con- 
veyance of such lands, for value prior to 
any proceedinzs taken by the judgment 
creditor attacking the transfer from hus- 
band to wife, is sufficient to pass the land 
free from all claims of the judgement cred- 
itor: Sawtelle v. Weymouth, 14 W., 21. 

Under § 449, 2 H. C., the filing in the 
county auditor’s office of a transcript of a 
judgment, instead of the abstract thereof 
required to be entered by the clerk in the 
execution docket, is all that is necessary to 
create a lien upon the judgment debtor's 
lag in the county: Lamey v. Coffman, 11 
V.. 301. 

The provision of $ 449, 2 H. C., requiring 
that the abstract of judgment filed in the 
auditor's office shall set forth the names, 
at length, of all the parties, is merely a re- 
quirement that the names shall be stated 
as shown by the judgment entry, and has 


$ 5133. Clerk’s Record Index. 
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no other reference to the names of the par- 
ties: ; 

The fact that the amount of costs to 
which a judgment creditor is entitled is not 
shown in the transcript filed in the county 
auditor’s office will not defeat the Hen of 
the principal ju-ilgment itself, to which the 
adjudication as to costs is merely an inci- 
dent: Id. 

GENERALLY.—Judement liens attach 
when, nature and extent of, see notes to 
Buchan v. Sumner, 47 Am. Dec., 319; Filley 
v. Duncan, 93 Am. Dec., 346. 

Estates and interests affected by: 
ncte to Filley v. Duncan, supra, 345. 

Duration of lien: See McAfee v. Rey- 
nolds, 30 Am. St. Rep.. 194, and note, 200. 

Whether attaches to fraudulent convey- 
ances: See note to Davidson v. Burke, 36 
Am. St. Rep., 375. 

Lien on after acquired lands: See note 
to Roads v. Symmes, 13 Am. Dec., 626. 

As to Hen on exempt prcperty: See notes 
to Kendall v. Powers, 9 Am. St. Rep., 328; 
Filley v. Duncan, supra, 351. 

12 Am. & 


See generally on this subject: 
Eng. Encyc. Law, p. 104 et seq. 

AS TO PRIORITIES OF JUDGMENT 
AND EXECUTION LIENS: Sbe Regers v. 
Dickey, 41 Am. Dec., 204, note 210; Elston v. 
Castor, 51 Am. Rep., 754. 


See 


It shall be the duty of the county clerk to keep a proper record index, 


both direct and inverse, of any and all judgments, abstracts or transcripts of 
judgments in his office, and all renewals thereof, and such index shall refer to 
each party against whom the judgment is rendered or whose property is af- 
fected thereby, [which index] together with the records of said judgments, 
shall be open to public inspection during regular office hours. [Cf. 2 H. C., 
R 452; L. 93, p. 66, $ 6.] 


See references to § 5132 supra. 


$ 5133a. Assignment or Satisfaction, Filing—Notice. 

Any assignment or satisfaction of judgment, or any certified transcript of 
such assignment or satisfaction, may be recorded in any county auditor’s of- 
fice, or county clerk’s office, in which the judgment is of record, and from the 
time of filing for record shall be notice of such assignment or satisfaction. 
[L. 797, p. 10, $ 1.] | 


§ 5134. Entries in Execution Docket. 

He shall leave space on the same page, if practicable, with each case, in 
which he shall enter, in the order in which they occur, all the proceedings sub- 
sequent to the judgment in said case until its final satisfaction, including the 
time when and to what county the execution is issued, and when returned, and 
the return or the substance thereof. When the execution is levied on personal 
property which is returned unsold, the entry shall be: “Levied (noting the 
date) on property not sold.” When any sheriff shall furnish the clerk with a 
copy of any levy upon real estate on any judgment the minutes of which are 
entered in his execution docket, the entry shall be: “Levied upon real estate,” 
noting the date, and shall refer to the page upon the book of levies where the 
same is entered, as is hereinafter provided. When any execution issued to 
any other county is returned levied upon real estate in such county, the entry 
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in the docket shall be: “Levied on real estate of , in county,” l 
noting the date, county, and defendant whose estate is levied upon, and when 
the money is made, or any part thereof, the amount and time when made 
shall be entered; also, when a writ of error has been taken, or the judgment is 
appealed, modified, discharged, or in any manner satisfied, the facts in respect 
thereto shall be entered. The parties interested may also assign or discharge 
such judgment on such execution docket. When the judgment is fully satis- 
fied in any way, the clerk shall write the word “satisfied,” in large letters across 
the face of the entry of such judgment. [L. 54, p. 174, § 237; Cd. ’81, § 310; 
2H. C., § 451; Abb. R. P. S., pp. 192-196. ] 


See supra § 5131, execution docket. See supra § 4722, duties of clerks. 
See next section. 


§ 5135. Book of Levies. 

The clerk shall also keep in his office a well-bound book, to be called a 
book of levies, which shall be a public record, and open during the usual busi- 
ness hours to all persons desirous of inspecting the same, in which he shall 
enter all levies upon real estate in his county, when delivered to him by the 
sheriff, as provided by law. An alphabetical index shall be prefixed to the 
book of levies, containing the names of all persons upon whose real estate such 
levies have been made, and when such levies are discharged in any manner, an 
entry thereof shall be made in the margin of the book of levies where the 
levy is recorded. [L. 754, p. 174, § 239; Cd. ’81, § 313; 2 H. C., § 454; Abb. 
R. P. S., pp. 192-196. | 


$ 5136. Transcripts from Justices’ Courts. 

Any judgment of any justice of the peace of any county in this state, shall 
become a lien upon any real estate of the judgment debtor, and such as he may 
acquire in that county wherein said judgment was rendered by the filing of a 
duly certified transcript from the docket of said justice in the county clerk’s 
office of said county wherein said judgment was rendered, and upon such filing 
said judgment shall become to all intents and purposes a judgment of said 
superior court of said county, said judgment of said justice of the peace shall 
become a lien upon the real estate of the judgment debtor and such as he may 
acquire in any county other than that in which the same was rendered by the 
filing in the office of the county clerk of that county a duly certified abstract 
of the record of said judgment, from the office of the county clerk of that 
county in which the certified transcript of the said judgment of said justice of 
the peace was originally filed. [L. 793, p. 65, § 2.] 

See references to § 5132 surra. 
See infra § 6651, transcript to other justices in other counties, etc. 
§ 5137. Abstract of Judgment, Contents of. 

An abstract of a judgment as provided for in this chapter shall con- 

tain:— 


1. The name of the party or parties in whose favor the Judgment was ren- 
dered; 
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2. The name of the party or parties against whom the judgment was ren- 
dered; 

3. The date of the rendition of the judgment; 

4. The amount for which the judgment was rendered, and in the following 
manner, viz.: Principal, $——; interest, $——-; costs, $——-; total, $ : 
[L. 793, p. 66, § 3.] 


See references to $ 5132 supra. 


$ 5138. Transcript of Justice’s Docket. 

A transcript of a judgment of a justice of the peace provided for by this 
chapter shall contain an exact copy of the judgment from the justice’s docket. 
[L. 793, p. 66, § 4.] 


See references to § 5132 supra. 
See infra § 6x4, justice’s docket, contents of. 


$ 5139. Entry of Abstract or Transcript of Judgment. 

Tt shall be the duty of the county clerk to enter in his execution docket 
any duly certified abstract or transcript of any Judgment of any of the courts 
mentioned in this chapter, and he shall index the same in the same manner 
as judgments originally rendered in the superior court of the county of which 
he is clerk. [L. 93, p. 66, § 5.] 


See references to § 5132 supra. 


$ 5140. Satisfaction of Judgments. 

When any judgment shall be paid and satisfied, the satisfaction shall be 
noted upon the records thereof in the execution docket as satisfied, giving the 
date of such satisfaction, and when the same shall be signed by the judgment 
creditor or his attorney the hen thereof against said real estate shall be satisfied 


and discharged. [L. 93, p. 66, § 7.] 


See references to § 5132 supra. 

See infra § 5148, revival ot judgments. 

See infra §8§ 5709, 5710. protection to sure- 
ties and co-defendants in satisfying judg- 
ments. 

See supra § 5134, 
judgments. 

See infra § 5611, satisfaction of judgments 
against the state. 

Laws ’), p. 9S, $3 (8 458. 2 H. C.), as fol- 
lows, appears to be repealed by this section: 
“When the amount due on any judgment is 
paid off or satisfied in full, the plaintiff, 
or those legally acting for him, must ac- 
krowledze satisfaction thereof in the mar. 
gin of the record of th> judgment, or by the 
execution of an instrument in writing re- 
ferring to the judgment, acknowledged and 
filed in the office of the auditor or recorder 
in every county where the judgment is a 
lien. If he fail to do so within sixty days 
after having been requested in writing so 
to do, he shall forfeit to the defendant the 


as to satisfaction of 


§ 5141. Existing Liens Continued. 


sum of fifty dollars.” 

On an application by defendarts to the 
district court for an order citing plaintiff 
to show cause why the judgment against 
the defendant should nor be satisfied and 
discharged of record, an order made by the 
court that the judzm.ent be medified ond 
reformed by striking out and disallowing 
the attorney’s fee included therein was er- 
roneous for the reason that it was not 
within the scope of the original order to 
show cause, and a bare exception to such 
final order was, under the circumstances 
sufficient: Hawks v. Votaw. 1 W., 70. 

GENERALLY. — PRESUMPTION OF 
SATISFACTION.—A judgment upon which 
no execution has issued for twenty years 
in the absence of explanatory facts or evi- 
dence, is presumed to be paid. The burden 
of proof is on the judgment creditor: Beck- 
man v. Hamlin, 20 Or., 352; same, 19 Or., 388; 
20 Am. St. Rep., 827; same, 23 Or., 313. 


All judgments which are liens upon real estate by reason of their having 
been filed in any county auditor's office, shall continue to be liens thereupon 
in the manner now provided by law. [L. ’93, p. 67, § 8.] 


See references to § 5132 supra. 


See notes to last section. 
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Judgments founded on written contracts, providing for the payment of 
_ interest until paid at a specified rate, shall bear interest at the rate specified in 


such contracts: 


Provided, That said interest rate is set forth in the judgment; 


and all other judgments shall bear interest at the rate of seven per centum per 
annum from the date of entry thereof. Lot. 2 H. C., § 459; L. °95, p- 


350, § 4.] 


See supra § 3668 et seq., 
terest. 

Judgment on a promissory note, payable 
on demand, with “interest at three per cent 
rer month,” cennot beac a higher than the 
legal rate: Roder v. Brown, 1 W. T., 112. 

Interest is allowable on all money judg- 
ments: Bell v. Knowles, 45 Cal., 193; Dough- 
erty v. Miller, 38 Cal., 548; Whitcher v. 
Webb, 44 Cal., 127; Randolph v. Bayne, 44 
Cal., 366; including judgments for money 
in actions of tort: Atherton v. Fowler, 46 
Cal., 320: and under a statute authorizing 
“interest on the verdict or decision of the 
court from the time it was rendered or 
made.” interest on the amount of the ver- 
dict must be included in the judgment from 
the time the verdict was rendered, though 
the judgement is not entered until one year 
from the rendition of the verdict Golden 
Gate, ete., Co. v. Joshua Herdy Machine 
Works, 82 Cai., 184. It had been held that 
a judgment for use and occupation did not 
draw interest: Osborn v. Hendrickson, 8 
Cal., 32; but in Burke v. Carruthers, 31 Cal., 
467, 'a judgment for damages in a forcible 
entry and detainer case carried interest. 


legal rates of in- 


So, also, street assessment judgment: Him- 
melman vV. Oliver, 34 Cal., 246; decree in 
foreclosure on sum due: Whitcher v. Webb, 
44 Cal., 127; and all final money judgments: 
Clark v. Dunam, 46 Cal., 204. 

The judgment bears interest only from 
the time it is pronounced: Bibend v. L. 
& L. Ins. Co., 30 Cal., 78. And interest on 
the demand on which the action is brought 
should be included in the judgment when 
entered: Id. 


Compound interest is never to be al- 
a on judgments: Quivey v. Hall, 13 
Cal., 


As to tnterest on a foreign judgment, ihe 
court held that they must be deemed to: 
know judicially that the common law was 
the rule of decision in the other states. un- 
less the contrary was expressly shown, 
and that as no judgment at common law 
carried interest, none should be here al- 
lowed on a judz.nent rendered in the state 
of New York, where there was no evidence 
showing that the common law had been 
altered by the statute law of that state: 
Thompson v. Monrow, 2 Cal., 100; followed 
in Cavender v. Guild, 4 Cal., 253. 


§ 5143. Appeal Does Not Suspend Lien. 

An appeal to the supreme court or stay of execution shall not affect any 
existing lien; and in all cases of an appeal the date of final judgment in the 
supreme court shall be the time from which said five years shall commence 
torun. Personal property shall only be held from the time it is actually levied 
upon. [Cf. L. 754, p. 175, §§ 240, 241; L. 60, p. 79, § 319; Cd. 781, § 322; 2 
H. C., § 461; Abb. R. P. S., pp. 198-200. ] 


CHAPTER XVI. 
OF THE REVIVAL OF JUDGMENTS. 


$ 5148. Judgment Lien Expires When. 

After the expiration of six years from the rendition of any judgment it 
shall cease to be a lien or charge against the estate or person of the judgment 
debtor. [L. 797, p. 52, § 1.] 


For former laws see: L. ’54, pp. 175, 176, 
sS ane 243; L. '69. p. 79, §§ 318, 320; Cd. ’81, 
§ 323; 2 H. C., § 462; Abb. R. P. S., pp. 201-203. 

See infra $ 5192, when execution may 1s- 
sue. 


See supra § 4798 and notes, limitation of 
actions. 
TE supra § 5132, duration of judgment 
ens. 


$ 5149. Proceedings for Extension Denied. 


No suit, action, or other proceedings shall ever be had on any judgment 
rendered in the state of Washington by which the lien or duration of such 
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judgment, claim or demand, shall be extended or continued in force for any 
greater or longer period than six years from the date of the entry of the original 
judgment. [L. 797, p. 52, § 2.] 


69, p. 81, 321;4 visions of § 4798 supra, limiting to six years 
Cd. ; L. ’91, p. 165, § 1; 2 H. C., the time in which an action may be com- 
$ 463; Abb. R. P. S., pp. 201- 203. menced on a judgment or decree, apply to 

The proceedings authorized by this chap- judgments rendered by the counts of this 
ter to revive a judgment is not the com- 


state: Burns v. Conner, 1 W., 
mencement of an action; nor do the pro- 


For former laws see: L. 


§ 5150. Exceptions. 

When the lien of any judgment, as specified in section 5148, has run six 
years, or its duration will be less than one year by reasén of this act, then 
the lien of such judgment shall continue for one year from and after the taking 
effect of this act. [L.’97, p. 52, § 3.] 


“This act” took effect June 9, 1897. 


CHAPTER XVII. 
OF VACATION AND MODIFICATION OF JUDGMENTS. 


§ 5153. Causes for Vacation or Modification of Judgments. 

The superior court in which a judgment has been rendered, or by which or 
the judge of which a final order has been made, shall have power, after the 
term [time] at which such judgment or order was made, to vacate or modify 
such judgment or order:— 

1. By granting a new trial for the cause, within the time and in the manner, 
and for any of the causes prescribed by the sections relating to new trials; 

2. By a new trial granted in proceedings against defendant, served by pub- 
lication only as prescribed in section 4880; 
= 3. For mistakes, neglect, or omission of the clerk, or irregularity in obtain- 
ing the judgment or order; 

4. For fraud practiced by the successful party in obtaining the judgment 
or order; 

5. For erroneous proceedings against a minor [or] person of unsound mind, 
when the condition of such defendant does not appear in the record, nor the 
error in the proceedings; 

6. For the death of one of the parties before the judgment in the action; 

7. For unavoidable casualty or misfortune preventing the party from prose- 
cuting or defending; 

8. For error in a judgment shown by a minor, within twelve months after 
arriving at full age. [L.’?75, p. 20, § 1; Cd. 781, § 436; 2 H. C., § 1393; Ia., 
§ 4383.] 

See supra § 4880, relief in cases where per- 


sonal service not ha 
See supra § 4953, relief from judgments, 


trial court, and its action in passing there- 
on will not be reversed on appeal, unless 
the showing made therefor leaves no room 


etc. 

See supra § 5070 et seq., new trials. 

The provisions of this chapter are not 
applicable to criminal cases: Thompson v. 
Ty., 1 W. T., 547. s 

A motion to vacate and set aside a judg- 
ment is directed to the discretion of the 


for the exercise of discretion of rue lower 
court: Livesley v. O’Brien, 6 W., 

While the party seeking to Have. a judg- 
ment set aside must proceed with diligence, 
within the year allowed by § 5156, the ques- 
tion of diligence, as well as the sufficiency 
of the showing, is addressed to the discre- 
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tion of the lower court, and its action in 
granting a petition therefor will only be set 
aside when it appears that there is an 
oP We, of such discretion: Bozzie v. Vaglio, 

A defect in the record, not materially af- 
fecting the merits, is not sufficlent cause 
for setting aside a judgment; Nesqually 
Mill Co. v. Taylor, 1 1. 

Where substantial rights have been de- 
nied defendant an affidavit of merits is not 
required of him to have the judgment va- 
gated lls Walla P. & P. Co. v. Budd, 

An maoaad at action or proceeding will 
not lie for the purpose of setting aside a 
judgment in a former suit between the 
same parties, when the action is based 
upon the error of the court in setting aside 
a verdict in such suit: Davis v. Fields, 9 


If a judgment erroneous, but not void, 
has been entered against a party, he should 
either appeal or apply to the court in the 
manner and within the time prescribed by 
law to have it set aside. After the expira- 
tion of the time prescribed, the district 
judge has no power to vacate or oe the 
judgment: Hawks v. Votaw, 1 W., 

After the time fixed by law or fae " well- 
established Poin a judgment which is 
neither void on its face nor affected by 
fraud in its procurement, nor want of jur- 
isdiction, stands for absolute verity; and 
neither the court which rendered nor the 
appellate court which has affirmed it has 
jurisdiction to vacate, modify or otherwise 
affect it: Wolferman v. Bell, 8 W., 140. 

An action for the vacation of a judgment 
against a minor is barred if not brought 
within a year after the arrival of such 
minor at the sane of majority: Hill v. Low- 
man, 15 W., 

After the RA of the next term of the 
district court, subsequent to the one in 
which the judgment was rendered, the 
court has no pcwer to grant relief from 
such judgment: Hancock v. Stewart, 1 W. 


A judgment regularly entered will not be 
opened although entered by mistake, unless 
it appears from the motion therefor that it 
is wrongful or oppressive: N. P. Ry. Co. Vv. 
Black, 3 W., 327; Davis v. Fields, supra. 

It is no ground for vacating a judgment 
that it was irregularly entered as a judg- 
ment at law in a suit in equity: Tacoma 
L. & M. Co. v. Wolff, 7 W., 478. 

If it is sought to secure the vacation of a 
judgment on the ground that it was ren- 
dered without proper service on defendant, 
and was based upon a promissory note 
which defendant never executed, the pro- 
ceeding is governed by the provisions of 
this chapter and not by $ 4953 supra: 
Wheeler v. Moore. 10 W., x 

A judgment will not be vacated or modt- 
fied on the ground of fraud when the only 
basis for such allegation is the fact that 
plaintiff sought for and obtained a decree 
of foreclosure covering all the land de. 
scribed in the mortgage, although a certain 
portion of the land had been released by 
the mortgagee: State v. Superior Court, 
8 W., 591 

Where a proceeding is instituted in the 
lower court, for the purpose of vacating 
and modifying a judgment of the supreme 
court on appeal, the question of the juris- 
diction of the lower court is involved to the 
extent that the supreme court is authorized, 
by writ of prohibition, to review and pro- 
hibit such proceeding, when it would be an 
unwarranted interference with such judg- 
ment: State v. Supericr Court, supra. 

A decree which vests one-half of the com- 
munity property in the children of a testa- 
tor is not affected by the setting aside of a 
subsequent unauthorized and illegal decree 
rendered in the same cause upon interven- 
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Mason v. McLean, 6 W., 


It is not error for a court, while refusing 
to vacate a judgment in a proceeding there- 
for, to modify the judgment as to the 
amount of costs taxed therein: Tacoma L. 
& M. Co. v. Wolff, supra. 

Error of law committed by the court in 
including attorney fees in a judgment ren- 
dered against a partnership, upon the con- 
fession of judgment by one of the partners 
upon a promissory note of the firm, cannot 
be corrected by petition to vacate the judg- 
ment, when no fraud has been practiced 
upon the court, but must be reached by 
appeal: Dickson v. Matheson, 12 W., 196. 

An omission from the records of the dis- 
trict court cannot be supplied by the order 
of the judge in vacation, unless authorized 
by statute, and it must appear on the face 
of the records that he acted within the 
statute: Hale v. Finch, 1 W. T., 517. 

An amendment to § 109 of the Code of ’81 
(§ 4953 supra), taking away the five months’ 
limitation on the modification of judg- 
ments rendered, is operative upon a judg- 
ment rendered ten months prior to the 
passage of the amendment, and as other 
provisions of the code allow the vacation 
and modification of judgments within one 
year after the rendition, it is competent for 
the legislature to extend or change the time 
within which it could be attacked: Mars- 
ton v. Humes, 3 W., 

GENERALLY. — The provisions of this 
chapter are applicable to judgments in ad- 
versary proceedings, but not to an order 
for a guardian’s sale of property: Bunce 
v. Bunce, 59 Ia., 533, 536. 

Judgment in excess of amount actually 
due held no ground to vacate: McConkey 
Vv. ae ey 71 Ia., 636; 33 N. W., 

f judgment 'is against joint defendants 
and one shows himself entitled to have it 
set aside, it should be set aside as to both: 
Porm Lake v. I. F. & S. C. Ry. Co., 62 Ia., 


A court of equity can only grant relief 
from a judgment for grounds specified by 
statute: Lumpkin v. Snook, 63 Ia., 515. 

FRAUD.—The term fraud is used in this 
section in its ordinary sense: Lumpkin v. 
Snook, supra, 518. 

The production of false testimony may 
amount to such fraud as to entitle the ad- 
verse party toa new trial: Heathcote v. 
Haskins, 74 Ia., ; 38 N. W., 417, 419. 

Where the fraud of the prevailing party 
on the former trial is sufficient to consti- 
tute reasonable grounds to believe that a 
different result may be anticipated on re- 
trial, the judgment should be vacated: 
Brown v. Byam, 59 Ia., 52. 

Fraud and negligence of defendant’s at- 
torney in not interposing a valid defense is 
not ground for vacating a judgment: Jones 
v. Leech, 46 Ia., A 

A dismissal of an action cannot be con- 
sidered as procured by fraud under an alle- 
gation that the party was lulled into a 
sense of security by promises of compro- 
mise: Dahlhoff v. Keenan, 66 Ia., 679, 680. 

A decree of divorce obtained by fraud of 
the successffil party may be vacated even 
though the rights of innocent third parties 
have intervened by remarriage: Rush v. 
Rush, 46 Ia., 648: Whitcomb v. Whitcomb, 
46 Ia., 437; and if the party procuring the 
fraudulent decree remarry he may be con- 
Mery of adultery: State v. Whitcomb, 52 
a 

Where defendant was defaulted under a 
promise of the attorney of a co-defendant 
that his {interest would be protected with- 
out appearance, held, that the judgment 
oua be vacated: Vennet v. Carey, 72 Ia., 
476. 

Casualty or misfortune when sufficient to 
authorize the vacation of a judgment: Lus- 
comb v. Maloy, 26 Ia., 444; Brewer v. Hol- 


tion proceedings: 
31. 


1426 


Cuap. XVII.) VACATION AND MODIFICATION OF JUDGMENTS. 


born, 3 Ia., 473; but the fact that a party 
is a foreigner and laboring under that dis- 
advantage in making defense, will not be 
sufficient to constitute casualty or misfor- 
tune: Heathcote v. Haskins, supra; or 
where a married woman served as defend- 
ant testified that she did not suppose that 
the notice concerned her individually, and 
therefore failed to defend: Teabout v. 
Roper, 62 Ia., 603. 

Sickness of counsel held sufficient to va- 
cate judgment where sickness was not of 
long standing so as to impute negligence: 
Snell v. Ia. Homestead Co., 67 Ia., 405; or 


[5154-5156 


irregularity occasioned by a default where 
the petition was not filed by the time stated 
in the notice: Morgan v. Small, 33 Ia., 118; 
and a judgment rendered in a party’s favor 
after his death is not void but voidable and 
will not be set aside as a matter of course: 
Gilman v. Donovan, 53 Ia., 362. 

MINORS. — See under this section as to 
rights of infant defendants, and cases 
where the judgment will not be vacated: 
Bickel v. Erskine, 43 Ia., 213; Webster Vv. 
Page, 54 Ia., 461; Dahms v. Alston, 72 Ia., 
411; 34 N. W., 182; Heathcote v. Haskins, 
74 Ia., 566. 


§ 5154. Petition for New Trial. 

When the grounds for a new trial could not with reasonable diligence 
have been discovered before, but are discovered after the term [time] when 
the verdict, report of referee, or decision was rendered or made, the application 
may be made by petition filed as in other cases, not later than after the discov- 
ery, on which notice shall be served and returned, and the defendant held to 
appear as in an original action. The facts stated in the petition [complaint] 
shall be considered as denied without answer. The case shall be tried as other 
cases by ordinary proceedings, but no motion shall be filed more than one 
year after the final judgment was rendered. [L. 775, p. 21, § 2; Cd. ’81, § 437; 
Towa, § 4384. ] 


See supra § 5071 and notes, new trial. 

This section relates to all the statutory 
grounds for a new trial and prescribes the 
course to be pursued when the grounds for 
a new trial are discovered after verdict, 
etc.: First Natl. Bank v. Murdough, 40 Ia., 
26; and does not apply to an application for 
entry of judgment nunc pro tunc which has 
been entirely omitted: uller v. Stebbins, 
49 Ja., 376: nor to a motion to correct a 
record, made by a party against whom the 


tried as other cases refers to the mode of 
producing evidence in the ordinary manner 
instead of by affidavit; and such trial 
should not be by jury: Carpenter v. 
BOWN, 50 Ia., 451; Bennett v. Carey, 72 Ia., 
476. 

The petition is deemed denied by opera- 
tion of law, and before there can be a new 
trial the court must make an order grant- 
ing it. The filing of the petition under this 
section has no greater force and effect than 


court has by mistake rendered a personal 
judgment without jurisdiction: Shelley v. 
Smith, 50 Ia., 543 

The petition in such cases need only show 
the fact upon which the new trial is asked 
as in other cases: Stineman v. Beath, 36 
Ia., 73; Council Bluffs L. & T. v. Jennings, 
81 Ia., 470; 46 N. W., 1006; and should be en- 


a motion for a new trial under the statute 
ee to new trials: Brown v. Byam, 59 

a., 52. 

Courts of equity may grant relief against 
the judgment where the ground of relief is 
not discovered until after the expiration of 
one year; but the extent of its jurisdiction 
is to grant relief on the grounds enumer- 


titled as in the original case: Hintrager v. 
Sumbargo, 54 Ia., 604. 
The provision that the case should be 


v Lamb, i Ta. 655; FN. We 1i6; see BOW- 
en v. T. P. M. Co., 31 Ia., 460. 
$ 5155. Petition to Vacate, etc., to be by Motion, When. 

The proceedings to vacate or modify a judgment or order for mistakes or 
omissions of the clerk, or irregularity in obtaining the judgment or order, shall 
be by motion served on the adverse party, or on his attorney in the action, and 
within one year. [Cf. L. ’75, p. 21, § 3; Cd. 781, § 438; L.’91, p. 44, § 1; 2 
H. C., § 1394; see Ia., § 4383.] 


Under this section, a petition for the va- 
cation of an order of court cannot be enter- 
tained, when the application is not made 


within one year from date of the order: 
Green v. Williams, 13 W., 674. 


$ 5156. Petition to be Verified, When. 

The proceedings to obtain the benefit of subdivisions two, three, four, 
five, six, and seven of section 5153 shall be by petition verified by affidavit, 
setting forth the judgment or order, the facts or errors constituting a cause to 
vacate or modify it, and if the party is a defendant, the facts constituting a 
defense to the action; and such proceedings must be commenced within one 
year after the judgment or order was made, unless the party entitled thereto 
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be a minor or person of unsound mind, and then within one year from the 
removal of such disability. [Cf. L. ’75, p. 21, § 4; Cd. ’81, § 439; L. 791, p. 
45,§ 2; 2H. C., § 1395; see Ia., § 4386. ] 


See supra $$ 5153, 5154, and notes, causes 
and petition for vacating judgment. 

It is not an abuse of discretion for the 
trial court to deny a motion to vacate a 


judgment when the affidavits In support 
thereof show only a want of attention to 
the case by the counsel and client: Myers 
v. Landrum, 4 W., 762. 


§ 5157. Proceedings. 

In such proceedings the party shall be brought into court in the same 
way, on the same notice as to time, mode of service and mode of return, and 
the pleadings shall be governed by the same principles, and issues be made 
up by the same form, and all the proceedings conducted in the same way, as 
near as can be, as in original action by ordinary proceedings, except that the 
facts stated in the petition shall be deemed denied without answer, and de- 
fendant shall introduce no new cause, and the cause of the petition shall alone 
be tried. [Cf. L. ’75, p. 22, § 5; Cd. ’81, § 440; L. 791, p. 45, § 3; 2 H. C., 


§ 1396; Ia., § 4387.] 


The proper proceeding suggested to va- 
cate judgments in Whidby L. & B. Co. v. 
Nye, 5 W., 301. 

A court of equity will sustain a demurrer 
to a complaint to vacate a judgment at 
law, unless facts justifying such action ap- 
pear In the complaint: Wingard v. Jame- 
son, 2 W. T., . 

In proceedings for vacating a judgment 
no affidavit of merits is necessary, the pe- 
titioner being required to state facts upon 
oath; nor is it necessary to tender an an- 
swer until after it is determined that the 
grounds alleged are sustained: Wheeler v. 
Moore, 10 W., 309. 

A complaint in an action to vacate a 
judgment of foreclosure is insufficient, 
when there is no showing that it was not 
an equitable one, or that the judgment 
would be different if the cause were re- 


§ 5158. Valid Defense. 


tried: Hill v. Lowman, 15 W., 503. 

Where a judgment has been vacated be- 
cause of the irregularity of the plaintiff in 
obtaining it, it operates to avoid an exe- 
cution sale made under it, as between the 
parties, and cancels the purchase by the 
execution pemu of the property sold: 
Benney v. Clein, 15 W., 581. 

GENERALLY.—The proceedings author- 
ized by this statute are in the nature of a 
writ of error coram nobis and are provided 
for the review of the case after final judg- 
ment, in the same court where rendered; 
and a change of venue cannot be had: Gil- 
man v. Donovan, 59 Ia., 76; but see State 
v. Whitcomb, 52 Ia., 85. 

No new cause can be introduced such as 
that a party asking a new trial is ape tate 
from claiming it: Bennett v. Corey, 72 Ia 
476; 34 N. W., 291. 


The judgment shall not be vacated on motion or petition until it is ad- 


judged that there is a valid defense to the action in which the judgment is 
rendered; or if the plaintiff seeks its vacation, that there is a valid cause of 
action; and when judgment is modified, all liens and securities obtained under 
it shall be preserved to the modified judgment. [L. ’75, p. 22, $ 6; Cd. 781, 


$ 441; 2 H. C., $ 1397; Ia., § 4388.] 


The provisions of this section relating to 
the preservation of judgment Hens applies 
as well to judgment liens upon personalty 
as upon realty: Smith v. DeLanty, ll W. 
356, 388, 

"The fact that a judgment has in form, 
been set aside and vacated and a new one 
entered, will not destroy the lien of the 
former judgment, when the new judgment 
is a slight modification of the original judg- 
ment in the matter of amount: Smith v. 
DeLanty, supra. 

GENERALLY. —The court should first try 
the question of the validity of the defense, 
and if that should appear insufficient should 
overrule the application: Miracle v. Lan- 
easter, 46 Ia., 179; Morton v. Coffin, 29 Ia., 


235; but if there are not sufficient grounds 
for vacating the judgment the court need 
not inquire into the validity of the defense 
oer: Niagara Ins. Co. v. Rodecker, tT 
a., 162. 

The court, without a jury, decides upon 
the question of whether the judgment 
should be vacated or not: Carpenter v. 
Brown, 50 Ia., 451. 

It must appear that a plaintiff seeking 
relief from the judgment against him has a 
valid action before the judgment can be 
vacated: Coleman v. Case, 66 Ia., 534. 

The judgment is only to be vacated after 
a trial of the defense on its merits, and the 
finding of the sufficiency thereof: Brewer 
v. Holborn, 34 Ia., 473. 
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§ 5159. Grounds to Vacate Must First be Tried. 

The court may first try and decide upon the grounds to vacate or modify 
a judgment or order, before trying or deciding upon the validity of the de- 
fense or cause of action. [L. ’75, p. 22, § 7; Cd. 81, § 442; 2 H. C., § 1398; 
Ia., § 4389. ] 


$5160. Injunction. 

The party seeking to vacate or modify a judgment or order may obtain 
an injunction suspending proceedings on the whole or part thereof, which 
injunction may be granted by the court or the judge, upon its being rendered 
probable, by affidavit or petition sworn to, or by exhibition of the record, that 


the party is entitled to have such judgment or order vacated or modified. [L. 
75, p. 22, § 8; Cd. 781, § 443; 2 H. C., § 1399; Ia., § 4390. ] 


$5161. Construction. 

The provisions of this chapter shall not be so construed as to affect the 
power of the court to vacate or modify judgments or orders as elsewhere in 
this code provided; nor shall any judgment of acquittal in a criminal action 
be vacated under the provisions of this chapter. [L. 791, p. 45, § 4; 2 H. C., 
§ 1400. ] 


See supra § 4953, relief from judgments, be tried after an acquittal on the merits: 
A defendant in a criminal action cannot eons ae 
§ 5162. Judgment Upon Denial of Application. 

In all cases in which an application under this chapter to vacate or 
modify a judgment or order for the recovery of money is denied, if proceed- 
ings on the judgment or order shall have been suspended, judgment shall be 
rendered against the plaintiff [in this proceeding] for the amount of the 
former judgment or order, interest, and costs, together with damages at the 
discretion of the court, not exceeding ten per cent on the amount of the 
judgment or order. [Cf. L. 775, p. 22, § 9; Cd. ’81, pees L. 791, p. 45, § 5; 
2 H. C., § 1401; see Ia., § 4391.] 


CHAPTER XVIII. 
OF COSTS AND DISBURSEMENTS. 


§ 5165. Compensation of Attorneys—Costs. 

The measure and mode of compensation of attorneys and counselors shall 
be left to the agreement, expressed or implied, of the parties, but there shall 
be allowed to the prevailing party upon the judgment certain sums by way 
of indemnity for his expenses in the action, which allowances are termed costs. 
[L. 754, p. 201, § 367; Cd. 781, § 505; 2 H. C., § 823; Or., § 548; see Cal. 
C. C. P., § 1021. ] 


See infra § 588 and notes, attorneys’ fees See infra § 5172, costs as attorney’s fee— 


in foreclosure of mortgages. amount taxable. 
See supra § 4772, lien of attorneys. See notes to next section. 
See infra § 5167, costs to prevailing party. See notes to § 5438 infra. 
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The statute allows parties to make their 
own agreement as to attorney’s fees, but in 
the absence of any agreement, § 5172 infra 
regulates the matter: Potwin v. Blasher, 
9 W., 460. 465. 

A judgment for $125 attorney’s fee against 
a plaintiff on dismissal of a suit in eject- 
ment on the ground that he knew at the 
time of instituting suit that certain of de- 
fendants were infant children for whom a 
guardian ad litem must be appointed is 
erroneous: Mason v. McLean, 6 W., 31. 

Where a number of lien claimants have 
united in one suit for the foreclosure of 
their respective liens, an attorney’s fee of 
$20 in each case is not excessive: Garneau 
v. Port B. M. Co., 8 W., 467. 

An attorney’s fee of $2,000 for enforcing 
a lien of $21,000, held excessive and that the 
same should be reduced to $1,000 at least. 
It is not the policy of the law to allow 
large or exorbitant attorney’s fees: Huttig 
v. Denny Hotel Co., 6 W.. 

If the attorney’s fees in the foreclosure 
of a logger’s lien is left to the discretion of 
the court, a judgment therefor will not be 
disturbed, although no testimony as to its 
reasonable value was onera: Proulx v. 
Stetson & P. M. Co., 6 W., 

In order to recover costs and attorney's 
fees in a suit to foreclose a mortgage on 
real estate, where the mortgagor dies pend- 


§ 5166. Amount, How Fixed. 
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ing suit, it is not necessary to present the 
claim to the administrator of the mortgag- 
or’s estate within one year: Reed v. Miller, 
1 W., 426; see Scammon v. Ward, 1 W., 179. 

Where a mortgage provides for an attor- 
ney’s fee of twenty per cent of the entire 
amount due, which sum is claimed by the 
plaintiff upon foreclosure, the court cannot 
upon rendering a decree award the Qe ae 
a less sum: Haywcod v. Miller, 14 ., 660. 

The finding of sixty dollars as an attor- 
ney’s fee in a foreclosure suit, without 
proc’: is error: Cowie v. Ahrenstedt, 1 W., 


Where a written contract between attor- 
ney and client in respect to litigation with 
insurance companies over a certain loss hy 
fire provided that the client should pay $500 
as full payment of services, whether the 
case was lost or won, upon its final deter- 
mination, and should pay an additional] $500, 
making in all $1,000, in case judgment was 
obtained against the companies, ‘‘these re- 
spective sums in either event, to be full 
compensation for all services growing out 
of or rendered in the insurance matter,’ 
the attorney is not entitled to further com- 
pensation for litigating the matter in the 
supreme court, the contract, by its terms, 
covering all the work in all the courts: 
Niagara Fire Ins. Co. v. Hart, 13 W., 65 


In all cases of foreclosure of mortgages and in all other cases in which 
attorneys’ fees are allowed, the amount thereof shall be fixed by the court at 
such sum as the court shall deem reasonable, any stipulations in the note, 
mortgage or other instrument to the contrary notwithstanding; but in no 
case shall said fee be fixed above contract price stated in said note or contract. 
[Cf. L. 85, p. 176, § 1; L. 88, p.9,§ 1; L. 791, p. 83, § 1; 2 H. C., § 803; L. 


95, p. 81, § 1.] 


s See notes to last section and to § 5885 in- 
ra. 

The supreme court may allow attorney's 
fees in that court in foreclosure of a lien 
although the cause be remanded to the 
lower court for further proceedings: Seat- 
tle & W. W. Ry. Co. v. Ah Kow. 2 W. T., 36. 

A condition in a note providing for the 
payment of attorney’s fees in case of suit 
to enforce collection, does not affect its 
negotiability: Second Natl. Bank v. Apglin, 
6 W., 143, 

Where the complaint in foreclosure al- 
leges that $250 is a reasonable attorney’s 
fee, and the answer denies that any sum 
greater than $100 is a reasonable fee, in the 
absence of testimony $100 is all the court is 
warranted in pallowing: Dexter Horton & 
Co. v. Long, 2 W., 

The a ace: ‘of an attorney’s fee 
when denied must be proven as any other 
fact: Id.. 440. 

In the foreclosure of a mortgage provid- 
ing for $250 as attorney's fees to he taxed 
as part of the costs in case of settlement 
after suit, the accion will not be dismissed 
until said sum be paid, although all other 
sums and costs were paid into court: Hoyt 


Smith, 4 W., 640. 

“Under this section, in giving judgment 
upon a promissiry note, the plaintiff is en- 
titled to judgment for attorney’s fee in 
the amount specially contracted to be paid 
by the terms of the note, even if the same 
might otherwise be deemed excessive in 
amount: Exchange Natl. Bank v. Wolver- 
ton. 11 W., 198; affirmed in Pocin v. Furth, 
15 W., 201, 207. 

The action of the court in allowing the 
attorrney’s fee provided in a note and mort- 
gage as payable in case of foreclosure Is 
warranted, although there is no other proof 
of the value of services in such proceedings 
than the agreement contained in the in- 
struments sued upon, which had been intro- 
aeea in evidence: Ames v. Bigelow, 15 

Where a note and mortgage provide in 
absolute terms for the payment of an at- 
terney’s fee, in case of suit, the mortgagee 
is entitled to a lien therefor upon the prop- 
erty, notwithstanding the mortgage may 
also provide that such attorney's fees might 
be retained out of the moneys made upon 
ae foreclosure sale: Watson v. Sawyer, 12 
V., 39 


§ 5167. Prevailing Party Entitled to Costs and Disbursements. 
In any action in the superior court of Washington, the prevailing party 


shall be entitled to his costs and disbursements; 


but the plaintiff shall in no 


case be entitled to costs taxed as attorneys’ fees in actions within the jurisdic- 


tions of a justice of the peace, when commenced in the superior court. 


[Ct. 
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L. ’54, p. 201, §§ 368, 369; Cd. ’81, §§ 506, 507; L. ’83, p. 42, § 1; L. 790, 


p. 337, § 1; 2 H. C., § 824.] 


See notes to § 5940 Infra. 

See supra § 5165, costs and attorney’s fees. 

See infra § 6068, costs in actions to restore 
lost records. 

For cases in which it was held proper for 
plaintiff to recover costs in both trial and 
ADDIE courts, see: Bell v. Waudby, 4 W., 

748; same, 7 W., 203. 

ina costs of granting a writ of prohibi- 
tion against a superior court, to prevent its 
trying a case for want of jurisdiction, 
shouid be taxed against the plaintiff in the 
lower court as the real party in interest: 
State v. Superior Court, 5 W., 

An assignee is entitled to recover his 
costs in an action to recover the proceeds 
of goods converted, as an incident of his 
judgment: Mansfield v. First Natl. Bank, 


In a particular case in condemnation pro- 
ceedings, held, that plaintiff was entitled 
to his costs and disbursements, including 
$15 a $ fees: Owsley v. O. R. & N. 
Co., 1 W., 491. 

Where the husband dismisses his action 
for divorce the court may properly render 
judgment against him for costs and reason- 
able expenses incurred by the wife in prep- 
aration of defense, including counne fees: 
Thorndike v. Thorndike, 1 W.T., 

In an action upon a foreign judgment, a 


$ 5168. Limitations. 


verdict for the aggregate amount of the 
judgment, costs and interest is not errone- 
ous. The costs of the proceeding in the 
foreign jurisdiction were a part of the judg- 
ment: Ritchie v. Carpenter, 2 W., 412. 
Upon the reversal of an order of the lower 
court denying plaintiff’s motion to dismiss 
his action, there having been no appearance 
or resistance by defendant at any stage of 
the case, it is inequitable to impose costs 
n defendant: Somervilie v. Johnson, 3 W., 


Where an action is dismissed because the 
statute upon which it is founded has been 
repealed Auring its pendency neither party 
is entitled to judgment for costs, and 
these sections do not apply to such case: 
Thurston Co. v. Scammell, 7 

Under the Law of ’54, § 369, where plain- 
tiff sues in the district court for more than 
one hundred dollars and recovers judgment 
for less than one hundred dollars, costs 
should be taxed against him: Bagley v. 
Carpenter, 2 W. 19, 22; overruling Ebey 
v. Engle, 1 W. T., 72, 

In prohibition restraining action on the 
pari of the superior court, the costs should 

e taxed against the party in the original 
action at whose instance the court was pro- 
CEECINE nleweuy: State v. Superior Ct., 


In an action for an assault and battery, or for false imprisonment, libel, 


slander, malicious prosecution, criminal conversation, or seduction, if the 
plaintiff recover less than ten dollars, he shall be entitled to no more costs or 
disbursements than the damage recovered. [L. 54, p. 202, § 370; L. °69, p. 


123, § 460; Cd. 781, § 508; 2 H. C., § 825; see Or., § 549, subd. 5. ] 


This section, which was § 508, Cd. ’81, be- 
ing a special enactment relating to costs in 
particular cases, is not repealed by the act 
of Mar. 27, ’90 (§ 5167 infra), which was a 
general enactment relating to costs: Meade 
v. French, 4 W., 1 


The provisions of this section cannot be 
construed so as to give additional costs to 
the defendant in case of recovery by plain- 
tiff of less than ten dollars damages: Id., 
ia T reasons for this enactment, see: 


$ 5169. Limited to One of Several Actions. 

When several actions are brought on one bond, undertaking, promissory 
note, bill of exchange, or other instrument in writing, or in any other case for 
the same cause of action against several parties, who might have been joined 
as defendants in the same action, no costs or disbursements shall be allowed 
to the plaintiff in more than one of such actions, which may be at his election, 
if the parties proceeded against in the other actions were, at the commence- 
ment of the previous action, openly within this state. [L. ’54, p. 202, § 371; 
Cd. °81, § 509; 2 H. C., § 826; Cal. C. C. P., § 1023.] 


§ 5170. Costs to Defendant, When. 

In all cases where costs and disbursements are not allowed to the plaintiff, 
the defendant shall be entitled to have judgment in his favor for the same. 
[L. 754, p. 202, § 372; Cd. 81, § 510; 2 H. C., § 827.] 


This section does not apply to cases where 
neither party is entitled to costs: Thurston 
Co. v. Scammel, 7 W., 

The plaintiff in an equitable action, on 
payment of costs may dismiss his bill at 
any time before final decree: Waite v. 
Wingate, 4 W., 324 


When an action is dismissed because the 
statute upon which it is founded has been 
repealed during its pendency neither party 
is entitled to judgment for costs, and these 
sections do not apply to such a case: 
Thurston Co. v. Scammell, supra. 
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$ 5171. Costs to Defendants Defending Separately. 

In all actions where there are several defendants not united in interest, 
and making separate defenses by separate answers, and the plaintiff fails to 
recover judgment against all, the court may award costs to such defendants as 
recover judgments in their favor, or either of them. [L. 54, p. 202, § 373; 


Cd. 81, § 511; 2 H. C., § 828; see Or., § 551; Cal. C. C. P., § 1026.] 


See infra $$ 5270, 5271, levy of execution on 
joint property. 

In an action to reform a deed without 
prior demand on defendant for correction, 
the costs upon a decree of reformation 
should be assessed against the plaintiff: 
Seward v. Spurgeon, 9 W., 74. 


In an action against several defendants, 
who do not sever in their defense, they are 
not, upon judgment in their favor, entitled 
to recover separate costs. Only one bill of 
costs will be allowed as though there had 
been me one defendant: Tyler v. Trustees, 
14 Or., ; Rice v. Leonard, 5 Cal., 


§ 5172. Costs as Attorney Fee—Amount Taxable. 
When allowed to either party, costs, to be called the attorney fee, shall be 


as follows:— 


1. In all actions settled before issue is joined, five dollars; 

2. In all actions where judgment is rendered without a jury, ten dollars; 

3. In all actions where judgment is rendered after impaneling a jury, fif- 
teen dollars. [L. 54, p. 202, § 374; L. ’69, p. 124, § 464; Cd. ’81, § 512; 2 


H. C., § 829.] 


: See supra §§ 5166, 5166, compensation of at- 
orneys. 

See inten $ 6528, costs allowed prevailing 
party in supreme court. 

Subdivisions 4 and 5 of this section are 
omitted for the reason that they appear to 
be repealed by the provisions of § 6028 infra. 
Section 841 of 2 Hill’s Code is also omitted 
for the same reason. 

Where there is an agreement in a con- 
tract covering attorney’s fees, the statu- 
tory attorney fee is improperly included in 
a cost bill: Potwin v. Blasher, 9 W., 460, 403. 

The effect of the limitation of five per 
cent for attorney’s fees in a mortgage ex- 
pressed the reasonable maximum agreed 
upon, and an allowance by the court In 
excess thereof is to that extent excessive; 
and this is true although the note recites 
that the maker would pay ‘‘such sum as 
the court may adjudge reasonable as attor- 
ney’s fees”: Id. See notes to § 5165. 

The right to the statutory attorney fee of 
fifteen dollars in cases tried before a jury 


is not lost by reason of the fact that after 
a trial is begun, the cause is disposed of by 
the court upon motion for a non-suit or by 
arecine a verdict: Kimble v. Kimble, 14 

In an action at law the court can impose 
no costs by way of attorney’s fee excepting 
guch as are expressly eror ded by statute: 
Larson v. Winder, 14 W.. 647. 

In an action to set aside a deed, in which 
a tender of moneys paid on the purchase 
price has not been kept good, the plaintiff 
is not entitled to judgment for costs 
upon a finding in his favor, and a decree 
entitling him to re-conveyance on re-pay- 
ment of the moneys received from defend- 
ant: Fares v. Gleason, 14 W., 657%. 

Where an attorney fee is provided by 
statute in certain forms of action, it 1s 
erroneous to allow in addition thereto the 
statutory fee of $10 allowed as costs to the 
preval ME party: Montesano v. Blair, 12 


§ 5173. Disbursements, etc.—Cost Bill. 

The prevailing party, in addition to allowance for costs, as provided in 
the last section, shall also be allowed for all necessary disbursements, including 
the fees of officers allowed by law, the fees of witnesses, the necessary ex- 
penses of taking depositions by commission or otherwise, and the compensa- 
tion of referees. The disbursement shall be stated in detail and verified by 
affidavit, which shall be filed with the clerk of the court within ten days after 


the judgment. 
$ 517; Cd 


ahs supra § 1623, bill of fees to be made 
when. 

See supra § 1610, fees of clerk of the supe- 
rior court. 
wa supra § 4882, service by private par- 

es. 

Where costs depend upon facts not ascer- 
tained from the record, the cost bill should 
itemize the charge so that the opposing 


[Cf. L. ’54, p. 202, § 375; L. 69, p. 124, § 465; L. 77, p. 109, 
. °81, § 513; 2 H. C., § 830; see Or., § 553.] 


party may know what is claimed: Potwin 
v. Blasher, 9 W., 460. 

Costs on execution, being accruing costs 
which the sheriff adds as they are made, 
have no place in a cost bill: : 

It is error to tax as costs fees paid a pri- 
vate citizen for preparing copies of com- 
plaint and summons.and for service thereof 
on defendant: Creighton v. Cole, 10 W., 
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472; a rule of the superior court allowing 
such costs is invalid: 

A witness who AERE a trial and testit- 
fies upon request, without process, is entl- 
tled to compensation: Christensen v. Union 
Trunk Line, 6 W., 75. 

The clerk is not authorized to tax fees 


OF COSTS AND DISBURSEMENTS. 


[88 5174-5177 


A sheriff is not entitled to commissions, 
under § 1609 supra. upon the sale of mort- 
gaged property on foreclosure, where plain- 
tiff bids in the property for the amount of 
the mortgage debt, and no moneys pass 
coush his hands: State v. Prince, 9 W., 
07. 


approving appeal and supersedeas bond: 
Soules v. McLean, 7 W., 45 
§ 5174. Fees of Referees. 

The fees of referees shall be five dollars to each for every day necessarily 
spent in the business of the reference, and twenty cents per folio for writing 
testimony; but the parties may agree in writing upon any rate of compensa- 
tion, and thereupon such rate shall be allowed. [Cf. L. 54, p. 202, § 376; L. 
°?7, p. 109, § 518; Cd. 81, & 514; 2 H. C., § 831; see Or., § 559; see Cal. C. 
C. P., § 1028. ] 


See supra § 1612, “folio” defined. testimony, although he employs a stenog- 
A referee cannot increase his fees to more rapher for that purpose: Park v. Mighell, 
than twenty cents per folio for writing the 3 W., 737. 
§ 5175. Costs on Postponement of Trial. 
When an application shall be made to a court or referees to postpone a 
trial, the payment to the adverse party of a sum not exceeding ten dollars, 
besides the fees of witnesses, may be imposed as the condition of granting the 


postponement. [L. 754, p. 203, § 377; Cd. 781, § 515; 2 H. C., § 832; see Or; 
§ 560; see Cal. C. C. P., § 1029. ] 
See supra § 4977. motion for continuance. for postponement of a trial: Tacoma Natl. 
More than ten dollars in addition to wit- Bank v. Peet, 9 W., 222 


ness fees cannot be imposed os a condition 


§ 5176. Costs Where Tender is Made. 

When, in an action for the recovery of money, the defendant alleges in 
his answer that, before the commencement of the action, he tendered to the 
plaintiff the full amount to the which he is entitled, in such money as by 
agreement ought to be tendered, and thereupon brings into court, for the 
plaintiff, the amount tendered, and the allegation be found true, the plaintiff 
shall not recover costs, but shall pay them tọ the defendant. [Cf. L. 754, p. 
203, § 378; Cd. 781, § 516; 2 H. C., § 833; see Or., § 561; see Cal. C. C. P., 
§ 1030. ] 


Where money is paid into court, in the 
nature of a tender, and is received by the 
plaintiff, his act terminates his right to 


attorney will afterwards be permitted to 
return a part of the money, or even the 
whole of it, and presceute an appeal: Lyons 


further litigation; and neither he nor his v. Bain, 1 W. T; 


§ 5177. Deposit With Clerk by Defendant of Tender, Effect of. 

If the defendant, in any action pending, shall at any time deposit with 
the clerk of the court, for the plaintiff, the amount which he admits to be due, 
together with all costs that have accrued, and notify the plaintiff thereof, and 
such plaintiff shall refuse to accept the same in discharge of the action, and 
shall not afterwards recover a larger amount than that deposited with the 
clerk, exclusive of interest and cost, he shall pay all costs that may accrue 
from the time such money was so deposited. [L. ’54, p. 203, § 379; Cd. ’81, 
§ 517; 2 H. C., § 834.] 
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§ 5178. Costs in Appeals from Justice’s Court. 

In all civil actions tried before a justice of the peace, in which an appeal 
shall be taken to the superior court, and the party appellant shall not recover 
a more favorable judgment in the superior court than before the justice of 
the peace, such appellant shall pay all costs. [L. 754, p. 203, § 380; Cd. ’81, 
§ 518; 2 H. C., § 835. ] 


The expression “a more favorable judg- T 
ment,” in the above section, does not mean 
a few dollars or cents larger or smaller 
than the judgment recovered in the jus- 
tice’s court, but one substantially more 
favorable, which is to be determined by the 
court, in view of the circumstances of each 
particular case: Baxter v. Scoland, 2 W. 


. $ 86. 

Where plaintiff claims more than one 
hundred dollars, and recovers less than 
that sum in such action, defendant is en- 
titled to costs: Bagley v. Carpenter, 2 W. 
T., 19; overruling in part Ebey v. Engle, 1 


W. T., 72 


$ 5179. Costs Against Guardian of Infant Plaintiff. 

When costs are adjudged against an infant plaintiff, the guardian or 
person by whom he appeared in the action shall be responsible therefor, and 
payment may be enforced by execution. [L. 754, p. 203, § 381; Cd. ’81, 8 
519; 2 H. C., § 836; see Or., § 562.] 


$ 5180. Costs in Cases of Executors, etc. 

In [an] action prosecuted or defended by an executor, administrator, 
trustee of an express trust, or a person expressly authorized by statute, costs 
shall be recovered as in an action by or against a person prosecuting [or 
defending] in his own right, but such costs shall be chargeable only upon or 
collected of the estate of the party represented, unless the court shall direct 
the same to be paid by the plaintiff or defendant prsonally for mismanage- 
ment or bad faith in such action or defense. [L. 54, p. 203, § 382; Cd. 781, 
§ 520; 2 H. C., § 837; see Or., § 563; Cal. C. C. P., § 1031. ] 


The words in brackets appear in the laws See supra § 4825, executors, etc., as par- 
or Song other laws prior to the Code of ties to actions. 


§ 5181. Assignee Liable for Costs, When. 

When the cause of action, after the commencement of the action, by as- 
signment, or in any other manner, becomes the property of a person not a 
party thereto, and the prosecution or defense is thereafter continued, such 
person shall be liable to the costs in the same manner as if he were a party, and 
payment thereof may be enforced by execution. [Cf. L. ’54, p. 203, § 383; L. 
69, p. 125, § 473; Cd. 781, § 521; 2 H. C., § 838. ] 


§ 5182. Costs Against State or County. 

In all actions prosecuted in the name and for the use of the state, or in 
the name and for the use of any county, the state or county shall be liable 
for costs in the same case and to the same extent as private parties. [L. 754, p. 
203, § 384; Cd. 781, § 522; 2 H. C., § 839; see Or., § 565; Cal. C. C. P., 88 
1038, 1039.] 


See supra § 1624, county to pay costs. 
when. 
See supra § 1630 et seq., costs and cost- 


ment may be in his favor; but the state is 
liable for the costs of an unsuccessful ap- 


bills in criminal actions. 

The costs in an action against the state 
to contirm the sale of school lands made 
under the territorial laws, should be as- 
sessed against the plaintiff, although judg- 


peal Hom such judgment: Romine v. State, 
È lJ. 


A court has no power to charge a county 
with the expense of stenographer’s fees in 
taking testimony in a civil suit: State v. 
Superior Court, 4 W., 30 
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$5183. Costs in Revisory Proceedings. 

When the decision of a court of inferior jurisdiction, in an action or 
special proceeding, is brought before the supreme court or a superior court 
for review, such proceedings shall, for purpose of costs, be deemed an action 
at issue upon a question of law from the time the same is brought into the 
supreme court or superior court, and costs thereon may be awarded and col- 
lected in such manner as the court shall direct, according to the nature of the 
case. [L. 754, p. 204, § 385; Cd. 781, § 523; 2 H. C., § 840; see Or., § 564; 
see Cal. C. C. P., § 1032. ] 


See infra § 6528, costs on appeal. 


§ 5184. Costs in Discretion of Court. 

In all actions and proceedings other than those mentioned in this chap- 
ter, where no provision is made for the recovery of costs, they may be allowed 
or not; and if allowed, may be apportioned between the parties, in the discre- 
tion of the court. [L. ’54, p. 204, § 387; Cd. ’81, § 525; 2 H. C., § 842; see 
Cal. C. C. P., § 1025.] 


The court may apportion the costs when equitable nature: 


Churchill v. Stephenson, 
some of the causes of action are of an 14 W., 


§ 5185. Retaxation of Costs. 

Any party aggrieved by the taxation of costs by the clerk of the court 
may, upon application, have the same retaxed by the court in which the action 
or proceeding is had. [L. 754, p. 204, § 388; Cd. 781, § 526; 2 H. C., § 843; 
see Cal. C. C. P., § 1033. ] 


The amount of costs need not be stated 
in the judgment; they are taxed by the 
clerk from his records and papers on file in 
the case and the party complaining must 
move the lower court for a retaxation: 
Huntington v. Blakeney, 1 W. T., 1il; New- 
burg v. Farmer, 1 W. T., 182; and they can- 
not be retaxed in the appellate court unless 
there was a motion therefor denied in the 
court below: Burrichter v. Cline, 3 W., 133; 
Miskel v. Stone, 1 W. T., 229, 230. 

Questions affecting the taxation of costs 
will rot be reviewed by the appellate court 
where no error in the matter is assigned: 
Kratz v. Dawson, 3 W.T 

A motion in the supreme court to retax 


raised, and the motion indefinite as to the 
items objected to: B. B. & B. C. Ry. Co. v. 
Strand, 5 W., 807. 

A witness who attends a trial and testit- 
fies upon request, without process, is enti- 
tied to compensation: Christensen v.. Union 
Trurk Line, 6 W., 75. 

Where the only error committed by a 
magistrate in a criminal trial was in taxing 
costs under a law which had been repealed, 
the superior court should, in reviewing said 
action in certiorari, retax the costs and af- 
R the judgment: State v. White, 8 W., 
“3 


It is error, while refusing to vacate a 
judgment in a proceeding therefor, to mod- 


costs will not be entertained where six 
months has elapsed after issuance of exe- 
cution and prior to the question being 


ify the judgment as to the amount of costs 
ee here Tacoma L., ete, Co. v. 
§ 5186. Security for Costs, When Required. 

When a plaintiff in an action resides out of the county, or is a foreign 
corporation, security for the costs and charges which may be awarded against 
such plaintiff may be required by the defendant. When required, all pro- 
ceedings in the action shall be stayed until a bond, executed by two or more 
persons, be filed with the clerk, conditioned that they will pay such costs and 
charges as may be awarded against the plaintiff by judgment, or in the pro- 
gress of the action, not exceeding the sum of two hundred dollars. A new 
or additional bond may be ordered by the court or judge, upon proof that 
the original bond is insufficient security, and proceedings in the action stayed 
until such new or additional bond be executed and filed. The plaintiff may 
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deposit with the clerk the sum of two hundred dollars in lieu of a bond. [L. 
”54, p. 204, § 389; Cd. °81, § 527; 2 H. C., § 844; Cal. C. C. P., § 1036; see 
Ind. R. S., § 589.] 


Under this section the defendant may seasonably operates as a waiver of the 
require security for costs of a non-resident right: Swift v. Stine. 3 W. T., 518. 

plaintiff, but this right must be exercised Where a non-resident plaintiff institutes 
promptly. and before answer. or after an- an action against several defendants, he 
swer if the fact of non-residence remains cannot be compelled to give a separate 
unknown to him and application is made bond for costs to each defendant appearing 
within a reasonable time after knowledge and claiming same: Robinson v. Haller, 8 
of such fact; a failure to make application W., 309 


TITLE XXIX. 


OF THE ENFORCEMENT OF JUDGMENTS. 


CHAPTER I. Or EXECUTIONS. i ; ; f : i 5192 
II. OF THE Stay oF EXECUTIONS ; : ; : 5204 
III. Or HOMESTEADS AND EXEMPTIONS. f : ‘ 5214 
IV. OF ADVERSE CLAIMs TO PROPERTY LEVIED UPON. 5262 


V. Or SALE oF PROPERTY UNDER EXECUTION AND 


REDEMPTION. : : f : ; : 5269 

VI. Or ComMMISSIONERS TO CoNVEY REAL ESTATE . 5300 

VII. Or PROCEEDINGS SUPPLEMENTAL TO EXECUTION . 5312 
CHAPTER I. 


OF EXECUTIONS. 


$ 5192. Execution to Enforce Judgment. 

The party in whose favor judgment has been given or may hereafter 
be given or entered in any court of record in this state or the territory of 
Washington may have an execution issued at any time for the collection 
or enforcement of the same: Providing, That if a period of five years shall 
have elapsed without an execution being issued on such judgment, then 
execution shall not issue thereafter until such judgment shall be revived in 
the manner provided for by law. [Cf. L. *54, p. 175, § 242; L. 769, p. 79, § 
320; Cd. 781, § 325; LL. ’88, p. 94, § 1; 2 H. C., § 464; Abb. R. P. S., pp. 209- 
214; see Or., § 274. ] ) 


See infra § 5195, form and contents of writ. execution and may be Issued at any time 

See supra § 5143 et seq., revival of judg- before the limitation provided in this sec- 
ments. tion expires: Hamilton v. Carter, 12 W., 

See supra § 5132, duration of judgment Hen. 510, 518. 

An order of sale is, in effect, merely an 


§ 5193. Four Kinds of Executions. 

There shall be four kinds of execution: One against the property of 
the judgment debtor; another against his person; the third for the delivery 
of the possession of real or personal property, or such delivery with damages 
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for withholding the same; and the fourth, commanding the enforcement 
of or obedience to any special order of the court. And in all cases there 
shall be an order to collect the costs. [L. 54, p. 176, § 245; Cd. ’81, § 327; 
2H. C., § 465; Abb. R. P. S., pp. 209-214; see Or., § 275. ] 


See infra § 5195, form and contents of writ. See infra § 5200, property subject to exe- 
See infra § 5198, execution against the per- cution. 
son, 


§ 5194. Enforcement in Particular Cases. 

When a judgment requires the payment of money, or the delivery of 
real or personal property, the same may be enforced in those respects by 
execution, as provided in this chapter. When it requires the performance 
of any other act, a certified copy of the judgment may be served on the 
party against whom it is given, or the person or officer who is required thereby, 
or by law, to obey the same, and a writ shall be issued commanding him to 
obey or enforce the same. If he refuses, he may be punished by the court 
as for a contempt. [L. 754, p. 176, § 244; Cd. ’81, § 326; 2 H. C., § 466; 
Abb. R. P. S., pp. 209-214; see Cal. C. C. P., § 684.] 


See infra § 5269 et seq., service of writ. property, though the court decide that it 
ENFORCING PERFORMANCE. — The belongs to the debtor, and is not exempt: 
court cannot make an order directing a Fraser v. Thrift, 50 Cal., 476. 
sheriff to levy on a particular piece of 
§ 5195. Form and Contents of Writ. 

The writ of execution shall be issued in the name of the state of Wash- 
ington, sealed with the seal of the court, and subscribed by the clerk, and shall 
be directed to the sheriff of the county in which the property is situated, or 
coroner when the sheriff is a party or interested, and shall intelligibly refer 
to the judgment, stating the court, the county where judgment was rendered, 
the names of the parties, the amount of the judgment if it be for money, and 
the amount actually due thereon, and shall require substantially as follows:— 

1. If it be against the property of the judgment debtor, it shall require the 
sheriff to satisfy the judgment, with interest, out of the personal property 
of the debtor, and if sufficient personal property cannot be found, out of his 
real property upon which the judgment is a lien; 

2. If it be against real or personal property in the hands of personal rep- 
resentatives, heirs, devisees, legatees, tenants of real property, or trustees, 
it shall require the sheriff to satisfy the judgment, with interest, out of 
such property; 

3. If it be against the person of the judgment debtor, it shall require the 
sheriff to arrest such debtor, and commit him to the jail of the county 
until he shall pay ne judgment, with interest, or be discharged according 
to law; 

4. If it be for the delivery of the possession of real or personal property, 
it shall require the sheriff to deliver the possession of the same, particularly 
describing it, to the party entitled thereto, and may, at the same time, require 
the sheriff to satisfy any charges, damages, or rents and profits recovered 
by the same judgment, out of the personal property of the party against 
whom it was rendered, and the value of the property for which the judgment 
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was recovered, shall be specified therein. If a delivery thereof cannot be 
had, and if sufficient personal property cannot be found, then out of his 
real property. When it is to enforce obedience to any special order, it shall 
particularly command what is required to be done or to be omitted. When 
the nature of the case shall require it, the execution may. embrace one or 
more of the requirements above mentioned. And in all cases the execution 
shall require the collection of all interest, costs, and increased costs thereon. 
[Cf. L. 754, p. 176, § 246; L. 69, p. 81, § 324; Cd. ’81, § 328; 2 H. Č., § 467; 
Abb. R. P. S., pp. 209-214; see Or., § 476; see Cal. C. C. P., § 682.] 


and return it: Van Cleave v. Bucher, 79 
Cal., 600; see also Flint v. Phipps, 20 Or., 
340; 23 Am. St. Rep., 124 

For effect of omission of seal, see note to 
Woolford v. Dugan, 35 Am. Dec., 53; Choate 
v. Spencer, 40 Am. St. Rep., 431, note. 

Variance in execution, when amendable: 
See note to Stewart v. Severance, 97 Am. 

ec., 


See supra § 5193, kinds of executions. 
See infra § 5198, execution against the per- 


son. 

See infra § 5269 et seq., 

STLYE OF PROCESS.—Process must run 
in the name of the state of Washington: 
Const., Art. IV., § 27. 

If an irregular or imperfect execution Is 
amendable it is not void, but only voidable, 
and it is the duty of the sheriff to serve 


service of writ. 


§ 5196. To What County Execution May Issue. 

The party in whose favor judgment has been rendered, entered, or given 
in any court of record in this state for the recovery of money, or against 
the property of a judgment debtor, may have execution issued thereon for 
the collection or enforcement of such judgment to the sheriff of any county 
in this state: Provided, That when a judgment requires the delivery of real 
or personal property execution shall be issued to the sheriff of the county 
where the property, or some part thereof, is situated. [Cf. L. 54, p. 177, 
§ 247; Cd. 81, § 329; L. ’88, p. 95, § 2; 2 H. C., § 468; Abb. R. P. S., pp. 
209-214; see Cal. C. C. P., § 687. ] 


§ 5197. Sheriff’s Duty on Receiving Execution. 

The sheriff shall indorse upon the writ of execution the time when he 
received the same, and such execution shall be returnable within sixty days 
after its date to the clerk who issued the same. And no sheriff shall retain 
any moneys collected on execution more than twenty days before paying 
the same to the clerk of the court who issues the writ, under penalty of 
twenty per cent on the amount collected, to be paid by the sheriff, the one 
half to the party to whom the judgment is payable, and the other half to 
the county commissioners of the county wherein the action was brought, 
for the use of the school fund of said county. And the clerk shall, imme- 


diately after the receipt of any moneys collected on any judgment, notify 
the party to whom the same is payable, and pay over the amount to the said 


party on demand. On failure to so notify and pay over, without reasonable 
cause shown for delay, the clerk shall forfeit and pay the same penalty to the 
same parties as is above prescribed for the sheriff. [Cf. L. 54, p. 177, § 248; 
L. 69, p. 83, § 226; Cd. 781, § 330; 2 H. C., § 469; Abb. R. P. S., pp. 209- 
214.] 


See infra § 5269 et seq., service of writ. 

See infra § 5291, return and entry for con- 
firmation 

Money collected by the sheriff on execu- 
tion sale, and paid iņto the clerk of the 
court, is in the clerk's custody to be paid 


by him to the proper party: State v. Supe- 
rior Court, 3 W., 702. 

Where an execution sale has been had on 
a judgment by default, obtained under a 
false return of summons of the sheriff, the 
return may be assailed in a proceeding to 


1438 


Cuar. I. ] 


set aside the judgment: Johnson v. Greg- 
ory, 4 W., 109. 

The law requires the sheriff to pay to the 
clerk of the court the moneys collected on 
execution; and he cannot receive moneys 
on an execution in one case and pay it out 
in satisfaction of a judgment in another: 
Hamilton v. Carter, 12 W., 510, 517. 

Sheriff’s return as evidence: See refer- 
ences in note to 43 Am. Dec., 531; Mitchell 
v. Hockett, 2 Cal., 539. 

AMENDING OFFICER'S RETURN.— 
Courts exercise great liberality ın allowing 
officers to amend their returns so as to 


‘OF EXECUTIONS. 


(83 5198-5201 


make them conform to the true facts, and 
to correct errors and mistakes; and if, in 
thus amending, the officer makes a false 
return, he is Hable therefor, and such 
amendments are often allowed after a great 
lapse of time: Gavitt v. Doub, 23 Cal., 81; 
People v. Ames, 19 Am. Dec., 64; Chase v. 
Merrimack Bark, 31 Am. Dec., 163; note to 
Malone v. Samuel, 13 Am. Dec., 173-181, on 
amendment of returns to writs. In one of 
these cases, a return was allowed to be 
amended after the lapse of twenty years, 
and in another after six years: Gavitt v. 
Doub, 23 Cal., 81 


§ 5198. Execution Against the Person. 
If the action be one in which the defendant may be arrested as provided 
by law, an execution against the person of the judgment debtor may be issued 
to any county in the state: Provided, That the sheriff shall not arrest the 
defendant if he shall deliver to him the property subject to levy, sufficient to 
satisfy said judgment. [L. 54, p. 177, § 249; Cd. 781, § 331; 2 H. C., § 470.] 
See Const., Art. I., $ 17, absconding debtor. 
See infra § 5463, arrest and ball. 


See supra 8§ 5193, 5195, form of execution 
against the person. 


ARREST OF DEBTOR.—There shall be 
no imprisonment for debt, except in cases 
Toe debtor: See Const., Art. I., 

le 


$ 5199. Imprisonment of Defendant Upon Execution. 

A person arrested on execution shall be imprisoned within the jail, 
or the liberties thereof, and kept at his own expense until satisfaction of the 
execution or his legal discharge; but the plaintiff shall be liable to the sheriff, 
in the first instance, for such expense as in other cases of arrest in the same 
manner and to the same extent as therein prescribed. [L. ’54, p. 177, § 250; 
Cd. 781, § 332; 2 H. C., § 471.] 


§ 5200. What Property Subject to Execution. 
All property, real and personal, of the judgment debtor, not exempt by 
law, shall be liable to execution. [L. 754, p. 177, § 251; Cd. 781, § 333; 2 
H. C., § 479; Abb. R. P. S., pp. 209-214. ] 
See infra § 5214 et seq., provisions relating 
to exemptions. 
The provisions of this section 


equitable as well as legal interests: 
houn v. Leary, 6 W., 17. 


Under this section a set of abstract books 
are subject to sale on execution: Wash. 
Bank v. Fidelity, etec., Co., 15 W., 487; see 
on & Hanford, etc., Co. v. Phelps, 8 W., 


include 
Cal- 


§ 5201. Execution in Name of Assignee, Executor, etc. 

In all cases in which a judgment has been recovered in any of the courts 
of this state, which shall have been assigned to any person, execution may 
issue in the name of the assignee, upon the assignment being recorded in the 
execution docket by the clerk of the court in which the judgment is recovered; 
and in all cases in which a judgment has been recovered in any such court, 
and the person in whose name execution might have issued dies, execution 
may issue in the name of the executor, administrator, or legal representative 
of such deceased person upon the letters testamentary or of administration, 
or other sufficient proof, being filed in said cause and minuted upon said 
execution docket by the clerk of the court in which said judgment is entered, 
and upon an order of said court, or the judge thereof, which may be made 
on an ex parte application, and the provisions of this section shall extend to 
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all judgments heretofore recovered, as well as to those hereafter to be recov- 
ered, and to cases of persons now deceased, as well as to those who may here- 
after die. [L. 769, p. 84, § 330; Cd. ’81, § 334; L. ’86, p. 75, § 1; 2 H. C., 
§ 472; Abb. R. P. S., p. 214.] 


§ 5202. Franchises Liable to Sale Under Execution or Foreclosure. 

All franchises of every kind and nature heretofore or hereafter granted, 
shall be subject to sale upon execution, and upon order of sale issued upon 
foreclosure of mortgage, in the same manner as any other personal property 
may be sold upon execution or upon order of sale under foreclosure of mort- 
gage, except as hereinafter provided. [L. ’97, p. 96, § 1.] 


§ 5203. Manner of Levy and Sale. 

The levy of such execution or order of sale shall be made by filing in the 
office of the auditor of the county in which the franchise was granted, a copy 
of the same, together with a notice in writing that under such execution 
or order of sale the officer levying the same has levied upon the franchise to 
be sold, specifying the time and place of sale, the name of the owner of the 
franchise, the amount of the claim or judgment for the satisfaction of which 
the franchise is to be sold, and the name of the plaintiff in the action in which 
the decree of foreclosure or judgment is entered; and by serving a copy of 
such execution or order of sale and notice, upon the judgment debtor, or his 
attorney of record, if any, in the action in which judgment was rendered, 
twenty days prior to date of sale. Notice may be served upon a defendant 
in the same manner that summons is served in civil actions. The sale of 
any franchise under execution or order of sale upon foreclosure must be 
made at the front door of the court house in the county in which the franchise 
was granted, not less than twenty days after the levy of the execution or 
order of sale and the giving of the notice as in this act provided. [L. 797, 


pp. 96-97, 88 2, 3.] 


CHAPTER II. 


OF THE STAY OF EXECUTIONS. 


§ 5204. Stay, in What Cases Allowed. 
Stay of execution shall be allowed on judgments rendered in the supreme 

court and superior courts as follows:— 

In the supreme court,— 

1. On all sums under five hundred dollars, thirty days; 

2. On all sums over five and under fifteen hundred dollars, sixty days; 

3. On all sums over fifteen hundred dollars, ninety days. 

On judgments rendered in the superior court,— 

1. On all sums under three hundred dollars, two months: 

2. On all sums over three hundred and under one thousand dollars, five 
months; 
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3. On all sums over one thousand dollars, six months. [Cf. L. 754, p. 377%, 
$ 1; L. 60, p. 328, § 1; Cd. 781, § 335; 2 H. C., § 473; see Ia., § 4286.] - 


See infra $ 5441, release of errors on stay 
of proceedings. 

See infra § 5450, injunction to stay pro- 
ceedings—damages. 

Delay in issuing execution after expira- 
tion of stay does not discharge the judg- 
.ment lien: Parish v. Elwell, 46 Ia., 162. 

While the legislature may abridge or take 
away the right to stay of execution exisr- 
ing when the contract is made or judgment 


rendered, the intent so to do should be 
clearly expressed: Duboise v. Bloom, 38 Ia., 


The privilege of staying the judgment is 
extended to any one who, being a party to 
the proceedings, has such an interest as 
that, in equliy, as between him and the 
judgment debtor, he may be compelled to 
pay ae debt: Moses v. Clerk of Court, 12 
a., ; 


§ 5205. Bond Required for Stay. 

Before any execution shall be stayed under the provisions of this chapter, 
the defendant shall give bond to the opposite party in double the amount of 
the judgment and costs, with surety, to the satisfaction of the clerk, condi- 
tioned to pay said judgment, interest, costs, and increased costs at the expira- 
tion of the period of said stay. [L. 754, p. 378, § 2; Cd. ’81, § 336; 2 H. C., 
§ 474.) 


See infra § 6506, stay bond on appeal. 
To prevent injustice or surprise in case of 


proper showing may stay proceecinga: 
a false return of a sheriff the court ona 99 


ashington Mill Co. v. Kinnear, 1 s Ty 


§ 5206. Judgment May be Entered Against Sureties. 

If the judgment is not satisfied at any time after the expiration of the 
period for which execution has been stayed, the plaintiff may, upon motion 
supported by an affidavit that such judgment, or any part thereof, is unpaid, 
and stating how much still remains due thereon, have judgment against the 
sureties upon said bond for the balance remaining due, and have an execution 
therefor, upon which no stay shall be allowed. [L. °54, p. 378, § 3; Cd. ’81, 
$ 337; 2 H. C., § 475.] 


§ 5207. Qualification and Justification of Sureties. 

The sureties upon a bond for stay of execution shall possess the same 
qualifications and justify in the same manner as bail upon arrest in civil 
actions. [L. 54, p. 378, § 4; Cd. 81, § 338; 2 H. C., § 476.] 


See infra § 5463 et seq., arrest and bail. 


§ 5208. Stay for Part of Period. 

When execution has not been stayed, and execution issues before the 
time has elapsed for which it might have been stayed, as is herein provided, 
the defendant may have stay for the balance of the time upon giving the 
proper bond and surety, which bond and surety shall be approved by and 
justified before the sheriff. [L. 754, p. 378, § 5; Cd. 81, § 339; 2 H. C., § 
477.] 


§ 5209. Bond Lodged With Clerk. 

Bonds required by this chapter shall, when taken, be lodged with the 
clerk of the court where the judgment was rendered and placed on file in his 
office. [L. 54, p. 378, § 6; Cd. 781, § 340; 2 H. C., § 478.] 
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CHAPTER III. 
OF HOMESTEADS AND EXEMPTIONS. 


$ 5214. Homestead, of What Consists. 


The homestead consists of the dwelling house, in which the claimant 
resides, and the land on which the same is situated, selected as in this chapter 
provided. [L. 95, p. 109, § 1; Cal. C. C., § 1237; Mont. C. C., § 1670.] 


See Const., Art. XIX., § L 

See notes to § 4491. 

See infra § 5243, selection of homestead. 

See infra § 5237, value of homestead. 

See infra J 5286. 6219, probate homestead. 

See infra §§ 5220, 5221, abandonment of 
homestead. 

See infra §§ 5857, 5858, exemptions in as- 
signments for benefit of creditors. 

ee Pupra $ 5132 and notes, judgment lien. 
See infra § 6219, probate homestead. 
For former laws on this subject see: L. 


’54, p. 178; L. Al pp: 42, 52; L. ’69, p. 85; Cd. 
"81, §§ 341-348; 2 H. C., $$ 480-490; Abb. R. P. 
S., pp. 223-228. 

There 


was no way pointed out by the 
Code of '81 by which a homestead could be 
identified or claimed: Parsons v. Pearson, 
9 W., 48, 50; but under the provisions or 
$ 346 of Laws of ’77, the homestead claim- 
ant was required to cause the word “home- 
stead” to be entered on the margin of the 
record; this provision, however, was re- 
pealed by ee of ’81: Philbrick v. An- 


are we; 8 W., 7. 
e mere occupancy by the judgment 
debtor and his family of certain lands asa 
homestead is a sufficient selection thereof 
under the provisions of § 481 of 2 Hill’s 
Code: Philbrick v. Andrews, supra; an@ 
the obtaining of a general judgment lien 
does rot cut off a subsequent selection 
thereof at any time before sale, to satisfy 
the judgment: McMillan v. Mau, 1 W., 26. 
Under former laws the sale of a home- 
stead under execution worth less than $1,000 
was void, and the title was not disturbed: 
Asher v. Sekofsky, 10 W., 379, 382; Philbrick 
v. Andrews, supra. 
A sheriff's deed based upon an execution 
sale of a lot of land is void, under the 
homestead law, where it appears that the 
lot was the only real property of the exe- 
cution defendant in the state, and that they 
occupied it as a family residence, and that 
it was worth less than $1.000; that they 
claimed it as exempt, and took every means 
to prevent the sale by notifying the sheriff, 
warning purchasers, and protesting against 
confirmation: Asher y. Sekofsky, 10 W., 379. 
Article XIX. of the constitution, provid- 
ing that the legislature shall by law protect 
a certain portion of the homestead from 
forced sale, does not apply when the home- 
stead has been voluntarily incumbered: 
Oregon Mortgage Co. v. Hesner. 14 W., 513; 
affirmed in Stone v. SoRelle, 14 W., 704. 
GENERALLY—DEFINITION.—The word 
“homested,” as used in the constitution 
and statutes, is used in {ts ordinary or 
popular sense, and represents the dwelling 
house at which the family resides, with the 
usual and customary appurtenances, in- 
cluding out-buildings of every kind neces- 
sary or convenient for family use und lands 
used for the purposes thereof. If situated 
in the country it may include a garden or 
farm; if in a city or town it may include 
one or more lots, or one or more blocks: 
Kennedy v. Gloster, 98 Cal., 143: see Gregg 
v. Bostwick, 33 Cal., 220; 91 Am. Dec., 637. 
CONSTRUCTION.—The homestead stat- 
ute is a remedial measure, and should be 
liberally construed: Schuyler v. Brough- 


ton, 76 Cal., 524; Heathman v. Holmes, 94 
Cal., 291; Keyes v. Cyrus, 100 Cal., 322; Gay- 
lord v. Place, 98 Cal., 472. 

The constitution is inoperative in itself, 
and looks to legislation to determine how 
far and in what manner the homestead 
should be protected from forced sale: Cary 
v. Tice, 6 Cal., 625; Pfeiffer v. Riehn, 13 


al., 643. 

RESIDENCE AND USE.—In order to im- 
press upon premises the character of home- 
stead, it is essential that the claimant ac- 
tually resides thereon at the time the dec- 
laration is filed: Prescott v. Presscott, 45 
Cal., 58; Babcock v. Gibbs, 52 Cal., 630; 
Aucker v. McCoy, 56 Cal., 524. 

The use of the premises for the family 
residence is an important element to be 
considered: McLaughlin v. Wright, 63 Cat., 
113. 


If the premises are primarily the home of 
the family, it will not impair the effect or 
the homestead that the premises are also 
used as a piace of business for the family: 
Estate of Delaney, 37 Cal., 176. But where 
the premises in question are used primarily 
and principally as a place of business— 
e. g., a hotel—the mere residence of the 
declarant and his family in the building, a 
residence incidental to the business, wil 
not authorize protection of the premises as 
a homestead: Laughlin v. Wright, supra. 
See Ackley v. Chamberlain, 16 Cal., 187, 
where the use of a building as a hotel did 
not destroy its character for homestead 
purposes. And a man cannot claim the 
benefit of a homestead upon premises 
which he does not personally occupy, as 
where a declaration has been filed upon a 
double house with two distinct entrances, 
one-half of which house was occupled by a 
tenant. In such case the declaration was 
held not to protect the portion not occu- 
pied by the owner. “In this case the claim- 
ant did not reside in the structure, whicn 
was occupied by his tenant. The facts of 
this case are widely different from the case 
of a person residing in a building and rent- 
ing a portion or portions of it to roomers 
or lodgers”: Tiernan v. Creditors, 62 Cal., 
286. Residence and use as a homestead, 
with intent to dedicate the premises to 
such purpose, must unite, and residence 1s 
prima facie evidence of such intention: 
Holden v. Pinney. . Cal, 234. 

But presumptions arising from residence 
may be defeated by facts and circum- 
stances aliunde: Id. 

Occupancy by the family raises the pre- 
sumption that the premises are a home- 
stead, and all are bound to take notice or 
the occupants’ claim: Cooke v. McChris- 
tian, 4 Cal., 23; Taylor v. Hargous, 4 Cal., 
268 


It will not prevent a husband and wife 
from acquiring a homestead that they do 
not intend permanently to reside in the 
state: their rights under the statute exist 
as long as they do reside here: Dawley v. 
Ayres, 23 Cal., 108 

A declaration upon two lots, one of which 
is used for drying clothes, protects both 
lots: Englebrecht v. Shade, 47 Cal., 627; 
so see McDonald v. Badger, 2 Cal., 393. 
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A homestead right cannot be asserted 
merely to a building independent of the 
land upon which it is situated: Smith v. 
Smith, 12 Cal., 216. Residence within an in- 
closure upon a portion of the land selected 
covers the homestead right outside the in- 
closure where the land does not exceed in 
value five thousand dollars: Ornbaum v. 
Creditors, 61 Cal., 455. 


$ 5215. From What May be Selected. 


OF HOMESTEADS AND EXEMPTIONS. 


(88 5215-5218 


The tests by which the homestead is as- 
certained are the same whether the ques- 
tion arises between a husband and wife, or 
one of them, and a vendee, a mortgagee, a 
creditor, or the heirs of the deceased hus- 
pand or wife: Estate of Delaney, 37 Cal., 


If the claimant be married the homestead may be selected from the 
community property, or the separate property of the husband, or, with the 


consent of the wife, from her separate property. 


When the claimant is not 


married, but is the head of a family within the meaning of section 5238 the 
homestead may be selected from any of his or her property. [L. 95, p. 109, § 
2; Cal. C. C., § 1238; Mont. C. C., § 1671.] 


Section 1404 of 1 Hill's Code was rendered 
Pere by this section and $§$ 5216 and 5238 
nfra. 

See note to last section for former laws. 

A wife cannot claim a homestead in the 
separate property of her deceased husband, 
which he has by will devised to another: 
In re Eyer’s Estate, 7 W., 291. See Boggan 
v. Ried, 1 W., 515. 

The interest of a surviving husband in 
community realty claimed as a homesteac 
during the life of the community, is nor 
exempt from the lien of a mortgage exe- 
cuted by him purporting to cover the whole 
5 the realty: ortman v. Vorhies, 14 W., 


GENERALLY.—The community property, 
or separate property of the husband the 
statute designs shall first be devoted to the 


purposes of homestead: Gee v. Moore, 14 
Cal., 472, 475. The premises, whether sepa- 
rate or community property before dedica- 
tion, resume their original character when 
the homestead is abandoned: Johnston v. 
Bush, 49 Cal., 198: Gee v. Moore, supra. 
Homestead may be created in land partly 
separate and partly community. and a filing 
of such homestead by the wife is a suffi- 
cient consent to the filing on her separate 
property: Arendt v. Mace, 76 Cal., 315. 

A lot purchased by the wife in her own 
name with her separate funds is her sepa- 
rate property, and a declaration of home- 
stead thereupon by the husband made with- 
out the wife’s consent is void: Oaks v. 
ae a Cal., 66. Sea Beck v. Soward, 76 

al., ‘i 


§ 5216. When Selected From Wife’s Separate Estate. 

The homestead cannot be selected from the separate property of the wife 
without her consent, shown by her making the declaration of homestead. 
[L. "95, p. 109, § 3; Cal. C. C., § 1239; Mont. C. C., § 1672. ] 


See notes to last section. 


§ 5217. Exempt From Forced Sale. 


See supra note to § 5214. 


The homestead is exempt from execution or forced sale, except as in this 
chapter provided. [L. 795, p. 109, § 4; Cal. C. C., § 1240; Mont. C. C., § 


1673.] 


See supra note to § 5214. 

The exception “as in this chapter pro- 
vided” is stated in § 5222 infra: See Barrett 
v. Sims, 59 Cal., 615. 

The protection here afforded was designed 
to protect the homestead from forced sale 
for ordinary indebtedness; it does not give 
an immunity from torts and legal conse- 
quences: Shinn v. Macpherson, 58 Cal., 596, 
599. The sheriff may be enjoined from sell- 
ing, on a deficiency judgment in foreclosure 
proceedings, lands upon which a declara- 
tion had been filed before the halance due 
on the judgment on the foreclosure had 
been reported and recorded: Culver v. 
Rogers, 28 Cal., 520. 

A partnership cannot escape its creditors 
by converting its effects into real estate to 
be selected as a homestead by one of the 


firm; the land will be Hable to execution, 
notwithstanding the declaration of home- 
stead: Bishop v. Hubbard, 23 Cal., 5H. 
And, where premises have never been ac- 
tually impressed with the character of a 
homestead, they are not exempt: Cary V. 
Tice, 6 Cal., 625. See also Ferguson V. 
Speith, 13 Mont., 487. 

The right of exemption is personal, and 
cannot be transferred even by the joint act 
of husband and wife: Bowman v. Norton, 
16 Cal., 213. 

Crops grown on the homestead are sub- 
ject to execution: Horgan v. Amick, 62 
Cal., 401. 

The attempted execution sale of a home- 
stead, under a judgment which cannot be 
enforced against it, is void: Wagegle v. 
Worthy, 74 Cal., 266. 


§ 5218. When Homestead Subject to Execution. 
The homestead is subject to execution or forced sale in satisfaction of y 


judgments obtained, — 
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1. On debts secured by mechanics’, laborers’ or vendors’ liens upon the 


premises; 


2. On debts secured by mortgages on the premises executed and acknowl- 
edged by the husband and wife, or by an unmarried claimant. [L. ’95, p. 110, 
§ 5; see Cal. C. C., § 1241; Mont. C. C., § 1674.] 


See notes to § 6214. 

A mechanic’s Hen may be claimed for the 
erection of a dwelling house, although the 
premises are at the time intended to be 
claimed as a homestead: Parsons v. Pear- 


§ 5219. How Conveyed or Encumbered. 


son, 9 W., 48. See Richards v. Shear, 70 Cal., 
187; ’Merrigan v. English, 9 Mont., 113; Bon- 
ner v. Minnier, 18 Mont., 269, and authori- 
ties cited. 


-The homestead of a married person cannot be conveyed or encumbered 
unless the instrument by which it is conveyed or encumbered is executed and 


acknowledged by both husband and wife. 


1242; Mont. C. C., § 1675.] 


See notes to § 5214. 

Section 483 of 1 Hill’s Code is omitted as 
superseded by this section. 

A homestead once duly established can- 
not be defeated or vitiated except by con- 
veyance, encumbrance, or abandonment in 
the manner provided by this and the next 
section: Lubbock v. McMann, 82 Cal., 226 

Where a mortgage is given by husband 
alone upon a tract of land, upon part of 
which there is a valid homesteaa, the mort- 
gage is void as to the portion upon which 


§ 5220. How Abandoned. 


[L. 795, p. 110, § 6; Cal. C. C., § 


the homestead is situated, and valid as to 
the remainder: Kennedy v. Gloster, 98 Cal., 
143: Powell v. Patison. 100 Cal., 236. 

The tiling by a husband of a declaration 
of homestead upon his separate property 
vests the wife with an interest in the prem- 
ises of which she cannot be divested by 
any act of her husband alone, or by any 
action taken against him alone: Watts v. 
Gallagher, 97 Cal., 47. 

See notes under § 1242, Cal. Civ. Code. 


A homestead can be abandoned only by a declaration of abandonment, 
or a grant thereof, executed and acknowledged,— 
1. By the husband and wife if the claimant is married; 
2. By the claimant, if unmarried. [L. 795, p. 110, § 7; Cal. C. C., § 1243; 


Mont. C. C., § 1676. ] 


See note to § 5214. 

See infra § 5254 and notes, waiver. 

A homestead cannot be abandoned except 
in the manner prescribed by the statute: 
Porter v. Chapman, 65 Cal., 365. 

A conveyance by a deed absolute is an 
abandonment of the homestead: Johnson 
v. Bush, 49 Cal., 198. The conveyance abso- 
lute in form, but intended as a mortgage 
merely. is an abandonment as to innocent 

urchasers: Mabury v. Ruiz, 58 Cal., 11; 

ut see Kennedy v. Gloster, 98 Cal., 143. 
The selling of an undivided portion works 
ue ae Kellersberger v. Kopp, 

a 


§ 5221. Declaration, When Effectual. 


Voluntary removal from the 
does not destroy the homestead: 
Pinney, 6 Cal., 234; Taylor v. Hargous, 4 
Cal., 268; not even after a separate sale by 
the husband: Taylor v. Hargous, supra. 
A homestead is not abandoned by the re- 
moval of the husband with his family and 
living elsewhere, when these is an inten- 
tion to return later, and make it their 
home: Porter v. Chapman, 6 Cal., 365, 367. 

When removal will not constitute aban- 
donment: Moss v. Warner, 10 Cal., 296; 
Waggle v. W E 74 Cal., 266; Lipton v. 
Martin, 71 Cal., 


remises 
olden v. 


A declaration of abandonment is effectual only from the time it is filed 
in the office in which the homestead was recorded. [L. 795, p. 110, § 8; 
Cal. C. C., § 1244; Mont. C. C., § 1677.] 


See note to § 5214. 


§ 5222. Proceedings on Execution Against Homestead. 

When the execution for the enforcement of a judgment obtained in a 
case not within the classes enumerated in section 5218 is levied upon the 
homestead, the judgment creditor may apply to the superior court of the 
county in which the homestead is situated for the appointment of persons 
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to appraise the value thereof. [L. 795, p. 110, § 9; Cal. C. C., § 1245; Mont. 
C. C., § 1678.] 


See note to § 5214. Bryant, 78 Cal., 263; Stone v. aeo ann 79 
See infra § 5237, value of homestead. Cal. 460: Brown v. Starr, 79 Cal., - San- 
On appraisement of homestead, see: Bar- ders v. Russell, 86 Cal., 119. 

rett v. Sims, 59 Cal., 615, 619; ‘Wilhoit v. 


$ 5223. Verified Petition. 
The application must be made upon verified petition, showing, — 
1. The fact that an execution has been levied upon the homestead; 
2. The name of the claimant; 
3. That the value of the homestead exceeds the amount of the homestead 
exemption. [L. 95, p. 110, § 10; Cal. C. C., § 1246; Mont. C. C., § 1679.] 


See note to § 5214. d 


$ 5224. Petition, Where Filed. 
The petition must be filed with the clerk of the superior court. [L. 
795, p. 110, § 11; Cal. C. C., § 1247; Mont. C. C., § 1680.] 


See note to § 6214. 


$ 5225. Notice. 

A copy of the petition, with a notice of the time and place of hearing, 
must be served upon the claimant at least ten days before the hearing. [L. 
795, p. 110, § 12; Cal. C. C., § 1248; Mont. C. C., § 1681. ] 


See note to § 5214. 


$ 5226. Hearing and Appointment of Appraisers. 

At the hearing the judge may, upon the proof of the service of a copy of 
the petition and notice and of the facts stated in the petition, appoint three 
disinterested resident freeholders of the county to appraise the value of the 
homestead. [L. 795, p. 110, § 13; Cal. C. C., § 1249; Mont. C. €., § 1682.] 


See note to § 5214. 


$ 5227. Oath of Appraisers. 

The persons appointed, before entering upon the performance of their 
duties, must take an oath to faithfully perform the same. [L. 795, p. 111, 
§ 14; Cal. C. C., § 1250; Mont. C. C., § 1683.] 


See note to § 5214. 


$ 5228. View of Premises. 

They must view the premises and appraise the value thereof, and if the 
appraised value exceeds the homestead exemption, they must determine 
whether the land claimed can be divided without material injury.‘ [L. 795, 
p. 111, § 15; Cal. C. C., § 1251; Mont. C. C., § 1684.] 

See note to § 5214. 
§ 5229. Report of Appraisers. 

Within fifteen days after their appointmen they must make to the court 
a report in writing, which report must show the appraised value and their 
determination upon the matter of a division of the land claimed. [L. 795, 
p. 111, § 16; Cal. C. C., § 1252; Mont. C. C., § 1685.] 


See note to § 5214. 
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8 5230. Division of Property, When. 

If, from the report, it appears to the court that the land claimed can be 
divided ‘without material injury the court must, by an order, direct the 
_ appraisers to set off to the claimant so much of the land including the resi- 
dence, as will amount in value to the homestead exemption, and the execution 
may be enforced against the remainder of the land. [L. 795, p. 111, § 17; 
Cal. C. C., § 1253; Mont. C. C., § 1686.] 


See note to § 5214. 


§ 5231. Sale, When. 

If, from the report, it appears to the court that the land claimed exceeds 
in value the amount of the homestead exemption and that it cannot be divided, 
the court must make an order directing its sale under the execution. [L. ’95, 
p. 111, § 18; Cal. C. C., § 1254; Mont. C. C., § 1687.] 


See note to § 5214. 


$5232. Bids. 

At such sale no bid must be received unless it exceeds the amount of 
the homestead exemption. [L. 795, p. 111, $ 19; Cal. C. C., § 1255; Mont. C. 
C., § 1688. ] 


See note to § 6214. 


§ 5233. Application of Proceeds. 

If the sale is made, the proceeds thereof, to the amount of the homestead 
exemption, must be paid to the claimant and the balance applied to the 
satisfaction of the execution. [L. 795, p. 111, § 20; see Cal. C. C., § 1256; 
see Mont. C. C., § 1689.] 


See note to § 5214. 


§ 5234. Money From Sale Protected. 

The money paid to the claimant is entitled to the same protection against 
legal process and the voluntary disposition of the husband which the law 
gives to the homestead. [TL. 795, p. 111, § 21; see Cal. C. C., § 1257; see 
Mont. C. C., § 1690. ] 

See infra § 5249. proceeds of homestead exempt. 
See rote to § 5214. 
§ 5235. Compensation of Appraisers. 

The compensation of the appraisers shall be two dollars per day each. 

[L. 795, p. 111, § 22; see Cal. C. C., § 1258; see Mont. C. C., § 1691.] 


See note to § 5214. 


§ 5236. Costs. 

The execution creditor must pay the costs of these proceedings in the 
first instance; but in the case provided for in sections 5230 and 5231 the 
amount so paid must be added as costs on execution, and collected accordingly. 
[L. 795, p. 111, § 23; Cal. C. C., § 1259; Mont. C. C., § 1692.] 


See note to § 5214. 


N 
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$ 5237. Selection and Value of Homestead. 

Homesteads may be selected and claimed in Jands and tenements with 
the improvements thereon, not exceeding in value the sum of two thousand 
dollars. The premises thus included in the homestead must be actually 
intended and used for a home for the claimants, and shall not be devoted 
exclusively to any other purposes. [J.. 795, p. 112, § 24; see Cal. C. C., § 1260; 
see Mont. C. C., § 1693.] 


See supra § 5214 and notes. declaration is filed: Aucker v. McCoy, 56 
To constitute a valid homestead claimant Cal., 524; Tromans v. Mahlman, 92 Cal., 1. 
must actually reside on the premises when 
§ 5238. Head of a Family Defined. 
The phrase “‘head of the family,” as used in this chapter, includes within 
its meaning,— | 

1. The husband or wife, when the claimant is a married person; 

2. Every person who has residing on the premises with him or her, and 
under his or her care and maintenance, either,— 

1. His or her minor child or the minor child of his or her deceased wife 
or husband; 

2. A minor brother or sister or the minor child of a deceased brother 
or sister; 

3. A father, mother, grandmother or grandfather; 

4. The father, mother, grandfather or grandmother of deceased husband 
or wife; 

5. An unmarried sister, or any other of the relatives mentioned in this 
section who has attained the age of majority, and are unable to take care of 
or support themselves. [L. 795, p. 112, § 25; Cal. C. C., § 1261; Mont. C. C., 
§ 1694.] 


See note to § 5214. bastard child may select a homestead: 

See infra § 5248b, householder defined. Ellis v. White, 47 Cal., 73. A mulatto may 

A party cannot have two homesteads; take the benefit of the statute: Wiliams 
and. if he attempts to acquire a second v. Young, 17 Cal., 403. A widow to whom 
while the first is in force, the second is the poe court has set apart a home- 
void: Waggle v. Worthy, 74 Cal., 266. stead may, on her remarriage, claim a sec- 

HEAD OF FAMILY.—An_ individual. ond homestead, under the general home- 
whether married or not. may be the head stead act: Higgins v. Higgins, 46 Cal., 259. 
of a family: Revalk v. Kraemer, 8 Cal., 66. Right of adopted child: See In re Ro- 
An unmarried woman with whom lives a mero’s Estate, 75 Cal., 379. 


§ 5239. Alienation in Case of Insanity. 

In case of a homestead, if either the husband or wife shall become hope- 
lessly insane, upon application of the husband or wife not insane to the 
superior court of the county in which the homestead is situated, and upon 
due proof of such insanity, the court may make an order permitting the hus- 
band or wife not insane to sell and convey or mortgage such homestead. [L. 
795, p. 112, § 26; Cal., act Mar. 25, 74, § 1.] | 

See note to § 5214. | 


§ 5240. Notice of Application. 

Notice of the application for such order shall be given by publication of 
the same in a newspaper published in the county in which such homestead is 
situated, if there be a newspaper published therein, once each week for three 
successive weeks prior to the hearing of such application, and a copy of such 
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notice shall be served upon the nearest male relative of such insane husband 
or wife, resident in this state, at least three weeks prior to such application, 
and in case there be no such male relative known to the applicant, a vopy of 
such notice shall be served upon the prosecuting attorney of the county in 
which such homestead is situated; and it is hereby made the duty of such 
prosecuting attorney, upon being served with a copy of such notice, to appear 
in court and see that such application is made in good faith, and that the 
proceedings therein are fairly conducted. [L. 795, p. 112, § 27; Cal., act 
Mar. 25, ’74, § 2.] 


See note to § 5214. 


$ 5241. Petition. 

Thirty days before the hearing of any application under the provisions 
of this chapter, the applicant shall present and file in the court in which such 
application is to be heard a petition for the order mentioned, subscribed and 
sworn to by the applicant, setting forth the name and age of the insane hus- 
band or wife; a description of the premises constituting the homestead; the 
value of the same; the county in which it is situated; and such facts in 
addition to that of the insanity of the husband or wife relating to the circum- 
stances and necessities of the applicant and his or her family as he or she 
may rely upon in support of the petition. [L. 95, p. 113, § 28; Cal., act Mar. 
25, 74, § 3.] 

See note to § 5214. 


§ 5242. Order and Effect. 

If the court shall make the order provided for in section 5239, the same 
shall be entered upon the minutes of the court, and thereafter any sale, 
conveyance [or] mortgage made in pursuance of such order shall be as valid 
and effectual as if the property affected thereby was the absolute property 
of the person making such sale, conveyance or mortgage in fee simple. [L. 
795, p. 113, § 29; Cal., act Mar. 25, ’74, § 4.] 

See note to § 5214. 


$ 5243. Mode of Selection. 

In order to select a homestead the husband or other head of a family, 
or in case the husband has not made such selection, the wife must execute 
and acknowledge, in the same manner as a grant of rea] property is acknowl- 
edged, a declaration of homestead, and file the same for record. [L. 795, p. 
113, § 30; Cal. C. C., § 1262; Mont. C. C., § 1700.] 

See note to § 5214. The declaration by a married woman is 
The requirement of this section as to the valid although her husband does not reside 
manner of wife’s acknowledgment is im- on the premises: Gambette v. Brock, 41 
perative, and unless the same conforms to Cal., 78. The wife must state in her decla- 
the statute it is not entitled to record, and ration that the husband has failed to make 


if filed and recorded will not constitute a a declaration, and that therefore she makes 
homestead: Kennedy v. Gloster, 98 Cal., 143. it: Booth v. Galt, 58 Cal., 254 


§ 5244. Declaration, What to Contain. 
The declaration of homestead must contain,— 
1. A statement showing that the person making it is the head of a family; 
or when the declaration is made by the wife, showing that her husband has 
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not made such declaration, and that she therefore makes the declaration for 
their joint benefit; 

2. A statement that the person making it is residing on the premises or 
has purchased the same for a homestead and intends to reside thereon and 
claims them as a homestead; 

3. A description of the premises; 

4. An estimate of their actual cash value. 
§ 1263; Mont. C. C., § 1701.] 


See note to § 5214. 

See supra § 5238, head of family defined. 

See supra § 5237, residence. 

Actual residence on the premises at the 
time of making the declaration is neces- 
sary: Babcock v. Gibbs, 52 Cal., 629; Dorn 
v. Howe, 52 Cal., 620; Pfister v. Dascey, 68 
Cal., 572: Skinner v. Hall, 69 Cal., 195; Es- 
ile 1 oa Crowey, 71 Cal., 300; King v. Gotz, 
T a 

A ee that the declarant is the 
head of a family is sufficient, without stat- 
ing facts showing him to be such: Jones v. 
Waddy, 66 Cal., 457 

It is not necessary that the description of 
land in a homestead declaration should be 
more particular than in a conveyance: Orn- 


[L. 795, p. 113, § 31; Cal. C. C., 


baum v. Creditors, 61 Cal., 455. 

What it may include: See § 5214 and notes. 

VALUE.—This subdivision must be com- 
plied with: Ashley v. Olmstead, 54 Cal., 616; 
Ames v. Eldred, 55 Cal., 136. Estimates 
held sufficient in the following cases: Ham 
v. Santa Rosa Bank, 62 Cal., 125; Tiernan 
v. Crecitors, 62 Cal., 286; Read v. Rahm, 6 
Cal., 343; King v. Goetz. 70 Cal., 236; Graves 
v. Baker, 68 Cal., 134; Southwick v. Davis, 
78 Cal., 504. 

A declaration is valid upon a tract of 
land situated partly in two counties, if the 
same is executed in duplicate and one filed 
A ene county: Kennedy v. Gloster, 98 

al., ; 


$ 5245. Declaration Must be Recorded. g 

The declaration must be recorded in the office of the auditor of the 
county in which the land is situated. [L. 795, p. 114, § 32; Cal. C. C., § 
1264; Mont. C. C., § 1702.] 


See note to § 5214. index record cannot affect 
Failure of recorder to note declaration in Southwick v. Davis, 78 Cal., 504 


§ 5246. Tenure by Which Homestead is Held. 

From and after the time the declaration is filed for record the premises 
therein described constitute a homestead. If the selection was made by a 
married person from the community property, the land, on the death of either 
of the spouses, vests in the survivor, subject to no other liability than such 
as exists or has been created under the provisions of this chapter; in other 
cases, upon the death of the person whose property was selected as a home- 
stead, it shall go to his heirs or devisees, subject to the power of the superior 
court to assign the same for a limited period to the family of the decedent; 
but in no case shall it be held liable for the debts of the owner, except as pro- 
vided in this chapter. [L. 795, p. 114, § 33; Cal. C. C., § 1265; see Mont. C. 
C., § 1702.] 


homestead: 


See note to § 5214. 

See infra § 6219, probate homestead. 

The husband having failed to select a 
homestead during his lifetime, does not de- 
bar his widow and children of such righr, 
they living on the land at the time of and 
ane his death: McMillan v. Mau, 1 W., 

The homestead, if selected from thè com- 
munity property, upon the death of either 
spouse, vests in the survivor: Mawson v. 
Mawson, 50 Cal., 539, 543; Gagliardo v. Du- 
mont, 54 Cal., 496; Estate of Headen, 52 
Cal., 295; Herrold v. Reen, 58 Cal., 443; Rich 
v. Tubbs, 41 Cal., 34; and under this pro- 
vision the survivor may mortgage the 
homestead: Herrold v. Reen, 58 Cal., 443. 
The homestead vests absolutely in the sur- 
vivor: Watson v. Creditors, 58 Cal., 556; 
Graham v. Stewart, 68 Cal., 374. 


The homestead is a sort of joint tenancy, 
with the right of survivorship, at least as 
between husband and wife, and this estate 
cannot be altered or destroyed except by 
the concurrence of both in the manner pro- 
vided by law: Taylor v. Hargous, 4 Cal., 
273; Poole v. Gerrard, 6 Cal., 71; Revalk v. 
Kraemer, 8 Cal., 66; Buchannan’s Estate, 
, 007; Tompkin’s Estate, 12 Cal., 114, 
125; Gee v. Moore, 14 Cal., 472; Guiod v. 
Gutod, 14 Cal., 506; Bowman v. Norton, 16 
Cal., 213; Brennan v. Wallace, 25 Cal., 114; 
Barber v. Barbal, 36 Cal., 16. 

As to rights of survivors, see: Beck v. 
Soward, 76 Cal., 527; Bollinger v. Manning, 
79 Cal., 7; Graham v. Stewart, 68 Cal., 374; 
In re Burdick, 76 Cal., 639; Sanders v. Rus- 
sell, 86 Cal., 119; In re Lahiff, 86 Cal., 151; 
Tyrrell v. Baldwin, 78 Cal., 470; Gruwell v. 
Seybolt, 82 Cal., 7; In re Lamb, 95 Cal., 397. 
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$ 5247. Subsequent Homestead Acquired by Proceeds of Former. 

In case of the sale of said homestead, any subsequent homestead acquired 
by the proceeds thereof shall also be exempt from attachment and execution; 
nor shall any judgment or other claim against the owner of such homestead 
be a lien against the same in the hands of a bona fide purchaser for a valuable 
consideration. [L. 769, p. 87, § 342; Cd. ’81, § 346; 2 H. C., § 485; Abb. 
R. P. S., pp. 226-228. ] 


See supra §§ 5233, 5234, proceeds of sale exempt, when. | 


§ 5248. Specification of Exempt Property. 
The following property shall be exempt from execution and attachment, 
except as hereinafter specially provided:— 

1. All wearing apparel of every person and family; 

2. All private libraries, not to exceed five hundred dollars in eins and 
all family pictures and keepsakes; 

3. To each householder, one bed and bedding, and one addition[al] bed 
and bedding for each additional member of the family, and other household 
goods and utensils and furniture not exceeding five hundred dollars, coin, 
in value. The other household goods and utensils and furniture specified 
above shall on the demand of the officer having the execution or attach- 
ment in hand, be selected by the husband, if present, if not present they shall 
be selected by his wife, and in case neither husband or wife, nor other person 
entitled to the exemption by having the description of a householder, shall 
be present to make the selection, then the sheriff shall make a selection of the 
household goods, utensils and furniture equal in value to said five hundred 
dollars, and shall return the same as exempt by inventory, and such selection 
by the sheriff or other person described above shall be prima facie evidence,— 
1. That such household goods, utensils, and furniture are exempt from execu- 
tion and attachment; 2. That the value of the property so selected is not over 
five hundred dollars; 

4. To each householder, two cows, with their calves, five swine, two stands 
of bees, thirty-six domestic fowls, and provisions and fuel for the comfortable 
maintenance of such householder and family for six months, also feed for 
such animals for six months: Provided, That in case such householder shall 
not possess or shal] not desire to retain the animals above named, he may select 
from his property and retain other property not to exceed two hundred and 
fifty dollars, coin, in value. ‘The selection in the proviso mentioned shall be 
made in the manner and by the person and at the time mentioned in subdi- 
vision three, and said selection shall have the same effect as selections made 
under subdivision three of this section; 

5. To a farmer, one span of horses or mules, with harness, or two yoke of 
oxen, with yokes and chains, and one wagon; also farming utensils actually 
used about the farm, not exceeding in value five hundred dollars in coin; also 
one hundred and fifty bushels of wheat, one hundred and fifty bushels of oats 
or barley, fifty bushels of potatoes, ten bushels of corn, ten bushels of peas, 
and ten bushels of onions for seeding purposes; 
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6. To a mechanic, the tools and instruments used to carry on his trade for 
the support of himself and family, also material used in his trade, not exceed- 
ing in value five hundred dollars in coin; 

7. To a physician, his library, not to exceed in value five hundred dollars 
in coin; also, one horse, with harness and buggy; the instruments used in his 
practice, and medicines not excceding in value two hundred dollars in coin; 

8. To attorneys, clergymen, and other professional men, their libraries, not 
exceeding one thousand dollars, in coin, value; also office furniture, fuel, and 
stationery, not exceeding in value two hundred dollars in coin; 

9. All fire-arms kept for the use of any person or family; 

10. To any person, a canoe, skiff, or small boat, with its oars, sails, and 
rigging, not exceeding in value two hundred and fifty dollars; 

11. To a person engaged in lightering for his support or that of his family, 
one or more lighters, barges, or scows, and a small boat, with oars, sails, and 
rigging, not exceeding in the aggregate two hundred and fifty dollars, in coin, 
value; 


12. To a teamster or drayman engaged in that business for the support of 


himself or his family, his team, consisting of one span of horses, or mules, or 


two yoke of oxen, or a horse and mule, with harness, yokes, one wagon, truck, 
cart, or dray; 

13. To a person engaged in the business of logging for his support or that 
of his family, three yoke of work cattle and their yokes, and axes, chains, 
implements for the business, and camp equipments, not exceeding three hun- 
dred dollars, coin, in value; 

14. A sufficient quantity of hay, grain, or feed to keep the animals men- 
tioned in the several subdivisions of this chapter for six weeks. But no 
property shall be exempt from an execution issued upon a Judgment for the 
price thereof, or any part of the price thereof, or for any tax levied thereon. 

Each person shall be entitled to select the property to which he is entitled 
under the several subdivisions of this section. [Cf. L. 754, p. 178, § 253; L. 
’69, p. 87, § 343; L.’79, p. 157, § 1; Cd. 781, § 347; L. 83, p. 36, § 1; L. 86, 
p. 96,§ 1; 2 H. C., § 486.] 


See Const., Art. KIX., § 1. W., 364. 
See infra § 5336, exemption of personal Subdivision 3 authorizes the selection of 


earnings and trust funds. “other household goods, ete.,’’ and pre- 


See infra § 5412, exemptions of wages, etc., 
in garnishment. 

See infra §8 5857, 588, exemption in as- 
signment for benefit of creditors. 

The statute relating to exemptions of 
both personalty and realty is to be liberally 
construed, to effect their object: Puget 
Sound, etec., Packing Co. v. Jeffs, 11 W., 
466, and cases cited on p. 469; Mikkleson v. 
Parker, 3 W. T., 531; Ferguson v. Speith, 13 
Mont., 487; 40 Am. St. Rep., 459. 

A partner is entitled to exemption out of 
partnership property for his individual 
debt, when he has control thereof pending 
suit to dissolve the partnership. and there 
are no partnership debts unpaid: Dennis 
v. Kass, 11 W., 303; see Hays v. Dennis, 11 


§ 5248a. Additional Exemption of $1,000—No Exemption Against Wages. 
There shall be exempt from execution and attachment to every house 


scribes how and by whom to be selected, 
but confers no right to select other prop- 
erty of a different character: Carter v. 
Davis, 6 W., 327, 330. 

Although an attachment defendant may 
be entitled to exemption under subd. 4 of 
this section, it is for him to make the 
claim, and plaintiff may primarily seize the 
property: Zelinsky v. Price, 8 W., 256. 

The term “householder” in subd. 4 of this 
section, making certain exemptions in favor 
of householders, has reference to the head 
of a family, notwithstanding the language 
used in § 481 of 2 Hill's Code, which pro- 
vides for exemptions in certain cases to 
“any householder, being the head of a fam- 
ily”: Peterson v. Bingham, 13 W., 178. 


holder in the state of Washington personal property to the amount and value 
1451 


22 5248b-5251.] OF THE ENFORCEMENT OF JUDGMENTS. [Titte XXIX. 


of one thousand dollars in addition to the property exempt under the last 
preceding section: Provided, That no property shall be exempt from execu- 
tion for clerks’, laborers’, or mechanics’ wages, earned within this state, nor 
shall any property be exempt from execution issued upon a judgment against 
an attorney on account of any liability incurred by such attorney to his client 
on account of any moneys, or other property coming into his hands, from or 
belonging to his client. [L. 97, p. 93, § 1.] 


See infra $ 5412, exemption of wages in garnishment. 


$ 5248b. Householder Defined. 
A householder, as designated in all statutes relating to exemptions, is 

defined to be:— 

1. The husband and wife, or either; 

2. Every person who has residing with him or her, and under his or her 
care and maintenance, either,— 

(a) His or her minor child, or the minor child of his or her deceased wife 
or husband; 

(b) A minor brother or sister, or the minor child of a deceased brother or 
sister; 

(c) A father, mother, grandfather or grandmother; 

(d) The father, mother, grandfather or grandmother of deceased husband 
or wife; 

(e) An unmarried sister, or any other of the relatives mentioned in this 
section who has attained the age of majority, and are unable to take care of 
or support themselves. [L. 97, p. 93, § 2:] . 


See supra § 5238, head of family defined. 


§ 5249. Pension Money Exempt. 

Any money received by any citizen of the state of Washington as a pen- 
sion from the government of the United States, whether the same be in the 
actual possession of such person or be deposited or loaned by him, shall be 
exempt from execution, attachment, or seizure by or under any legal process 
whatever. [. 90, p. 88,§ 1; 2 H. C., § 487; see Ia., § 4305.] 


Under the revised statutes of the United v. Holt, 57 Ia., 712; Crow v. Brown, 81 Ia., 
States, § 4747, pension money due or to be- 344; see Baugh v. Barrett, 69 Ia., 495; Farm- 
come due is not liable to attachment, levy er v. Turner, 64 Ia., 690; Goble v. Stephen- 
or seizure under legal or equitable process. son, 68 Ia., 270. 

For construction of this section see: Webb l 
§ 5250. When Pension Money Exempt to Family. 

When a debtor dies or absconds, and leaves his family any money ex- 
empted by the last preceding section, the same shall be exempt to his family 
as provided in said section. [L. 790, p. 89, § 2; 2 H. C., § 488; see Ia., 


§ 4307.] 


See infra § 5254 and note, waiver of exemption. 


§ 5251. Fire Insurance Money Exempt, When. 
| Whenever property, which by the laws of this state is exempt from 
execution or attachment, is insured and the same is destroyed by fire, then 
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the insurance money coming to or belonging to the person thus insured, to 
an amount equal to the exempt property thus destroyed, shall be exempt from 
execution and attachment. [L. ’95, p. 135, § 1.] 


Moneys paid upon an insurance policy for 
destruction of household furniture are ex- 
empt for a reasonable time after loss, when 
the furniture itself was exempt, notwith- 
standing the fact that the money paid for 


the insurance may not be exempt: Puget 


Sound, etc., Packing Co. v. Jeffs, 11 W., 466; 


decided under former laws; distinguished in 
Winsor v. McLachlan, 12 W., 


$ 5252. Proceeds of Life Insurance Exempt. 
The proceeds or avails of all life and accident insurance shall be exempt 
from all liability for any debt. [Cf. L. 95, p. 336, § 1; L. 797, p. 70, § 1.] 


A policy of life insurance and the money 
to become due under it, belong from the 
moment the policy is issued to the bene- 
ficiary therein named, and it is beyond the 
power of the insured to transfer to any 
other person the interest of such benefi- 
ciary: In re Heilbron's Estate. 14 W., 536. 

A legislative enactment which so far 
affects the remedy subsisting when and 


Federal constitution, providing that “no 
state shall pass any law * impair- 
ing the obligation of o aata Id. 

A statute should not be given a retro- 
active construction, when to so construe it 
Ampairs existing rights, unless it clearly 
appears that such was the legislative in- 
tention: Id. 

This section construed and held to be 


prospective merely: In re Heilbron’s Es- 
tate, 14 W., 536. 


fo impair and lessen the value of such CON. 
tract, conflicts with § 10, Art. I., of the 
§ 5253. Separate Property of Wife Exempt, When. 

All real and personal estate belonging to any married woman at the time 
of her marriage, and all which she may have acquired subsequently to such 
marriage, or to which she shall hereafter become entitled in her own right, 
and all her personal earnings, and all the issues, rents, and profits of such real 
estate, shall be exempt from attachment and execution upon any liability or 
judgment against the husband, so long as she or any minor heir of her body 
shall be living: Provided, That her separate property shall be liable for 
debts owing by her at the time of her marriage. [L. 754, p. 178, § 252; L. ’69, 
p. 85, § 337; Cd. ’81, § 341; 2 H. C., § 480; Abb. R. P. S., pp. 223-228.] 


See supra §§ 4889, 4507. and notes, wife’s 
oe property not Hable for husband’s 
ebts. 

See supra § 4494. earnings of wife and chil- 
dren, separate property, when. 

See supra § 4508, wife’s property liable for 
necessaries. 


The statute exempting the personal earn- 
ings of wife from execution for her hus- 
band’s debts, must be construed to be a 
statute of exemptions, and in no sense as 
defining separate property: Abbott v. 
Wetherby, 6 W., 607, 512; 36 Am. St. Rep., 
176, 180. 

§ 5254. Waiver of Exemption—Absconding Debtors. 

This chapter shall not be so construed as to prevent any single man, or 
married man, his wife joining him, from waiving, by agreement in writing, 
the benefit of this chapter: Provided, That any agreement of waiver made by 
a husband and wife shall be witnessed and acknowledged as required in case of 
a deed conveying real estate: And provided also, That nothing in this chapter 
shall be construed to exempt from attachment or execution the property, real 
or personal, of non-residents, or a person who has left or is about to leave the 
state with the intent to defraud his creditors. [L. ’69, p. 88, § 344; L. 77, p. 


74, § 352; Cd. 81, § 348; 2 H. C., § 489; Abb. R. P. S., pp. 226-228.] 


See supra § 5219, mortgage of homestead. 

Notwithstanding the last clause of this 
section, pension money accruing to an ab- 
sconding pensioner is exempt to his family 
under §§ 5249, 5250, supra. 

This section also appears to be in conflict 
with §§ 5220 and 5221, relating to abandon- 


Bal. Wash. Code II—15 


ment of homestead. 

If a person leaves the state with intent to 
defraud his creditors his property is not ex- 
empt from attachment, nor can his wife 
claim the statutory exemption in his be- 
half: Carter v. Davis, 6 W., 
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§ 5255. Claim of Exemption and Proceedings Thereon. 

When a debtor claims personal property as exempt, he shall deliver to 
the officer making the levy an itemized list of all the personal property owned 
or claimed by him, including money, bonds, bills, notes, claims, and demands, 
with the residence of the person indebted upon the said bonde, bills, notes, 
claims, and demands, and shall verify such list by affidavit. He shall also 
deliver to such oflicer a list, by separate items, of the property he claims as 
exempt. If the husband be absent or incapable of acting, the claim may be 
made, the list delivered and verified, by the wife. If the creditor, his agent or 
attorney, demand an appraisement thereof, two disinterested householders of 
the neighborhood shall be chosen, one by the debtor and the other by the 
creditor, his agent or attorney, and these two, if they cannot agree, shall select 
a third; [but if either party fail to choose an appraiser, or the two fail to 
select a third, or] if one or more of the appraisers fail to act, the officer shall 
appoint one. The appraisers shall forthwith proceed to make a list, by sep- 
arate items, of the personal property selected by the debtor as exempt, which 
they shall decide as exempt, stating the value of each article, and annexing to 
tRe list their affidavit to the following effect: “We solemnly swear that, to 
the best of our judgment, the above is a fair cash valuation of the property 
therein described,” which affidavit shall be signed by two appraisers at least, 
and be certified by the ofħicer administering the oaths. The list shall be 
delivered to the officer holding the execution or other process, and be by him 
annexed to and made part of his return, and the property therein specified 
shall be exempt from levy and sale, and the other personal estate of the debtor 
shall remain subject thereto. In case no appraisement be required, the 
officer shall return with the process the list of the property claimed as exempt 
by the debtor. The appraisers shall each be entitled to one dollar, to be paid 
by the creditor, if all the property claimed by the debtor shall be exempt; 
otherwise, to be paid by the debtor. [L. 69, p. 88, § 346; L.’77, p. 74, § 353; 
Cd. 781, § 349; 2 H. C., § 490.] 


Fatlure to include some articles in item- feit debtor’s right of exemption as to those 
ized list of exempt property does not for- articles: Mikkleson v. Parker, 3 W. T., 52%. 


CHAPTER IV. 
OF ADVERSE CLAIMS TO PROPERTY LEVIED UPON. 


§ 5262. Claim by Third Person to Property Levied on or Attached. 

When any other person than the judgment debtor shall claim property 
levied upon or attached, he may have the right to demand and receive the same 
from the sheriff or other oflicer making the attachment or levy, upon his 
making an affidavit that the property is his, or that he has a right to the 
immediate possession thereof, stating on oath the value thereof, and giving to 
the sheriff or officer a bond, with sureties in double the value of such prop- 
erty, conditioned that he will appear in the superior court of the county in 
which the property was seized within ten days after the bond is accepted by the 
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sheriff or other officer, and make good his title to the same, or that he will 


return the property or pay its value to the said sheriff or other officer. 
81, § 350; L. 791, p. 79, § 1; 2 H. C., § 491.] 


L. ’54, p. 179, $ 256; Cd. 


See supra § 4800, imitations of actions for. 

See infra § 5418 et seq., claim and delivery. 

See supra § 5020, verdict in action for spe- 
cific personalty. 

See supra § 5118, judgments in actions for 
specifie personalty. 

See infra § 5266, Judgment in claim by 
third party. 

See infra § 6661, claim to property levied 
on in justice’s court. 

The provisions of this section, requiring 
claimant to make good his title within ten 
days after filing aftidavit and bond is not 
mandatory. The sheriff and attaching 
plaintiff cannot after the property has been 
surrendered to claimant complain that the 
affidavit required by the statute has never 
been filed with the sheriff: Maver v. Wool- 
ery, 10 W., 354; See Peterson v. Wright, 9 
W.. 202, 

When property has been attached and re- 
leased to a third person claiming the same, 
who makes affidavit and gives bond for the 
return thereof or its value, the laches of 
the sheriff in returning and filing the bond 
and atħdavit will not oust the court of jur- 
isdiction to try the question of title, In case 
judgment goes against him on the trial of 
title: Peterson v. Wright, 9 W., 202; 
v. Superior Court, 6 W., 417. 

The sheriff is the agent of the attaching 
dere in filing bond and affidavit: Mayer 

Woolery, supra, 355. 

a verdict is not defective nor prejudicial 
when in favor of the attaching creditor and 
within the value as admitted tn the plead- 
ings: Peterson v. Wright. supra. 

Under the provisions of this section no 
pleading other than the claimant's affidavit 
is necessary, and no answer thereto is con- 
templated by the statute: Chapin v. Bœ 
Ae 4 W., 1; Seibenbaum v. DeLanty, 4 W., 
96. 

The trial of title is based upon the alle- 
gations of the affidavit and, a complaint 
being unnecessary, it is not error to strike 
n from the files: Sayward v. Nunan, 6 W., 


eek property has been claimed under 
this section, the affidavit is deemed to be 
denied and the question of title is treated 
as an issue to be tried and determined in 
the court in which the execution issued: 
Dad v. Brown, 33 Fed. Rep. (Wash.), 568, 
69. 

Evidence of ownership is not required to 
be pleaded in claimant's affidavit. and such 
allegations therein will be treated as sur- 
plussage: Freeburger v. Gazzam, 5 W., 772; 
see Freegurber v. Caldwell, 5 W., 769. 

The vendee in a bill of sale of chattels as 
security for a debt cannot maintain an ac- 
tion against a sheriff in possession of the 
same under attachment levy against the 
vendor: Seibenbaum v. DeLanty, supra. 


$ 5263. Justification of Sureties. 


State’ 


(ce. 


Where claimant’s uncontradicted testi- 
mony establishes a prima facie title in him- 
self, the verdict against claimant cannot 
stand upon evidence to the effect that the 
debtor's possession was that of an agent of 
the party from whom claimant derived 
title: Medcalf v. Bush, 4 W., 356. 

The special statutory action under this 
section brought against a sheriff and an 
attaching creditor in which judgment is 
obtained for return of goods attached, is 
a bar to another action against the sheriff, 
the attaching creditor, and the sureties on 
the indemnifying bond, to recover damages 
for the trespass: Dawson v. Baum, 3 W. 
T.. 464. 

The allegation that the property claimed 
in the affidavit exceeded two hundred dol- 
lars in value is net sutħcient to give appel- 
late jurisdiction, but there must be a find- 
ing as to value by the lower court to invest 
the supreme court eai jurisdiction: Her- 
rin v. Pugh, 9 W. 

And where R seized under attach- 
ment as the property of the attaching 
debtor is claimed by third persons, and 
upon a trial of title to the property it is 
found to have a value exceeding two aun- 
dred dollars, an appeal to the supreme 
court will He from the judgment in such 
proceeding, although the amount of the 
claim of the attaching creditor may be for 
a less sum: Eidson v. Woolery, 10 W., 225. 

The proceeding authorized by this and the 
following sections constitute a concurrent 
remedy with the action of replevin: Scott 
v. MeGraw, 3 W., 675, 677; Chapin v. Bokee, 
4 W., 1; see Belton v Willis, 1 Fla., 226; 
Dawson v. Baum, 3 W. T., 464. 

SHERIFF MAY RECOVER INDEM- 
NITY.—A sheriff acting under the express 
direction of the attaching creditor, and at- 
taching property of another than the debt- 
or without notice that it is the property of 
such third person, may, after judgment 
against him for such wrongful attachment, 


recover indemnity against the creditor 
directing et attachment: Stanley v. 
Marsh, 1 W. 2: 


The afidavit and bond mentioned in this 
section shall be placed upon the trial 
docket, with claimant as plaintiff and the 
sheriff and plaintiff in execution as defend- 
ants, and no other pleadings are necessary: 
Chapin v. Bokee, 4 W., 1. 

Plaintiff is not entitled to a directed ver- 
dict in his favor, upon a trial of the right 
of ownership to property, attached as the 
property of another, but which was claimed 
by plaintiff under a bill of sale, When there 
is any testimony tending to show that the 
transfer to plaintiff was made with Intent 
to hinder, delay or defraud creditors: Burns 
v. Woolery, 15 W., 134. 


If the sheriff or other officer require it, the sureties shall justify as in 
other cases, and in case they do not so justify when required, the sheriff or 
officer shall retain the property; if the sheriff or officer do not require the 


bail to justify, he shall stand good for their sufliciency. 
indorse his acceptance upon the bond. 


351; 2 H. C., § 492.] 


See infra $ 5480, qualifications of ball. 


He shall date and 


(Cf. L. 754, p. 179, $ 256; Cd. ’81, § 
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The officer shall return the affidavit, bond, and justification, if any, to 
the office of the clerk of the superior court, and this [the] case shall stand 
for trial in said court. [Cf. L. 754, p. 179, § 257; Cd. ’81, § 352; L. ’91, p. 80, 


§ 2; 2 H. C., § 493.] 


See notes to § 5262 supra. 

The execution plaintif cannot, on the 
trial of the issue of title, interpose a coun- 
ter-claim: Myers v. Landrum, 4 

Where property seized by the sheriff ‘un- 
der execution or attaehment against a 
debtor is claimed by a third person, who 


such proceeding is a new and independent 
action which must be placed on the trial 
docket of the court in the county where 
the property was seized, and the court of 
no other county has ‘jurisdiction of the 
subject matter of the action: State v. Su- 
perior Court, 5 W., 


files his affidavit and bond as required, 


§ 5265. Parties. 

The person claiming the property shall be plaintiff, and the sheriff and 
plaintiff in the execution defendants. [L. 754, p. 179, § 258; Cd. ’81, § 353; 
2H. C., § 494.] 


§ 5266. Judgment and Costs. 

If the claimant makes good his title to the property, the bond shall be 
canceled; if to a portion thereof, a like proportion of the bond shall be can- 
celed; but if he shall not maintain his title, judgment shall be rendered against 
him and his sureties for the value of the property, or for such less amount 
as shall not exceed the amount due on the original execution or attachment. 
When the judgment is in favor of the sheriff for the entire property, the 
claimant shell pay the costs; when the claimant recovers all the property, 
judgment shall be given in favor of the claimant for costs; when the claimant 
recovers a portion of the property only, the costs shall be apportioned. When 
the plaintiff prevails, the costs may be taxed against the defendant who was 
plaintiff in the execution or attachment, or the court may, if it shall be of 
opinion that the sheriff attached or levied upon said property without the exer- 
cise of due caution, adjudge him to pay the costs, or any portion thereof. [L. 
’54, p. 179, § 259: Cd. ’81, § 354; 2 H. C., § 495.] 
seq.: Efdson v. Woolery, 10 W., 22. 

The proper judgment agi ainst a claimant 
failing to make good his title is for the 
amount of the execution creditor’s claim, 
not exceeding the value of the property in 
controversy, irrespective of any priority 


claimant may be entitled to as against 
such creditor: Sayward v. Nunan, 6 W., 87 


See supra § 5020, verdict in actions for 
specific personalty. 

See supra § 5118, judgment in actions for 
specific personalty. 

The provisions of this section apply only 
to judgments rendered in special proceed- 
ings authorized by § 5262, and not to actions 
brought under the provisions of § 5418 et 


CHAPTER V. 
OF SALE OF PROPERTY UNDER EXECUTION AND REDEMPTION. 


§ 5269. Writ, How Executed. 
When the writ of execution is against the property of the judgment 
debtor, it shall be executed by the sheriff as follows:— 

1. If property has been attached, he shall indorse on the execution and pay 
to the clerk forthwith the amount of the proceeds of sales of perishable prop- 
erty or debts due the defendant received by him sufficient to satisfy the judg- 
ment; 


1456 


Cuar. V.] OF SALE OF PROPERTY UNDER EXECUTION, ETC. [2 5270 


2. If the judgment is not then satisfied, and property has been attached and 
remains in his custody, he shall sell the same, or sufficient thereof to satisfy 
the judgment; 

3. If then any portion of the judgment remains unsatisfied, or if no property 
has been attached, or the same has been discharged, he shall levy on the 
property of the judgment debtor sufficient to satisfy the judgment; 

4. Property shall be levied on in like manner and with like effect as similar 
property is attached; 

5. Until a levy, personal property shall not be affected by the execution. 
When property has been sold or debts received by the sheriff on execution, he 
shall pay the proceeds thereof, or sufficient to satisfy the judgment, as com- 
manded in the writ; 

6. When property has been attached, and it is probable that such property 
will not be sufficient to satisfy the judgment, the execution may be levied on 
other property of the judgment debtor without delay. If after satisfying the 
judgment any property, or the proceeds thereof, remain in the custody of 
the sheriff, he shall deliver the same to the judgment debtor. [L. ’69, p. 91, 
§ 351; Cd. 781, § 355; 2 H. C., § 496. ] 


oe supra § 5195, form and contents of 
writ. 
See supra §§ 5200, 5202, what property sub- 
ject to execution. 
See supra § 5197, sheriff’s duty on receiv- 
ing writ. 
See supra § 5214 et seq., exemptions. 
See infra § 5362 et seq., manner of execut- 
writ of attachment. 
ee infra § 5273 et seq., manner of sale, 


etc. 

See infra § 529, redemption. 

Personal property capable of manual de- 
livery can only be levied on by the officer 
taking actual possession thereof; and such 
property of a judgment debtor in the hands 
of a garnishee is not in custodio legis by 
virtue of writs issued by the state court, 
hence there can be no conflict of jurisdic- 
tion by reason of a suit in equity to deter- 
mine the rights of all parties asserting 
cluims to such property commenced in the 
federal court after the return day of such 
writ: Chase v. Cannon, 47 Fed. Rep. 
(Wash.), 674. 

If a creditor places his execution in the 
sheriff’s hands with directions not to levy, 
but to leave the debtor in possession and 
control of his goods, a levy under a subse- 
quent judgment of another creditor is en- 
ae to priority: Wunsch v. McGraw, 4 

op ble 

Such levies are treated as fraudulent and 
void, since the sheriff under the instruc- 
tions given has no authority to proceed 
under the writs, hence the delivery to him 
ae Be ae force under such circumstances: 

oy Oe 

If A., in his own name, but as agent for 
B.. buys chattels, such chattels are the 
property of B., and a seizure of them, by 
virtue of an execution against the property 
of A., is unlawful, and no title passes by 
means of a sale thereunder: Sires v. New- 
ton, 1 W. T., 356. 

In decreeing the foreclosure of a lien on a 
contract for the sale of a lot and certain 
personalty therenn, it is error to order the 
personalty to be sold in accordance with 
the law governing the sale of real property 


in 


§ 5270. Levy on Joint Realty. 
When a defendant in execution 


on execution: Shelton v. Jones, 4 W., 692. 
An equitable interest in lands may be 
os on execution: Calhoun v. Leary, 6 W., 


A sale of land upon a judgment rendered 
for a community debt will divest the title 
of the community in the land: Id.; but 
the husband’s interest in community can- 
not be sold to satisfy a judgment against 
him for his individual debt: Stockand v. 
Bartlett, 4 W., 730. 

Community personalty may, however, be 
subjected to the husband's individual debt: 
See Powell v. Pugh, 13 W., 577. 

Community real estate is exempt from 
execution on a judgment rendered against 
the husband, who, as constable, wrong- 
fully sells mortgaged personalty, under ex- 
ecution: Brotton v. Langert, 1 W., 73. 

Where, after levy of execution, the sher- 
iff is informed that the judgment has been 
assigned, and is directed in writing by the 
execution plaintiff and his assignee to pro- 
ceed with the execution, for the benefit of 
the assignee, the sheriff is liable in dam- 
ages for releasing the property upon the 
subsequent direction of the attorney of the 
oo plaintiff: Murray v. Mead, 5 W., 


Sections 497 and 498 of 2 Hill's Code, re- 
lating to garnishment, are omitted as su- 
perseded by the later law embraced in 
$ 539 et seq. 

An officer cannot hold an execution until 
after the expiration of the return day, and 
make a valid levy thereunder; an attempt- 
ed levy and sale by virtue of it are nulli- 
ties: Faull v. Cooke, 19 Or., 435; 20 Am. St. 
Rep., 836. 

As to what constitutes a levy: See 7 Am. 
& Eng. Encyc. Law, p. 148 et seq. Levy on 


ersonalty: See Freeman on Executions, 
E et seq. Levy on realty: See same, 
279 et seq. 


A levy on all the defendant’s right, title 
and interest in a tract of land is valid 
though his interest does not extend over 
the entire tract, and is an undivided inter- `’ 
est in a separate parcel thereof: Smith v. 
Crosby, 86 Tex., 15; 40 Am. St. Rep., 818. 


owns real estate subject to execution 
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jointly or in common with any other person, the judgment shall be a lien, and 
the execution be levied upon the interest of the defendant only. [L. 754, p. 
220, § 499; Cd. ’81, § 751; 2 H. C., § 802; Abb. R. P. S., pp. 210-214.] 


Under this and the next section, the sher- tion upon partnership property to satisfy a 
ff, or, in proceedings in a justice’s court, judgment against an individual partner: 
the constable, is authorized to levy execu- Graden v. Turner, 15 W., 136. 


$ 5271. Levy on Joint Personalty. 

When he owns personal property jointly or in copartnership with any 
other person, and the interest cannot be separately attached, the sheriff shall 
take possession of the property, unless the other person having an interest 
therein shall give the sheriff a sufficient bond, with surety, to hold and manage 
the property according to law; and the sheriff shall then proceed to sell the 
interest of the defendant in such property, describing such interest in his 
advertisement as nearly as may be, and the purchaser shall acquire all the 
interest of such defendant therein; but nothing herein contained shall be so 
construed as to deprive the copartner of any such defendant of his interest in 
any such property. [L. 54, p. 220, § 499; Cd. 81, § 752; 2 H. C., § 802.] 


§ 5272. Judgment Debtor May Retain Property, When. 

When the sheriff shall levy upon personal property by virtue of an execu- 
tion, he may permit the judgment debtor to retain the same, or any part 
thereof, in his possession until the day of sale, upon the defendant executing a 
written bond to the sheriff, with sufficient surety, in double the value of such 
property, to the effect that it shall be delivered to the sheriff at the time 
and place of sale; and for non-delivery thereof, an action may be maintained 
upon such bond by the sheriff or the plaintiff in the execution; but the sheriff 
shall not thereby be discharged from his lability to the plaintiff for such 
property. [Cf. L. 754, p. 182, § 268; L. 769, p. 92, § 354; Cd. 781, § 358; 2 
H. C., § 499; Or., § 290.] 


§ 5273. Notice of Sale. 
Before the sale of property on execution, notice thereof shall be given as 
follows:— 

First: In the case of personal property, by posting written or printed 
notices of the time and place of sale in three public places of the county where 
the sale is to take place, not less than ten days successively; 

Second: When the execution is against the real property of the judgment 
debtor, it shall be executed as follows:— 

1. The sheriff shall indorse upon the writ of execution or attach thereto 
a description of the property levied upon; 

2. He shall file with the clerk of the court where the property is situated, 
and with the clerk of the court issuing the writ, a copy of the writ, with such 
description attached to or indorsed thereon; 

3. One year from the time of filing of such levy, the sheriff shall give notice 
that the property levied upon will be sold at public auction, in satisfaction 
of the judgment; 
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4. The sheriff shall post notices of such sale in three public places within 
the county where the sale is to take place, one of which shall be in a conspicu- 
ous place on the property to be sold, four weeks prior to date of sale, and pub- 
lish a copy thereof once a week for the same period in the official paper of the 
county, if their be one, or if there be none, then in a newspaper published 
nearest to the place of sale. [L. 97%, p. 80, § 1.] 

Sections 500, 501, 511-521 of 2 Hill’s Code, of Mar. 10, ’97 (L. ’97, p. 70-76), but portion 
relating to sale and redemption of prop- of these provisions survive as to existing 
erty, are omitted as superseded by the act judgments by virtue of § 5298 infra. 
§5273a. Publication of Notices. 

All noticcs of sales of property on execution or order of sale, required by 
law to be published in any newspaper, shall be so published in a newspaper of 
the county which shall be selected by the sheriff, and if there is no newspaper 
published in the county, then such notice shall be published in the newspaper 
published in this state nearest to the place of sale: Provided, That if the 
person at whose instance the execution or order of sale is issued, or his at- 
torney, shall present to the sheriff a receipt of the publisher of any newspaper 
showing full payment for the publication, then the notice shall be published in 
that newspaper: And provided further, That the charge for any such pub- 
lication shall not exceed seventy-five cents per square for first insertion, and 
thirty-seven and one-half cents per square for each subsequent insertion. [L. 
97, p. 265, § 1.] 


This section modifies subd. 4 of the last preceding section. 


$ 5274. Judgment Creditor to Fix Value and Notify Judgment Debtor. 

Before giving notice of the sale of the property on execution or order of 
the court, it shall be the duty of the judgment creditor, or his successor in 
interest, when the judgment is to be satisfied in whole or in part from real 
estate, or any interest therein, to deliver to the sheriff a true statement, 
signed by himself or attorney, containing a description of the property levied 
upon, the estimated value of each separate description, and serve a copy upon 
the judgment debtor or his attorney. [L. ’97, p. 71, § 3.] 


§ 5275. Judgment Debtor May Except to Valuation. 

The judgment debtor, his successors or assigns, may, within ten days after 
receiving notice of such valuation made by the judgment creditor, except to 
the valuation of the said real property or for any part thereof. Such exception 
shall be in writing and shall contain the estimate of the judgment debtor of 
the value of the property, and shall be served on the judgment creditor or his 
attorneys and filed with the sheriff having the execution for service. Such 
valuation shall be the minimum amount for which the property may be sold, 
unless an appraisement of the same be demanded. [L. ’97, p. 72, § 4.] 


§ 5276. Judgment Creditor May Require Appraisement. 

If the judgment creditor is dissatisfied with the valuation placed on the 
said property by the judgment debtor, within two days from the date of notice 
thereof, he may demand in writing of the clerk an appraisement, and it shall 
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be the duty of the clerk in the county wherein such execution is to be served 
to nominate two disinterested freeholders having the qualifications of jurors, 
and shall administer to them and the officers serving the writ an oath impar- 
tially to appraise the interest of the judgment debtor in the property at its 
fair value. The sheriff or his deputy having the execution for service and the 
appraisers shall appraise the property at its fair cash valuation, which shall 
not be less than the estimate made by the judgment creditors. The appraise- 
ment, to be effectual; shall be signed by the appraisers or a majority thereof. 
[L. 797, p. 72, § 5.] 


§ 5277. Manner of Appraisement. 

The appraisers, for the purpose of appraisement, shall deduct from the 
value of the real estate, lands and tenements, the amount of all prior liens, 
encumbrances and taxes, due or otherwise, against the same. The deduction 
shall be specifically enumerated and the sum remaining shall be the real value 
of the interest therein of the judgment debtor. [L. ’97, p. 72, § 6.] 


§ 5278. Statement of Prior Liens. 

The judgment creditor shall deliver to the sheriff a correct statement of 
all prior liens and encumbrances or taxes against the property to be sold, as 
the same appear of record. [L. 97, p. 73, § 7.] 


§ 5279. Court May Review Appraisement. 

The court in which the execution was issued, may set aside or vacate the 
report of the appraisers in whole or in part, or may order a new appraisement, 
when the same is void, unfair or irregular, or for misconduct of any of the 
parties affecting the material interest of the parties, upon three days’ notice 
of any party interested therein. [L. 97, p. 73, § 8.] 


§ 5280. Notices, Manner of Service. 

All notices provided for in this act shall be served personally upon the 
attorney of record of any of the parties, and when the same cannot be served 
personally, service may be made by depositing in the postoffice, the notice duly 
registered and addressed to the person or persons to the [be] served, and when 
the address is unknown and cannot, after due diligence, be found, the notice 
may be deposited with the clerk of the court out of which execution issues. 
[L. 79%, p. 73, § 9.] 2 


§ 5281. No Sale at Less Than Eighty Per Cent of Appraisement. 

No property shall be sold for a sum less than eighty per cent of the 
appraised value thereof, except that when property is not capable of partition 
or division, then the same may be sold for the amount of the judgment debt 
or demand. When the property is capable of partition, then so much thereof 
as may be sufficient only shall be sold as will satisfy the judgment. In case 
of foreclosure of mortgages or other liens, nothing shall prevent the sale of 
the entire premises included within the mortgage or lien. [L. 797, p. 73, § 10. ] 
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§ 5282. Judgment Debtor May Discharge Lien in Certain Cases Without Sale. 

When a judgment operates as an encumbrance or lien on any real estate, 
and there is no execution issued, the judgment debtor, his successors or assigns, 
or any redemptioner, may have the same appraised, and for such purpose, 
the clerk of the court of the county, wherein such lands or tenements are 
situated, shall appoint three appraisers to appraise the same. The appraisers 
shall have like qualifications and shall proceed as in this act provided in 
appraisements of real estate subject to the sale under execution. The judg- 
ment debtor, his successors or assigns, or any redemptioner, may, after ten 
days’ notice to the judgment creditor or his attorney, and if no sale thereof 
be demanded by the creditor pay to the judgment creditor having the prior 
lien the amount of such appraisement, and such real estate shall be free from 
such lien and shall not again be subject to the same judgment. [L. ’97, p. 73, 
8 11.] 


$5283. Pay of Appraisers—Costs—Report. 

The appraisers nominated by the clerk shall receive for their services 
the sum of one dollar each day for the time actually spent in making the 
appraisement, and shall receive mileage not exceeding five cents a mile each 
way from the court house to the place of appraisement. The party demanding 
the appraisement may be required to advance the costs before report of the 
appraisers is filed. The appraisers shall file with the clerk of the court a 
report of their doings within ten days after making their appraisement and 
not less than twenty days prior to the date of the sale. [L. 97, p. 74, § 12.] 


$ 5284. Sale Before One Year if Judgment Debtor Elect. 

The judgment debtor may at any {ime cause any property levied upon to 
be sold before the expiration of the year and the same shall be proceeded with 
as if the full year had expired. [L. 97, p. 74, § 13.] 


$ 5285. Sale, How Conducted. 

All sales of real estate upon execution, or by order of court, shall be 
made by auction on Saturday between nine o’clock in the morning and four 
o’clock in the afternoon. After sufficient property has been sold to satisfy the 
execution no more shall be sold. Neither the officer holding the execution, 
nor his deputy, shall become a purchaser or be interested in any purchase at 
such sale. When the sale is of personal property, capable of manual delivery, 
and not in the possession of a third person, association or corporation, it shall 
be within view of those who attend the sale, and be sold in such parcels as, in 
the judgment of the officer conducting the sale, are likely to bring the highest 
price; and when the sale is of real property, and consisting of several known 
lots or parcels, they shall be sold separately when demanded by the said judg- 
ment debtor or subsequent encumbrancer. Sales of real property shall be 
made at the court house door. [L. ’97, p. 71, § 2.] 

Upon the foreclosure of a mortgage upon the sale of that portion conveyed away by 
land, a portion of which had been conveyed him: Solicitors, etc., Co. v. Wash., etc., 
away subsequent to the mortgage, it is the Ry. Co., 11 W., 684. 
duty of the court to ascertain whether the This section (2 Hill’s Code, § 501) seems to 
mortgaged premises can be sold in parcels recognize the right of one claiming a por- 
without impairing the security of the mort- tion of the property which is to ar to 


gagee, and, if so, to direct the sale of the have his part sold separately: ld., 
land remaining to the mortgagor prior to 
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$ 5286. Postponement cf Sale. 

If, at the time appointed for the sale, the sheriff should be prevented 
from attending at the place appointed, or, being present, should deem it for 
the advantage of all concerned to postpone the sale for want of purchasers, or 
other sufficient cause, he may postpone the sale not exceeding one week next 
after the day appointed, and so from time to time, for the like cause, giving 
notice of every adjournment by public proclamation made at the same time, 
and by posting written notices of such adjournment under the notices of sale 
originally posted by him. The sheriff, for like causes, may also adjourn the 
sale from time to time, not exceeding thirty days beyond the day at which 
the writ is made returnable, with the consent of the plaintiff indorsed upon 
the writ. [Cf. L.’54, p. 182, § 269; L. 69, p. 93, § 357; Cd. 81, § 361; 2 H. 
C., § 502; Abb. R. P. S., pp. 215-223; see Or., § 293.] 


$ 5287. Bill of Sale by Sheriff. 

When the purchaser of any personal property capable of manual delivery, 
and not in the possession of a third persan, association, or corporation, shall 
pay the purchase money, the sheriff shall deliver to him the property, and if 
desired, shall give him a bill of sale containing an acknowledgment of the 
payment. In all other sales of personal property the sheriff shall give the 
purchaser a bill of sale with the like acknowledgment. [Cf. L. °54, p. 183, § 
270; L. 69, p. 94, § 358; Cd. 781, § 362; 2 H. C., § 503; Or., § 294.] 


§ 5288. Manner of Selling Real Estate. 

The form and manner of sale of real estate by execution shall be as 
follows: The sheriff shall proclaim aloud at the place of sale, in the hearing 
of all the by-standers: “I am about to sell the following tracts of real estate 
(here reading the description) upon the following execution” (here reading 
the execution). He shall also state the amount which he is required to make 
upon the execution, which shall include damages, interests, and costs up to 
the day of sale, and increased costs. He shall then offer the land for sale, the 
lots and parcels separately or together, as he shall deem most advantageous. 
All land, except. town lots, shall be sold by the acre. [Cf. L. 54, p. 181, § 262; 
L. ’69, p. 94, $ 359; Cd. ’81, § 363; 2 H. C., § 504; Abb. R. P. S., pp. 
215-223. ] 

It is within the discretion of the sheriff. execution against a judgment defendant 
unless otherwise directed by the court either in mass or in parcels: Feek v. Brew- 
making the order of sale, to sell lands upon er, 11 W., 264. 

§ 5289. Allotment When Sold by the Acre. 

When the land is sold by the acre, and any less number of acres than the 
whole tract or parcel is sold, it shall be measured off to the purchaser in a 
square form, from the northeast corner of the tract or parcel, unless some 
person having an interest in the land shall, at the sale, or prior thereto, and 
before the bidding is made, request that the land sold shall be taken from 
some other part, or in some other form; in such case, if such request is reason- 
able, the officer making the sale shall sell accordingly. [L. 754, p. 181, § 263; 
Cd. ’81, § 364; 2 H. C., § 505; Abb. R. P. S., pp. 215-223.] 
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§ 5290. Sale by Acre Not to be Measured. 

When an entire tract or parcel of land is sold by the acre, it shall not be 
measured, but shall be deemed and taken to contain the number of acres 
named in the description, and be paid for accordingly; and when the number 
of acres is not contained in the description, the officer shall declare, according 
to his judgment, how many acres are contained therein, which shall be deemed 
and taken to be the true number of acres. [L. 54, p. 182, § 264; Cd. 781, § 
365; 2 H. C., § 506; Abb. R. P. S., pp. 215-223. ] 


$ 5291. Return and Entry for Confirmation. 

The officer shall strike off the land to the highest bidder, who shall forth- 
with pay the money bid to the officer, who shall return the money with his 
execution and his doings thereon to the clerk of the court from which the 
execution issued, according to the order thereof: Provided, however, That 
when final judgment shall have been entered in the supreme court, and the 
execution upon which sale has been made issued from said court, the pro- 
ceedings on execution and return shall be docketed for confirmation in the 
superior court in which the action was originally commenced, and like pro- 
ceedings shall be had as though said execution had issued from the said su- 
perior court. [L. 754, p. 182, § 265; L.’69, p. 95, § 362; Cd. 781, § 366; 2 H. 
C., § 507; Abb. R. P. S., pp. 215-223.] 


This section has no application to cases upon the sale of rnortgaged premises under 
Frechomnee K Ri R EP PRIM For amoan, NOMS, Thetamdunt ot the mortgages 
O a a debt: State v. Prince, 9 W., ee eae a aoe pass through the 

The sheriff is not entitled to commissions 
$ 5282. Confirmation of Sale of Land. 

Upon the return of any sale of real estate or execution, the clerk shall 
enter the cause on which the execution issued on the motion docket by its title, 
and mark opposite the same “Sale of land for confirmation,” and the follow- 
ing proceedings shall be had:— 

1. The plaintiff or purchaser, at any time after thirty days from the filing 
of such return, shall be entitled, on motion therefor, to have an order con- 
firming the sale, unless the judgment debtor, or in case of his death, his repre- 
sentatives, shall file with the clerk three days before the time of hearing, his 
objections thereto; 

2. If such objection be filed the court shall, notwithstanding, allow the 
order confirming the sale, unless on the hearing of the motion it shall satis- 
factorily appear that there were substantial irregularities in the proceedings 
concerning the sale, to the probable loss or injury of the party objecting. In 
the latter case the court shall disallow the motion, and direct that the property 
be resold in whole or in part, as the case may be, as upon an execution received 
of that date; 

3. Upon the return of the execution, the sheriff shall pay the proceeds 
of the sale to the clerk, who shall retain the same until confirmation of the 
sale, and he shall then apply the same, or so much thereof as may be necessary, 
in satisfaction of the judgment; 
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4. If the sale be not confirmed and a resale made, the bid of the purchaser 
at the former sale shall be deemed to be renewed and continue in force, and 
no bid shall be taken except of a greater amount than the bid at the former 


sale. 


If the motion to confirm be not heard and decided at the time set for 


hearing, it may be continued and heard and determined before the judge there- 


after. 


An order confirming a sale shall be a conclusive determination of the 


regularity of the proceedings concerning such sale as to all persons in any other 


action, suit or proceeding whatever; 


5. If after the satisfaction of a judgment there be any proceeds of the sale 
remaining, the clerk shall pay such proceeds to the judgment debtor or his 
representatives, as the case may be, at any time before the order is made upon 
the motion to confirm the sale, provided such party file with the clerk a waiver 
of all objections made or to be made to the proceedings concerning the sale, 
but if the sale be confirmed, such proceeds shall be paid to such party, of 
course, otherwise they shall remain in the custody of the clerk until the 
sale of the property has been disposed of. [Cf. L. 754, p. 182, § 266; L.’ 

p. 95, § 363; Cd. °81, § 367; 2 H. C., § 508; Abb. R. P. S., pp. 215-223; L. 


97, p. 74, § 14; see Or., § 296.] 


See infra 5577, confirmation in partition. 

mee infra § 6274, contirmation of probate 
sales. 

See infra § 5293, execution of conveyance. 

Sce infra § 5890, sales under foreclosure 
decree. 

It is the duty of the court to confirm a 
sale of real estate under execution, and it 
is plaintiff’s right to have the same con- 
firmed, unless substantial irregularities ex- 


ist which would cause probable loss or in- 
hg sae defendant: Feek v. Brewer, 11 W., 


Where there are no errors to oust the 
court of jurisdiction, an order contirming a 
sale under decree of foreclosure concludes 
inquiry into irregularities attending the 
sule, such as departure from the terms of 
the decree, and from the course and prac- 
tice of the court: Parker v. Dacres, 1 W., 
190. 

A sheriff's deed based upon execution sale 
of the homestead occupied by the family of 
the value of less than one thousand dollars 
is void: Asher v. Sekofsky, 10 W., 379. 

And the fact that the judgment debtor 
sells the land to a third party and removes 
therefrom will not cure the sheriff’s deed 
the retofore executed: Id. 

The purchuser of land at an execution 
sale acquires the equitable tithe upon pay- 
ment of the purchase price, if the proceed- 
ings antedating the sale have been regular, 
Whether the sale is con irmeg or not: Mor- 
row v. Moran, 5 W., 

But the judgment” denie until after the 
expiration of the time to redeem, is the 
holder of the legal title, and must in all re- 
spects be treated as the owner of the Jand: 
Hays v. Merchants’ Bank, 10 W., 573, 577. 

A certificate of purchase and confirma- 
tion of sale pass the substantial title of 
defendant upon an execution sale; and a 
sale of community property upon a judg- 
ment for partnership debts cannot be col- 
laterally attacked on the ground that there 
was sufficient partnership property to sat- 
SE the execution: Diamond v. Turner, 11 
y 

An execution plaintiff who purchases the 
property levied on does not occupy the 
position either of an innocent purchaser or 
of a bona fide incumbrancer; Benney v. 
Clein, 15 W., 58 


Where a plaintiff has purchased the de- 
fendant’s property at execution sale under 
a judgment which has afterwards been va- 
cated, he is estopped to dispute the defend- 
ant’s title thereto in a subsequent action 
instituted by the defendant against him 
for the recovery of the property: Id. 

GENERALLY.—The objections to a con- 
firmation of a sheriff’s sale on execution, 
allowed by the statute, must be filed with- 
in the time prescribed, and cannot be filed 
afterward without leave of court: Doll v. 
Estes, 10 Or., 359. 

For proceedings to avoid sale for irregu- 
larities or inadequacy of price: See Stev- 
ens v. Dennison, 1 Or., 19; Wright v. Young, 
6 Or., 87: Griswold v. Stoughton, 2 Or., 6l; 
84 Am. Dec., 409; Leinenweber v. Brown, 24 
Or., 548; Flint v. Phipps, 20 Or., 340; 23 Am. 
St. Rep., 124. 

The confirmation is merely one step in 
the course of an execution sale. It does 
not divest title nor dispense with the ne- 
cessity for execution of a deed: Webster 
v. Hill, 3 Sneed, 33; Erb v. Erb, 9 Watts & 
S.. 147. The court can only confirm or re- 
ject the sale reported; it cannot modify the 
terms or declare another person the pur- 
chaser or best bidder: Kinnear v. Lee. 28 
Md., 488; Ohio L. Ins. Co. v. Goodin, 10 Ohio 
St., 557. The judgment debtor, or his rep- 
resentative in case of his death. is the 
proper party to object to contirmation of a 
sheriff’s sale: Miller v. Banx of British 
Columbia, 2 Or., %1. Mere judgment cred- 
itors, not parties to the action. cannot ap- 
pear on a motion for confirmation of an 
execution sale: Miller v. Oregon C. Mfg. 
Co., 3 Or., 27. Contirmation should be re- 
fused if the statute has not been followed 
in making the sale, as where the sheriff 
sold real property without first seeking 
personal property which was owned by the 
judgment debtor: Koehler v. Ball, 2 Kan., 


160); or where notice was not properly 
given: Rogers v. Ocheltree, 4 Houst., 452: 
Craig v. Fox, 16 Ohio. 563. The purchaser 


cannot object to contirmation because of 
delay unless he protested against such de- 
lay: Mayor v. Wick, 15 Ohio, St.. 548. The 
ofħicer should retain the proceeds of the 
sale until it is contirmed: Stone v. Ruffin, 2 
Ohio, 503. 

An order confirming a sale upon execu- 
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tion is a conclusive determination of the 
regularity of the proceedings concerning 
the sale as to all person3 in any other ac- 
tion, suit, or proceeding: Dolph v. Barney, 
5 Or., 191; Wright v. Young, 6 Or., 87; Mc- 
Rae v. Daviner, 8 Or., 63; Leinenweber v. 
Brown, 24 Or., 548. 

Upon setting aside a sheriff's sale, a re- 
sale must be in accordance with this sec- 
tion, or it will be insufficient: Trullinger 
v. Kofoed, 8 Or., 436. 

The following provisions of the Laws of 
61, p. 47, § 1, are given, since it is not clear 
that the same are superseded or repealed 
by subsequent legislation: 

“Section 1. Any person, other than the 
judgment debtor, claiming title in real es- 
tate and a right to the possession thereof, 
that has been sold upon order of sale or 
execution issued from the supreme or dis- 
trict court, and which has been entered by 
the clerk in his docket for confirmation of 
sale, may, at any time during the term of 


court at which confirmation of sale is 
asked, and before the same is confirmed, 
come into court and file an affidavit of such 
title and right of possession, and it shall 
thereupon be the duty of the court to order 
the party asking confirmation of sale, to 
file an answer to the statements and alle- 
gations of said affidavit, verified as plead- 
ings in civil actions are by law required to 
be; and if the allegations of said affidavit 
are not denied by such answer, ar if such 
party fail or refuse to answer as directed, 
then it shall be the duty of the court to 
refuse the confirmation cf such sale; but if 
answer be filed as required, and the state- 
ments and allegations of said affidavit are 
denied by such answer, then the issue or 
issues made shall be tried as issues of fact 
are tried in civil actions in the district 
court.” 

Section 2 of this act seems to be in con- 
flict with the exemption law and is doubt- 
less repealed. 


$ 5293. Eviction of Purchaser—Recovery. 
If the purchaser of real property sold on execution, or his successor in 


interest, be evicted therefrom in consequence of the reversal of the judgment, 
he may rcover the price paid, with interest, and the costs and disbursements 
of the suit by which he was evicted, from the plaintiff in the writ of execu- 
tion. [L. 69, p. 96, § 364; Cd. ’81, § 368; 2 H. C., § 509; Or., § 297; see 


Cal. C. C. P., § 708.] 


REMEDY FOR EVICTION.—This pro- 
vision merely affords a remedy which the 
common law did not. It does not deal with 
the question as to when an execution ora 
sale shall be deemed valid, and when not: 
Hunt v. Loucks, 38 Cal.. 377; Woodcock v. 
Bennett, 1 Cow., 711; 13 Am. Dec., 56R. 

The doctrine formerly prevailed that 
whenever a sale was made under an erro- 
neous decree or judgment, which was aft- 
erwards reversed, the court rendering the 
judgement having jurisdiction of the person 


that doctrine is so far modified that if the 
plaintiff himself. be the purchaser, the 
former owner, after reversal, may at his 
election either have the sale set aside and 
be restored to the possession, or have his 
action for damages: Reynolds v. Hosmer, 
45 Cal., 628; Reynolds v. Harris, 14 Cal., 667; 
76 Am. Dec., 459; Johnson v. Lamping, 34 
Cal., 293. Where the property was not the 
property of the defendant, but wholly that 
of a stranger, the court held it was a sale 
of property “not subject to execution and 


and subject matter, the purchaser acquired 
a good title, notwithstanding the reversal; 


sale”: Cross v. Zane, 47 Cal., 603. 


§ 5294. Contribution and Subrogation. 

When property liable to an execution against several persons is sold 
thereon, and more than a due proportion of the judgment is levied upon the 
property of one of them, or one of them pays without a sale more than his 
proportion, he may compel contributions from the others; and when a judg- 
ment is against several, and is upon an obligation or contract of one of them 
as security for another, and the surety pays the amount, or any part thereof, 
either by sale of his property or before sale, he may compel repayment from 
the principal. In such case the person so paying or contributing shall Le 
entitled to the benefit of the judgment to enforce contribution or repayment 
if within thirty days after his payment he file with the clerk of the court 
where the judgment was rendered notice of his payment and claim to contribu- 
tion or repayment. Upon filing such notice, the clerk shall make an entry 
thereof in the margin of the docket where the judgment is entered. [L. ’54, 
p. 183, § 272; Cd. 81, § 369; 2 H. C., § 510; Abb. R. P. S., pp. 215-223; Or., 
§ 298; Cal., § 709. ] 


See infra §§ 5709, 5710, and notes, effect of 
satisfaction of judgment by sureties. 

SUBROGATION.—It was held that where 
plaintiff and Green were jointly Hable on 
a judgment, and Green paid the whole 


amount, he was entitled to be subrogated 
to the rights of the plaintiff to the extent 
of the amount paid by him: Coffee v. Tevis, 
17 Cal., 245. 
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The judgment debtor, his successors or assigns, or any redemptioner, may 
redeem any real estate sold by virtue of law at any time before the execution of 
the deed, at the price for which the same was sold, by paying to the clerk of 
the court issuing the execution, the amount for which the same was sold, with 
interest at the rate of ten per cent per annum from the time of sale to the 


time of redemption. 


And when property is so redeemed it shall not again 


be subject to execution or sale for the same claim, judgment or demand, or 
for any deficiency thereof. [L. ’97, p. 75, § 15.] 


Compare L. ’54. p. 183; L. °69, p. 97; Cd. ’81, 
8 3w et seq.; 2 H. C., 3$ 511 et seq., super- 
seded by the act of Mar. 10, '97. 

See infra § 5298, reserving provisions of 
old law as applicable to existing judgment, 
etc. 

See notes to § 2175 supra. 

The enactment of § 513, 2 H. C., did not 
repeal by implication § 519 thereof: Deben- 
ture Corporation v. Warren, 9 W., 312. 

The execution provided in chapter 34 of 
the Code of ‘S1 is entirely different from the 
order of sale on foreclosure of a mortgage: 
Parker v. Dacres, 2 W. T., 439; Id., 130 U. 
S., 43; Hays v. Miller, 1 W. T., 143. 

This chapter deals entirely with execu- 
tions at law, and the right to redeem, 
granted by $$ 511-513, 1 H. C., and does not 
in terms or by fair implication extend to 
property sold in any other manner: Parker 
v. Dacres, supra; Stevens v. Ferry, 48 Fed. 
Rep. (Wash.), 11. 

The holder of a sheriff's certificate of sale 

of land under execution is not such an 
owner thereof as to be entitled to any 
rights under § 2172, 1 Hill’s Code, relating 
to preference rights of abutting owners on 
oa TR Hays v. Merchants’ Bank, 10 

a O03, 

In sales under the foreclosure act. no 
execution Issues, but a copy of the order 
of sale and judgment issues under the seal 
of the court to the sheriff, who proceeds 
to sell in accordance therewith, “as upon 
execution’: Hays v. Miller, 1 W. T., 143. 

The courts of the United States, sitting 
in equity, recognize a statutory right of re- 
demption from a sale under a decree of 
foreclosure, and that the statute conferring 
it is a rule of property in the state: Par- 
ker v. Dacres, 130 U. S., 

The right to redeem after sale, whenever 
it exists, is statutory: Id. 

A court of equity should refuse ald to a 
party asserting a right of SL he un- 
der the statute who has neglected without 
sutħcient cause, before the expiration of 
six months from the confirmation of sale, 
to invoke the authority of the proper court 
to compel the sheriff to accept a tender 

made in conformity with law: Id. 

If the mortgagor does not redeem within 
the time allowed. he cannot afterwards re- 
cover the land from the purchaser or his 
grantee, on the ground that no valid deed 
was m:i ie by the sheriff: sevens v. Ferry, 
48 Fed. Rep. (Wash.), 7, 

Notice of intention o redeem property 
eold at sheriff's sale under execution, given 
on the fourth of the month, and naming 
the sixth as the day when application will 
be made, is good: Scott v. Patterson, 1 W. 
4S7. 

The notice need not state the hour of the 


§ 5296. Sheriff’s Deed. 


day when the application will be made: 
Id. Service of the notice may be proved 
by the testimony of the person serving it, 
without any return or affidavit thereof: Id. 

The purchaser upon foreclosure sale is 
entitled to possession, or rental, where 
there is a tenant. of the property from the 
day of sale: Debenture Corp. v. Warren, 
9 W., 312. 

Where the purchaser is entitled to pos- 
session during the period of redemption, 
the plaintiff in foreclosure is the proper 
party, upon the mortgagor's refusal to sur- 
render possession, to proceed by petition 
for a writ of assistance: Id. 

“During the same period.” means the 
same period that the purchaser is entitled 
to when there is no tenant holding under 
an unexpired lease, viz., from the day of 
sale until a resale or redemption: Byers v. 
Rothschild, 11 W., 296, 299, 

A purchaser, although entitled to rents 
under this section, cannot recover in ad- 
vance rents so payable under contract be- 
tween tenant and execution defendant, as 
the latter’s right of redemption renders un- 
certain the period of time for which the 
execution purchaser is entitled to collect 
rents: Byers v. Rothschild, supra. 

Under § 519, 2 H. CŒ., entitling the pur- 
chaser at an execution sale of real prop- 
erty to possession and to the rents and 
protits from the date of sale, such execu- 
tion sale, although no eviction has in fact 
occurred, is sufficient to warrant the com- 


mencement of an action by a vendee for 
breach of warranty: Frank v. Jenkins, 
11 W., 611, citing 11 W., 460. 


Under this section (§ 519, 2 H. C.). provid- 
ing that the purchaser upon foreclosure 
sale shall be entitled to possession of the 
property from the day of sale until re- 
demption, unless the same be in the pos- 
session of a tenant holding under an un- 
expired lease, in which case he shall be 
entitled to receive the rents or the value 
of the use and occupation thereof during 
the same period, the purchaser is entitled 
to the rents and profits without being re- 
quired to account therefor to a subsequent 
redemptioner: Knipe v. Austin, 13 W.. 189; 
compare Hays v. Bank, 14 W., 195; Hardy 
v. Hertfott, 11 W., 460. 

Under § 519, 2 H. C., a purchaser upon a 
foreclosure sale, who takes possession of 
the premises and leases them to another, 
cannot be required to account, at the sult 
of the mortgagor to redeem, for the rents 
and profits arising from the use and occu- 
pation of such premises for the period be- 
tween sale and redemption: Hardy v. Her- 
riott, 11 W. en oe Debenture Corp. V. 
Warren, 9 W., 


In all cases where an appraisement is had of real estate the sheriff shall, 
upon confirmation of the sale, execute to the purchaser a deed to the property 
sold, and in all other cases the deed shall not be executed till the expiration 
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of one year from the confirmation of sale. And such deed, when executed and 
delivered, shall convey to the purchaser all right, title, claim and interest of 
the judgment debtor in and to the premises had at the time of the taking 


effect of the lien or subsequent thereto. [L. 97, p. 75, § 16.] 


See supra §8§ 518, 519, sheriff's successor to 
complete process. 

See supra § 5292, confirmation of sale. 

A certificate of purchase and confirma- 
tion of sale passes the substantial title of 
defendant upon an execution sale, and the 
fact that a deed in pursuance thereof was 
executed to the purchaser thereof after his 
death will not defeat the title of those 
Saimin under him: Diamond v. Turner, 

The fact that a judgment debtor, after a 
void execution sale of his homestead, and 
the execution of a sheriff's deed thereto, 
sells the land to a third party and removes 
therefrom. will not cure the invalidity of 


The sheriff in office is the proper person 
to make the deed in pursuance of sale on 
execution: Moore v. W. T. & L. Co.. 7 Or., 
359; Faull v. Cooke, 19 Or., 405; 20 Am. St. 
Rep., 836. 

In an action by a redemptioner to set 
aside a sheriff’s deed as having been made 
before the right of redemption had expired. 
the complaint does not state a cause of 
action when it nowhere alleges how long it 
was after the execution sale when the deed 
Was made nor when there is any sufficient 
allegation as to any offer to redeem within 
the time provided by statute after the con- 
firmation of sale: Bryant v. Stetson & Post 
M. Co., 13 W., 692. 


the sheriff's deed: Asher v. Sekofsky, 10 


§ 5297. Certain Exceptions to the Operation of This Act. 

Nothing contained in this act shall in any wise apply to or affect the sale 
of any real estate belonging to the state or any subdivision thereof, or munici- 
pality therein, nor shall anything in this act apply to judgments recovered 
against individuals or private corporations by the state, or any county, munici- 
pality or other subdivision thereof, but all real estate, the property of indi- 
viduals or private corporations indebted to the state, or any county, munici- 
pality or other subdivision thereof, for any debts or taxes, or in any other 
manner, shall be sold without valuation. [L.’9%, p. 76, $17.] 


§ 5298. Other Exceptions. 

This act shall not apply tó judgments entered prior to the taking effect 
thereof, nor to executions which shall issue thereupon, but proceedings there- 
under shall be had in all respects, in the manner now provided by law, and 
redemptioners shall have the same right to redeem property sold upon judg- 
ments or decrees rendered prior to the taking effect of this act, as if this act 
had not been passed. [L. 797, p. 76, § 18.] 


See note to § 5273 supra. “This act”: 


Of Mar. 10, ’9%. 


§ 5299. Judgment Debtor’s Rights. 

In all cases hereafter wherein any real estate or other property is sold, 
either under execution, foreclosure or other judicial proceedings, which is at 
the time of such sale by law subject to redemption, the judgment debtor, or 
those claiming by, through or under him, shall, as against the purchaser, or 
those claiming by, through or under him, be entitled to the possession and to 
the rents, issues and profits of such real estate or property during the full 
period provided by law for the redemption of the same. [L. ’97, p. 227, § 1.] 
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CHAPTER VI. 
OF COMMISSIONERS TO CONVEY REAL ESTATE, 
$ 5300. Court May Appoint, When. 
The several superior courts may, whenever it is necessary, appoint a 
commissioner to convey real estate, — 

1. When, by a judgment in an action, a party is ordered to convey real 
property to another, or any interest therein; 

2. When real property, or any interest therein, has been sold under a 
special order of the court, and the purchase money paid therefor. [L. 754, p. 
205, § 390; Cd. ’°81, § 528; 2 H. C., § 814; Abb. R. P. S., pp. 296-299; Ia., 
§ 4096; Ind., § 1015.] 


$ 5301. Contents of Deed. 

The deed of the commissioner shall so refer to the judgment authorizing 
the conveyance that the same may be readily found, but need not recite the 
record in the case generally. [L. 54, p. 205, § 391; Cd. 781, § 529; 2 H. C., 
§ 815; Abb. R. P. S., pp. 296-299; see Ia., § 4097; Ind., § 1016.] 


§ 5302. Conveyance Made in Pursuance of Judgment—Effect of 

A conveyance made in pursuance of a judgment shall pass to the grantee 
the title of the parties ordered to convey the land. [L. 754, p. 205, § 392; Cd. 
781, § 530; 2 H. C., § 816; Abb. R. P. S., pp. 296-299; Ia., § 4098; Ind., 
§ 1017.] 


§ 5303. Conveyance Made in Pursuance of a Sale—Effect of. 

A conveyance made in pursuance of a sale ordered by the court shall 
pass to the grantee the title of all the parties to the action or proceeding. 
[L. 754, p. 205, § 393;Cd. 81, § 531; 2 H. C., § 817; Abb. R. P. S., pp. 296- 
299; Ia., § 4099; Ind., § 1018. ] 


§ 5304. Approval by Court Necessary. 

A conveyance by a commissioner shall not pass any right until it has 
been examined and approved by the court, which approval shall be indorsed 
on the conveyance, and recorded with it. [L. ’54, p. 205, § 394; Cd. ’81, 
§ 532; 2 H. C., § 818; Abb. R. P. S., pp. 296-299; Ia., § 4100; Ind., § 
1019.] 


§ 5305. Execution of Conveyance. 

It shall be sufficient for the conveyance to be signed by the commissioner 
only, without affixing the name of the parties whose title is conveyed, but 
the names of the parties shall be recited in the body of the conveyance. [L. 
54, p. 205, § 395; Cd. 81, § 533; 2 H. C., § 819; Abb. R. P. S., pp. 296-299; 
Ia., § 4101; Ind., § 1020.] 


§ 5306. Recording. 
The conveyance shall be recorded in the office in which by law it should 
have been recorded had it been made by the parties whose title is conveyed 
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by it. [L. ’54, p. 205, § 396; Cd. ’81, § 534; 2 H. C., § 820; Abb. R. P. S., 
pp. 296-299; Ia., § 4102; Ind., § 1021.] 


§ 5307. Conveyance, How Enforced. 

In case of a judgment to compel a party to execute a conveyance of real 
estate, the court may enforce the judgment by attachment or sequestration, 
or appoint a commissioner to make the conveyance. [L. 754, p. 205, $ 397; 
Cd. ’81, § 535; 2 H. C., § 821; Abb. R. P. S., pp. 296-299; Ind., § 1022.] 


CHAPTER VII. 
OF PROCEEDINGS SUPPLEMENTAL TO EXECUTION. 


$ 5312. Order to Examine Judgment Debtor. 

At any time within five years after entry of a judgment for the sum of 
twenty-five dollars or over that amount, and after the issuing of an execution 
against property, and upon proof by the affidavit of a party or otherwise to the 
satisfaction of the court or a judge thereof, that any judgment debtor has 
property which he unjustly refuses to apply towards the satisfaction of the 
judgment, such court or judge may, by an order, require the judgment debtor 
to appear at a specified time and place before the judge granting the order, or 
a referee appointed by him, to answer concerning the same; and the judge to 
whom application is made under this act may, if it is made to appear to him 
by the affidavit of the judgment creditor, his agent or attorney, that there 
is danger of the debtor absconding, order the sheriff to arrest the debtor and 
bring him before the judge granting the order. -Upon being brought before 
the judge he may be ordered to enter into a bond, with sufficient sureties, 
that he will attend from time to time before the judge or referee, as shall be 
directed, during the pendency of the proceedings and until the final termina- 
tion thereof, and will not in the meantime dispose of any portion of his prop- 
erty not exempt from execution. In default of entering into such a bond, he 
may be committed to prison, there to remain until the close of the examina- 
tion; except that the judge may direct the sheriff to produce him from time 
to time, as required in the course of the proceedings. [L. 793, p. 435, § 1; see 
N. Y. C. C. P., §§ 2435, 2436, 2440.] 


For former laws on this subject compare: 


Klosterman v. Mason Co., etc., Ry. Co., 8 
L. °54, pp. 188-186; L. °69, pp. 101-102; Cd. ’81, 


W.. 2S1 


g$ 381-387; 2 H. C., §§ 522-528. 

See infra § 5350 et seq., attachments. 

See infra § 53% et seq.. garnishments. 

Issuance of an execution is a jurisdic- 
tional step necessary to sustain proceed- 
ings of this character: Timm v. Stegman, 
6 W.. 13; Allen v. Stalleup. 13 W., 631, 633. 

Such proceedings are held to be of equit- 
able jurisdiction, intended to serve the end 
of a creditor’s bill, and to be heard and 
determined by the judge with or without a 
jury, as he may desire: Murne v. Schwa- 
bacher, 2 W. T.. 130. See infra § 5337. 

The provisions of title 8, chapter 6, of 
2 Hill’s Code, governing supplementary 
proceedings, do not afford an adequate 
remedy for setting aside a fraudulent con- 
veyance of real property, and resort may 
consequently be had to a court of equity: 


Bal. Wash. Code II—16 


The affidavit may be amended by permis- 
sion so as to make it conform to the orig- 
inal proceedings: Murne v. Schwahbacher, 
supra. 

After arrest, and being advised of supple- 
mental proceedings against him, a purty 
cannot dispose of property in question and 
thus avoid responsibility: Id., 191. 

This chapter does not warrant the cita- 
tion and examination of officers of an in- 
solvent corporation for which a receiver 
ne been appointed: Allen v. Stallecup, 13 

Held. under &§ 524, 525, 2 Hill’s Code, that 
the affidavit filed as basis for order need 
not state that execution has been issued 
against the judgment debtor: Timm v. 
Stegman, 6 W., 13. 
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§ 5313. Warrant, How Vacated, etc. 

A warrant issued as prescribed in the last section may be vacated or 
modified by the judge making the same, or by the court out of which the 
execution was issued, upon giving three days’ notice to the opposite party. 
[L. 793, p. 435, § 2; see N. Y. C. C. P., § 2439.] 


$ 5314. Order to Discover Property, etc., of Judgment Debtor. 

Upon proof by affidavit or otherwise, to the satisfaction of the judge, that 
execution has been issued as prescribed by section 5312 of this chapter, and 
also that any person or corporation has personal property of the judgment 
debtor of the value of twenty-five dollars or over, or is indebted to him in said 
` amount, the judge may make an order requiring such person or corporation, 
or an officer thereof, to appear at a specified time and place before him, or a 
referee appointed by him, and answer concerning the same. [L. ’93, p. 436, 
§ 2; see N. Y. C. C. P., § 2441.] 


§ 5315. Before Whom Examined—Referee to Certify Evidence. 

An order requiring a person to attend and be examined, made pursuant 
to any provision of this chapter, must require him so to attend and be exam- 
ined either before the judge to whom the order is returnable or before a 
referee designated therein. Where the examination is taken before a referee, 
he must certify to the judge to whom the order is returnable all of the evidence 
and other proceedings taken before him. [L. ’93, p. 436, § 4; N. Y. C. C. P., 
§ 2442.] 


$ 5316. Proceedings Upon Examination—Adjournment. 

Upon an examination made under this chapter, the answer of the party 
or witness examined must be under oath. A corporation must attend by 
and answer under the oath of an officer thereof, and the judge may, in his 
discretion, specify the officer. Either party may be examined as a witness in 
his own behalf, and may produce and examine other witnesses as upon the 
trial of an action. The judge or referee may adjourn any proceedings under 
this chapter, from time to time, as he thinks proper. [L. 93, p. 436, § 5; N. 
Y. C. C. P., § 2444. | 


$ 5317. Referee to be Sworn. 

Unless the parties expressly waive the referee’s oath, a referee appointed - 
as prescribed in this chapter must, before entering upon an examination or 
taking testimony, subscribe and take an oath that he will faithfully and fairly 
discharge his duty upon the reference, and make a just and true report accord- 
ing to the best of his understanding. The oath must be returned to the judge 
with the report of the testimony. [L. 793, p. 436, § 6; N. Y. C. C. P., § 2445.] 


$ 5318. Order Authorizing Payment to Sheriff. 

At any time after the commencement of a special proceeding authorized 
by this chapter, and before the appointment of a receiver therein, or the 
extension of a receivership thereto, the judge by whom the order or warrant 
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was granted or to whom it is made returnable, may in his discretion upon proof 
by affidavit to his satisfaction that a person or corporation is indebted to the 
judgment debtor, and upon such notice given to such person or corporation as 
he deems just, or without notice make an order permitting the person or 
corporation to pay the sheriff designated in the order a sum on account of the 
alleged indebtedness not exceeding the sum which will satisfy the execution. 
A payment thus made is to the extent thereof a discharge of the indebtedness 
except as against a transferee from the judgment debtor in good faith, and 
for a valuable consideration, of whose rights the person or corporation had 
actual or constructive notice when the payment was made. [L. 793, p. 436, 
$ 7; N. Y. C. C. P., § 2446.] 


Judgment against a garnishee is unwar- 
ranted where it appears from the evidence 
that he signed a promissory note in his 
own name in favor of the principal debtor, 


as a trustee for others; that the note was 
not due; and that it was in the hands of a 
third party not before the court: Timm v. 
Stegman, 6 W., 13 


but that his lability thereon was in fact 


$ 5319. Order Requiring Delivery of Money, etc., to Sheriff or Receiver. 

Where it appears from the examination or testimony taken in the special 
proceedings authorized by this chapter that the judgment debtor has in 
his possession or under his control money or other personal property belonging 
to him, or that one or more articles of personal property capable of manual 
delivery, his right to the possession whereof is not substantially disputed, are 
in the possession or under the control of another person, the judge by whom 
the order or warrant was granted, or to whom it is returnable, may in his 
discretion, and upon such notice given to such persons as he deems just, or 
without notice, make an order directing the judgment debtor, or other person, 
immediately to pay the money or deliver the articles of personal property to a 
sheriff designated in the order, unless a receiver has been appointed or a re- 
ceivership has been extended to the special proceedings, and in that case to 
the receiver. [L. 93, p. 437, § 8; N. Y. C. C. P., § 2447.] 


The finding in supplemental proceedings 
that certain realty is liable to execution 
and an order for its sale to satisfy a judg- 
ment, creates no special lien against the 
property, and where such property is 
claimed as a homestead it is entitled to 
exemption to the extent allowed under the 
statute granting a judgment debtor «exemp- 
tion of his homestead premises: Field v. 
Greiner, 11 W., 8 


property which they unjustly refused to 
apply towards the satisfaction of the judg- 
ment, the failure of the judgment debtors 
to assert their homestead rights in certain 
realty will not bar such claim thereafter: 
Field v. Greiner, 11 W., 8; decided under 
$§ 522, 528, 2 H. C. 

A garnishee cannot be required to tum 
over property upon which he has a lien 
until such lien is satistied: Coombs v. Da- 


In supplemental proceedings, upon a trial 
of the issue that the judgment debtors had 


§ 5320. Duty of Sheriff. 

If the sheriff to whom money is paid or other property is delivered, 
pursuant to an order made as prescribed in the last section of this chapter, 
does not then hold an execution upon the judgment against the property of 


the judgment debtor, he has the same rights and power, and is subject to the 
same duties and liabilities with respect to the money or property, as if the 


money had been collected or the property had been levied upon by him by 
virtue of such an execution, except as provided in the next section. [L. ’ 


p. 437, $ 9; N. Y. C. C. P., § 2448.] 


This section does not authorize the sher- 


vis, 2 W., 466. 


hands, against the plaintiff in the former: 
iff who receives money on one execution, Adams v. Welsh, 43 N. Y. Superior Ct., 52 
to apply it on another execution in his (Gen. T.) 


1471 


83 5321, 5324.) OF THE ENFORCEMENT OF JUDGMENTS. [Trrte XXIX. 


§ 5321. How Money or Property Applied. 

After a receiver has been appointed or a receivership has been extended 
to the special proceedings, the Judge must, by order, direct the sheriff to 
pay the money, or the proceeds of the property, deducting his fees, to the 
receiver; or if the case so requires to deliver to the receiver the property in 
his hands. But if it appears to the satisfaction of the judge that an order 
appointing a receiver or extending a receivership is not necessary, he may, 
by an order reciting that fact, direct the sheriff to apply the money so paid, 
or the proceeds of the property so delivered, upon an execution in favor of 
the judgment creditor issued either before or after the payment or delivery 
to the sheriff. [L. 93, p. 438, § 10; N. Y.C. C. P., § 2449.] 


§ 5322. Balance, How Disposed of. 

Where money is paid or property is delivered as prescribed in the last 
four sections and afterwards the special proceeding js discontinued or dis- 
missed, or the judgment is satisfied without resorting to the money or prop- 
erty, or a balance of the money or of the proceeds of the property, or a part 
of the property remains in the sheriff’s or receiver’s hands after satisfying the 
judgment and the costs and expenses of the special proceeding, the judge 
must make an order directing the sheriff or receiver to pay the money or 
deliver the property so remaining in his hands to the debtor, or to such other 
person as appears to be entitled thereto, upon payment of his fees and all other 
sums legally chargeable against the same. [L. ’93, p. 438, § 11; N. Y. C. 
C. P., § 2450. ] 


$ 56823. Transfer of Property May be Enjoined, etc. 

The judge by whom the order or warrant was granted or to whom it is 
returnable may make an injunction order restraining any person or corpora- 
tion, whether a party or not a party to the special proceeding, from making 
or suffering any transfer or other disposition of or interference with the 
property of the judgment debtor or the property or debt concerning which 
any person is required to attend and be examined, until further direction in 
the premises. Such an injunction may be made simultaneously with the 
order or warrant by which the special proceeding is instituted, and upon the 
same papers or afterwards, upon an affidavit showing sufficient grounds there- 
for. The judge or court may, as a condition of granting an application to 
vacate or modify the injunction order require the applicant to give security in 
such sum and in such manner as justice requires. [L. 793, p. 438, § 12; N. Y. 
C. C. P., § 2451. } 


An order restraining the transfer of prop- ceiver, and a subsequent transfer is not a 
erty “until further order in the premises,” contempt: People v. Randall, 73 N. Y.. 416; 
is superseded by an order appointing a re- Morris v. First Natl. Bank, 68 N. ag 362. 


§ 5324. Mode of Service of Certain Orders. 
An injunction order or an order requiring a person to attend and be 
examined made as prescribed in this chapter must be served,— 
1. By delivering to the person to be served a certified copy of the original 
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order and a copy of the affidavit on which it was made; 

2. Service upon a corporation is sufficient if made upon an officer, to whom 
a copy of a summons must be delivered. Where a summons is personally 
served upon a corporation, unless the officer to be served is specially designated 
in the order, the order may be served by any person who can serve a summons 
in an action. [L. ’93, p. 439, § 13; see N. Y. C. C. P., § 2452.] 


$ 53825. Service of Warrant. 

The sheriff, when he arrests a judgment debtor by virtue of a warrant 
issued as prescribed in this chapter, must deliver to him a copy of the warrant 
and of the affidavit upon which it was granted. [L. ’93, p. 439, § 14; N. Y. 
C. C. P., § 2453.] 


$ 5326. Proceedings, How Discontinued or Dismissed. 

A special proceeding instituted as prescribed in this chapter may be dis- 
continued at any time upon such terms as justice requires, by an order of the 
judge made upon the application of the judgment creditor. Where the judg- 
ment creditor unreasonably delays or neglects to proceed, or where it appears 
that his judgment has been satisfied, his proceedings may be dismissed upon 
like terms by a like order made upon the application of the judgment debtor, 
or of plaintiff in a judgment creditor’s action against the debtor, or of a 
judgment creditor who has instituted either of the special proceeding[s] 
authorized by this chapter. Where an order appointing a receiver or extend- 
ing a receivership has been made in the course of the special proceeding, 
notice of the application for an order specified in this section must be given 
in such manner as the judge deems proper, to all persons interested in the 
receivership as far as they can conveniently be ascertained. [L. 793, p. 439, 
§ 15; N. Y. C. C. P., § 2454. ] 


$ 5327. Costs to Judgment Creditor. 

The judge may make an order allowing to the judgment creditor a fixed 
sum as costs, consisting of his witness fees and referee’s fees and other dis- 
bursements, and of a sum in addition thereto not exceeding twenty-five 
dollars, and directing the payment thereof out of any money which has come 
or may come to the hands of the receiver or of the sheriff within a time 
specified in the order. [L. 93, p. 439, § 16; see N. Y. C. C. P., § 2455.] 


$ 5328. Costs to Judgment Debtor. 

Where the judgment debtor or other person against whom the special 
proceeding is instituted has been examined, and property applicable to the 
payment of the judgment has not been discovered, the judge may make an 
order allowing him a like sum as costs, and directing the payment thereof 
within a time specified in the order by the judgment creditor. [L. ’93, p. 
440,§ 17; N. Y. C. C. P., § 2456.] 


$ 5329. Disobedience of Order, How Punished. 
A person who refuses, or without sufficient excuse neglects, to obey an 
order of a judge or referee made pursuant to any of the provisions of this 
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chapter, and duly served upon him, or an oral direction given directly to him 
by a judge or referee in the course of the special proceeding, or to attend 
before a judge or referee according to the command of a subpoena duly served 
upon him, may be punished by the judge of the court out of which the execu- 
tion issued, as for contempt. [L. 93, p. 440, § 18; N. Y. C. C. P., § 2457.] 


$ 5330. Attendance of Judgment Debtor, Where. 

A judgment debtor who resides or does business in the state cannot be 
compelled to attend pursuant to an order made under the provisions of this 
chapter at a place without the county where his residence or place of business 
is situated. Where the judgment debtor to be examined under this chapter 
is a corporation the court may cause such corporation to appear and be exam- 
ined by making like order or orders as are prescribed in this chapter, directed 
to any officer or officers thereof. [L. ’93, p. 440, § 19; see N. Y. C. C. P., § 
2459.] 


A valid judgment in personam cannot be personally served with process, and does 
obtained against a non-resident, who is not not appear: Bartlett v. Spicer, 75 N. Y , 528. 


§ 5331. Not Excused From Answering, When. 

A party or witness examined in a special proceeding authorized by this 
chapter is not excused from answering a question on the ground that his 
examination will tend to convict him of a commission of a fraud, or to prove 
that he has been a party to or privy to or knowing of a conveyance, assignment, 
transfer or other disposition of property for any purpose; or that he or another 
person claims to be entitled as against the judgment creditor or receiver 
appointed or to be appointed in the special proceeding to hold property 
derived from or through the judgment debtor, or to be discharged from the 
payment of a debt which was due to the judgment debtor or to a person in 
his behalf. But an answer cannot be used as evidence against the person 
so answering in a criminal action or criminal proceeding. [L. 793, p. 440, § 
20; N. Y.C. C. P., § 2460. ] 


$ 5332. Proceedings in Case of Joint Debtors. 

When, in proceedings under this chapter, personal service of the sum- 
mons in the action was not made on all of the defendants, a debt due to, or 
other personal property owned by, one or more of the defendants not sum- 
moned jointly with the defendants summoned, or with any of them, may be 
reached by proceedings under this chapter. [L. 793, p. 441, § 21; see N. Y. 
C. C. P., § 2461. ] 


§ 5333. Continuance. 

A special proceeding under this chapter instituted before one judge may 
be continued from time to time before another judge of the same court with 
like effect as if it had been instituted or commenced before the judge who 
last heard the same. [L. 793, p. 441, § 22.] 


§ 5334. Proceedings Applicable to Judgments of Justices’ Courts. 

This chapter shall apply to judgments recovered in justice court upon 
which a transcript has been issued and filed with the clerk of the superior 
court. [L. 793, p. 441, § 23.] 
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$ 5335. Proceedings, Before Whom Instituted. 

Proceedings under this chapter may be instituted before the superior 
courts of this state or before any judge of said superior courts. [L. 793, p. 
441, § 24.] 


$ 53836. Property Exempt From Seizure. 

_ This chapter does not authorize the seizure of, or other menea with, 
any property which is expressly exempt by law from levy and sale by virtue 
of an execution, or any money, thing in action or other property held in trust 
for a judgment debtor where the trust has been created by, or the fund so 
held in trust has proceeded from, a person other than the judgment debtor; 
or the earnings of the judgment debtor for his personal services rendered 
within sixty days next before the institution of the special proceeding, where 
it is made to appear by his oath or otherwise that those earnings are necessary 
for the use of a family wholly or partly supported by his labor. [L. 793, p. 
441, § 25; see N. Y. C. C. P., § 2463.] 


See supra § 5248 et seq., property exempt from execution.. 


$ 5337. Proceedings are Special—To be Heard Without Jury. 

Proceedings under this chapter are special proceedings, and shall be 
heard by the judge or referee before whom the same are returnable without 
a jury. [L. 93, p. 441, § 26.] 


See note to § 5312 supra. 


$ 5338. Fees of Referee. 
The fees of referees appointed in proceedings under this chapter shall 
be five dollars per day. [L. 793, p. 441, § 27.] i 


$ 5339. Receiver, When and How Appointed. 

At any time after making an order requiring the judgment debtor or 
any other person to attend and be examined, or the issuing of a warrant, as 
prescribed in this chapter, the judge to whom the order or warrant is return- . 
able, or the court out of which the order was issued, may make an order ap- 
pointing a receiver of the property of the judgment debtor. At least two 
days’ notice of the application for the order appointing a receiver must be 
given personally to the judgment debtor, unless the judge or court is satisfied 
that he cannot, with reasonable diligence, be found within the state, in which 
case the order must recite that fact and may dispense with the notice, or may 
direct notice to be given in any manner which the judge thinks proper. But 
where the order to attend and be examined or the warrant has been served 
upon the judgment debtor, a receiver may be appointed upon the return day 
thereof, or at the close of the examination, without further notice to him. [L. 
93, p. 441, § 28; N. Y. C. C. P., § 2464.] 


It is discretionary, in certain cases, for proceedings, by which the receiver was ap- 
the court to appoint another receiver: pointed: Underwood v. Sutcliff, 10 Hun., 
Connolly v. Kretz, 78 N. Y., 620. 453; reversed on other grounds in Under- 
No one but the judgment ‘debtor can take wood v. Sutcliff, 77 N. Y., 58. 
advantage of irregularities in supplemental 
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$ 5840. Notice to Other Creditors. 

The judge must ascertain, if practicable, by the oath of the judgment 
debtor or otherwise, whether any other special proceeding authorized by this 
chapter is pending against the judgment debtor, or if a receiver has been 
appointed or application has been made for the appointment of a receiver 
of the property of the judgment debtor in any other action by a judgment 
creditor. If either is pending, and a receiver has not been appointed therein, 
notice of the application for the appointment of a receiver, and of all of the 
subsequent proceedings respecting the receivership, must be given in such 
manner as the judge directs to the judgment creditor prosecuting it. [L. ’93, 
p. 442, § 29; N. Y.C. C. P., § 2465.] 


§ 5341. Only One Receiver Appointed—Extending Receivership. 

Only one receiver of the property of the judgment debtor shall be ap- 
pointed. Where a receiver thereof has already been appointed the judge, 
instead of making the order prescribed in the last section, must make an order 
extending the receivership to the special proceedings before him. Such an 
order gives to the judgment creditor the same rights as if a receiver was ap- 
pointed upon his application, including the right to apply to the court to 
control, direct or remove the receiver, or to subordinate the proceedings in 
or by which the receiver was appointed to those taken under his judgment. 
[L. 793, p. 442, § 30; N. Y. C. C. P., § 2466.] 


$ 5342. Order to be Filed, Where. 

An order appointing a receiver or extending a receivership must be filed 
in the office of the county clerk wherein the judgment roll in the action 
is filed; or if the special proceeding is founded upon an execution issued out 
of a court other than that in which the judgment was rendered, in the office 
of the clerk of the county wherein the transcript of the judgment is filed. [L. 
93, p. 442, $ 31; N. Y. C. C. P., § 2467.] 


$ 5343. When Property Vests in Receiver. 

The property of the judgment debtor is vested in a receiver, who has 
duly qualified, from the time of filing the order appointing him or extending 
his receivership, as the case may be, subject to the following exceptions:— 

1. Real property is vested in the receiver only from the time when the 
order, or a certified copy thereof, as the case may be, is filed with the auditor 
of the county where it is situated; 

2. When the judgment debtor, at the time when the order is filed, resides 
in another county of the state, his personal property is vested in the receiver 
only from the time when a copy of the order, certified by the auditor in whose 
oftice it is recorded, is filed with the auditor of the county where he resides. 
[L. 793, p. 443, § 32; N. Y. C. C. P., § 2468. ] 

The receiver is vested with such property to set aside transfers of the debtor’s prop- 
the: proceedings: and. Ao not take FEAL Aaa D BaL Gee also Underwood: 
property descending to him after their in- Sutcliff, 77 N. Y., 58; but see notes to $ 3312 


stitution: DuBois v. Cassidy, 75 N. Y., 298. supra. 
Such a receiver may muintaln an action 
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§ 5344. Receiver’s Title, How Extended by Relation. 

Where the receiver’s title to personal property has become vested, as 
prescribed in the last section, it also extends back by relation, for the benefit 
of the judgment creditor, in whose behalf the special proceeding was instituted 
as follows:— 

1. When an order requiring the judgment debtor to attend and be exam- 
ined, or a warrant requiring the sheriff to arrest him and bring him before the 
judge, has been served, before the appointment of the receiver, or the exten- 
sion of the receivership, the receiver’s title extends back so as to include the 
personal property of the judgment debtor at the time of the service of the 
order or warrant; 

2. Where an order or warrant has not been served as specified in the fore- 
going subdivision, but an order has been made requiring a person to attend 
and be examined concerning property belonging or a debt due to the judg- 
ment debtor, the receiver’s title extends to the personal property belong- 
ing to the judgment debtor, which was in the hands or under the control of 
the person or corporation thus required to attend at the time of the service of 
the order, and to a debt then due to him from that person or corporation; 

3. In every other case where notice of application for the appointment of 
a receiver was given to the judgment debtor, the receiver’s title extends to the 
personal property of the judgment debtor at the time when the notice was 
served, either personally or by complying with the requirements or [of] an 
order prescribing a substitute for personal service; 

4. Where the case is within two or more of the foregoing subdivisions of 
this section, the rule most favorable to the judgment creditor must be adopted. 
But this section does not affect the title of a purchaser in good faith without 
notice, and for a valuable consideration; or the payment of a debt in good 
faith and without notice. [L. 93, p. 443, § 33; N. Y.C. C. P., § 2469.] 


$ 5345. Records to be Kept by Clerk. 

Each county clerk must keep in his office a book indexed to the names 
of the judgment debtors, styled “book of orders appointing receivers of judg- 
ment debtors.” A county clerk in whose office an order or a certified copy of 
an order is filed, as prescribed in this chapter, must immediately note there- 
upon the time of filing it, and as soon as practicable, must record it in the 
book so kept by him. He must also, upon request, furnish forthwith to any 
party or person interested, one or more certified copies thereof. For each 
omission to comply with any provision of this section, a county clerk forfeits 
to the party aggrieved two hundred and fifty dollars, in addition to all dam- 
ages sustained by reason of the omission. [L. ’93, p. 444, $ 34; N. Y.C. C. 
P., § 2470.] 
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CHAPTER I. 


OF ATTACHMENTS. 


§ 5350. Attachment, When Granted. 


The plaintiff at the time of commencing an action, or at any time after- 
ward before judgment, may have the property of the defendant, or that of any 
one or more of several defendants, attached in the manner hereinafter pre- 
scribed, as security for the satisfaction of such judgment as he may recover. 


[L. ’86, p. 39, § 1; 2 H. C., § 288.] 


For former enactments on this subject 


see: L. ’o4, pp. 155-162; L. '60, pp. 30- 36; 
Bat pp. 112-1 20; L. '69, PP: 41-47; L. '°71, pp. 

9-10; Tu. ’°73. pp. 43-50; L. '7T, pp. 35-40; Cd. $1, 
gg 174-192; Abb. R. P. S., Pp. 168-181, 


The foregoing provisions are repealed by 
the provisions of this chapter. 

See supra § 4869 et seq., manner of com- 
mencing civil actions. 

See supra § 5262 et seq., claim of third 
person to property attached. 

See infra § 5390 et seq., provisions relating 
to garnishments. 

Sece infra § 6061, claim of third person in 
justice's court. 

See infra § 5862, attachment in judgment 
for bastardy. 

The provisions of § 171, 2 Hill's Code, 
providing that civil actions shall be com- 
menced by filing complaint with clerk, has 
not been repealed, in so far as issuance of 
writs of attachments are concerned, by 
§ 4859 supra: Cosh-Murray Co. v. Tuttich, 
10 W., 449. 

An attachment is but an auxilfary pro- 
ee Nesqually M. Co. v. Taylor, 1 W. 


Property vested in a non-resident admin- 


istrator is lable to. a teenment: Barlow v. 
Corgin, 1 W. 

There can be no valid attachment, unless 
property is found liable to attachment 
upon which the same can be made: Jean 
v. Dee, 5 W., 580, 552. 

An attachment lien is sufficient to sup- 
port a creditor’s bill, without first obtain- 
ing judgment, where it is shown that the 
debtor is insolvent, and that an execution 
would prove unavailing: Benham v. Ham, 


5 W., 128; following Meacham Arms Co. v. 
Swarts, 2 W. T., 412; Thompson v. Caton, 
3 W. T., 3h 


The owner of a mortgage has the right 
to intervene in a suit in which the mort- 
gagor is a party defendant and in which 
the mortgaged property has been attached, 
for the purpose of having his mortgage Hen 
declared prior to that of the attachment: 
Langert v. Brown, 3 W. T., 102. 

An attachment may issue after the filing 
of a complaint and before service of sum- 
mons, under the statutes of this state: 
Schwabacher Bros. & Co. v. Grocery Co., 
14 W., 225; Cosh-Murray Co. v. Tuttich, 
supra. 


$ 5351. Issuance of Writ, Affidavit for. 

The writ of attachment shall be issued by the clerk of the court in which 
the action is pending; but before any such writ of attachment shall issue, the 
plaintiff, or some one in his behalf, shall make and file with such clerk an 
affidavit showing that the defendant is indebted to the plaintiff (specifying.the 
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amount of such indebtedness over and above all just credits and offsets), and 
that the attachment is not sought and the action is not prosecuted to hinder, 
delay, or defraud any creditor of the defendant, and either,— 

1. That the defendant is a foreign corporation; or 

2. That the defendant is not a resident of this state; or 

3. That the defendant conceals himself so that the ordinary process of 


law cannot be served upon him; or 


4. That the defendant has absconded or absented himself from his usual 
place of abode in this state, so that the ordinary process of law cannot be 


served upon him; or 


5. That the defendant has removed or is about to remove any of his prop- 
erty from this state, with intent to delay or defraud his creditors; or 

6. That the defendant has assigned, secreted, or disposed of, or is about 
to assign, secrete, or dispose of, any of his property, with intent to delay or 


defraud his creditors; or 


7. That the defendant is about to convert his property, or a part thereof, 
into money, for the purpose of placing it beyond the reach of his creditors; or 

8. That the defendant has been guilty of a fraud in contracting the debt 
or incurring the obligation for which the action is brought; or 

9. That the damages for which the action is brought are for injuries arising 
from the commission of some felony, or for the seduction of some female. 


[L. ’86, p. 39, § 2; 2 H. C., § 289.] 


See references to last section. 

See infra § 5380 and notes, amendment of 
affidavit. 

If, in instituting attachment proceedings, 
a paper is filed in form of an aftidavit, 
signed by plaintiff's attorney, but not veri- 
fied. the court is without jurisdiction of 
the subject matter: Tacoma Grocery Co. v. 
Draham, 8 W., 263; 40 Am. St. Rep.. 907. 

An affidavit in attachment alleging that 
“defendant is about to assign, secrete and 
dispose of his property, with intent to de- 
lay and defraud his creditors,” and an affi- 
davit on a motion to discharge, averring 
that defendant ‘is not about to assign, 
secrete and dispose of his property with in- 
tent, etc.,’’ admits that defendant is about 
to do any of the acts mentioned: Hanson 
v. Doherty, 1 W., 461. 

A transfer of property by way of prefer- 
ence by an insolvent corporation, while 
against equity and good conscience, is not 
such a fraud in fact as will support an 
attachment by another creditor: Holbrook 
v. Peters & Miller Co., 8 W., 344. 

A plaintiff is entitled to a writ of attach- 
ment in an action to recover upon a debt 
which has been fraudulently contracted: 
Blackinton v. Rumpf, 12 W., 279. 

An affidavit which alleges that defendant 
has assigned, ete., his property with intent 
to delay and defraud his creditors and that 
he is about to assign, ete., his property 


$ 5352. Attachment on Debt Not Due. 


with like intent, is not open to the objec- 


H of being inconsistent and bad in form: 


In an action to recover the price of 
goods, in which the complaint alleged a 
secret partnership between the two defend- 
ants and that they conspired and colluded 
to defraud their creditors, the business be- 
ing carried on in the name of one, who sub- 
sequently disposed of his property to the 
other and fled the country, the refusal of 
the court to dissolve an attachment which 
had been issued on the ground that defend- 
ants had secreted and disposed of their 
property and were about to do so with in- 
tent to delay and defraud creditors, and 
that they had been guilty of fraud in con- 
tracting the debt, is warranted, when it 


„appears that the two had been partners, 


and after an alleged dissolution had main- 
tained intimate relations; that on the night 
of the departure of the defendant conduct- 
ing the business in his own name, they 
were seen removing goods from the store 
in a clandestine manner; that the alleged 
secret partner, while allowing an overdraft 
to be charged up to him at the bank, was 
able to pay the sum of $5,000 to the ab- 
sconding debtor, which sum had been car- 
ried by him on his person for sixteen days; 
and that there had been a transfer of all 
the absconding debtor's real estate to the 
other defendant: Id. i 


An action may be commenced and the property of a debtor may be 
attached previous to the time when the debt becomes due, when nothing but 
time is wanting to fix an absolute indebtedness, and when the affidavit, in 


addition to that fact, states, — 
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1. That the defendant is about to dispose of his property with intent to 


defraud his creditors; or 


2. That the defendant is about to remove from the state, and refuses to 
make any arrangements for securing the payment of the debt when it falls 
due, and which contemplated removal was not known to the plaintiff at the 


time the debt was contracted; or 


3. That the defendant has disposed of his property, in whole or in part, 


with intent to defraud his creditors; or 


4. That the debt was incurred for property obtained under false pretenses. 
[L. ’86, p. 39, § 3; 2 H. C., § 290; Ia., § 4170.] 


See references to § 5350. 

Under this section, the plaintiff must al- 
lege the fraudulent disposition of the prop- 
erty in his complaint, and, in case of de- 
nial, prove the same upon the trial: Cox v. 
Dawson, 2 W., 381. 

In an action upon a note not yet due, 
when the allegation that defendants have 
disposed of their property, with intent to 
delay and defraud creditors, and that they 
are about to depart from the state without 
providing for payment of the note, are de- 
nied, and no proof is offered by plaintiff, 
judgment for plaintiff is unauthorized: 
Hanson v. Tompkins, 2 W., 508; citing Cox 


GENERALLY.—To bring a case within 
the provisions of this section, a disposition 
or removal of the propery must be with 
Dreni to defraud: ride v. Wormwood, 27 

a., 257. 

That defendant is about to dispose of his 
property with intent to defraud his credi- 
tors is sufficient without alleging a refusal 
to make any arrangements for securing 
the indebtedness: Danforth v. Carter, 1 Ia., 
546 


A surety upon indebtedness not yet due, 
which he has not paid, cannot obtain the 
benefit of this section against his principal: 
Dennison v. Soper, 33 Ia., 1383. 


v. Dawson, supra. 


$ 5353. Answer, When to be Filed in Case Debt Not Due. 

If the debt or demand for which the attachment is sued out is not due at 
the time of the commencement of the action, the defendant is not required 
to file any pleadings until the maturity of such debt or demand, but he may, 
in his discretion, do so, and go to trial as early as the cause is reached. [L. 
’86, p. 40, § 4; 2 H. C., § 291; Ia., § 4171.] 


See references to § 5350. 


$5354. Judgment Suspended. 

No final judginent shall be rendered in such action, unless the party con- 
sents, as in the last section, until the debt or demand upon which it is based 
becomes due. But property of a perishable nature may be sold as in other 
cases of attachment. [L. ’86, p. 40, § 5; 2 H. C., § 292; Ia., § 4172.] 


See references to § 5350. 


$5355. Bond for Attachment. 

Before the writ of attachment shall issue, the plaintiff, or some one in his 
behalf, shall execute and file with the clerk a bond or undertaking, with two 
or more sureties, in a sum in no case less than three hundred dollars in the 
superior court, nor less than fifty dollars in a justice’s court, and double the 
amount for which plaintiff demands judgment, conditioned that the plaintiff 
will prosecute his action without delay, and will pay all costs that may be 
adjudged to the defendant, and all damages which he may sustain by reason 
of the attachment, not exceeding the amount specified in such bond or under- 
taking, as the penalty thereof, should the same be wrongfully, oppressively, 
or maliciously sued out. With said bond or undertaking, there shall also be 
filed the affidavit of the sureties, from which it must appear that such sureties 
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are qualified, and that they are, taken together, worth the sum specified in 
the bond or undertaking, over and above all debts and liabilities and property 
exempt from execution. No person not qualified to become bail upon arrest 
shall be qualified to become surety upon a bond or undertaking for an attach- 
ment. [L. ’86, p. 40, § 6; 2 H. C., § 293.] 


See references to § 5350. 

See infra § 5480, qualifications of sureties 
in arrest and bail. 

See § 5357 and notes, action on bond. 

An action having been brought against 
the sheriff for taking goods not belonging 
to the attachment debtor, and a judgment 
having been obtained therein against the 
sheriff, a subsequent action for trespass 


his sureties on the attachment bond: Daw- 
son v. Baum, 3 W. T., 

Actions on attachment. bonds: See the 
extended note to Burton v. Knapp, 81 Am. 
Dec., 467, discussing this topic. 

Jf sureties on attachment bond did not 
justify, the attachment will hold between 
an attaching creditor and mortgagee; fail- 
ure to justify is mere irregularity which 


will not Hie against him for the same mat- can be cured: Baxter v. Smith, 2 W. 


ter, nor against the attaching creditor, or 
§ 5356. Additional Security, When May be Required. 

The defendant may, at any time before judgment, move the court or 
judge for additional security on the part of the plaintiff, and if, on such mo- 
tion, the court or judge is satisfied that the surety in the plaintiff’s bond has 
removed from this state, or is not sufficient, the attachment may be vacated, 
and restitution directed of any property taken under it, unless in a reasonable 
time, to be fixed by the court or judge, further security is given by the plaintiff 
in form as provided in the preceding section. [L. ‘86, p. 40, § 7; 2 H. C., § 
294; Ia., § 4174.] 


See references to §$ 5350. 
This section relates to a case where addi- 
tional security becomes necessary because 


of the removal of the A or the like: 
Hamble v. Owen, 20 Ia., 70, 


$ 5357. Action on Bond, Damages. 

In an action on such bond, the plaintiff therein may recover, if he shows 
that the attachment was wrongfully sued out, and that there was no reasonable 
cause to believe the ground upon which the same was issued to be true, the 
actual damages sustained and reasonable attorney’s fees to be fixed by the 
court; and if it be shown that such attachment was sued out maliciously, he 
may recover exemplary damages, nor need he wait until the principal suit is 
determined before suing on the bond. [L. ’86, p. 41, § 8; 2 H. C., § 295; Ia., 


§ 4175.] 


See references to § 5300. 

See notes to § 5080 supra, effect of judg- 
ment against an “insane surety.” 

LIABILITY.—Sureties on sheriff’s official 
bond are liable for the wrongful acts of 
sheriff or his deputy in attaching property 
exempt mom execution: Mace v. Gaddis, 
3 W.T., 

In an ee for damages upon an at- 
tachment bond, an allegation that defend- 
ants gave a bond to plaintiff. not that they 
executed one, is insufficient: Church v. 
Campbell, 7 W., 547. And where there is a 
failure to allege that the damages incurred 
have not been paid, and no proof is offered 
to that effect, defendants are entitled to a 
non-suit: Id., 548. 

A complaint is insufficient which fails to 
allege execution of the bond by the sure- 
ties, although a copy of the bond may be 
set out in the complaint: Seattle Crockery 
Co. v. Haley. 6 W., 302 

Plaintiff may show want of reasonable 
cause for the levy by proof as to conduct 
of his affairs and good faith of his trans- 
actions: Id. 


Sureties on an attachment bond may be 
liable for damages, without prior demand 
upon the principal, or suit against him: Id. 

The principal and sureties giving bond 
for attached property of a corporation are 
thereby estopped to deny its corporate ex- 
istence: 

In an action upon a bond for wrongful 
levy of an attachment, recovery may be 
had in one suit for damages to both the 
joint and ety (OU propery of obligees: 
Sloan v. Langert, 6 . 26; and exemplary 
damages may be recovered for malicious 
attachment: Id.; Spokane T. & D. Co. v. 
Hoefer, 2 W., 45, distinguished. 

Presumption of malice may be rebutted 
by testimony that defendant believed tne 
matters stated in the attachment affidavit 
to be true, at time of its issuance, and that 
he fully laid the matter before his counsel 
and acted upon his advice: Id. 

For sureties on an attachment bond to 
avoid liability for actual damages, reason- 
able cause must exist as a fact for the is- 
suance of the writ; creditable information 
warranting a belief in the existence of rea- 
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sonable cause tends merely to disprove 
malice and thereby relieve from exemplary 
damages: Seattle Crockery Co. v. Haley, 
supra. 

Injury to commercial credit is not an 
element of damages for malicious attach- 
ment: Id. An assignee cannot maintain 
an action against an attaching creditor 
and sheriff for injury to business credit of 
his assignor as a result of an alleged ma- 
licious levy of the writ prior to assign- 
ment: Slauson v. Schwabacher, 4 W., 783. 

Where no actual damages are proven, 
exemplary damages cannot be recovered 
upon an attachment maliciously sued out; 
and the mere fact of a failure to establish 
indebtedness in the principal action is not 
proof of malice in the issuance of the writ: 
Hilfrich v. Meyer, 11 W., 186; Levy v. 
Fleischner, Mayer & Co., 12 W., 15. Dam- 
ages for detention of property cannot be 
recovered, where there is no proof of actual 
injury in consequence thereof: MHilfrich v. 
Meyer, supra. The fact that an attach- 
ment was dissolved is merely prima facie 
evidence that it was rightfully dissolved, 
and does not preclude further inquiry in an 
oe on the bond: Sloan v. Langert, 6 

In an action upon the bond, the costs of 
the principal action, to which the attach- 
ment was auxiliary, cannot be recovered 
as damages: Hilfrich v. Meyer. supra; 
Seattle Crockery Co. v. Haley, supra; 
36 Am. St. Rep., 156; Levy v. EFleischner, 
Mayer & Co., supra; Spokane T. & D. Co. 
v. Hoefer, supra. 

In the particular case, sheriff held Hable 
for failure to serve writ: Zelinsky v. Price, 
8 W., 256. Damages for wrongful attach- 
ment: See Barnett v. O'Loughlin, 8 W., 
260; Liebenthal v. Price, 8 W., 206. Sheriff 
not Hable, when: See Haas ve oo 1 
W., 89; Dixon v. Barnett, 3 W.. 

LIABILITY ON INDEMNIFYING 
BOND.—Sureties on an indemnifying bond, 
preliminary to issuance of attachment, are 
not Hable for a tort committed by the 
sheriff making a levy, as by a wilful con- 
version of the goods taken to his own use, 
unless such act was contemplated or ad- 
oo by them: Dawson v. Baum, 3 W. T., 
64. 

Malice cannot be presumed as against 
sureties on such an indemnifying bond, 
who are mere strangers to the controversy, 
though they signed it without previously 
investigating the case: Dawson v. Baum, 
supra. 

ATTACHMENT.—In an action on an at- 
tachment bond, under this section, the 
plaintiff is not entitled to damages by way 
of punishment, but the term, ‘‘exemplary 
damages,” must be construed as being in 
compensation for injury to reputation, 
feelings and other damage of that charac- 
ter, of an intangible nature: Levy v. 
Fleischner, Mayer & Co., supra. 

The fact that an attachment was sued 
out by the advice of attorneys to whom had 
been submitted all the facts in the case 
raises the presumption of reasonable cause 
for the action on the part of the attaching 
creditor, and, in such case there can be no 
recovery on the attachment bond even if 
the writ was wrongfully sued out: Id. 

In an action for damages for wrongful at- 
tachment the measure of damages, where 
a sale of the goods levied on had been ne- 
gotilated prior to attachment and the com- 
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pletion of the contract had been prevented 
by the levy, is the price of sale agreed 
upon and not the market value of the 
goods: Curry v. Catlin, 12 W., 
GENERALLY — ACTION ON ROND, — 
Defendant has a remedy on common law 
rinciples, aside from the remedy on the 
ond: Preston v. Cooper, 1 Dillon, 559; 
conan v. Burlington Gas Light Co., 36 la., 


In an action on the bond, for improperly 
Suing out the writ, the question is not 
alone whether the facts alleged for grounds 
of attachment were actually true, but 
whether plaintiff exercising that degree of 
caution that a reasonably prudent man 
should exercise, had good cause to belicvve 
that they were true: Winchester v. Cox, 
4 G. Gr., 121; Manhke v. Damon, 3 Ia., 107; 
Burton v. Knapp, 14 Ia., 196; Nordhaus v. 
Peterson, 54 Ia., 68; Charles City, ete., Co. 
v. Jones, 71 la., 234; 32 N. W., 280; Deere v. 
Bagley, 80 Ia., 197; 45 N. W., 557; Carey v. 
Gunnison, 51 Ia., 202. 

PLEADING BREACH. — The conditions 
of the bond must be set out in the plead- 
ing, and the facts alleged constituting 
their breach: Ryder v. Thomas, 32 Ia., 56; 
Horer v. Harrison, 37 Ia., 375; Hencke v. 
Johnson, 62 Ia., 555. Action accrues when: 
See Reed v. Chubb, 9 Ia., 178; Campbell v. 
Chamberlain, 10 la., 337. 

BURDEN OF PROOF. — The burden of 
proof is upon the party claiming that the 
attachment was wrongfully sued out: 
Burrows v. Lehndorff, 8 la., 96; Dent v. 
Smith, 53 Ia., 262; W hitney v. Brownewell, 


71 Ia., 251; 32 N. W., 

MEASURE OF DaMAG BS. — Injury to 
character, credit, or business are too re- 
mote and speculative to be considered: 
Campbell v. Chamberlain, 10 Ia.. 537; Mitch- 
ell v. Harcourt, 62 Ia., 349. Likewise loss of 
profits in retail 2f goods: Lowenstein v. 
Monroe, 55 Ha., R2. 

When the suing out of the writ was not 
wilful and malicious, damages recoverable 
must be the actual compensation for dam- 


ages immediately consequent upon the 
wrongful act: Plumb v. Woodmansee, 34 
Ia., 


The value of the goods attached is the 
cost of replacing them at the place where 
levied upon: Felz v. Belden, 48 Ta., 451; 
and the measure of damages is their fair 
cash value when wrongfully taken and in- 
terest thereon: Porter v. Knight, 63 Ia., 
365; Crawford v. Nolan, 72 Ja., 673. 

The elements of damage to be considered 
include diminution in value of stock by 
reason of levy and stoppage of business; 
rent of store during time business is 
stopped, and loss of employment: Lowen- 


stein v. Monroe, 55 la., 82; Campbell v. 
Chamberlain, supra. 
Exemplary damages may be recovered 


when it appears that the attachment was 
procured without reasonable grounds to be- 
lieve the truth of the matter stated in the 
application, and with intent, design or set 
purpose of injuring the defendant: Gaddis 
v. Lord, 10 Ia., 141; Raver v. Webster, 3 Ia., 
502; Nordhaus v. Peterson, 3 Ia., 6S; but 
they cannot be recovered where actual 
damageės are not recoverable: Myers v. 
Wright, 44 Ia., 38. 

As to how attorneys’ fees may be as- 
sessed: See Selz v. Belden, 48 Ia., 451; Por- 
ter v. Knight, 68 Ia., 365. 


The writ of attachment shall be directed to the sheriff of any county 
in which property of the defendant may be, and shall require him to attach 
and safely keep the property of such defendant within his county, to the 


requisite amount, which shall be stated in conformity with the affidavit. 


The 
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sheriff shall in all cases attach the amount of property directed, if sufficient not 
exempt from execution be found in his county, giving that in which the 
defendant has a legal and unquestionable title a preference over that in which 
his title is doubtful or only equitable, and he shall, as nearly as the circum- 
stances of the case will permit, levy upon property fifty per cent greater in 
valuation than the amount which plaintiff in his affidavit claims to be due. 
When property is seized on attachment, the court may allow to the officer 
having charge thereof such compensation for his trouble and expenses in 
keeping the same as shall be reasonable and just. [L. ’86, p. 41, § 9; 2 H. C., 


§ 296; see Ia., §§ 4176, 4178.] 


See references to § 5350. 

See supra § 5214 et seq., exemptions. 

The statute fails to provide a method of 
determining whether the levy is excessive 
or not, but the debtor in such cases should 
make application to the court for relief 
against an AETV levy: McConnell v. 
Kaufman, 5 W., 

Seizure of y under attachment 
does not divest the title; it merely creates 
a lien. The debtor may still sell subject to 
the lien, and title will become absolute 
upon its discharge, though other levies 
have been made thereon while in the sher- 
iff’s hands, subsequent to such sale: Dixon 
v. Barnett, 3 W., 649. 

PROPERTY ATTACHABLE. —Lands ac- 

uired under the homestead laws of the 

nited States are not subject to attach- 
ment or execution for homesteader’s debts 
contracted prior to issuance of patent: 
Jean v. Dee, 5 W., mar eas in Barn- 
ard v. Boller, 10 Cal., 

The property of a Paice who has left 
the state with intent to defraud his credl- 
tors, is not exempt from attachment, and 
the wife cannot claim in his behalf the 
Statutory exemption: Carter v. Davis, 6 
W., 327. 

Under the provisions of the assignment 
law (§ 5841 et seq.) property in possession of 
an assignee of an insolvent debtor is in 
custodia legis, and cannot be seized under 
attachment, although the assignment be 
alleged as fraudulent: Hamilton Brown 
Shoe Co. v. Adams, 5 W., 

A levy of an attachment on chattels, sub- 
sequent to the execution of a mortgage 
thereon and prior to its filing of record, 
gives no lien on the same when mortgagee 
is in possession: First Natl. Bank v. Car- 
ter, 6 W., 

Prohibition will not lie at the instance of 
an attaching creditor to prevent a receiver, 
whose appointment is void, from taking 
possession of property other than that at- 
tached and which he is seeking to have 
seized under his attachment: State v. Su- 
perior Court, 7 W., 77. 

A receiver appointed under a general 
order to take possession of an insolvent 
corporation’s property. takes no title to 
property in the custody of the sheriff under 
attachment lien, when the sheriff and lien- 
ors were not parties to the action in which 
the receiver was appointed: State v. Supe- 
rior Court, 8 W., 210, following State v. 


Superior Court, 7 W., 77: distinguished in 
State v. Superior Court, 11 W., 63. 

Although a defendant in attachment may 
be entitled to exemption under § 5248, subd. 
4, it is for him to set up his claim, but the 
plaintiff has the right to primarily seize 
the property upon the writ: Zelinsky vV. 
Price, 8 W., 

An Attachment cannot be levied upon 
mortgaged chattels held by a debtor as 
mortgagee under a bill of sale absolute in 
form, although the officer was without no- 
tice of the true relation of debtor to the 
property: Voorhies v. Hennessy, 7 W., 243. 

Any interest that a mortgagor has in 
mortgaged property can be reached by pro- 
cess of garnishment, but if the mortgagee 
be in possession thereof such possession 
cannot be disturbed until the mortgage 
debt is fully satisfied, modifying Byrd v. 
ore 3 W. T., 318: Marsh v. W ade, 1 W., 


Where partnership property was attached 
in an action against one of the partners, 
and subsequently, but prior to judgment, 
creditors of the partnership attach and ob- 
tain judgment against the partnership, the 
sheriff’s sale of the property on the indi- 
vidual judgment will not render him liable 
in damages: Haas v. Gaddts, 1 W., 89. 

The holder of a bill of sale as security for 
a debt cannot maintain an action against 
the sheriff in possession of the goods under 
an a acumen levy: Seibenbaum v. De 
Lanty. 4 W., 

Evidence held sufficient in a particular 
case to sustain a verdict against a sheriff 
for failure to levy a writ of attachment: 
Zelinsky v. Price, supra. 

Where a sheriff has levied upon goods 
under an attachment, and possession there- 
of has been obtained by another under the 
terms of a delivery bond which requires a 
return to the officer, if return thereof shall 
be adjudged, the goods are in custodia 
legis, and cannot be levied upon by another 
officer pending the Htigation of the case in 
which the original attachment was issued: 
Eidson v. Woolery, 10 W., 225. 

PERSONAL PROPERTY CAPABLE OF 
MANUAL DELIVERY.—The sheriff must 
actually take into his possession or control 
property of this | description: Byrd v. 
Forbes, 3 W. T., 

For a full A N of the topic of at- 
tachment of personalty generally, see the 
note to Hollister v. Goodale, 21 Am. Dec., 

Ti. 


§ 5359. Writs to Different Counties—Costs. 

Writs of attachment may be issued from the superior courts to different 
counties, and several may, at the option of the plaintiff, be issued at the same 
time, or in succession and subsequently, until sufficient property has been 
attached; but only those executed shall be taxed in the costs, unless otherwise 
ordered by the court, and if more property is attached in the aggregate than 
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the plaintiff is entitled to have held, the surplus must be abandoned and the 
plaintiff pay all costs incurred in relation to such surplus. After the first 
writ shall have issued, it shall not be necessary for the plaintiff to file any 
further affidavit or bond, but he shall be entitled to as many writs as may be 
necessary to secure the amount claimed. [L. ’86, p. 41, § 10; 2 H. C., § 297; 


see Ta., § 4177. ] 


See supra references to § 5350. 


§ 5360. Order of Execution of Writs. 


Where there are several attachments against the same defendant, they 
shall be executed in the order in which they were received by the sheriff. 
[L. ’86, p. 41, § 11; 2 H. C., § 298; Ia., § 4179.] 


See references to § 5350. 

PRIORITY OF ATTACHMENTS.—Where 
a sheriff has possession of mortgaged goods 
by consent of mortgagor and mortgagee, 
the levy of an attachment upon the same 
by a deputy sheriff. where he takes actual 
possession, will prevail over the rights ac- 
quired by another creditor who had prior 
to such levy, placed a writ of attachment 
in the hands of the sheriff, but which was 


his Jery: Meacham Arms Co. v. Strong, 

The prior levy by a deputy sheriff of a 
writ of attachment placed in his hands 
subsequent to the placing of an execution 
in the hands of the sheriff. will give the 
attachment lien priority over the execu- 
tion: Wallace, etc., Mfg. Co. v. Sharick, 
15 W., 643; following Meacham Arms Co. v. 
Strong, 3 W. T., 66. 


not levied until after the deputy had made 


§ 5361. Following Property Into Adjoining County. 

If, after an attachment has been placed in the hands of the sheriff, any 
property of the defendant is moved from the county, the sheriff may pursue 
and attach the same in an adjoining county, within twenty-four hours after 
removal. [L. ’86, p. 42, § 12; 2 H. C., § 299; Ia., § 4180.] 


See references to § 5350. case of the removal of the debtor: 
This section has no application to the v. Durall, 36 Ia., 315. 


Budd 


§ 5362. Manner of Executing Writ. 
The sheriff to whom the writ is directed and delivered must execute the 
same without delay, as follows:— 

1. Real property shall be attached by filing a copy of the writ, together 
with a description of the property attached, with the county auditor of the 
county in which the attached real estate is situated; 

2. Personal property capable of manual delivery shall be attached by taking 
into custody; 

3. Stock or shares, or interest in stock or shares, of any corporation, asso- 
ciation, or company shall be attached by leaving with the president or other 
head of the same, or the secretary, cashier, or managing agent thereof, a copy 
of the writ, and a notice stating that the stock or interest of the defendant is 
attached in pursuance of such writ. [L. ’86, p. 42, § 13; 2 H. C., § 300; see 
Cal. C. C. P., § 542.] 


See references to $ 5350. 

See supra § 5269, manner of levy of exe- 
cution. 

See supra § 5358, contents of writ and 
property attachable. 

The sheriff must take into his actual cus- 
tody chattels capable of manual delivery. 
in order to make an attachment levy there- 
on: Byrd v. Forbes, 3 W. T., 318. 

Without the levy of an attachment on 
the property of a foreign corporation no 


jurisdiction can be obtained of the defend- 
ant, where the service is by publication: 
Dittenhoefer v. Clothing Co., 4 W., 519. 
After judgment against a sheriff for 
wrongful levy, he may recover indemnity 
against the attaching creditor, under 
whose direction he attached the property 
of another without knowledge or notice 
that it was the property of another than 
the debtor: Standley v. Marsh, 1 W., 512. 
Where property seized under attachment 
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is sold by the debtor and the attachment 
released, but subsequent to the sale the 
sheriff levies another writ prior to the re- 
lease, he cannot be held for its value with- 
out demand therefor, notwithstanding the 
demand should precede levy last made: 
Dixon v. Barnett, 3 W., 645. 

Where the sheriff has attached defend- 
ant’s property, and acting under an indem- 
nity bond and by plaintiff's direction, 
holds the same against the rightful claim- 
ant, and has been compelled to pay a judg- 
ment for such wrongful levy, the title to 
the property remains in the sheriff in trust 
for the attachment plaintiff; and a private 
sale thereof by the sheriff under plaintiff's 
direction does not constitute a trespass, 
nor prejudice a recovery on the indemnity 
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bond: Barnett v. O'Loughlin, 8 W., 260. 

Where partnership property was attached 
in an action against one of the partners, 
and subsequently, but prior to judgment, 
creditors of the partnership attach and ob- 
tain judgment against the partnership, the 
sheriff’s sale of the property on the in- 
dividual judgment will not render him lia- 
ble for damages: Haas v. Gaddis, 1 W., 89. 

Part of §§ 300, 303, 308, 312, 313, of 2 Hill’s 
Code, the same being &§ 5362, 5365, 5369, 5370, 
5371 infra, together with all of §$ 305, 309, 
310, 311, of 2 Hill's Code, are omitted, the 
same having been repealed by chapter II. 
of this title, relating to garnishments. See 
Wooding v. Puget Sound Natl. Bank, 11 
W., 527, 535. 


$ 5363. Examination of Defendant Touching His Property. 


Whenever it appears by the affidavit of the plaintiff, or by the return 


of the attachment, that no property is known to the plaintiff or officer on 
which the attachment can be executed, or not enough to satisfy the plaintiff’s 
claim, and it being shown to the court or judge by affidavit that the defendant 
has property within the state not exempt, the defendant may be required by 
such court or judge to attend before the court or judge, or referee appointed 
by the court or judge, and give information on oath respecting the same. [L. 
°86, p. 42, § 14; 2 H. C., § 301; Ia., § 4182.] 


suit is pending in which an attachment has 


See references to § 5350. 
issued: Lutz v. Aylesworth, 6 Ia., 629. 


It is not necessary to show otherwise 
than by affidavit here contemplated that 


$ 5364. Receiver Appointed for Attached Property. 

The court before whom the action is pending, or the judge thereof, may 
at any time appoint a receiver to take possession of property attached under 
the provisions of this chapter, and to collect, manage, and control the same, 
and pay over the proceeds according to the nature of the property and the 
exigency of the case. [I. 786, p. 42, § 15; 2 H. C., § 302.] 


See references to $ 5350. 

An attaching creditor has the right not 
only to have his debt paid out of the pro- 
ceeds of the property attached, but also to 
have it retained intact until he obtains 
judgment and issues execution; and a non- 
attaching creditor cannot interfere there- 
with by securing a receiver: State v. Su- 
perior Court, 7 W., 77; see State v. Superior 
Court, 8 W., 210. 

An attaching creditor whose application 
to intervene in a proceeding for the ap- 
polntment of a receiver, has no remedy by 


appeal, but may resort to prohibition to 
prevent the receiver from taking posses- 
sion of the property attached: State v. 
Superior Court, supra. 

The superior court has jurisdiction, under 
this section, to appoint a recelver in an at- 
tachment case, who shall have power to 
manage, control and sell the property, 
when it is of such a character that its 
value would be diminished by mere lapse 
of time, although there is an assignment 
for the benefit of creditors pending in the 
court: State v. Superior Court, 14 W., 324. 


§ 5865. Sale Before Judgment, Perishable Property. 

If any of the property attached be perishable, or in danger of serious and 
immediate waste or decay, the sheriff shall sell the same in the manner in 
which such property is sold on execution. Whenever it shall be made to 
appear satisfactorily to the court or judge that the interest of the parties to 
the action will be subserved by a sale of any attached property, the court or 
judge may order such property to be sold in the same manner as like property is 
sold under execution. Such order shall be made only upon notice to the 
adverse party or his attorney, in case such party shall have been personally 
served with a summons in the action. [L. ’86, p. 42, § 16; 2 H. C., § 303; see 
Cal., §§ 547, 548. ] 
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See references to § 5350. 

See note to § 5362, omission of portion of 
section explained. 

The title to goods sold under an attach- 
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cessive, and the sale made between time of 
levy and of the judicial sale: McConnell v. 
Kaufman, 5 W., 

An order of court is necessary to sell per- 


ment levy passes to the purchaser at the ishable property: Low v. Henry, 9 Cal., 
sale, although the levy may have been ex- 537, 55l. 
$ 5366. Custody of Money Received. 

All moneys received by the sheriff under the provisions of this chapter 
and all other attached property shall be retained by him to answer any judg- 
ment that may be recovered in the action, unless sooner subjected to execution 
upon another judgment recovered previous to the issuing of the attachment. 
[L. ’86, p. 48, § 17; 2 H. C., § 304.] 


See references to § 5350. 


$ 5367. Attachment of Monies in Hands of Officer. 

A sheriff or constable may be garnished for money of the defendant in 
his hands. So may a judgment debtor of the defendant when the judgment 
has not been previously assigned on the record, or by writing filed in the 
office of the clerk, and by him minuted as an assignment on the margin of the 
execution docket, and also an executor or administrator may be garnished for 
money due from the decedent to the defendant. [L. 86, p. 43, § 19; 2 H.C., 
§ 306; Ia., § 4201.] 


See references to § 5350. 

An order requiring persons, not impleaded 
in an action, except as guarnishees, and 
having no notice, to deliver property 
claimed by them to another also not a 
party, but being the sheriff holding the at- 
tachment writ. is void for want of juris- 
diction, and amounts to taking of private 
property without due process of law: 
Weisbach v. Arnold, 3 W. T., 111. 

A sheriff may, at the suit of a creditor of 
a mortgagor, be garnished for any balance 


of proceeds of sale remaining after satisfy- 
ing the mortgage: Hoffman v. Weatherell, 
42 Ia., 89. ; 

An executor cannot be held Hable as gar- 
nishee in his individual capacity for an in- 
debtedness due as executor: Clark v. Shra- 
der, 41 Ia., 491. 

Property in the hands of a receiver is in 
the hands of the law, and therefore not 
a to seizure: Martin v. Davis, 21 Ia., 

Je 


§ 5368. Attachment of Moneys in Court. 

When the property to be attached is a fund in court, the execution of a 
writ of attachment shall be by leaving with the clerk of the court [a copy] 
thereof, with notice in writing specifying the fund. [L. 786, p. 43, § 20; 2 H. 


C., § 307; Ia., § 4202.) 


See references to § 6350. 

Money in the hands of an officer of the 
court may be attached as here provided. 
So held, where money of a debtor, taken 


§ 5369. Inventory of Sheriff. 


under a search warrant sworn out by an- 
other person, and being in the hands of a 
justice, was attached for a debt due his 
creditor: Patterson v. Pratt, 19 Ia., 368. 


The sheriff shall make a full inventory of the property attached, and 
return the same with the writ. [L. ’86, p. 43, § 21; 2 H. C., § 308; see Cal. 


C. C. P., $ 546.) 


See references to § 5350. 
See note to § 5362, omission of portion of 
section explained. 


See infra § 5379, sheriff’s return. 
See infra § 5380 and notes, construction of 
this chapter. 


§ 5370. Subjection of Attached Property to Judgment. 
If judginent be recovered by the plaintiff, the sheriff shall satisfy the 


same out of the property attached by him which has not been delivered to 
the defendant or claimant as in this chapter provided, or subjected to execu- 
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tion on another judgment recovered previous to the issuing of the attachment, 


if it be sufficient for that purpose,— 


1. By applying on the execution issued on said judgment the proceeds 
of all sales of perishable or other property sold by him, or so much as shall 


be necessary to satisfy the judgment; 


2. If any balance remain due, he shall sell under the execution so much 
of the property, real or personal, as may be necessary to satisfy the balance, if 
enough for that purpose remain in his hands. 

Notice of the sale shall be given and the sale conducted as in other cases 
of sales on execution. [L. 786, p. 44, § 25; 2 H. C., § 312; Cal. C. C. P., 


§ 550.] 


See references to § 5350. 

See note to § 5362, omission of portion of 
section explained. 

See supra § 5269 et seq., notice and sale on 
execution. 

In entering judgment in a cause wherein 
property has been attached pending the 
litigation, the correct practice is to have 
the llen by virtue of the attachment ex- 
pressly preserved in the judgment, and the 
property levied upon made subject to the 
execution to be issued thereon by express 
direction: Sheppard v. Guisler, 10 W., 41. 

The necessary expenses incurred by the 
sheriff in caring for attached property by 
plaintiff’s direction, pending litigation, are 
a proper charge against plaintiff, and may 
be retained out of the proceeds of sale: 
Barnett v. O’Loughlin, 8 W., 260. 

Where an attaching creditor in a foreign 
jurisdiction also tiles his claim with the as- 
signee of his debtor, the amount received 
by means of the attachment ought to be 
deducted from the claim as filed with the 
assignee, and the balance treated as the 


true amount of the indebtedness: Neu- 
felder v. North British, etec., Ins. Co., 10 
W., 393. 
$ 5371. 


Where an attachment has been levied 
upon the goods of a debtor and a sale has 
been made thereof under order of court, 
the title to the goods passes to the pur- 
chaser at such sale, although the levy 
made may have been excessive and the 
debtor may have made a sale of such goods 
between the time of the levy and the judi- 
cial sale: McConnell v. Kaufman, 5 W., 686. 

Under the statutes of this state, it is un- 
necessary that the judgment in an attach- 
ment suit should direct a foreclosure of the 
lien and a sale of the property attached, 
where personal service was had upon the 
defendant: Pa. Mtg., etc., Co. v. Gilbert, 13 


The proceeds of goods directed to be sold 
under attachment levies should be applied 
on the claims of attaching creditors in the 
order of their levy, and not pro rata: Brad- 
ley v. Gotzian, 12 W., 71. 

The sheriff must pay over the proceeds in 
the order of the attachments. He cannot 


go into the validity of them: McComb v. 
Reed, 28 Cal., 281, 286; Buffandeau v. Ed- 


monson, 17 Cal., 437, 441. 


Collection When Property Attached Insufficient—Surplus. 


If, after selling all the property attached by him remaining in his hands, 


and applying the proceeds, deducting his fees, to the payment of the judgment, 
any balance shall remain due, the sheriff shall proceed to collect such balance 
as upon an execution in other cases. Whenever the judgment shall have 
been paid, the sheriff, upon reasonable demand, shall deliver over to the 
defendant the attached property remaining in his hands and any proceeds of 
the property attached unapplied on the judgment. [L. ’86, p. 44, $ 26; 2 
H. C., § 313; Cal. C. C. P., § 551.] 


See references to § 5350. 

See note to § 5362, omisston of portion of 
section explained. 

When the attachment is satisfied, 


property not disposed of, as well as sur- 
plus moneys, are subject to the rights of 
the debtor or his assignee: Sexey v. Adki- 


the son, 40 Cal., 408. 


§ 5372. Procedure in Case Execution Returned Unsatisfied. 

If the execution be returned unsatisfied, in whole or in part, the plaintiff 
may proceed as in other cases upon the return of an execution. [L. ’86, p. 45, 
$ 27; 2 H. C., § 314; see Cal. C. C. P., § 552.] 


See references to § 5350. 
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§ 5373. Judgment for Defendant, Effect of. 

If the defendant recover judgment against the plaintiff, all the proceeds 
of sales and money collected by the sheriff, and all the property attached re- 
maining in the sheriff’s hands, shall be delivered to the defendant or his 
agent. The order of attachment shall be discharged, and the property re- 
leased therefrom. [L. ’86, p. 45, § 28; 2 H. C., § 315; see Cal. C. C. P., $ 
553. | 


See references to § 5350. 
Judgment for defendant, ipso facto, dis- 


solves attachment: O'Connor v. Blake, 29 


Cal., 
§ 5374. Discharge of Attachment on Counter-Bond. 

If the defendant, at any time before judgment, causes a bond to be exe- 
cuted to the plaintiff with sufficient sureties, to be approved by the officer 
having the attachment, or after the return thereof, by the clerk, to the 
effect that he will perform the judgment of the court, the attachment shall be 
discharged and restitution made of property taken or proceeds thereof. The 
execution of such bond shall be deemed an appearance of such defendant to 
the action. [L. ’86, p. 45, § 29; 2 H. C., § 316.] 


same time, be rendered against his sure- 
ties: Rodolph v. Mayer, 1 W. T., 133 
See next section. 


See references to 8 5350. 

If defendant gives bond, and obtains a 
release of attached property (L. ’60, § 140), 
judgment given against him may, at the 


§ 5375. Judgment on Bond. 

Such bond shall be part of the record, and if judgment go against the 
defendant, the same shall be entered against him and sureties. [L. ’86, p. 45, 
§ 30; 2 H. C., § 317. ] 


See references to § 5350. 

Judgment against the sureties upon a Mighell, 3 W., 737. 
forthcoming bond in an action wherein an 1 W. T., 133. 
attachment is levied is authorized by this 


section, without notice to him: Park v. 
See Rodolph v. Mayer, 


§ 5376. Motion to Discharge Attachment. 

The defendant may at any time after he has appeared in the action, 
either before or after the release of the attached property, or before any 
attachment shall have been actually levied, apply on motion, upon reason- 
able notice to the plaintiff, to the court in which the action is brought, or to 
the judge thereof, that the writ of attachment be discharged on the ground 
that the same was aDEORED or irregularly issued. [L. ’86, p. 45, § 31; 2 H. 
C., § 318.] 


See references to § 5350. 
See infra § 6400, subd. 4, appeal from or- 


his motion other than by affidavits: Windt 
v. Banniza, gee modifying Hanson v. 


der discharging attachment, 

See notes to next section. 

See supra $ 5351, grounds for attachment. 

See infra § 53M), amendments. 

A defendant, in order to move for a dis- 
solution of an attachment, must appear 
ane answer: Rodolph v. Mayer, 1 W. T., 

A motion to discharge is addressed to the 
court, and does not contemplate the inter- 
peanon of a jury: Windt v. Banniza, 2 

‘ i 

When the motion to discharge is made 
upon affidavits, the came may be opposed 
by counter affidavits or oral testimony, but 
the defendant has no right in the first in- 
stance to introduce testimony in support of 


Doherty, 1 W., 

A motion to o N on the ground of 
the insufficiency of plaintiff’s affidavit for 
the writ should point out explicitly the 
nature of the insuticiency: Windt v. Ban- 
niza, supra. 

Compromising an attachment suit for less 
than was sued for is not evidence that the 
attachment was fraudulent as to other 
creditors: Alexander v. Hemerich, 4 W. 
727; nor is an effort by the parties to pre- 
vent the issuance of an attachment becom- 
ing known, evidence of fraud: Id. 

Where, prior to the rendition of final 
judgment in a case in which an attach- 
ment had been issued, a motion to dissolve 
has been made, and, after a full hearing 
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upon affidavits, denied, it is error for the 
trial court to entertain another motion to 
dissolve the attachment: Sheppard v. 
Griesler, 10 W., 41. 

A motion to dissolve an attachment 
should not be decided upon facts which 
have been made to appear in another ac- 
tion, without making them a part of the 
record in the attachment action: Id. 

Under the amendment of the assignment 
law of Mar. 10, '93 (§ 5841 infra), an attach- 
ment lien is not discharged by the subse- 
quent filing of a general assignment by the 
debtor: Bierer v. Blurock, 9 W., 63. 

Under § 2022 of the Code of '81, after the 

court, in insolvency cases, orders the pro- 
ceedings stayed against a debtor, it has no 
authority to set aside the stay or allow 
attachment proceedings commenced: Trad- 
ers’ Bank v. Van Wagenen, 2 W., 172. 
An attaching creditor, under $ 1997 of the 
Code of ’81, may, although his attachment 
has been dissolved by a general assign- 
ment, intervene in an action to foreclose a 
mortgage upon the assigned property for 
the purpose of having the mortgage de- 
clared invalid as against him: Ephraim v. 
Kelleher, 4 W., 243. 

Error in overruling a motion to dissolve 
an attachment, and continuing the lien by 
judgment, is harmless, if the judgment in 
the main action is right and the goods at- 
tached would have been subject to execu- 
tlon upon the judgment: Turpin v. Whit- 
Seay W., 61. See Williams v. Miller, 1 W. 


The fact that one of several attaching 
creditors of an assignor in insolvency pre- 
sents his claim to the assignee does not 
affect the remaining attaching creditors: 
Neufelder v. Ger. Am. Ins. Co., 6 W., 336, 
341; 36 Am. St. Rep., 166, 171. 

A confession of judgment by a defendant 
in an attachment suit does not, under our 
statute, operate to discharge the attach- 
ment lien: Schloss v. State Bank, 4 W., 726. 


OF ATTACHMENTS. 


(885377, 5378 


Although a complaint be improperly dis- 
missed, a writ of attachment founded 
thereon falls, but is restored when an ap- 
peal is perfected from the erroneous decis- 


ion: Renton v. St. Louis, 1 W. T., ` 
A transfer, in good faith, of attached 
property, during this interval, is valid: Id. 


An order discharging an attachment held 
to be final and appealable, under Laws of 
73, § 189: Sufferin v. Chisholm, 1 W. T. 
486; but not under Laws of ’90, pp. 333- 336: 
Windt v. Banniza, supra. 

When the appeal record shows that de- 
fendants in attachment retook possession 
of the attached property on a forthcoming 
bond the refusal of the lower court to dis- 
solve the attachment on their motion will 
not be considered by the supreme court, 
excepting as affecting costs, and not then 
when no error in that particular has been 
assigned: Kratz v. Dawson, 3 W. T., ? 

The fact that an order of court is made 
refusing to dissolve an attachment under 
this section, does not establish the validity 
of such attachment as against creditors, 
but it may be attacked by the receiver: 
Compton v. Schwabacher Bros. & Co., 15 
W., 306. 

An attachment levied upon the property 
of an insolvent corporation by a creditor 
having knowledge of its condition may be 
set aside, although insolvency proceedings 
had not been instituted, under the rule in 
this state constituting the assets of an in- 
solvent corporation a trust fund for the 
benefit of all its creditors: Id. 

An attachment creditor who withholds 
possession from a receiver of the property 
of an insolvent corporation, which had 
been obtained by attachment levy, is not 
entitled to recover costs paid to the sheriff 
for the care and custody of the property 
levied on, including rent of the premises 
where the property had been kept, in an 
action instituted by the receiver to dis- 
solve the attachment: Id. 


$ 5377. Hearing of Motion to Discharge—Affidavits. 

If the motion be made upon affidavits upon the part of the defendant, 
but not otherwise, the plaintiff may oppose the same by affidavits or other 
evidence in addition to those on which the attachment was issued. [L. ’ 

p. 45, § 32; 2 H. C., § 319; Cal. C. C. P., § 557.] 


See references to § 5350. 

See notes to last section. 

Affidavits used on the hearing of a mo- 
tion to discharge an attachment are not 
part of the record and can only be made so 
by a statement or bill of exceptions: 
Windt v. Banniza, 2 W., 147. 

An attachment may be dissolved on mo- 
tion and affidavit of but one of several 
defendants: Id. 


$ 5378. Discharge of Writ. 


An affidavit in attachment alleging that 
“defendant is about to assign, secrete and 
dispose of his property, with intent to de- 
lay and defraud his creditors,” and an affi- 
davit on a motion to discharge, averring 
that defendant ‘is not about to assign, 
secrete and dispose of his property, ete.” 
admits that defendant is about to do any 
one of the acts mentioned: Hanson v. Do- 
herty, 1 W., 461. 


If upon application it satisfactorily appears that the writ of attachment 
was improperly or irregularly issued, it must be discharged. [L. ’86, p. 45, 
§ 33; 2 H. C., § 320; Cal. C. C. P., § 558.] 


See references to § 5350. 

If an attachment has been dissolved the 
sheriff's right of possession ceases, and a 
subsequent levy will not create a lien 
where there is a bona fide sale prior to 
actual levy under a second writ: Anderson 
v. Land, 5 W., 493; 34 Am. St. Rep., 875. 

Where property was attached, but before 


judgment the action was dismissed by 
plaintiff. and a chattel mortgage taken and 
foreclosed thereon, the fact that certain 
labor claim notices, under § 598 infra, were 
served in the original action, will not give 
such claimants a cause of action against 
the mortgagee: Wells v. Columbia Natl. 
Bank, 6 W., 621. 
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§ 5379. Return of Sheriff. 


The sheriff must return the writ of attachment with the summons, if 
issued at the same time, otherwise, within twenty days after its receipt, with 
a certificate of his proceedings indorsed thereon or attached thereto, and 
whenever an order has been made discharging or releasing an attachment 
upon real property, a certified copy of such order may be filed in the offices of 
the county auditors in which the notices of attachment have been filed, and 
be indexed in like manner. [L.’86, p. 45, § 34; 2 H. C., § 321; Cal. C. C. P., 
§ 559. ] 


See references to § 5350. 

See supra § 5369, return of inventory. 

It is the duty of the sheriff to indorse on 
the return what acts he performed in serv- 
ing the writ, and it will be presumed that 
he states all that he did in that behalf: 
Sharp v. Baird, 43 Cal., 577. 


If the acts are not stated, the return is 
defective: Porter v. Pico, 55 Cal., 165. But 
while a return that the officer duly levied 
the same is defective. yet it is prima facie 
evidence to show a due execution: Id. 

A defective return may be amended: See 
notes to next section. 


§ 5380. Liberal Construction—Amendments. 

This chapter shall be liberally construed, and the plaintiff, at any time 
when objection is made thereto, shall be permitted to amend any defect in 
the complaint, affidavit, bond, writ, or other proceeding; and no attachment 
shall be quashed or dismissed, or the property attached released, if the defect 
in any of the proceedings has been or can be amended so as to show that a legal 
cause for the attachment existed at the time it was issued, and the court shall 
give the plaintiff a reasonable time to perfect such defective proceedings. The 
causes for attachment shall not be stated in the alternative. [L. ’86, p. 46, 


§ 35; 2 H. C., § 322; Ia., § 4246.] 


See references to § 5350. 

See supra $ 47084, code to be liberally con- 
strued. 

See supra § 4953. amendments in general. 

A defective affidavit for attachment is 
not cause for disturbing a judgment, such 
affidavit may be cured by a supplemental 
i aaa Nesqually M. Co. v. Taylor, 1 W. 

1 


Although the sheriff's return in attach- 
ment is not accompanied by an inventory 
of the attached property, subsequent at- 
taching creditors are not entitled to prior- 
ity over the defective attachment: their 
only remedy being to compel an amend- 
ment: Fleischner v. P. P. Tel. Cable Co., 
55 Fed. Rep. (Wash.), 738. 

GENERALLY.—Amendments to the peti- 
tion setting up no new ground of attach- 
ment, but merely making the original more 
specific, and to the bond as to the amount 
of the penalty, should be allowed: Gourly 
v. Cormody, 23 Ia.. 212. 

A party is not prejudiced by any defects 
which can be corrected by amendment: 
Wadsworth v. Cheeney, 13 Ia., 576. 

An amendment is allowable correcting a 
defect in the form of the affidavit: Shaffer 
v. Sundwall, 3 Ia., 579; Lowenstein v. Mon- 


$ 5381. Power of Judge at Chambers. 


the bond: 
Holmes v. 


roe, 52 Ia., 231; or defect in 
Cheever v. Lane, 9 Ia., 193; 
Budd, 11 Ia., 186. 

A substituted bond is to be treated as if 
filed at the beginning of the action: Branch 
of State Bank v. Moris, 13 Ia., 136, 

A substitution of a sufficient bond will 
avoid the objection that the original is in- 
sufficient In amount: Van Winkle v. Stev- 
ens, 9 Ia., ‘ 

A writ may be amended which is defect- 
ive by reason of having the seal of the 
wrong court attached thereto: Murdough 
v. McPherrier, 49 Ia., 419; or where it fails 
to state the sum claimed in the action: 
Atkins v. Womeldorf, 53 la., 150; or where 
the writ recites that petition was filed in 
the circuit court, when in fact it was filed 
in the district court: Rock Island Plow 
Co. v. Breese, 83 Ia., 553; 49 N. W., 1026. 

Where a county had no engraved seal 
and a scroll was used, 
that fact, held sufficient: Conklin v. Wehr- 
man, 43 Fed. Rep. ([a.), 12. 

The sheriff’s return on the writ may be 
amended upon application to the court 
after as well as before the expiration of 
De an of office: Jeffries v. Rudloff, 73 

a., 60. 


The judge of any superior court shall have power to make every order 
which, by the provisions of this chapter, may be made by the court. [L. ’86, 


p. 46, § 36; 2 H. C., § 323.] 


$ 5382. Sheriff, Defined—Proceedings in Justices’ Courts. 
The word “sheriff,” as used in this chapter, is meant to apply to con- 
stables, when the proceedings are in a justice’s court; and when the pro- 
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ceedings are in a justice’s court, the justice is to be regarded as the clerk of 
the court for all purposes herein contemplated: Provided, That nothing con- 
tained in this chapter shall be construed to confer upon a justice of the peace 
power to issue a writ of attachment to be served out of the county in which 
such justice shall have his office, or to confer upon a sheriff, constable, or other 
officer power or authority to serve a writ of attachment issued out of justice’s 
court beyond the limits of the county in which such justice shall have his 
office, except in cases provided for in section 5361: And provided further, 
That nothing contained in this chapter shall be construed or held to authorize 
the attachment of real estate, or of any interest therein, under a writ of attach- 
ment issued out of any justice’s court. [L. 86, p. 46, § 37; 2 H. C., § 324; 
see Ia., §§ 4248, 4249.] 


See supra § 4681, subd. 8, jurisdiction of justices of the peace in attachments. 
See supra § 5350, note. 


CHAPTER II. 
OF GARNISHMENTS. 


§ 5390. Writ, Grounds for Issuance of. 

The clerks of the superior courts in the various counties in the state may 
issue writs of garnishment returnable to their respective courts in the fol- 
lowing cases:— 

1. Where an original attachment has been issued in accordans with the 
statutes in relation to attachments; 

2. Where the plaintiff sues for a debt and makes affidavit that such debt is 
just, due and unpaid, and that the garnishment applied for is not sued out to 
injure either the defendant or the garnishee; 

3. Where the plaintiff has a judgment wholly or partially unsatisfied in the 
court from which he seeks to have a writ of garnishment issued. [L. ’93, p. 
95, § 1; see Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 183.] 


tion to compel him to turn it over: Coombs 
v. Davis, 2 W. T., 466; Weisbach v. Arnold, 
3 W. T., 111; but if he claim a lien upon the 
property, he can only be required to turn 
it over to the sheriff until such lien is sat- 
isfied: Coombs v. Davis, supra. 
GENERALLY. — Garnishment furnishes 
an adequate remedy in ordinary cases; but 
when there are questions arising out of 
trusts, fraudulent combinations, ete., an 
equitable proceeding affords a more appro- 
priate remedy: G. H. & S. A. Ry. Co. V. 
Hume, 59 Tex., 47; G. H. & S. A. Ry. Co. v. 


For former laws on the subject of gar- 
nishment, see 2 Hill’s Code, §§ 497, 498, and 
notes to §§ 5350 and 5362 supra. 

See supra § 53%68, attachment of money in 
court. 

See supra $ 
to execution. 

See supra § 6600, garnishment in justice’s 
court. 

See notes to § 4291 supra. 

See notes to § 5269. 

Where a fire insurance company has been 
garnished in another state upon its indebt- 


5312, proceedings supplemental 


edness to a citizen in this state upon its 
policy or insurance, such fact is a good de- 
fense to an action in this state against the 
corporation: Neufelder v. German, etc., 
Ins. Co., 6 W., 

The requirement. of § 182, Code of °81, that 
the garnishee shall appear and be exam- 
ined does not create an adversary proceed- 
ing, but is simply a method of probing his 
conscience, and unless on the hearing he 
admits having possession of the defend- 
ant’s property, the court has no jurisdic- 


McDonald. 53 Tex., 510; G. H. & S. A. Ry. 
Co. v. Butler. 56 Tex., "506; Price v. Brady, 
21 Tex., 614; Taylor v. Gillean, 23 Tex., 5v8. 

Garnishment based on an attachment 
falls when the latter is quashed: Halek v. 
Phoenix Ins. Co., 63 Tex., 66. 

Process of garnishment is not premature 
served on an insurance company, to reach 
amount due on policy after loss, although 
proof of loss has not been made: Phoenix. 
Ins. Co. v. Willis, 70 Tex., 12; 6 S. W., 825 
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In the case mentioned in subdivision two of the preceding section the 
plaintiff shall execute a bond with two or more good and sufficient sureties, 
to be approved by the clerk issuing the writ, payable to the defendant in the 
suit, in double the amount of the debt claimed therein, conditioned that he 
will prosecute his suit and pay all damages and costs that may be adjudged 
against him for wrongfully suing out such garnishment. [L. 93, p. 95, § 2; 
Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 184.] 


$ 5392. Application for—Affiidavit. 


Before the issuance of the writ of garnishment the plaintiff or some one 
in his behalf shall make application therefor by affidavit, stating the facts 
authorizing the issuance of the writ, and that the plaintiff has reason to be- 
lieve, and does believe, that the garnishee, stating his name and residence, 
is indebted to the defendant, or that he has in his possession, or under his 
control, personal property or effects belonging to the defendant, or that the 
garnishee is an incorporated or joint stock company, and that the defendant 
is the owner of shares in such company or has an interest therein. [L. ’93, p. 
95, § 3; Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 185.] 


A county cannot be garnished when not 
Hable to an action by the principal defend- 
ant, as the claim is not subject to presen- 
tation for allowance or rejection: Eureka 
Sandstone Co. v. Pierce Co., 8 W., : 

Funds deposited by public officer in bank 
in his individual name belong, in equity, to 
the municipal corporation of which he is 
an officer, and cannot be garnished at sult 
of his individual creditors: Marx v. Par- 
ker. 9 W., 473. 

The fact that a custodian of city funds 
must give a bond for their proper disposi- 
tion does not thereby constitute him a mere 
debtor to the city therefor, but he is the 
bailee, subject to special obligations; and 
such funds, when deposited in bank by 
him, are not subject to garnishment at 
suit of judgment creditor: Id.; cited in 
Fairchild v. Hedges, 14 W., 121. 

Where a bank summoned as garnishee 
sets up in its answer that it has money 
deposited by the judgment defendant, but 
that it has been collected and deposited by 
defendant as city marshal, and that all 
sums held in defendant’s name by gar- 
nishee belong to the city, it is error for the 
court, of its own motion, to require the 
city to appear therein as intervenor: Marx 
v. Parker, supra. 

The drawing of checks upon a general 
deposit in a bank, prior to garnishment of 
the drawer’s account, does not exempt an 
amount equal to such checks, When the 
latter are not presented until after the ser- 
vice of the writ in garnishment: Commer- 
cial Bank v. Chilberg, 14 W., 247. 

The superior court has no authority ina 
garnishment proceeding to make an order 
directing that a person not regularly 
served shall be made a party defendant. 
although it may appear from the answer 


or examination of the garnishee that such 
person is a necessary party: State v. Su- 
perior Court, 15 W., 5009. 


A county is not liable to garnishment 
unless made so by express statutory pro- 
vision: State v. Tyler, 14 W., 495: and the 
fact that corporations are named by stat- 
ute as among those upon whom process in 
garnishment may be served does not apply 
to municipal corporations, unless they are 
expressly included: Id. 


A judgment against a county as gar- 
nishee defendant is void on collateral at- 
tack, when the statutes do not make a 
county subject to garnishee process: Id. 

Money due under an insurance policy for 
the loss of property by fire is not exempt 
from garnishment, if it is not made to 
appear by pleading and proof that the 
property itself was exempt from execution: 


Wilson v. McLachlan, 12 W., 154; distin- 
gutsning P. S. D. B. & P. Co. v. Jeffs, 11 
. 466. 


A trespasser in possession of another’s 
goods cannot be charged as garnishee of 
the owner: W ooding v. Puget Sound Natl. 
Bank, 11 W.. 527. 

Proceedings against garnishees should be 
prosecuted by the creditor with reasonable 
diligence; and the fallure of a creditor to 
prosecute his claim for a period of two 
years after service of the writ is sufficient 
to defeat his rights thereunder: Id. 

Where a law giving a right to garnish- 
ment proceedings has been repealed subse- 
quent to the commencement thereof. and 
the repealing act contains no saving clause, 
the effect of the repeal is to quash pending 
proceedings: Id. 

GENERALLY.—Affidavit by agent is suf- 
ficient which alleges that atħant has reason 
to believe, etc.: Simon v. Greer, 34 S. W.. 
343 (Tex.); it may be made by an attorney 
Willis v. Lyman, 22 Tex., 26S. 

An affidavit that garnishee is indebted to 
defendant, or has in his hands effects of 
defendant, is not subject to objection as 
being in the alternative: White v. Lynch, 
23 Tex., 195. 

In proceedings against an insurance com- 
pany an affidavit that the agent of the 
company is indebted to the defendant will 
not support a judgment against the com- 
pany: Bowers v. Continental Ins. Co., 6 
Tex., 51. 

An affidavit is not invalid as to garnishee 
because it states that another person be- 
sides the garnishee is indebted to defend- 


ant: Curtiss v. Natl. Bank, 78 Tex., 250; 
14 S. W., 614. 

Property not subject to garnishment: 
Notes and accounts held for collection: 
Price v. Brady. 21 Tex., 614; Taylor v. Gil- 
lean, 23 Tex., 508; Ellison v. Tuttle, 26 Tex., 


1492 


Cuar. II. ] OF GARNISHMENTS. (32 5393-5395 


283: Womack v. Stokes, 35 S. W., 82. Nego- 82. But money represented by draft pur- 
tiable note, unless shown to be in payee’s chased by garnishee for remittance to 
hands after maturity: Bassett v. Garth- principal defendant, not exempt from gar- 
waite, 22 Tex., 230; Inglehart v. Moore, 21 nishment as to choses in action: Moursund 
Tex.. 501; Knapp v. Teel, 33 Tex., 811. Debts v. Priess, 34 Tex.. 54; 9 S. W., 775. A claim 
for which sults are pending in another in tort, however, is not subject to garnish- 
court: Miller v. Taylor, 14 Tex., 538; Arthur ment until final judgment: Kreisle v. 
v. Batte, 42 Tex., 159; McRee v. Brown, 45 Campbell, 32 S. W., 581. Nor moneys in 
Tex., 503. Property in hands of receivers, possession of a sheriff, taken from prisoner 
administrators, etc.: Edwards v. Norton, for safe keeping: Richardson v. Anderson, 
55 Tex., 405; Kreisle v. Campbell, 33 S. W.. 18 S. W., 198. 

§ 5393. Writ, When and How Issued. 

When the foregoing requisites have been complied with the clerk shall 
docket the case in the name of the plaintiff as plaintiff and of the garnishee 
as defendant, and shall immediately issue a writ of garnishment directed to 
the garnishee, commanding him to appear before the court from which it is 
issued within twenty days after the service of the writ upon him, if the 
same be served upon him within the county in which the same is issued, or 
within thirty days if served in any other county in this state, and to answer 
on oath what, if anything, he is indebted to the defendant, and was when 
such writ was served, and what personal property or effects, if any, of the 


defendant he has in his possession or under his control, or had when such writ 
was served. [L. 793, p. 96, § 4: see Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 


186.] 


In case of several garnishees in a suit, the judgment: Cohn v. Tillman, 66 Tex., 
failure to docket garnishment against each, 9S; 18 S. W., 111; Ins. Co. v. Sieligson, 5 
though an irregularity, does not invalidate Tex., 3. 

§ 5394. Writ Against Incorporated Companies, How Served. 

Where it appears from the plaintiff’s affidavit that the garnishee is an 
incorporated or joint stock company, in which the defendant is the owner 
of shares, or is interested therein, the writ of garnishment shall further re- 
quire the garnishee to answer upon oath what number of shares, if any, 
the defendant owns in such company, or owned when such writ was served. 
[L. 793, p. 96, § 5; see Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 187. ] 


§ 5395. Writ, Form of. 
Said writ may be substantially in the following form:— 

State of Washington. 

To A B, Greeting: 

Whereas, in the superior court of the state of Washington, in and for 
county, in a certain cause wherein C D is plaintiff and E F is defendant, 
the plaintiff claiming an indebtedness against the said E F of dollars, 
besides interest and cost of suit, has applied for a writ of garnishment 
against you: 

Now, therefore, you are hereby commanded to be and appear before the 
eaid court within twenty days after the service upon you of this writ, if served 
within county, and within thirty days after the service of this writ upon 
you if served in any other county of this state, then and there to answer upon 
oath what, if anything, you are indebted to the said E F, and were when this 
writ was served upon you, and what effects, if any, of the said E F you have 
in your possession or under your control, and had when this writ was served 
(and if the garnishee be an incorporated or joint stock company, in which 
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the defendant is alleged to be the owner of shares, or interested therein, then 
the writ shall proceed; and further, to answer what number of shares, if any 
the said E F owns in such company, and owned when this writ was served 
upon you). [L. 793, p. 96, § 6; see Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 
188. ] 


This section is not mandatory, and the amount of claim against defendant: Curtis 
writ is not vitiated by omission to state v. Natl. Bank, 78 Tex., 250; 14 S. W., 614. 
§ 5396. Dating and Testing. 
The writ of garnishment shall be dated and tested in like manner as 
the writ of attachment, and the name and office address of the plaintiff’s 
attorney shall be indorsed thereon, or in case the plaintiff has no attorney, 
then the name and address of the plaintiff shall be indorsed thereon, and 
may be delivered to the sheriff by the clerk who issues it, or he may deliver 
it to the plaintiff, or his agent or attorney for that purpose. [L. 793, p. 97, 
§ 7; see Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 189.] 


§ 5397. Service of. 


PAVE gk £ The sheriff, on receiving the writ of garnishment, shall immediately 


proceed to serve the same on the garnishce, in like manner as summons is 
served, and shall make return thereof in like manner as a return of summons 
is made. [L.?93, p. 97, § 8; see Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 190. ] 


Notice of garnishment, under § 2722 of hold jurisdiction: Dittenhoefer v. Clothing 
1 Hill's Code, must be served personally Co., 4 W.. 519. 
upon the attorney of a foreign insurance Actual knowledge by garnishee of issu- 
company, but where the notice is left with ance of writ against him, will not dispense 
a third person in the attorney’s office, with service: Harrell v. Mexico Cattle Co., 
while he is absent from the state, his sub- 73 Tex., 612; 11S. W., 868 
sequent answer in the proceedings will up- 
§ 5398. Effect of Service. 3 

From and after the service of such writ of garnishment, it shall not be 

lawful for the garnishee to pay to the defendant any debt or to deliver to him 
any effects, nor shall the garnishee if an incorporated or joint stock company, 
in which the defendant is alleged to be the owner of shares or to have an 
interest, permit or recognize any sale or transfer of such shares or interest; 
and any such payinent, delivery, sale or transfer shall be void and of no 
effect as to so much of said debt, effects, shares, or interest as may be necessary 
to satisfy the plaintiff's demand. [L. 793, p. 97, § 9; Tex. Rev. Civ. Stat., 
Tit. 9, Ch. 2, Art. 191.] 

Under this section, where garnishee held erty in custodio legis: Focke v. Blum, 82 


property belonging to principal defendant, Tex., 436; 17 S. W., 770. 
the service of the writ placed such prop- 


§ 5399. Answer and Service of. 

The answer of the garnishee shall be under oath in writing and signed 
by him, and shall make true answers to the several matters inquired of in the 
writ of garnishment, and shall be served upon the plaintiff or his attorney and 
filed with the clerk of the superior court. [L. 793, p. 97, à 10; see Tex. Rev. 
Civ. Stat., Tit. 9, Ch. 2, Art. 192.] 


Garnishee may set up every defense he Leave may be granted garnishee to file 
has against defendant: Ellison v. Tuttle, an amended answer: Simon v. Ash, 20 S. 
26 Tex., 283. W., 719. (Tex. Civ. App.) 
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§ 5400. Garnishee Discharged When. 

Should it appear from the answer of the garnishee that he is not indebted 
to the defendant, and was not so indebted when the writ of garnishment 
was served on him, and that he has not in his possession or under his control 
any personal property or effects of the defendant, and had not when the 
writ was served; and when the garnishee is an incorporated or joint stock 
company in which the defendant is alleged to be the owner of shares of stock 
or interested therein, if it shall further appear from such answer that the 
defendant is not, and was not when the writ was served, the owner of any of 
such shares or interested in such company, and should the answer of the 
garnishee not be controverted as hereinafter provided, and within the time 
hereinafter provided, the court shall enter judgment discharging the gar- 
nishee. [L. 793, p. 98, § 11; see Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 193.] 


An answer by a garnishee that he was cient: Melton v. Lewis, 74 Tex., 411; 12 S. 
did not know any one who was, le insu UT 
§ 5401. Judgment by Default, When. 

Should the garnishee fail to make answer to the writ within the time 
prescribed therein, it shall be lawful for the court, and on or after the time 
to answer such writ has expired, to render judgment by default against such 
garnishee for the full amount claimed by plaintiff against the defendant, 
or in case plaintiff has a judgment against defendant, for the full amount of 
such judgment with all accruing interest and costs. [L. 93, p. 98, § 12; see 
Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 194.] 


Judgment by default cannot be rendered to answer: Johnson v. McCutchings, 43 
against a garnishee when the writ fails to Tex., 553. 
designate the cause in which he is required 
§ 5402. Judgment Against Garnishee, Enforcement of. 

Should it appear from the answer of the garnishee or should it be other- 
wise made to appear, as hereinafter provided, that the garnishee is indebted to 
the defendant in any amount, or was so indebted when the writ of garnish- 
ment was served, the court shall render judgment for the plaintiff against 
such garnishee for the amount so admitted or found to be due to the defendant 
from the garnishee, unless such amount shall exceed the amount of plaintiff’s 
claim or demand against the defendant with interest and costs, in which case 
it shall be for the amount of such claim or demand, interest and costs: Pro- 
vided, however, If it shall appear from the answer of the garnishee and the 
same is not controverted, or if it shall appear from the trial hereinafter pro- 
vided for, that the garnishee is indebted to the principal defendant in any 
sum, but that such indebtedness is not matured and is not due and payable, 
the court shall make an order requiring the garnishee to pay such sum into 
court when the same becomes due, the date when such payment is to be made 
to be specified in said order, and in default thereof that judgment shall be 
entered against the garnishee for the amount of such indebtedness so ad- 
mitted or found due. In case the garnishee shall pay said sum at the time 
specified in said order, said payment shall operate as a discharge, otherwise 
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judgment shall be entered against him for the amount of such indebtedness, 
which judgment shall have the same force and effect, and be enforced in like 
manner as other judgments provided for in this chapter: Provided further, 
That if judgment shall be rendered in favor of the principal defendant, or if 
any judgment rendered against him be satisfied prior to the date of payment 
specified in said order, the garnishee shall not be required to make the pay- 
ment hereinbefore provided for, nor shall any judgment in such case be 
entered against him. [L. ’93, p. 98, § 13; see Tex. Rev. Civ. Stat., Tit. 9, Ch. 


2, Art. 205.] 


An order requiring persons, not impleaded 
in an action, except as garnishees, and 
having no notice, to. deliver property 
claimed by them to another also another 
party, but being the sheriff holding the at- 
tachment writ, is void for want of juris- 
diction and amounts to taking of private 
property without due process of law: 
Weisback v. Arnold, 3 W. T., 111. 

Notice to the debtor of an assignment of 
a chose in action, before the service of 
notice of garnishment upon him for a debt 
of the assignor, is not essential to the pro- 
tection of the assignee; but the garnishee, 
upon subsequent notice of the assignment, 
is bound to bring it to the attention of the 
court; and if he fails so to do, neither a 
subsequent voluntary payment to his cred- 
itor or the garnisher, nor a judgment 
against him as garnishee, will be available 
as a defense to an action against him by 
the assignee: Bellingham Bay B. Co. v. 
Brisbois, 14 W., 173. 

The fact that a garnishment proceeding 
has not been properly docketed and indexed 
is no defense to a garnishee who pays over 
money after having been duly served with 
process in the garnishment proceeding and 
having appeared and answered therein 
prior to the time of making such payment: 
Wood v. Ward, 14 W., 640. 

The payment by a garnishee defendant 
of moneys in dispute to the clerk of the 
court will not discharge the garnishee from 
Hinbilitvy when the payment is made in sat- 
isfaction of a judgment against the gar- 
nishee in favor of the principal debtor, and 
the money is not deposited with the clerk 
for the purpose of disclaiming any Interest 
therein, as provided by §$ 4843 and 4844 su- 
pra, when money. property or Indebtedness 
is claimed by different parties: Id. 


§ 5403. Execution. 


The deposit in court by a garnishee de- 
fendant of the amount due from it on a 
judgment to the principal defendant with- 
out including the interest, entitles it to 
only a pro tanto discharge in the garnish- 
ment proceeding: Bellingham Bay B. Co. 
v. Brisbois, supra. 

In garnishment proceedings plaintiff is 
entitled to show that the garnishee defend- 
ant, by reason of some understanding, 
either secret or expressed, is the trustee or 
holder of the property of the principal 
debtor in order to keep it out of the reach 
of creditors; and in such case the garnishee 
may be held by the creditor for the amount 
of the property, although the principal 
debtor may have no right to enforce a 
claim therefor against such garnishee: 
Miller & Co. v. Plass, 11 W., 237. 

When the only issue in a garnishment 
proceeding is as to whether or not the 
garnishee has in his possession personal 
property belonging to the principal debtor, 
it is error, upon a finding against the gar- 
nishee, to enter a money judgment against 
him: Campbell v. Simpkins, 10 W., 160. 

If the object of a garnishment proceeding 
is to ascertain the title and right of posses- 
sion of personal property, instead of the 
recovery of money, the action is within the 
appellate jurisdiction of the supreme court 
although the principal debt may be less 
than two hundred dollars: Id. 

Plaintiff in garnishment may recover 
against garnishee where he is the maker 
of a note not due, but which matures be- 
fore garnishee files his answer, notwith- 
standing that before filing answer and 
after maturity of note, the garnishee paid 
it to payee: Thompson v. Natl Bank, 66 
Tex., 156; 18 S. W., 350. 


Execution may be issued on the judgment against the garnishee herein 


provided for in like manner as upon any other judgment. 


The amount made 


upon any such execution shall be paid by the officer executing the same to 
the clerk of the superior court from which such execution was issued; and 
in cases where judgment has been rendered against the defendant the amount 
made on the execution shall be applied to the satisfaction of the judgment, 
interest and costs against the defendant. In case judgment has not been 
rendered against the defendant at the time execution issued against the gar- 
nishee is returned, any amount made on said execution shall be paid to the 
clerk of the court from which such execution issued who shall retain the 
same until Judgment be rendered in the action between the plaintiff and 
defendant. In case judgment be rendered therein in favor of the plaintiff, 
the amount made on the execution against the garnishee shall be applied 
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to the satisfaction of such judgment and the surplus, if any there be, shall be 
paid to the defendant. In case judgment be rendered in such action in favor 
of the defendant, the amount made on said execution against the garnishee 
shall be paid to the defendant. [L. 93, p. 99, § 14.] 


§ 5404. Decree to Deliver Effects. 

Should it appear from the garnishee’s answer or otherwise that the gar- 
nishee has in his possession or under his control, or had when the writ was 
served, any personal property or effects of the defendant liable to execution, 
the court shall render a decree requiring the garnishee to deliver up to the 
sheriff on demand such personal property or effects or so much of them as 
may be necessary to satisfy the plaintiff’s claim. In cases where a judgment 
has been rendered in favor of the plaintiff against the defendant, such per- 
sonal property or effects may be sold in like manner as any other property 
is sold upon an execution issued on said judgment. In cases where judgment 
has not been rendered in the principal action, the sheriff shall retain said 
personal property or effects in his possession until the rendition of judgment 
therein, and in case judgment is rendered in said principal action in favor of 
the plaintiff, said goods or effects, or sufficient of them to satisfy such judg- 
ment, may be sold in like manner as other property is sold on execution, by 
virtue of an execution issuing on said judgment. In case judgment shall be 
rendered in said action against the plaintiff and in favor of the defendant, 
such effects and personal property shall be by the sheriff returned to the de- 
fendant: Provided, however, That in cases where such effects or personal 
property are of a perishable nature, or the interests of the parties will be sub- 
served by making a sale thereof before judgment, the court may order a sale 
thereof by the sheriff in like manner as sales upon execution are made and 
the proceeds of such sale shall be paid to the clerk of the superior court, and 
like disposition shall be made of such proceeds at the termination of the action 
as would have been made of such personal property or effects under the pro- 
visions of this section, in case such sale had not been made. [L. ’93, p. 100, 
§ 15; see Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 193. ] 


§ 5405. Procedure on Failure of Garnishee to Surrender Effects. 

Should the garnishee adjudged to have effects or personal property of 
the defendant in his possession or under his control as provided in the [last] 
preceding article [section], fail or refuse to deliver them to the sheriff on 
such demand, the officer shall immediately make return of such failure or 
refusal, whereupon, on motion of the plaintiff, the garnishee shall be cited to 
show cause why he should not be attached for contempt of court for such 
failure or refusal, and should the garnishee fail to show some good and suffi- 
cient excuse for such failure and refusal, he shall be fined for such contempt 
and imprisoned until he shall deliver such personal property or effects. [L. 
’93, p. 101, § 16; see Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 207. ] 


$ 5406. Sale of Shares of Stock, When. 
Where the garnishee is an incorporated or joint stock company, and it 
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appears by the answer or otherwise that the defendant is or was, when the 
writ of garnishment was served, the owner of any shares of stock in such 
company or any interest therein, the court shall render a decree ordering the 
sale under execution in favor of the plaintiff, against the defendant, of such 
shares or interest of the defendant in such company, or so much thereof as 
may be necessary to satisfy such execution. [L. 93, p. 101, § 17; Tex. Rev. 
Civ. Stat., Tit. 9, Ch. 2, Art. 208. ] 


Under this and the next section, service 
on a corporation gives plaintiff a quasi 
lien on stock owned by defendant, and a Stock held as collateral security may be 
sale under judgment in suit passes title as garnished under this section: ead v. 
against a subsequent garnishment, though Natl. Bank, 74 Tex., 457; 12 S. W., 113. 
judgment in latter suit is rendered first: ` 


73 Tex., 612; 


Harrell v. Mexico Cattle Co., 
11 S. W., 863. 


$ 5407. Sale, How Made. 

The sale so ordered shall be conducted in all respects as other sales of 
personal property under execution, and the sheriff making such sales shall 
execute a transfer of such shares or interest to the purchaser with a brief 
recital of the judgment of the court under which the same was sold. [L. 93, 
p. 101, § 18; see Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 209. ] 


§ 5408. Effect of Sale. 

Such sale shall be valid and effectual to pass to the purchaser all the 
right, title and interest which the defendant had in such shares of stock, or 
in such company, and the proper officers of such company shall enter such 
sale and transfer on the books of the company in the same manner as if the 
sale had been made by the defendant himself. [L. 93, p. 101, § 19; Tex. Rev. 
Civ. Stat., Tit. 9, Ch. 2, Art. 210. ] 


§ 5409. Plaintiff’ May Controvert Answer. 

If the plaintiff should not be satisfied with the answer of the garnishee 
he may controvert the same by affidavit in writing signed by him, stating 
that he has good reason to believe and does believe that the answer of the 
garnishee is incorrect, stating in what particulars he believes the same is 
incorrect. [L. 793, p. 101, § 20; Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 211.] 


In garnishment proceedings, the fraudu- 
lent character of the transfer of property 
from principal debtor to garnishee defend- 
ant may be shown under the statutory 
issue provided for in this and § 5411: Miller 
& Co. v. Pluss, 11 W., 237. 

Good faith’ ‘of title and possession of 


garnishee may be controverted: Farror v. 
Bates, 55 Tex., 193 

The burd2n of proof is with the creditor 
in controverting an answer: Howard v. 
Crawford, 21 Tex., 399; et v. Tuttle, 26 
Tex.. 283; East Line Ry. Terry, 50 Tex., 
129; Scheuber v. Simons, 2 S. W., 72. 


$ 5410. Defendant May Controvert Answer. 
The defendant may also in like manner controvert the answer of the 


garnishee. 


§ 5411. Issue and Trial. 


[L. 93, p. 101, § 21; Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 212.] 


If the answer of the garnishee is controverted, as provided in the two 


preceding sections, an issue shall be formed, under the direction of the court, 
and tried as other cases: Provided, however, No pleadings shall be necessary 
on such issue other than the affidavit of the plaintiff, the answer of the gar- 


1498 


Cuap. II.) OF GARNISHMENTS. 


[88 5412-5415 
nishee and the reply of the plaintiff or defendant controverting such answer, 
unless otherwise ordered by the court. [L. ’93, p. 101, § 22; Tex. Rev. Civ. 
Stat., Tit. 9, Ch. 2, Art. 213. ] 


A joining of issue, under this section, 
even though orally, casts upon plaintiff the 
burden of proving the existence of a judg- 


ment upon which the proceeding is based: 
Kelly v. Gibbs, $4 Tex., 143; 19 S. W., 380, 
T63. 


past 


$ 5412. Exemption of Wages. 

Current wages or salary to the amount of one hundred dollars for per- 
sonal services rendered by any person having a family dependent upon him 
for support shall be exempt from garnishment, and where it appears upon 
the trial, or by the answer of the garnishee, when not controverted as herein- 
before provided, that the garnishee is indebted to such defendant for such 
current wages or salary for an amount not exceeding one hundred dollars, 
the garnishee shall be discharged as to such indebtedness. [Cf. L. 93, p. 102, 
§ 23; L. ’97, p. 24, § 1; Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 218.] 


See supra § 5248, specification of exempt 
property. 

See supra § 5248a, property not exempt 
from wages of clerks, laborers, etc. 

Moneys earned by a physician held ex- 


W., 344. 

A garnishee who is indebted to the princi- 
pal defendant for current wages, is bound 
to disclose the facts showing an exemp- 
tion, where the principal defendant has not 


empt in Snyder v. Galveston, 15 S. W., 202. 
one to the benefit of this provi- 
sion: 


voiuntarily appeared and has not been 
formally cited: N. P. Ry. Co. v. Whipsker, 
Bell v. Indian Live Stock Co., 118. 77 Tex., 14; 13 S. W., 639. 


` 


$ 5413. Costs and Attorney’s Fees. 

Where the garnishee is discharged upon his answer, the costs of the 
proceeding, including a reasonable compensation to the garnishee for attor- 
neys’ fees, shall be taxed against the plaintiff; where the answer of the gar- 
nishee has not been controverted and the garnishee is held thereon such 
costs shall be taxed against the defendant and included in the judgment. 
Where the answer is controverted the costs shall abide the issue of such con- 
test. [L.’93, p. 102, § 24; Tex. Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 219. ] 


An attorney’s fee of ten dollars, held value of services: Johnson v. Blanks, 68 
properly allowable to garnishee, and the Tex., 495; 4 S. W., 557; Wilis v. Heath, 15 
court need not take testimony to determine Tex., 124; 12 S. W., 971. 
$ 5414. Sufficiency of Answer Against Defendant. 

It shall be a sufficient answer to any claim of the defendant against the 
garnishee founded on any indebtedness of such garnishee or on the possession 
by him of any personal property or effects, or where the garnishee is an incor- 
porated or joint stock company, in which the defendant was the owner of 
shares of stock or other interest therein for the garnishee to show that such 
indebtedness was paid or such effects delivered, or such shares of stock or 
other interest in such company were sold under the judgment of the court 
in accordance with the provisions of this chapter. [L. 793, p. 102, § 25; Tex. 
Rev. Civ. Stat., Tit. 9, Ch. 2, Art. 220. ] 


Judgment against garnishee is dependent 
on the judgrnent against defendant, and 
that being void or reversed the other falls 
with it: Edrington v. Allsbrooks, 21 Tex., 


186; Rowett v. Lane, 43 Tex., 274. The gar- 
nishee must see that there is a valid judg- 
ment against defendant: Sun Mutual Ins. 
Co. v. Seecligson, 59 Tex., 3 


§ 5415. Provisions Inapplicable to Justices of the Peace. 
The provisions of this chapter shall not apply to actions and proceedings 
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before justices of the peace, but garnishments shall be made in such actions 
and proceedings in the manner now provided by existing laws. [L. ’93, p. 


102, § 26.] 


CHAPTER III. 


OF CLAIM AND DELIVERY (REPLEVIN). 


§ 5418. Plaintiff May Claim Immediate Delivery. 

The plaintiff in an action to recover the possession of personal property 
may, at the time of issuing the summons, or at any time before answer, claim 
the immediate delivery of such property as herein provided. [L. 754, p. 150, 
§ 100; L. ’69, p. 35, § 140; Cd. 781, § 142; 2 H. C., § 255; Cal. C. C. P., § 
509; see Or., § 132; see N. Y., § 1689 et seq. ] 


See supra § 4800, limitations of actions for. 

See supra § 4842, substitution and inter- 
pleader. 

See supra $ 5020, verdict in actions for 
specific personalty. 

See supra § 5118, judgments in actions for 
specific personalty. 

See supra § 5262 et seq., claim of third 
persons to property levied upon. 

See supra 3 5266, judgment in claim of 
third person. 

See infra § 6588, claim and delivery in 
justices’ courts. 

Sce supra 8 
goods, when. 

The proceedings authorized by § 5262 et 
seq., constitute a concurrent remedy with 
the action of replevin: Scott v. McGraw, 
3 W., 675, 678; Chapin v. Bokee, 4 W., 13; 
see Belton v. Wollis, 1 Fla., 225. 

In replevin plaintiff must have either the 
actual possession, or the right of reducing 
the property to possession, at the time of 
the unlawful taking: Sires v. Newton, 1 
W. T., 356. 

Where plaintiff alleges ownership gener- 
ally, without setting out his source of title, 
and introduces a bill of sale as evidence, 
defendant may set up in his answer that 
the bill of sale under which plaintiff holds 
is a mortgage: Kerron v. N. P.L. & M. 
Co., 1 W., 2il. 

The defendant in an action to recover 
specific personal property may, under the 
general denial, prove ownership or the 
right of possession in a third person: 
Chamberlin v. Winn, 1 W., 501; same, 1 W., 
259. 

Where defendant in replevin sets himself 
up as owner of the chattels in controversy, 
necessity of demand prior to institution of 
action is waived: National Bank v. Meer- 
waldt, & W., 630. 

In replevin, the person in possession of 
the chattel in question is the only neces- 
sary defendant, although an interest may 
be asserted in others: Id.; aftirming Scott 
v. McGraw, 3 W., 675. holding that where 
a sheriff is in possession he is the only nec- 
essary party defendant. 

In an action to recover specific personal 
property, an allegation of venue in the 
complaint is necessary to give the court 
jurisdiction: Stiles v. James, 2 W. T.. 194; 
but where the sheriff's return filed in the 
cause shows that the property is within the 
jurisdiction of the court, the omission of 
an allegation of venue in the pleading is 
cured: , 

An Instruction to the jury that “the 
plaintiff claims that the defendant detains 
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her property, fifty head of neat cattle, * 
> * The defendant denies that he detains 
any of said property; so, as to the cattle, 
the issue is clear and positive,” is mislead- 
ing, because it ignores the question of own- 
ership or right of possession: Chamberlain 
v. Winn, supra. 

If an officer, through mistake or design, 
seize property under execution and attach- 
ment, not belonging to the defendant in 
the writ, or not subject to seizure though 
belonging to defendant, he is a trespasser, 
and the goods may be recovered in re- 
plevin, or the owner may sue him in tres- 
pass or trover at his election: Scott v. Mc- 
Graw, 3 W., 675, 677; Dawson v. Baum, 3 W. 


The vendor of goods, sold on credit, may 
rescind the sale for vendee's fraud and 
maintain replevin against the sheriff in 
whose custody the goods are by virtue of a 
valid writ of execution: Scott v. McGraw, 
supra. 

In replevin to recover wheat seized by a 
constable under foreclosure notice on chat- 
tel mortgage, the mortgagee is estopped 
from asserting that the constable and not 
himself was in possession, when he admit- 
ted he had possession, and refused to de- 
liver it upon demand, and gave a delivery 
bond therefor when seized by the sheriff: 
Harris v. Hayfield, 56 W., 230. 

In replevin for hay claimed by virtue of 
ownership of land of which defendant is in 
possession, tithe may be inquired into: 
Laurendeau v. Fugelli, 1 W., 559. 

One in possession of railroad land under 
preference right of purchase may maintain 
replevin for crops grown thereon against a 
trespasser, although the latter, subsequent 
to his forcible entry, may have filed a de- 
claratory statement thereon as a part of 
the public domain: Laurendeau v. Fugelli, 
5 W., 94; following same, 1 W., 559, and 
Atherton v. Fowler, 9% U. S., 513, approved 
in Laurendeau v. Fugelli, 5 W., 682, 633. 

A mortgagee in possession, the mortgage 
being valid between the parties, and made 
in good faith, has the right of possession 
against all the world, and cannot be de- 
prived thereof except on payment of the 
mortgage debt: Marsh v. Wade, 1 W.. 53s. 

Where a mortgagee seeks to recover in 
replevin mortgaged ploperty attached by 
creditors of the mortgagor, while in the 
plaintiff's possession, it is error to treat the 
transaction as a pledge, after excluding the 
mortgage for invalidity: Marsh v. Wade, 
supra. 

If personal property has been mortgaged 
to plaintiffs by third parties, and after- 
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wards, but prior to the maturity of the 
debt, delivered by the mortgagors to de- 


fendant, it is a failure of proof, and nota 
mere variance, to prove the existence of 
the mortgage in support of the allegation 
of ownership: Silsby v. Aldridge, 1 W., 117; 
ie in Kerron v. N. P., etc., M. Co., 1 W., 

44, 

Where the lessee of school lands quarries 
stone thereon, and subsequently assigns the 
lease and sells the stone to another, the 
latter’s possession under claim of owner- 
ship will support an action in replevin 
against one who, without right. enters the 
land and removes the stone: Reynolds v. 
Dexter Horton & Co., 2 W., 1%. 

In an action by wife to recover possession 
of persona] property she is not required to 
deraign her tithe thereto: Freeburger v. 
Caldwell, 5 W., 769. 

If plaintiff claims as owner under a bill 
of sale from a third party, proof that he is 
merely a mortgagee, will defeat a recov- 
ery: Kerron v. N. P., ete., M. Co.. 1 W.. 241. 

Where a debtor, in view of a general as- 
signment. mortgages chattels in fraud of 
his creditors, and subsequently executes a 
general assignment, his assignee may re- 
plevy the goods thus fraudulently trans- 
ferred: Manstield v. Bank, 5 W.. 665. 

But where he sues to recover the pro- 
ceeds of goods converted into money, as an 
incident to a judgment in his favor, he is 
entitled to costs: Mansfield v. Bank, 6 W., 
603. 

Where, however, the goods in controversy 
have been converted into money and with 
the consent of the parties deposited in 
court, the only question for decision is as 
to which party is entitled to receive same 
from the officer. and neither party is liable 
a its safe keeping as against the other: 
d. 

Where plaintiffs have given bond in re- 
plevin and taken possession of the property 
in controversy, and thereafter plaintiff 
voluntarily dismisses the action, tt is error 
to dismiss without also rendering judg- 
ment restoring to defendant the property 
or give judgment for its value: Liebmann 
v. McGraw, 3 W., 520; disapproving Cap. L. 
Co. v. Hall, 10 Or.. 204. 

Where the defense in replevin gives no 
evidence showing greater value than as 
stated in claimant's affidavit, no issue 
thereof is to be submitted to the jury, but 
the value alleged binds the claimant. and 
it is unnecessary for an attaching creditor 
to show bona fides until attacked by his 
adversary: Peterson v. Woolery, 9 W., 390. 

VERDICT.—In replevin, the jury should, 
under § 5020 supra. assess the value of the 
property, Whether their verdict be for 
plaintiff or defendant: Meeker v. Johnson, 
3 W., 247; approved in Quinn v. Park & L. 
M. Co.. 5 W., 279. 

A verdict is defective in replevin which 
merely finds for the plaintiff and assesses 
his damages at a specific sum: Quinn v. 
Park & L. M. Co., 5 W., 276. 

But when the point that the verdict is 
not in the alternative is not raised in the 
court below, the error will E disregarded: 
McGraw v. Franklin, 2 W., 

Judgment for plaintiff in renievlii should 
be for possession of the property in con- 
troversy, or, in case a delivery cannot be 
had, for its value, with damages for deten- 
tion: National Bank v. Meerwaldt, supra. 

Where the bailee in such a case, without 
authority to sell or pawn, is given goods to 
show to a proposed customer, and the 
bailee delivers the goods to a third person 
to sell or pawn, and the latter pawns same 
and absconds with the proceeds, the legal 
owner is entitled to recover the possession 
of the goods: Rumpf v. Barto, 10 W., 32. 

In an action of replevin to recover ‘stolen 
goods pledged to a pawnbroker, the defend- 
ant is not entitled to instructions on the 
theory that he had a right to rely upon 
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the apparent title or the apparent agency 
of the pledgor: Id. 

Where the complaint, in replevin, alleges 
title generally in plaintiff, without setting 
forth the source of title, defendant may 
under denial of ownership meet the plain- 
tiff’s evidence to sustain such allegation, 
by any competent proof that tends to show 
its untruth, as by proof that plaintiff’s bill 
of sale under which he claimed title was 
only a mortgage: Kerron v. N. . ete., 
oe ies 1 W., 241. See Silsby v. Aldridge, 
1 W.. 17. 

A complaint, for breach of replevin bond, 
held, in a particular case, sufficient: Meigs 
v. Keach, 1 W. T.. 305; but see Boyer v. 
Fowler, 1 W. T.. 101. 

Where it appears from the complaint in 
replevin that plaintiffs have a special prop- 
erty in a certain hay crop, and are entitled 
to its possession, the complaint is not sub- 
ject to general demurrer, notwithstanding 
it may be alleged therein that they hold a 
mortgage on the crop, if. at the same time, 
it is made to appear that their right to 
possession is not dependent upon their title 
as mortgagees: Brookman v. State Ins. Co., 
15 W.. 29; Silsby v. Aldridge, supra, distin- 
guished, 

In determining whether title has or has 
not passed by a contract of sale, the pri- 
mary test is one of intention, and, if that 
is manifested clearly and unequivocally, it 
controls: Pacific Lounge, etec., Co. v. Rude- 
beck, 15 W., 336. 

Where goods have been sold to a pur- 
chaser in consideration of an antecedent 
debt due him from the seller, although 
nothing in furtherance of the sale beyond 
the manifest intention of the parties to 
pass title has been done, replevin will lie 
at the instance of the purchaser against a 
third party, who holds the poods under a 
lease from the seller, which has been vio- 
lated: Id. 

GENERALLY.—Plaintif? must have the 
right to the immediate and exclusive pos- 
session at the time of the commencement 
nn the action: Fredericks v. Tracy, 98 Cal., 


It will not lie for goods sold under exe- 
cution and possession parted with before 
the commencement of the action: Riciotto 
v. Clement, 94 Cal.. 105. 

Any defense to an action of replevin may 
be proved under a general denial: White 
cae 47 Kan., 741; 27 Am. St. Rep., 
320. 

Where the evidence in an action of re- 
plevin against an officer shows that he has 
taken property which did not belong to the 
party against whom the process ran, the 
taking is wrongful, and the process affords 
him no protection: Carpenter v. Inness, 16 
Colo., 165; 25 Am. St. Rep., 255, and valuable 
note p. 256. 

VERDICT. — Damages may be claimed 
and recovered for both the taking and de- 
tention, and when the verdict is for a sum 
certain as damages, it will be presumed to 
cover both grounds, if both are alleged in 
the complaint: Ryan v. Fitzgerald, 8 Cal., 
345. 

If the jury find that the plaintiff is en- 
titled to possession. and possession has 
been delivered to plaintiff, they are not re- 
quired to tind the value of pe property: 
Caruthers v. Hensley. 90 Cal., 559 

Judgment in replevin in favor of the 
owner for a part of the property is a bar 
to another action by him against the offi- 
cer to recover the remainder: Thisler v. 


Miller, 53 Kan.. 515; 42 Am. St. Rep., 302. 
See also Hopkins v. Bishop, 91 Mich., 328; 


30 Am. St. Rep., 480, and note 484. 

A judgment which merely describes the 
property to be restored as “two stallion 
horses” is bad for uncertainty: Choke v. 
Aguirre, 86 Cal., 479; or “buckwheat, valued 
at $365. 75)": Welch v. Smith, 45 Cal., 230. 
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$ 5419. Affidavit for Delivery. 
When a delivery is claimed, an affidavit shall be made by the plaintiff, or 
by some one in his behalf, showing,— 

1. That the plaintiff is the owner of the property claimed (particularly 
describing it), or is lawfully entitled to the possession thereof, by virtue of a 
special property therein, the facts in respect to which shall be set forth; 

2. That the property is wrongfully detained by defendant; 

3. That the same has not been taken for a tax, assessment, or fine pursuant 
to a statute, or scized under an execution or attachment against the property 
of the plaintiff, or if so seized, that it is by law exempt from such seizure; and 

4. The actual value of the property. [Cf. L. 754, p. 150, § 101; L. ’69, p. 
35, § 141; Cd. 781, § 143; 2 H. C., § 256; see Or., § 133; see Cal. C. C. P., 
§ 510; see N. Y., § 1694. ] 


Plaintiff 1nay elect whether to proceed 
under this section or under § 5262 et seq., 
but a judgment in one action would be a 
bar to a recovery in the other: Scott v. 
McGraw, 3 W. 675; following Dawson v. 
Baum, 3 W. T., 464. 

The language of the third subdivision 
plainly implies that in all cases, where the 
property has not been seized under an exe- 


cution or attachment against the property 
of the plaintiff himself, he may recover its 
possession from the officer seizing it: Scott 
v. McGraw, supra. 

AFFIDAVIT FOR DELIVERY. — This 
affidavit is the foundation of the jurisdic- 
tion of the court to order delivery: Carlon 
v. Dixon, 12 Or., 144 


§ 5420. Bond—Service of Bond and Affidavit. 

Upon the receipt of the affidavit, and a bond to the defendant, executed 
by one or more sufficient sureties, approved by the sheriff, to the effect that 
they are bound in double the value of the property as stated in the affidavit, 
for the prosecution of the action, for the return of the property to the de- 
fendant, if return thereof be adjudged, and for the payment to him of such 
sum as may for any cause be recovered against the plaintiff, the sheriff shall 
forthwith take the property described in the affidavit, if it be in the possession 
of the defendant or his agent, and retain it in his custody. He shall also, 
without delay, serve on the defendant a copy of the affidavit and bond by 
delivering the same to him personally, if he can be found, or his agent, from 
whose possession the property is taken; or if neither can be found, by leaving 
them at the usual place of abode of either, with some person of suitable age 
and discretion; or if neither have any known place of abode, by putting them 
in the postoffice, directed to the defendant, at the postoffice nearest his place 
of residence. [Cf. L. 754, p. 150, § 102; L. 769, p. 35, § 142; Cd. ’81, § 144; 
2 H. C., § 257; sce Or., § 135; see Cal. C. C. P., § 512; see N. Y., § 1699.] 


2 Cal., 522. This bond may be assigned by 
the sheriff: Wingate v. Brooks, supra. 
RESPONSIBILITY ON UNDERTAK- 


Where plaintiff brought suit in replevin, 
gave bond, and obtained possession of the 
property, and defendant gave bond and re- 
took same, and thereupon plaintiff? discon- 


tinued his suit, it was held that an action 
for damages would lie for breach of bond: 
Meigs v. Keach, 1 W. T., 305. 

But where a replevin suit in which a 
bond is given is dismissed, and no judgment 
rendered in favor of the obligee in the 
bond, no action will lie by him on the 
bond: Boyer v. Fowler, 1 W. T., 101. 

A substantial compliance with the pro- 
visions of this section is sufficient: Win- 
gate v. Brooks, 3 Cal., 112. So where an 
undertaking, by mistake, run to the sheriff. 
instead of the party to be protected by it, 
and was afterwards corrected: this did not 
invalidate the bond: Turner v. Billagrani, 


ING.—A party who sues out a writ of re- 
plevin from a justice of the peace having 
no jurisdiction, and obtains the property, 
cannot, in an action on the replevin bond, 
set up as a defense the want of jurisdiction 
of the justice. Neither can he be allowed 
to show that the property replevied was 
his own. The conditions of the bond are to 
prosecute the suit with success, or return 
the property: McDermott v. Isbell, 4 Cal., 

114. Where the defendant in a replevin 
suit failed to claim the return of the prop- 
erty in his answer, and the jury found a 
verdict for the defendant, on which the 
court rendered judgment against plaintiffs 
for costs, which were paid, it was held that 
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the payment of the judgment was a com- 
plete discharge of plaintiffs’ sureties in the 
undertaking: Chambers v. Waters, 7 Cal., 
3%. To the extent in which the conditions 
of the undertaking were not complied with, 
the action is against the sureties for dam- 
ages arising from a failure to return the 
property, not for damages for the original 
taking and detention; these latter should 
be found in the replevin suit: Ginaca v. 
Atwood, 8 Cal., 448. 

Where an undertaking was entitled in a 
justice’s court, and was for the return of 
the property, “if return thereof be ad- 
judged by the said court,” a judgment in 
the county court was held not to fulfill the 
condition of the undertaking: Mitchum v. 
Stanton, 49 Cal., 304. A dismissal stands 
upon the same footing as a non-suit, leav- 
ing the parties to settle, in an action upon 
the undertaking, those matters which, if 
the original suit were prosecuted, it would 
be necessary to determine in the first in- 
stance. A failure to prosecute is a breach 
of the undertaking; and the legal and nec- 
essary result is, that the sureties to the 
undertaking are liable for whatever injury 
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the defendant has sustained, limited as 
E mentioned: Mills v. Gleason, 21 Cal., 


A recovery cannot be had on a bond pur- 
porting to be a joint bond of the principal 
and sureties, but signed by the latter only; 
but it is otherwise as to undertakings un- 
der our system. They are original and in- 
dependent contracts on the part of the 
sureties, and the signature of the principal 
is not required: Sacramento v. Dunlap, 14 
Cal., 421. And the effect is not to divest 
either the title or the lien of the other par- 
ty. If the title could be divested by the 
delivery of the replevin bond, the unsuc- 
cessful party could always make his elec- 
tion to keep the property or pay the value: 
Hunt v. Robinson, 11 Cal., 277. 

The complaint on the undertaking given 
under this section is insufficient if it refers 
Only to the section, without setting forth 
the material portions of the undertaking: 
Clary v. Rollins, 24 Cal., 147. It is neces- 
sary to allege and prove that the property 
was delivered to the person requiring it, 
and for whom the bond was given: Nick- 
erson v. Chatterton, 7 Cal., 568. 


§ 5421. Objections to Bond—Justification of Sureties. 

The defendant may, within three days after the service of a copy of the 
affidavit and bond, give notice to the sheriff that he excepts to the sufficiency 
of the sureties; if he fail to do so he shall be deemed to have waived all ob- 
jections to them. When the defendant excepts, the sureties shall justify on 
notice in like manner as bail on arrest, and the sheriff shall be responsible for 
the sufficiency of the sureties until the objection to them is either waived 
as above provided, or until they shall justify, or new sureties shall be substi- 
tuted and justify. If the defendant except to the sureties, he cannot reclaim 
the property, as provided in the next section. [Cf. L. 54, p. 150, § 103; L. 
*69, p. 36, § 143; Cd. 781, § 145; 2 H. C., § 258; Or., § 136; Cal. C. C. P., 
§ 513; see N. Y., § 1703. ] 


See infra § 5480, qualifications of bail. 


§ 5422. Redelivery Bond. 
At any time before the delivery of the property to the plaintiff, the 
defendant may, if he do not except to the sureties of the plaintiff, require the 
return thereof, upon giving to the sheriff a bond, executed by one or more suff- 
cient sureties, to the effect that they are bound in double the value of the 
property, as stated in the affidavit of the plaintiff, for the delivery thereof to 
the plaintiff, if such delivery be adjudged, and for the payment to him of such 
sum as may, for any cause, be recovered against the defendant. If a return 
of the property be not so required within three days after the taking and 
service of notice to the defendant, it shall be delivered to the plaintiff, except 
as provided in section 5427. [Cf. L. 754, p. 151, § 104; L. ’69, p. 36, § 144; 
Cd. 781, § 146; 2 II. C., § 259; see Or., § 137; Cal. C. C. P., § 514; N. Y., § 
1704. ] 
See infra § 5480, qualifications of bail. 
Although the names of the principals 
upon a redelivery bond in replevin were 


signed by their attorney without authority, 
yet the principals are bound by its condi- 


Under such circumstances, the sureties 
upon the redelivery bond, as against the 
oblizgee numed therein, by signing what ap- 
peared to be the signatures of the princi- 
pals, thereby estopping themselves from 


tions, when by means thereof they have questioning their genuineness: Id. 

obtained possession of the property: Ar- The parties to such bond are not relieved 

thur v. Sherman, 11 W., 254. from liability for non-return of the prop- 
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erty, as required by the judgment, by the 
institution of injunction proceedings by a 
stranger to the action, after an opportunity 
had been given for the return of the prop- 
erty, if the judgment defendant had been 
in a position to make return: Id. 

The fact that, upon a special execution 
for a return of the property held under a 
redelivery bond, the sheriff visited the mill 
where the property was in the custody of 
a third person, who did not allow him to do 
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anything further toward taking possession 
than to check up the different articles to 
see that all the property described in the 
execution was there, does not constitute 
such a taking of possession by the sheriff 
as to excuse a return of the property in 
compliance with the conditions of the 
bond: 

A redelivery bond estops the surety when: 
Peterson v. Woollen, 48 Kan., 770; 30 Am. St. 
Rep., 327, note 330. 


§ 5423. Justification of Defendant’s Sureties. 
The defendant’s sureties, upon a notice to the plaintiff or his attorney of 


not less than two nor more than six days, shall justify in the same manner as 
bail upon arrest; upon such justification, the sheriff shall deliver the property 
to the defendant. The sheriff shall be responsible for the defendant’s sure- 
ties until they justify, or until justification is completed or expressly waived, 
and may retain the property until that time; but if they, or others in their 
place, fail to justify at the time and place appointed, he shall deliver the 
property to the plaintiff. [Cf. L. 754, p. 151, § 105; L. 769, p. 36, § 145; Cd. 


81, § 147; 2 H. C., § 260; Or., § 138; 


The fact that the obligee in a redelivery 
bond elects to sue thereon in the first in- 
stance will not preclude a subsequent ac- 
tion by him against the sheriff for dam- 
ages, when it develops that the bond which 


Cal. C. C. P., § 515.] 


their justification is waived by the plaintiff, 
the sheriff shall be responsible for them, 
it is not necessary in an action against the 
sheriff for failure to take a good bond, to 
plead and prove the value of the property 


the sheriff had taken and turned over to 
him was not in fact a genuine one: Mag- 
nus v. Woolery. 14 W., 43. 

Under this section, providing that unless 
the sureties in a redelivery bond justify or 


released by him. but he is Hable for the 
value of the property as determined in the 
prior proceeding in which the bond had 
been given: Id. 


§ 5424. Qualifications of Sureties. 

The qualification of sureties and their justification shall be as prescribed 
in respect to bail upon an order of arrest. [L. 754, p. 151, $ 106; Cd. °81, $ 
148; 2 H. C., § 261; Or., § 139; Cal. C. C. P., $ 516.] 


See infra 5480, qualifications of bail. 


§ 5425. Buildings May be Broken Open, When. 

If the property, or any part thereof, be concealed in a building or in- 
closure, the sheriff shall publicly demand its delivery. If it be not delivered, 
he shall cause the building or inclosure to be broken open, and take the prop- 
erty into his possession, and if necessary, he may call to his aid the power 
of his county. [L. 54, p. 151, § 107; Cd. ’81, § 149; 2 H. C., § 262; Or., § 
140; Cal. C. C. P., § 517; N. Y., §1701.] 


§ 5426. Sheriff Must Safely Keep Property. 

When the sheriff shall have taken the property as herein provided, he 
shall keep it in a secure place, and deliver it to the party entitled thereto, upon 
receiving his lawful fees for taking and his necessary expenses for keeping 
the same. [L. *54, p. 151, § 108; Cd. 781, § 150; 2 H. C., § 263; Or., $ 141; 
Cal. C. C. P., § 518; N. Y., § 1702.] 


§ 5427. Proceedings Upon Claim by Third Person. 
If the property taken be claimed by any other person than the defendant 
or his agent, and such person make affidavit of his title thereto, or his right to 
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the possession thereof, stating the grounds of such title or right, and serve the 
same upon the sheriff before the delivery of the property to the plaintiff, the 
sheriff shall not be bound to keep the property or deliver it to the plaintiff, 
unless the plaintiff, on demand [of him or his agent], indemnify the sheriff 
against such claim by a bond, executed by two sufficient sureties, accom- 
panied by their affidavits that they are each worth double the value of the 
property, as specified in the affidavit of plaintiff, over and above their debts 
and habilities, exclusive of property exempt from execution, and freeholders 
or householders of the county; and no claim to such property by any other 
person than the defendant or his agent shall be valid against the sheriff, unlese 
made as aforesaid; and notwithstanding such claim, when so made, he may 
retain the property a reasonable time to demand such indemnity. [L. 754, 
p. 151, § 109; Cd. ’81, § 151; 2 H. C., § 264; Or., § 142; see Cal. C. C. P., 
$ 519; N. Y., § 1709.] 

The words “of him or his agent” in ted from Cd. ’81 and Hill's Code. See Laws 
brackets appear to be inadvertently omit- of ‘77, p. 32, § 151. 
§ 5428. Return of Sheriff. 

The sheriff shall file the affidavit, with the proceedings thereon, with the 
clerk of the court in which the action is pending within twenty days after 
taking the property mentioned therein.. [Cf. L. 54, p. 152, § 110; Cd. 81, 
$ 152; L.’91, p. 72, $1; 2H. C., § 265; see Or., § 143; Cal. C. C. P., § 520.] 


CHAPTER IV. 
OF INJUNCTIONS. 


§ 5431. By Whom Granted. 

Restraining orders and injunctions may be granted by the superior court, 
or by any judge thereof. [L. 754, p. 152, § 111; Cd. ’81, § 153; 2 H. C., § 
266; see Ind., § 1147.] 


See supra § 4663, jurisdiction of the su- 
perior court. 

See supra § 4650, jurisdiction of the su- 
preme court. 

See supra §§ 5322-5323, injunctions in pro- 
ceedings supplemental to execution. 

See supra § 5160, injunction to restrain 
proceedings to execute judgments, 

See infra § 5658, injunction to restrain 
waste by opposing claimant to public lands. 

See infra $ 6119, injunetion to restrain ex- 
ecutor, ete.. pending action to establish lost 
or destroyed will. 


§ 5432. When Granted. 


That portion of this section as originally 
enacted providing for the granting of in- 
junctions by judges of the supreme court 
is omitted as abrogated by § 4, Art. IV., of 
the Const. 

The words “injunction” and “restraining 
order.” as used in this chapter, are to be 
taken as substantially synonymous. The 
terms permit the court to put its order in 
the shape of a formal injunction. or it may 
issue simply an order restraining the acts 
complained of: State v. Lichtenberg, 4 W. 
407, 409. 


When it appears by the complaint that the plaintiff is entitled to the 


relief demanded, and the relief, or any part thereof, consists in restraining the 
commission or continuance of some act the commission or continuance of 
which during the htigation would produce great injury to the plaintiff; or 
when, during the litigation, it appears that the defendant is doing, or threat- 
ening [threatened], or is about to do, or is procuring or is suffering some act 
to be done, in violation of the plaintiffs rights respecting the subject of the 
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action, tending to render the judgment ineffectual; or where such relief, or 
any part thereof, consists in restraining proceedings upon any final order or 
judgment,—an injunction may be granted to restrain such act or proceedings 
until the further order of the court, which may afterwards be dissolved or 


modified upon motion. 


And where it appears, in the complaint, at the com- 


mencement of the action, or during the pendency thereof, by affidavit, that the 
defendant threatens or is about to remove or dispose of his property with 
intent to defraud his creditors, a temporary injunction may be granted to 
restrain the removal or disposition of his property. [L.’54, p. 152, § 112; Cd. 
81, § 154; 2 H. C., § 267; Ind., § 1148; N. Y., § 604.] 


See infra §§ 5678-5680, tender of taxes just- 
ly due, necessary, when. 

See next section, mandatory injunctions 
in certain cases. 

See infra § 6500, subd. 3, appeal from tem- 
porary injunction. 

See infra §§ 6506. 6508, appeal from injunc- 
tion order. 

Jurisdiction to issue injunctions against 
state officers is in the superior courts: 
Jones v. Reed, 3 W., 57. 

A state officer will not be restrained from 
misappropriating public funds at the suit 
of a mere citizen and taxpayer, asthe at- 
torney general is the proper party to insti- 
tute such suits: Jones v. Reed, supra. 

Where the superior court, proceeding un- 
der § 4716 supra, orders the sheriff to hire 
rooms for the court and court officers, the 
remedy of the county to prevent the pay- 
ment of the expenses incurred, if unauthor- 
ized, is by injunction and not by prohibi- 
tion: State v. Hunter, 4 W., 712. 

PRACTICE.—If the facts pleaded fail to 
show irreparable injury, but. on the con- 
trary, disclose a plain remedy at law, be- 
yond the general conclusions alleged, in- 
jJunctive relief cannot be granted: Meeker 
v. Gilbert, 3 W. T., 369, 377. See Wash. Iron 
Works Co. v Jensen, 3 W., 584, 591. 

In an action to enjoin trespasses on lands, 
the title to which lay in dispute between 
plaintiffs and defendants, and in which a 
temporary injunction had been granted 
plaintiff until the determination of an ac- 
ticn to be instituted to try the question of 
title to the lands, the fact that plaintiff 
merely tendered an issue in an action 
brought by defendants against plaintiff in- 
volving the same subject matter, will not 
justify the dismissal of the injunction suit: 
seen Coal & Coke Co. v. Driver, 9 W., 

it. 

A complaint in an action to enjoin tres- 
passes upon land is defective, when the 
trespasses are pleaded in general allega- 
tions only: Id. 

A complaint in foreclosure of a lien on 
Shingles alleges sufficient grounds for issu- 
ance of a temporary injunction when it 
avers that the debt is due; that defendants 
are insolvent and financially irresponsible; 
and that the only security for plaintiff’s 
claim was the llen upon the shingles, which 
defendants were threatening to and were 
about to remove from the state: Cady v. 
Case, 11 W., 124. 

The issuance of a temporary injunction 
pendente lite to preserve and make efficient 
a lien upon shingles. is warranted when 
neither the amount sued for, nor the right 
to a lien, is disputed by defendants: Id. 

If it appears from the pleadings that 
plaintiff's case depends upon the admission 
of parol evidence where the law does not 
allow it, ft is error to grant his application 
fora temporary injunction: Gordon v. Park 
& Lacy M. Co., 10 W.. 18, 

Certain allegations in a complaint for in- 
junction, held insutħicient to negative the 


presumption that a city was proceeding in 
such a manner in the construction of a 
street improvement as not unreasonably to 
interfere with plaintiff’s rights: Spokane 
St. Ry. Co. v. Spokane, 5 W., 634. 

In an action to enjoin defendant from 
interfering with plaintiff's right to take 
gravel from defendant’s land, defendant 
cannot counter-claim for damages com- 
mitted by plaintiff to his land and growing 
crops, when such trespass had no connec- 
tion with the taking of the gravel: Corliss 
v. Dunning, 8 W., 332. 

A complaint asking for a temporary in- 
junction verified upon belief is sufficient, 
under 8 4925 supra: Cady v. Case, supra. 

TAXES AND ASSESSMENTS.—The fact 
that a taxpayer is by statute given the 
right to defeat the collection of an illegal 
tax whenever suit for its collection is in- 
stituted, will not prevent an action in the 
meantime to enjoin its collection and re- 
move the apparent Hen which clouds his 
title: Benn v. Chehalis Co., 11 W., 134. 

See infra §§ 5678-5680, tender of taxes just- 
ly due, necessary when. 

The collection of the tax assessed upon 
the capital stock of a national bank will 
not be enjoined on the ground that the 
moneyed capital thereof is unjustly dis- 
criminated against, when the complaint 
fails to show that the moneyed capital of 
others is permitted to escape taxation: Na- 
tional Bank v. Chehalis Co.. 6 W., 64. See 
also National Bank v. King Co.. 9 W., 605. 

Injunction is the proper remedy against 
assessors or boards of equalization, where 
they fraudulently. capriciously or tyranni- 
cally refuse to exercise their Judgment by 
adopting a rule or system of tax valuation 
designed to operate unequally: Andrews v. 
King Co., 1 W., 46; 22 Am. St. Rep., 136. 

MUNICIPAL CORPORATIONS .—Where 
a city council acts within the limits of the 
discretion conferred on it by law such ac- 
tion cannot be enjoined: State v. Milligan, 
3 W., . See Times Pub. Co. v. Everett, 
9 W., 518, 522; 43 Am. St. Rep., S68. 

But if through fraud or manifest error, 
outside the diseretion conferred upon the 
agents of a municipal corporation, they are 
proceeding to contract so as to illegally 
cast upon taxpayers a substantially larger 
burden of expense than is necessary, in- 
junction will lie to keep them within legal 
bounds: Times Pub. Co. v. Everett, supra. 

The fact that the plaintiff. in an action 
to enjoin the letting of a contract for the 
county printing, has ulterior motives in 
prosecuting the suit. beyond his direct in- 
terest as a taxpayer, will not necessarily 
disqualify him as plaintiff: Times Pub. Co. 
v. Everett, supra; Norton v. City of Ros- 
lyn, 10 W.. 45. 

Where the proposed grading of a street 
will materially reduce both rental and sell- 
ing value of an abutting owner’s property, 
the grading may be enjoined unless dam- 
ages be ascertained and compensation made 
before the work is done; and such owner 
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has the right to have the damages ascer- 
tained by a jury: Brown v. Seattle, 5 W., 
35, 43. See Park v. Seattle, 5 W., 1. 

A party seeking to restrain the collection 
of a street assessment is excused from pay- 
ing or tendering the portion which he 
should in equity pay, when the assessment 
is so false and unwarranted as to furnish 
no data of his just proportion of the cost of 
the proposed improvement: Howell v. Ta- 
coma, 3 W., 711; 28 Am. St. Rep., 83; fol- 
in Griggs v. Tacoma, 3 W., 785; 
Pierce v. Tacoma, 3 W., 785. 

In a suit by a lot owner to restrain the 
city by injunction from tearing down a 
building erected by plaintiff, damages for 
prospective profit, which he might have re- 
ceived had the erection been permitted, are 
too remote, and cannot be recovered: Bing- 
ham v. Walla Walla, 3 W. T., 68. 

Where plaintiff seeks to enjoin a city from 
interfering with his erection of a building 
prohibited by ordinance, and the city, by 
cross-complaint. seeks to enjoin the erec- 
tion, to which plaintiff replies, and trial had 
on such issues without objection, plaintiff 
cannot complain of an adverse decision, be- 
cause affirmative relief was given the city: 
Baxter v. Seattle, 3 W., 352. 

The creation of void indebtedness by a 
city subsequent to the lawful voting of 
bonds for the purpose of borrowing money 
is not grounds for restraining the issuance 
cf the bonds: McBryde v. Montesano, 7 
W.. 69. 

If, subsequent to a municipal election for 
voting bonds for purchase of water works, 
but prior to issuance, a new assessment he- 
comes operative, reducing the valuation, 
the city may be enjoined from issuing 
bonds in excess of five per cent of the exist- 
pe valuation: Seymour v. Tacoma, 6 W., 


“i, 

Where an ordinance adopting a system of 
electric lighting recited its passage in pur- 
suance of the act of Mar. 26, '9%, as amended 
by act of Mar. 9, '91, when in fact it was 
passed in pursuance of the act of Feb. 10, 
"93, which act Was a mere re-enactment of 
the former act, with an immaterial amend- 
ment, no ground for injunction exists 
against issuance of bonds thereunder: 
Lewis v. Port Angeles, 7 W., 190. 

If the complaint. in an action to enjoin 
the issuance of school bonds, alleges that 
their Issuance will increase the indebted- 
ness beyond one and one-half per cent of 
the taxable property, it will be presumed, 
from the fact that a portion thereof is to 
pay outstanding indebtedness. that the one 
and one-half per cent limit will not be ex- 
ceeded: Luzader v. Sargeant, 4 W., 299, 

A suit to enjoin a city from applying its 
sewerage fund to any purpose until the 
claims of plaintiff for construction of the 
sewerage system have been adjusted and 
paid. is a lecal action under § 4552 supra: 
North Yakima v. Superior Court, 4 W.. 655. 

Payment of warrants will not be enjoined 
at suit of taxpayers for an improvement for 
which they had petitioned, even though the 
contract for the improvement be illegal, 
they having stood by and permitted the 
a Non of the work: Travis v. Ward. 


REMOVAL OF COUNTY SEAT.—The 
superior court has no jurisdiction of the 
subject matter of an action which seeks to 
enjoin the removal of a county seat on the 
ground of fraud in the election therefor: 
Parmeter v. Bourne. 8 W., 45: distinguished 
in Rickey v. Williams, 8 W.. 479. 486-487. 

But equity will enjoin the removal of a 
county seat for the fraud of the board of 
commissioners in canvassing the votes and 
declaring the result of the election: (Par- 
meter v. Bourne, supra, distinguished): or 
for an illegal removal, at the instance of a 
resident taxpayer: Krieschel v. Board of 
Commissioners, 12 W., 428, 

And it will also lie at the suit of a county 
officer to enjoin the removal of a county 
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seat, where the board of county commis- 
sioners had never obtained jurisdiction to 
order the submission of the question to a 
popular vote: Rickey v. Williams, 8 W., 479. 

TIDE LANDS.—An upland owner is en- 
titled to an injunction against mere tres- 
passers who are attempting to occupy or 
interfere with the possession of his tide 
land frontage: West Coast Imp. Co. v. 
Winsor, 8 W., 490: distinguishing Pierce v. 
aoe 2 W., 324; Morse v. O’Connell, 7 

”., 117. 

But a riparian proprietor cannot maintain 
an injunction against the owner of valuable 
improvements in actual use for commerce 
or trade, made on tide lands in front of his 
premises prior to Mar. 26, '90, since such 
owner may purchase the land improved 
within sixty days after appraisal: Bisen- 
bach v. Hatfield, 2 W., 236. 

An occupant of tide land, although pos- 
sessing a preference right of purchase as 
an improver, cannot enjoin the occupation 
and use by another of tide lands in front of 
his improvements when his access to navi- 
gable water is not thereby materially dis- 
turbed: Morse v. O'Connell, supra. 

WATER RIGHTS.—The permanent diver- 
sion of the waters of a stream by a ripar- 
fan owner for the purpose of supplying a 
neighboring town with water is unlawful, 
and may be enjoined by a lower riparian 
propre Or Rigney v. Tacoma L. & W. Co., 
9 W.. 576. 


The fact that complainant, in a suit to 
restrain the diversion of a stream from {ts 
natural flow, has a right of action for dam- 
ages, does not afford such an adequate and 
effectual relief at law as to bar reccurse to 
a court of equity, when the diversion is a 
continuing one: Id. 

The doctrine of laches or acquiescence 
cannot be invoked to defeat the application 
of a lower riparian proprietor for an in- 
junction against the wrongful diversion of 
a stream against which he had protested 
but had instituted no legal proceedings, 
although the diversion had continued nine 
years: Id. 

A tenant of lands may enjoin the threat- 
ened diversion of the waters of a stream 
running over his land, where the diversion 
is to some other locality. and is not made 
for the use of the proprietor above or below 
him: Crook v. Hewitt, 4 W., 749. 

In an action to enjoin defendant from in- 
terfering with plaintiff's use of water of a 
certain stream, the evidence showing a 
prior appropriation by plaintiff, and de- 
fendant’s use confined to a use for drinking 
purposes, injunction will be sustained: 
Wold v. May, 10 W.. 157. 

RESTRAINING FORECLOSURE PRO- 
CEEDINGS.—In the foreclosure by a wife 
of a fraudulent chattel mortgage given by 
her hushand, an attaching creditor of the 
husband is entitled to an injunction to pro- 
tect his attachment lien: Meacham Arms 
Co. v. Swarts, 2 W. T.. 412. 

This right is accorded not only as a mat- 
ter of equity jurisdiction, but also under 
§ 5876 infra, relating to foreclosure of chat- 
tel mortgages: Id. 

In an action to restrain the foreclosure 
sale of mortgaged personalty. the owner 
claiming the mortgage debt discharged in 
consideration of a conveyance of land to 
the mortgagee, evidence of the value of the 
land and price of subsequent sale is irrele- 
vant: Davis v. Hinchcliffe, 7 W.. 199. 

The enforcement of a void judgment of 
foreclosure of a mechanis’s Hen may be en- 
joined, as, the decree being directed against 
specific property, a sale thereunder would 
constitute a cloud upon the title: Quinby 
v. Slipper, 7 W.. 475: 38 Am. St. Rep.. 899, 

COMMUNITY PROPERTY.—The levy of 
an execution upon community realty under 
judgment against husband on contract of 
suretyship may be enjoined at suit of wife: 
Spinning v. Allen, 10 W., 570. 

If a jndgment has been rendered against 
the husband alone for a community debt, 
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the levy of an execution thereunder against 
the separate property of the husband or the 
community property cannot be enjoined: 
Curry v. Catlin, 9 W., 495. 

Injunction will not lie to restrain the sale 
of community realty against which a de- 
cree of sale had been entered in a proceed- 
ing for the foreclosure of a mechanic’s lien, 
to which the wife had not been made a 
party: Turner v. Bellingham Bay L. & M. 

‘o., 9 W., 48; distinguishing Sagmeister v. 
Foss, 4 W., 320; L. & S. M. Co. v. Miller, 
3 W., 480. It will lie to prevent the hus- 
band’s interest in community lands from 
being sold on execution to satisfy a judg- 
ment against him for his individual debt: 
Stockand v. Bartlett, 4 W., 730. 

If a husband contracts‘to pay a commis- 
sion for the sale of community lands, with- 
out authority from his wife. the wife may 
enjoin a sale thereof on a judgment against 
the husband alone on such contract: Me- 
Glauflin v. Merriam, 7 W.. 111. 

MISCELLANEOUS CASES.—A court of 
equity has power, and ought to interfere 
by injunction to control the action of a 
trustee during the pendency of the trust, 
when his acts are prejudicial to the inter- 
ests of the cestui que trust: Bingham v. 
Walla Walla, 3 W. T., 68. 

If injustice or surprise would result from 
an alleged false return of the sheriff, the 
court muy protect a party by staying pro- 
ceedings pending the determination there- 
of: Wash. Mill Co. v. Kinnear, 1 W. T., 99. 

From the time a person enters into pos- 
session of public lands in pursuance of the 
pre-emption laws. whether surveyed or un- 
surveyed., he is entitled to the protection of 
the court in his possession: Colwell v. 
Smith. 1 W. T., 9 

Injunction is anaes by § 5658 infra by 
one claimant to land, under the laws of the 
United States, against another claimant 
who is threatening waste which cannot be 
compensated in damages; the removal of 
trees is such an injury as is courted 
thereby: Arment v. Hensel, 5 W. 

If plaintiff. in violation of law, Bie and 
maintains his fence upon a public highway, 
injunction will not lie against a party de- 
stroying or threatening to destroy it: John- 
son v. Maxwell, 2 W.. 482. 

Injunction will not be granted to restrain 
the pumping of water from a lake when it 
is not shown that the owners of abutting 
property will suffer actual and material in- 
jury, but that the fear of threatened injury 
is theoretical merely, having little or no 
foundation in actual practical experiment: 
Mintermute v. Tacoma L. & W. Co. 3 W., 
dad. 

Where a lessee of school lands made im- 
provements thereon, which were not ap- 
praised when the lands were sold by the 
state, his remedy to recover their value is 
not by injunction to prevent a delivery of 
the contract of sale. but to retain posses- 
sion until compensated, or sue the purchas- 
er therefor: Wilkes v. Hunt, 4 W.. 100. 

The grant to a water company of a right 
of wav for pipe line becomes fixed and eer- 
tain When selection is made under deed and 
ue upon the land is begun, and the 
grantor cannot thereafter interfere by in- 
junction, unless actual abandonment occur: 
McCue v. Bellingham Bay W. Co.. 5 W., 150, 

Injunction will not lie to restrain the 
conducting of a saloon adjacent to a pkice 
of business in which a number of men are 
employed, whose sobriety is necessary to 
secure beneficial results: Wilkeson Coal & 
Coke Co. v. Driver, 9 W., 177. 

Nor will it lie to restrain the sale of in- 
toxicating liquors to plaintiff's employees 
on the ground that some of such employees 
become intoxicated., and are disqualified 
from rendering service to thelr employer: 
N. P. Ry. Co. v. Whalen, 3 W. T., 452; af- 
firmed in same, 149 U S. 157, 

The act of the board of county commis- 
sioners from granting Heense for sale of 
intoxicating liquors, which is exclusively 
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within their jurisdiction, is quasi judicial; 
and, if erroneous, the remedy is by appeal 
or certiorari, and not by injunction: Id. 

Where proof in replevin shows that de- 
fendant has merely a special interest in the 
property levied on, and does not show the 
amount, an erroneous judgment against 
plaintiff should be remedied by appeal and 
not by injunction: Bowman v. McGregor, 
6 W., 118. 

Prohibition will not lie to restrain courts 
having original jurisdiction in equity from 
issuing injunctions in excess of their juris- 
diction, When an appeal furnishes a com- 
plete remedy from final judgments ren- 
dered therein: State v. Jones, 2 W., 682. 

APPEAL.—An order granting or refusing 
a temporary injunction was not appealable 
under the organic act (U. S. Rev. Stat., 
§ 1569): Mahneke v. Tacoma, 1 W., 18. 

See § 600, appeals. 

Nor would it lie from an order granting 
or modifving a temporary injunction under 


the Code of '81: N. P. Ry. Co. V. W.F. & 
Co., 2 W. T., 308. 
In an injunction suit. where defendant 


moves to dissolve the temporary injunc- 
tion granted plaintiff and also for an in- 
junction against plaintiff, an order denying 
both branches of the motion without ad- 
judicating plaintiffs prayer for a perma- 
nent injunction is not a final judgment, 
from which an appeal will He: Johnstone 
v. Kisenbeis, 1 W., 259. 

An order granting a temporary injunction 
cannot be suspended by an appeul there- 
from: State v. Stallecup, 15 W., 263, 

An appeal from a judgment denying an 
application for an injunction to prevent a 
county treasurer from paying a Warrant, 
will not be dismissed because of the act of 
the treasurer in making payment subse- 
quent to appeal, but, if meritorious, judg- 
ment for costs will be awarded appellant: 
Hartson v. Dale, 9 W., 379. 

If there is a substantial conflict over the 
facts upon which a temporary injunction 
has been granted, the appellate court will 
not disturb the action of the lower court: 
West Coast Imp. Co. v. Winsor, 8 W., 40 

See notes to § 5435 infra. 

The cutting off of a water supply for an 
electric light plant, which the water com- 
pany is bound under its franchise to fur- 
nish, may be enjoined, especially When 
there is no other supply of water available: 
Jenkins v. Columbia Land, ete., Co., 13 W.. 
502. 

It will be presumed in aid of the juris- 
diction to enjoin the cutting off of a water 
supply by a company bÞaving a franchise 
to supply water for the use of a city ard 
its inhabitants, that no other company has 
such a franchise, even in the absence of an 
allegation to that effect: Id. 

An application for a temporary injure- 
tion against trespassing upon plaintiff's 
land should be denied when his allegation 
of ownership in the land has been traversed 
by defendant, and no proof has been sub- 
mitted on the issue raised: Colby v. Spo- 
Kane, 12 W.. 6%. 

The refusal to grant a temporary injune- 
tion restraining a trespass on land is not 
erroneous, When it appears that the tres- 
pass was made by a city for the purpose of 
excavating for a pipe Hine, that proceedings 
Were under way for the condemnation of 
the land, with a view to the full compen- 
sation of the owner therefor, and there is 
no showing that the injury would be irre- 
parable, that the defendant is insolvent or 
that the injunction is necessary to prevent 
a multiplicity of suits: Id. 

In an action to rescind a contract of sale 
on the ground of fraud and recover posses- 
sion of certain merchandise fraudulently 
conveyed, or the value of so much thereof 
as could not be recovered, the plaintiff is 
not entitled to a temporary injunction 
against a defendant to whom the debtor 
had conveyed real estate, when the com- 
plaint, unsupported by affidavits, alleges 
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merely that the deed was without consider- 
ation and executed in furtherance of a con- 
spiracy to cheat and defraud plaintiff, and 
that the grantee will dispose of same un- 
less enjoined from so doing: and there is no 
allegation that the grantee is insolvent or 
is threatening or about to dispose of said 
real estate or any other property, and 
neither the cancellation of the deed nor any 
other relief than the injunction is sought 
against the grantee: Rockford Watch Co. 
v. Rumpf, 12 W., 647. 

A temporary restraining order to prevent 
defendant from disposing of real property 
should not be granted, when a statutory 
proceeding, such as the filing of a lis pen- 
dens, will effect the object desired: Id. 

GENERALLY. — Mandamus and injunc- 
tion are not correlative remedies, distinc- 
tion between: Fletcher v. Tuttle, 42 Am. 
St. Rep.. 220, note 234. 

See generally on the subject of 
on 10 Am. & Eng. Encyc. Law, 

20, 

Injunction lies to prevent waste: 
lin v. State, 44 Ind., 151: to restrain 
ment procured by fraud: 
5 Ind., 150; to prevent the cutting of grow- 
ing trees: Thatcher v. Humble, 67 Ind., 44; 
Robertson v. Meadors, 73 Ind., 43: to re- 
strain an unauthorized street improvement: 
McGill v. Bruner, 65 Ind., 421; against over- 
flow of lands: Lake Erie, etc., Ry. Co. v. 
Young. 41 Am. St. Rep.. 430, note, 435: to 
restrain collection of taxes or assessments: 
Holland v. Mayor, 69 Am. Dec., note, 198-205: 
White v. Stender, 49 Am. Rep., note, 287-259; 
Lewis v. Spencer, 23 Am. Rep., note, 622-623; 
against threatened nuisance: Ryan v. 
Copes, 73 Am. Dec.. note, 113-116: Village of 
Dwight v. Hayes, 41 Am. St. Rep., 367. note, 
375: against maintenance of trade or busi- 
ness as nuisances: Rouse v. Martin, 51 Am. 
Rep., note, 467-475; against obstructions in 
highways: Town of Burlington v. Schwaz- 
man, 52 Am. Rep., note, 574-578; City of Eau 
Claire v. Matzke, 39 Am. St. Rep.. 900, note 
901; against opening houses of ill-fame: 48 
Am. Rep., note, 274-278; against trespass: 
11 Am. Dec., note, 497-507; 53 Am. Rep., note, 
346-355; Carney v. Hadley, 37 Am. St. Rep., 
191. note, 108; against sale of exempt prop- 
erty: Parson v. Hartman, 42 Am. St. Rep., 


injunc- 
pp. 110- 


McCas- 
a judg- 
Poe v. Decker, 
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803: against clouding titles hy execution 
sales: Carlin v. Hudson, 62 Am. Dec., note, 
523; against judicial proceedings in other 


states or countries: Cunningham v. Butler, 
56 Am. Rep.. note, 663-666; 38 Am. St. Rep.. 
187, note, 192: against pleading statute of 
limitations: Wilkinson v. Flowers, 7% Am. 
Dec.. note, 84-87; Bank of Tennessee v. Hill, 
51 Am. Dec., 700. 

Injunction will not lie to restrain a tres- 
pass which may be compensated in dam- 
ages: Clark v. Ry. Co., 44 Ind., 248. 

Where a judgment is recovered in a court 
of another state, upon a judgment pre- 
viously rendered in this. the latter is whol- 
ly merged, and proceedings thereon may be 
enjoined: Gould y. Hayden. 63 Ind., 443. 

As a general rule injunction will not issue 
to restrain the violation of a merely per- 
sonal contract: Dills v. Doebler, 36 Am. St. 
Rep.. note, 349; but it will lie to restrain a 
party from violating his contract not to 
engage in business at a particular place for 
a stated time: Id. 

Injunction is not the proper proceeding 
lite under this statute. in an action seeking 
a money judgment merely: Campbell v. 
Ernst, 19 N. Y. Sup., 123; Perkins v. War- 
ren. 6 How. Pr., 341. 

Injunction is not the proper proceeding 
to try ‘the title to office: Hagner v. Hey- 
berger, 42 Am. Dec.. 220; Sherman v. Clark. 
97 Am. Dec., 516; Delehanty v. Warner, 20 
Am. Rep., 237. 

A temporary injunction may be so modi- 
fied as to protect the rights of all parties 


in interest: Lake Erie. ete.. Ry. Co. v. 

Young, 41 Am. St. Rep.. 430. . 
MANDATORY INJUNCTIONS. — When 

mandatory injunctions may issue: Mur- 


dock's Case, 20 Am. Dec., note, 389-492: High 
on Injunctions, § 708; 10 Am. & Eng. Encyc. 
Law., p. 789. 

A mandatory injunction may issue for re- 
moval of obstructions placed in a ditch re- 
tarding the flow of water: Wharton v. 
Stevens, 36 Am. St. Rep.. 296, note. 393; A. T 
& S. F. Ry. Co. v. Long, 26 Am. St. Rev., 
165, note, 167; Troe v. Larson, 35 Am. St. 
Rep., 336; or to compel a lot owner to re- 
move buildings encroaching upon a street: 
City of Eau Claire v. Matzke, 39 Am. St. 


Rep., 900. 


§ 5433. Injunction for Malicious Erection of Structures. 
An injunction may be granted to restrain the malicious erection, by any 
owner or lessee of land, of any structure intended to spite, injure, or annoy an 


adjoining proprietor. 


And where any owner or lessee of land has maliciously 


erected such a structure with such intent, a mandatory injunction will lie to 
compel its abatement and removal. [L. 83, p. 44, $ 1; 2 H. C., § 268.] 


See notes to last section. 


See notes to § 5661, mandatory injunctions in nuisance cases. 


§ 5434. At What Time Granted. 


The injunction may be granted at the time of commencing the action, 
or at any time afterwards, before judgment in that proceeding. [L. ’54, p. 
153, § 113; Cd. °81, § 155; 2 H. C., § 269; see Ind., § 1149. ] 


§ 5435. Notice—Emergency. 


No injunction shall be granted until it shall appear to the court or judge 
granting it that some one or more of the opposite party concerned has had 
reasonable notice of the time and place of making application, except that 
in cases of emergency, to be shown in the complaint, the court may grant a 
restraining order until notice can be given and hearing had thereon. [L. 754, 


p. 158, $114; Cd. *81, $ 156; 2H. C., § 


270; Ind., $ 1150. | 
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A restraining order issued without notice, 
on the ground of a temporary emergency, 
cannot be Kept in force pending appeal. nor 
will delay in moving against it constitute 
an acquiescence in its permanency or 
amount to an estoppel from moving for its 
dissolution: Coleman v. Columbia, etc., Ry. 
Co., 8 W., 227. 

When a restraining order has been grant- 
ed on the ground of emergency, without 
notice. and an order is made for the ad- 
verse partv to show cause on a day certain 
why a temporary injunction should not be 
granted, but before the hearing thereof the 
court dismisses the case, such restraining 
order cannot be kept in force pending ap- 
peal from judgment of dismissal: State v. 
Lichtenberg, 4 W., 407. 
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The fact that a temporary injunction was 

ranted on motion of respondent, without 

otice to the appellant, as required by this 
section, cannot be urged by respondent to 
defeat the appeal taken from the order 
granting the motion: Rockford Watch Co. 
v. Rumpf. 12 W.. 647. Compare State v. 
Lichtenberg, supra; Coleman v. Columbia, 
etc., Ry. Co.. supra. 

An order granting an injunction, without 
notice to the defendant and without con- 
taining any provision limiting it to a day 
certain upon which a hearing should be had 
and an opportunity afforded the defendant 
to show cause why it should not thereafter 
be continued in force, is void: Larsen v. 
Winder, 14 W., 109; citing State v. Lichten- 
berg, supra. 


§ 5436. Affidavits on Hearing of Application. 


On the hearing of an application for an injunction, each party may read 
affidavits. [L. "54, p. 153, § 115; Cd. 81, § 157; 2 H. C., § 271; Ind., § 


1151.] 


§ 5437. Terms and Conditions Imposed. 
Upon the granting or continuing an injunction, such terms and condi- 


tions may be imposed upon the party obtaining it as may be deemed equitable. 
[L. *54, p. 153, § 116; Cd. 781, § 158; 2 H. C., § 272; Ind., § 1152.] 


§ 5438. Bond for Injunction. 


No injunction or restraining order shall be granted until the party asking 
it shall enter into a bond, in such a sum as shall be fixed by the court or judge 
granting the order, with surety to the satisfaction of the clerk of the superior 
court, to the adverse party affected thereby, conditioned to pay all damages 
and costs which may accrue by reason of the injunction or restraining order. 
The sureties shall, if required by the clerk, justify in like manner as bail upon 
an arrest, and until they so justify, the clerk shall be responsible for their 
sufficiency. [L. *54, p. 153, § 117; Cd. 781, § 159; 2 H. C., § 273; see Ind., 


$ 1153.] 


See infra § 5496, no bond shall fail for de- 
fect of form. ` 

A receiver must, in applying for a tem- 
porary restraining order against a stranger 
to the action in which the receiver had bien 
appointed, give the 
quired by this section: Cherry v. Western 
Wash.. ete., Co. 11 W.. 58; and it is error 
to grant a receiver an injunction without 
his complying with the statute. The re- 
ceivership bond is not a sufficient protec- 
tion to those whose acts he seeKs to enjoin: 
Keeler v. White, 10 W., 420. 

The fact that the owner of a mining 
claim sold it for a less sum after the dis- 
solution of an injunction against his work- 
ing it than he could have procured prior to 
the injunction, does not entitle him to re- 
cover the difference, in the absence of alle- 
gation and proof that the claim was less 
Valuable because of the injurection than it 
was before: Donahue v. Johnson, 9 W., 187. 

If a prior mortgagee has been enjoined 
from foreclosing his chattel mortgage on 
certain goods and making sale thereof to 
satisty his claim, and pending injunction 
the goods have been sold under foreclosure 
of a junior mortgage, the prior mortgagee 
may, upon dissolution of the injunction. re- 
cover as damages upon the injunction bond 
the full amount of his claim, if the value of 
the goods is equal to the amount: White 
v. Brooke, 11 W.., 99. 


injunction bond re- 


The fact that the obligee in an injunction 
bond may have a remedy by action for con- 
version for disposing of goods upon which 
he has a mortgage lien, will not affect his 
recovery of damages when suing on the in- 
junction bond: Id. 

In an action upon such bond for damages, 
defendants cannot go behind the decree 
dissolving the injunction and assail the 
validity of the agreement upon which the 
decree was founded: Id. 

In an action in which a temporary in- 
junction had been granted, a judgment, 
after a hearing on the merits, that ‘‘de- 
fendant is entitled to a dissolution of the 
restraining order heretofore issued against 
him and that he go hence with costs,” is 
final and may be offered in proof in an ac- 
tion upon the injunction bond: Donahue v. 
Johnson, 9 W.. 187. 

Attorneys’ fees are not recoverable in an 
action on an injunction bond, where the 
injunction is disposed of by a trial of the 
principal cause on the merits: Id. 

The mere acceptance of the statutory 
attorney's fee upon the dissolution of an 
injunction is not a waiver of the right to 
recover attorney’s fees in an action upon 
the injunction bond: Steel v. Gordon, 14 
Wa.. 521 

The amount of the attorney’s fee to be 
allowed plaintiff in an action on an injunc- 
tion bond, on account of professional ser- 
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vices in the matter of the injunction, is to 
be fixed by the jury and not by the court: 
Id. See Seattle Crockery Co. v. Haley, 6 
W., 302; Cowie v. <Ahrenstedt, 1 W., Yie: 
Proulx v. Stetson & Post M. Co., 6 W., 476. 

That the order appointing a receiver of 
a corporation did not authorize him to 
make sale does not prevent recovery in an 
action by him on an injunction bond given 
prior to his appointment., for loss of profits 
occurring after his appointment by reason 
of the injunction against sales, as only the 
corporation, its stockholders and creditors, 
can question his authority to make sales: 
Steel v. Gordon, supra. 

In an action on an injunction bond, the 
court is warranted in directing the jury 
that there can be no recovery for loss on 
sales while the injunction was in force, 
where it was habitually violated and no 
sales were in fact prevented thereby: Id. 

An order made by the trial court, without 
notice to plaintiff. discharging a bond 
which had been given by defendants to se- 
cure the vacation of a restraining order 
against the disposal of the property in con- 
troversy, is a nullity, and the plaintiff is 
entitled to an order for the reinstatement 
of the bond without pence to the obligors: 
Kleeb v, Bard, 12 W.. 

GENERALLY. ancien bond should 
receive a liberal construction: Connor v. 
Paxson, 1 Blackf., 207. 
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It is not a mere common law obligation, 
but statutory. and defects in it may be sug- 
gested and corrected under § 1221 (substan- 
tially the same as § 5496 infra): Bolden v. 
Dill, 58 Ind., 273. 

It is not material that the name of the 
surety should be in the body of the bond, 
or that the approval of the judge should 
Appear thereon: Griffin v. Wallace, 66 Ind., 
4 


In an action upon such bond the record 
in the injunction suit need not be set out: 
Merrifield v. Weston. 68 Ind., 70. 

A defendant in an injunction suit has a 
common law right of action for damages 
for having been improperly enjoined, in 
addition to his remedy on the injunction 
bond: Hubble v. Cole, 29 Am. St. Rep., 116, 
note 718. 

Continuance by agreement of the parties 
does not prevent the bond remaining in 
force, under this and the next section: 
Jones v. Keller, 4 Ind. App., 436. 

The fact that the court granting an in- 
junction had no jurisdiction, and the in- 
junction was void, does not make the in- 
junction bond void, so as to prevent a 
recovery thereon for attorneys’ fees and 
other expenses incurred by defendant in 
procuring the dissolution: Robertson vV. 
Smith. 129 Ind.. 422; distinguishing Jenkins 
v. Parkhill, 3 Ind., 473, 


$ 5439. Second Bond When First Insufficient. 
When an injunction is granted upon the hearing, after a temporary 


restraining order, the plaintiff shall not be required to enter into a second 
bond, unless the former shall be deemed insufficient, but the plaintiff and his 
surety shall remain liable upon his original bond. [L. 754, p. 153, § 118; Cd. 
’81, § 160; 2 H. C., § 274; Ind., § 1154.] 


See notes to last section. 


b 


§ 5440. Copy of Order Sufficient Writ. 

It shall not be necessary to issue a writ of injunction, but the clerk shall 
issue a copy of the order of injunction duly certified by him, which shall be 
forthwith served by delivering the same to the adverse party. [L. 754, p. 153, 
§ 119; Cd. 781, § 161; 2 H. C., § 275; Ind., § 1155.] 


See infra § 5443, notice, when sufficient service. 


§ 5441. Stay of Judgment—Release of Errors. 

In application to stay proceedings after judgment, the plaintiff shallin- 
dorse upon his complaint a release of errors in the judgment whenever re- 
quired to do so by the judge or court. [L. 54, p. 153, § 120; Cd. ’81, § 162; 
2 H. C., § 276; Ind., § 1156.] 


See supra § 5204, stay of execution. 
The release need not be recited in or in- 


dorsed on the complaint, until required by 
the court: Rich v. Desser, 50 Ind., 309. 
§ 5442. Who Bound by. 

An order of injunction shall bind every person and officer restrained from 
the time he is informed thereof. [L. 754, p. 153, § 121; Cd. 81, § 163; 2 H. 
C., § 277; Ind., § 1157.] 


See infra §8§ 5445-5447, proceedings for vio- from doing business operates as against a 
lation of writ. receiver ey appointed: Steel v. 
An injunction restraining a corporation Gordon, 14 W., 5 
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§ 5443. Notice, When Sufficient Service. 

When notice of the application for an injunction has heen served upon 
the adverse party, it shall not be necessary to scrve the order upon him, but 
he shall be bound by the injunction as soon as the bond required of the 
plaintiff is executed and delivered to the proper officer. [IL. 754, p. 154, § 122; 
Cd. ’81, § 164; 2 H. C., § 278; Ind., § 1158.] 


See supra § 5440, copy of order sufficient time he has notice of its issuance: Farns- 
rit. worth v. Fowler, 55 Am. Dec., 718, note, 
A party is bound by injunction from the 722-723. 
§ 5444. Money Collected on Enjoined Judgment to be Paid Into Court. 
Money collected upon a judgnent afterward enjoined, remaining in the 

hands of the collecting officer, shall be paid to the clerk of the court granting 
the injunction, subject to the order of the court. [L. 54, p. 154, § 123; Cd. 
81, § 165; 2 H.C.,§ 279; Ind., § 1159. ] 


§ 5445. Order Disobeyed—Contempt. 

Whenever it shall appear to any court granting an order of injunction, 
or judge thereof, by affidavit, that any person has wilfully disobeyed the order 
after notice thereof, such court or judge shall award an attachment for con- 
tempt against the party charged, or a rule to show cause why it should not 
issue. The attachment or rule shall be issued by the clerk of the court, and 
directed to the sheriff, and shall be served by him. [L. 754, p. 154, § 124; Cd. 
*81, § 166; 2 H. C., § 280; Ind., § 1160.] 


See infra title 33, chapter 3, contempts Union Tel. Co. v. Board Commrs, 110 Ind., 
and their punishment. 203. 
See notes to § 5432 supra and §§ 6500. 6506- An appeal from an order of injunction 
60s, appeals, does not permit appellant to do an act 
When there is jurisdiction, an order of in- which by the injunction he is forbidden to 
junction must be obeyed, although it may do: State v. Chase, 41 Ind.. 356; Central 
have been erroneously granted: Central Union Tel. Co. v. Bourd Commrs, supra. 
§ 5446. Arrest and Indemnity. 

The attachment for contempt shall be immediately served by arresting 
the party charged, and bringing him into court, if in session, to be dealt with 
as in other cases of contempt; and the court shall also take all necessary meas- 
ures to secure and indemnify the plaintiff against damages in the premises. 


[L. 754, p. 154, $ 125; Cd. °81, § 167; 2 H. C., $ 281; Ind., § 1161.] 


§ 5447. Bond for Appearance. 

If the court is not in session the officer making the arrest shall cause the 
person to enter into a bond, with surety, to be approved by the officer, condi- 
tioned that he personally appear in open court whenever his appearance shall 
be required, to answer such contempt, and that he will pay to the plaintiff all 
his damages and costs occasioned by the breach of the order; and in default 
thereof, he shall be committed to the jail of the county until he shall enter 
into such bond with surety, or be otherwise legally discharged. [ Cf. L. ’54, p. 
154, § 126; Cd. ’81, § 168; L.’91, p. 97, $1; 2? H. C., § 282; Ind., § 1162.] 


§ 5448. Motion to Vacate or Modify. 
Motions to dissolve or modify injunctions may be made in open court, or 
before a judge of the superior court, at any time after reasonable notice to the 
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adverse party. [L. 54, p. 154, § 127; Cd. ’81, § 169; L. ’91, p. 74, § 1; 2 H. 
C., & 283; Ind., § 1163. ] 

When on demurrer the entire complaint tion of the trial court in refusing Its dis- 
is held bad a temporary Injunction, previ- solution: Burlington, etc., Ry. Co. v. Dey, 
ously granted, should be dissolved: Clark 31 Am. St. Rep., 477. 

v Noblesville, 44 Ind., 83. As to what matters may be considered on 

If the dissolution of an injunction in- motion to dissolve see Indian River Co. v. 
volves the determination of questions of Transportation Co., 29 Am. St. Rep., 258, 
law arising on the face of the petition, the note 278. 
supreme court will not defer to the discre- 

§ 5449. Damages Upon Dissolution of Injunction to Stay Proceedings. 
When an injunction to stay proceedings after judgment for debt or dam- 
ages shall be dissolved, the court shall award such damages, not exceeding ten 
per cent, on the judgment, as the court may deem right, against the party in 
whose favor the injunction issued. [L. 754, p. 15-4, § 128; Cd. 81, § 170; 2 


H. C., § 284; Ind., § 1164.] 


See supra & 5204, stay of execution. See supra § 5438 and notes, bond for in- 
See next section for damages for waste or junction. 
rents. Concerning couns?] fees as proper items 


of damage, see note to § 5435 supra. 


§ 5450. Damages for Waste and Rents, When. 

If an injunction to stay proceedings after verdict or judgment in an 
action for the recovery of real estate, or the possession thereof, be dissolved, 
the damages assessed against the party obtaining the injunction shall include 
the reasonable rents and profits of the lands recovered, and all waste com- 
mitted after granting injunction. [L. 754, p. 154, § 129; Cd. 781, $ 171; 2 
H. C., § 285; Ind., $ 1165.] 


See supra § 5438 and notes, bond for injunction. 


§ 5451. Motion to Reinstate. 

Upon an order being made dissolving or modifying an order of injunc- 
tion, the plaintiff may move the court to reinstate the order, and the court 
may, in its discretion, allow the motion, and appoint a time for hearing the 
same before the court, or a time and place for hearing before some judge 
thereof, and upon the hearing, the parties may produce such additional affi- 
davits or depositions as the court shall direct, and the order of injunction shall 
be dissolved, modified, or reinstated, as the court or judge may deem right. 
Until the hearing of the motion to reinstate the order of injunction, the order 
to dissolve or modify it shall be suspended. [L. 754, p. 154, § 130; Cd. 781, § 
172; 2H. C., § 286; Ind., § 1166.] 


See supra § 5432, notes, in what case in- v. Clear Lake Water Works, 68 Cal., 146: 
junction granted. Kelly v. Kriess, 65 Cal. 210; Golden Gate 

As to various questions of pleading and Min. Co. v. Superior Court, 65 Cal., 18¢; Lux 
practice concerning injunctions, see Moore v. Haggin, 69 Cal., 255. 

§ 5452. Power of Judge or Court. 

The judge of the superior court shall have power to make every order 

which, by the provisions of this chapter, may be made by the court. [L. ’69, 
p. 41, § 171; Cd. 81, § 173; 2 H. C., § 287.] 


See supra § 5431 and notes, who shall grant injunction. 
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(TrrLE XXX. 


CHAPTER V. 


OF RECEIVERS. 


§ 5455. Receiver, Defined. 


A receiver is a person appointed by a court or judicial officer to take 
charge of property during the pending of a civil action or proceeding, or 
upon a judgment, decree, or order therein, and to manage and dispose of it as 


the court or officer may direct. 
1060. ] 


See notes to § 4266. 

A receiver of a shingle company cannot 
be required to account for profits made by 
another corporation in a foreign market 
upon shingles sold by him to such corpora- 
tion, although himself a stockhoider there- 
in, when, as receiver, he had not sufficient 
funds to enable him to ship his shingles to 
another market, but sold them for cash to 
his own corporation at the highest market 
price in the locality: oe v. Cushing- 
Young Shingle Co., 13 W., 

Where the court by AE a receiver was 
appointed has fixed his compensation, after 
the hearing of testimony, and the allowance 

made is warranted by the testimony ad- 
duced, and Appears | to be reasonable, the 
exercise of the court’s discretion will not be 
interfered with by the appellate court: Id. 

The action of the court in placing an in- 
solvent insurance company in the hands of 
a receiver, even if erroneous, cannot be at- 


$ 5456. In What Cases Appointed. 


[L. 791, p. 90, § 1; 2 H. C., § 325; Or., § 


tacked in an action by the receiver to re- 
cover certain property of the company, to 
the possession of which he, as Boone vere is 
entitled: Smith v. Hopkins, 10 W., 

In a suit by the receiver of an insolvent 
insurance company to recover possession of 
stock notes fraudulently transferred by the 
company to the makers, the makers cannot 
set up the defense that the notes were exe- 
cuted upon the condition that they should 
not be binding unless approved by the state 
insurance commissioner, as such notes, 
having been delivered to the company to be 
used as assets, would retain that character 
mete their legal surrender to their makers: 


But slight testimony is required to estab- 
lish a prima facie case, where it is sought 
to prove the small value of the assets of an 
insolvent corporation for which the ap- 
pointment of a receiver is asked: Id. 


A receiver may be appointed by the court in the following cases:— 
1. In an action by a vendor to vacate a fraudulent purchase of property, 
or by a creditor to subject any property or fund to his claim; 
2. In an action between partners, or other persons jointly interested in 


any property or fund; 


3. In all actions where it is shown that the property, fund, or rents and 
profits in controversy are in danger of being lost, removed, or materially in- 


jured; 


4. In an action by a mortgagee for the foreclosure of a mortgage and the 
sale of the mortgaged property, when it appears that such property is in 
danger of being lost, removed, or materially injured; or when such property 
is insufficient to discharge the debt, to secure the application of the rents and 
profits accruing, before a sale can be had; 

5. When a corporation has been dissolved or is insolvent, or is in imminent 
danger of insolvency, or has forfeited its corporate rights; 

6. And in such other cases as may be provided for by law, or when, in 
the discretion of the court, it may be necessary to secure ample justice to the 


parties: 


Provided, That no party or attorney or other person interested in 


an action shall be appointed receiver therein. [L. 754, p. 162, §§ 171, 172; 
Cd. 781, § 193; 2 H. C., § 326; see Or., § 1061; see Cal. C. C. P., §§ 564, 566; 


see Ind., $$ 1222, 1223.] 
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See notes to $ 5527 infra. 

See supra § 5364, receiver in attachments. 

See supra § 5312 et seq., receivers in pro- 
ceedings supplemental to executions. 

See infra § 5941, sheriff as receiver in en- 
forcement of loggers’ liens. 

See infra § 5856, sheriff not to be appointed 
receiver in insolvency cases. 

See infra § 6500, subd. 5, appeals from or- 
ders relating to receivers. 

See notes to § 5885 infra. 

APPOINTMENT. — The right to appoint 
receivers should only be exercised when it 
is clearly shown to be necessary to prevent 
the defeat of justice: Roberts v. Washing- 
ton Natl. Bank, 9 W., 12, 15; Whitehouse v. 
P. D. T. & E. Ry. Co., 9 W., 558, 56l. 

In order to secure the appoinment of a 
receiver, the plaintiff must clearly establish 
by the proofs that a receiver is necessary 
to prevent fraud, protect the property from 
injury or preserve it from destruction, mere 
allegations of such facts being insufHcient: 
Brundage v. Home, etc., Assn., 11 W., 277. 

Upon an application for the appointment 
of a receiver, the moving party has no right 
to read afħdavits upon the hearing, which 
have not been first served upon the adverse 
party: Id. 

When application for appointment is 
made before defendant has filed his answer, 
defendant has the right to be heard upon 
atħdavits by way of defense to the applica- 
tion: Whitehouse v. P. D. T. & B. Ry. Co., 
9 W., 558. 

Subdivisions 3 and 6 of this section give 
the court power to appoint receivers in 
cases at law without the supplemental aid 
of any proceeding in equity: Wash. Iron 
Works Co. v. Jensen, 3 W., 584, 589. 

Under subd. 5 of this section the purpose 
of placing insolvent corporations in the pos- 
session of the court can only be that their 
assets may be ratably distributed to credi- 
tors: Thompson v. Huron L. Co., 4 W. 


The transfer of notes held by one bank to 
another as collateral security for a loan, is 
not such a fraud as to justify the appoint- 
ment of a receiver for the bank securing 
me nore; Roberts v. Wash. Natl. Bank, 

ay kes 

The fact that a mortgagee in possession 
of premises is committing waste will not 
authorize the appointment of a receiver in 
the absence of proof of the mortgagee’s in- 
solvency: Brundage v. Home, etc., Assn., 
11 W., 277. 

It is error to appoint a receiver pending 
the litigation in an action for dissolution 
and accounting of a partnership, when the 
complaint does not allege the defendants 
insolvency, and the answer shows solvency: 
Wales v. Dennis, 9 W., 308. 

A receiver may be appointed in insolvency 

proceedings at the instance of the insolv- 
ent, with power to take possession of prop- 
erty mortgaged by the latter, and, in a 
proper case, he will be entitled to fees out 
of the property in his custody, but he 
should not be appointed where the property 
is insufficient to pay the debt secured upon 
it: Lammon v. Giles, 3 W. T., M7; Ewing 
v. Van Wagenen, 6 W., 39, 47. 
-A complaint by a judgment creditor ask- 
ing the appointment of a receiver for an in- 
solvent corporation, is not open to the ob- 
jection that tt fails to allege that the judg- 
ment debtor has no other property out of 
which plaintiff could satisfy his Judgment, 
when it states that defendant is in failing 
circumstances, and that it has more judg- 
ments already rendered against it than it 
can pay: Whitehouse v. P. D. T. & E. Ry. 
Co., 9 W., 558. 

In the absence of special provisions regu- 
lating proceedings in foreclosure of liens on 
vessels, the court, under its chancery pow- 
ers, may appoint a receiver to take charge 
of the property pending proceedings: Wash. 
Iron Works Co. v. Jensen, 3 W., 584. See 
Lammon v. Giles, 3 W. T., 117. 

A receiver appointed for an insolvent cor- 
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poration is a trustee for the corporation and 
all its creditors, and a bona fide creditor 
to whom an illegal preference was attempt- 
ed to be made is entitled to share in the 
funds on the same basis with other credi- 
tors: Thompson v. Huron L. Co., 4 W., 600. 

Where judgments are rendered against a 
vendor of a railway without notice to the 
purchaser, the latter may litigate their 
validity on the ground of fraud, but the 
judgment creditor cannot obtain a receiver 
for the purchasing corporation: White- 
house v. P. D. T. & E. Ry. Co., 9 W., 55S. 

In a particular case the allegations of the 
complaint held sutħicient for the appoint- 
ment of a receiver: 

Where the mortgagee has secured posses- 
sion of the mortgaged premises without 
fraud, and there is an indebtedness due un- 
der the terms of the mortgage, the mort- 
gagee cannot be deprived if its possession 
by the appointment of a receiver: Brun- 
dage v. Home, ete., Assn., 11 W., 277. 

The appointment of a receiver prior to the 
sale of real estate under levy of execution, 
tut subsequent to the entry of judgment 
and the acquisition of a lien thereunder, 
will not affect the right of the judgment 
creditor to proceed to make his debt by 
execution, levy and sale of the debtor’s 
property: Cherry v. Western Wash., etc., 
Co., 1 W., 58 

An order appointing a receiver, made 
without notice to the adverse party, is void: 
Larsen v. Winder, 14 W., 100; citing Brun- 
dage v. Home, ete., Assn., 11 W., 2738; Rob- 
erts v. Wash. Natl. Bank, 9 W., 12. 

APPEAL. — After appeal. has been per- 
fected from an order appointing a receiver, 
the lower court has no authority to take 
any steps or make any order in regard to 
the receivership: Brundage v. Home, etc., 
Assn., 11 W., 278. 

No appeal lies from an order removing 
one receiver and appointing another in his 
stead: Tilton v. Superior Court, 7 W., 74. 

On an appeal from an order appointing a 
receiver, full examination is authorized into 
the law and fucts as to whether the trial 
court abused its discretion: Roberts v. 
Wash. Natl. Bank, 9 W., 12. 

Error in appointment of a receiver at the 
instance of attaching creditors cannot be 
urged on appeal by a party who Is not a 
judgment creditor: Puget Sound Natl. 
Bank v. Levy, 10 W., 499. 

The making of a general assignment of 
its property for the benelit of creditors by 
an insolvent corporation can have no effect 
upon the power of a court, under this sec- 
tion, to appoint a receiver at the instance 
of a creditor of the corporation: Oleson v. 
Bank of Tacoma, 15 W., 148. 

A deed of assignment by an insolvent 
corporation can be set aside by the court, 
upon the subsequent appointment of a re- 
ceiver at the suit of a creditor of the cor- 
poration: Id. 

A receiver having been appointed for an 
insolvent corporation, he is entitled to the 
possession of all of the assets of the cor- 
poration, as against an assignee holding 
under a prior voluntary assignment exe- 
oes by the corporation while insolvent: 


d. 

GENERALLY.—Though the appointment 
of receivers, which was a part of equity 
jurisdiction, has been provided for by stat- 
ute, the principles of equity must still be 
resorted to for guidance: See extended note 
to Cortleyeu v. Hathaway, 64 Am. Dec., 
482-495, showing When and over What prop- 
erty a receiver will be appointed. 

In some of the cases under this section 
the appointment of a receiver is merely an 
auxiliary proceeding for the purpose of 
placing property the subject of the litiga- 
tion, in custodia legis until the rights of 
the parties are ascertained. In others the 
appointment is the only purpose of the suit 
and the only relief sought: First Natl. 
Bank v. U. S., etc., Tile Co., 105 Ind., 227; 
4 N. E. Rep., 846, 851. 
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The appointment of a receiver is, as a 
general rule, discretionary, but this discre- 
tion is not arbitrary or absolute; but a 
sound judicial discretion, under all the cir- 
cumstances of the case. exercised for the 
promotion of justice and the protection of 


§ 5457. Oath and Bond. 
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rights, where no othef adequate remedy 
exists: Fort Payne Furnace Co. v. Coal, 
etec., Co.. 38 Am. St. Rep.. 109, note 116. 

See generally on this subject, 20 Am. & 
Eng. Encyc. Law, title “Receivers.” 


Before entering upon his duties, the receiver must be sworn to perform 
them faithfully, and, with one or more sureties approved by the court, execute 
a bond to such person as the court may direct, conditioned that he will faith- 
fully discharge the duties of receiver in the action, and obey the orders of the 


court therein. 
g 1224; see Or., Š 


§ 5458. Powers of Receiver. 


[L. 754, p. 162, § 173; 
1062; see Cal. C. C. P., § 567.] 


Cd. 781, § 194; 2 H. C., § 327; Ind., 


The receiver shall have power, under control of the court, to bring and 
defend actions, to take and keep possession of the property, to receive rents, 
collect debts, and generally to do such acts respecting the property as the court 


may authorize. 
§ 1228; see Cal. C. C. P., § 568.] 


See supra § 5456 and notes, in what cases 
appointed. 

POSSESSION.—A receiver of an insolvent 
corporation takes no title to property in the 
actual custody of the sheriff under attach- 
ment lien when sheriff and lienor have not 
been made parties to the action in which 
the receiver was appointed: State v. Supe- 
rior Court, S W., 210; State: v. Superior 
Court, S W.. 659; State v. Graham, 9 W., 828. 

The appointment of a receiver of a rail- 
road corporation has the same effect in law 
as thcugh the creditors had taken posses- 
sion of the property under legal process, 
and the right of a mortgagee to possession 
thereof does not give him any priority over 


creditors when the right accrues subse- 
quent to the receiver’s appointment: Rade- 
baugh v. T. & P. Ry. Co., § W., 570. 


An attaching creditor, whose application 
to intervene in a proceeding for the ap- 
pointment of a receiver has no remedy by 
appeal, but may resort to prohibition to 
prevent the receiver trom taking possession 
of the property attached: State v. Superior 
Court, 7 W. 77. 

When the appointment of a receiver Is 
unwarranted, his possession is wrongful, 
and he is not entitled to compensation for 
his personal services out of the trust funds 
in his hands, but he should be allowed the 
amount of his necessary and proper dis- 
bursements while in charge of the property, 
ineluding reasonable compensation for at- 
torney employed: Brundage v. Home, ete.. 
Assn., 11 W.. 28S. 

Prohibition will not lie to prevent the 
carrying into effect of an order of the supe- 
rior court restraining the sale of the prop- 
erty of an insolvent corporation upon the 
execution levy of a judgment creditor and 
ordering the transfer of the property to the 
hands of the receiver. when such judgment 
creditor has been made a party to the in- 
junction suit, and the order therein fully 

reserves and protects its rights: State v. 

uperior Court, 11 W.. 63. 

It is within the discretion of the court to 
permit claims against a receiver to be de- 
termined by petition in the oripinal action 
in which he was appointed. or by an inde- 
pendent suit: Blake v. State Sav. Bank, 
12 W., 619. 

SUITS.--An application for permission to 
sue a receiver is addressed to the sound 


[L. >54, p. 163, § 177; Cd. 81, § 198; 2 H. C., $ 331; Ind., 


discretion of the court, and an order denv- 
ing the application will be upheld unless 
this diserction has been abused: Meeker v. 
Sprague, 35 W. 

A roceln er ae be sued without leave 
of the court appointing him. Leave to sue 
is jurisdictional, and cannot be waived, and 
the question may be raised at any stage of 
the proceedings: Brown v. Rauch, 1 W., 49; 

It is unnecessary to serve a receiver ap- 
pointed in an action with notice of applica- 
tion to settle a statement of. facts: Tomp- 
son v. Huron L. Co., 5 W., 5 

The receiver of an EAN corporation 
appointed in a proceeding prosecuted by 
creditors, possesses the rights of the eredi- 
tcrs and may maintain an action to enforce 
stock subscriptions: Cole v. Satsop Ry. Co., 
9 W., i; 438 Am. St. Rep., 858; Elderkin v. 
Peterson, 8 W. , 674. 

And in such an action the defendant can- 
not question the regularity of his appoint- 
ment, nor the judgment of the court as to 
the necessity for the action: Elderkin v. 
Peterson, supra. 

One partner cannot. subsequent to ‘the 
appointment of a receiver in a suit for dis- 
solution, by cross-complaint. bring in other 
parties alleged to be conspiring to defraud 
the partrership. The proper practice is for 
CAE recelver to mme the suit: Capecci 

Alladio, 8 W. 

The action of. ne court in placing an in- 
solvent corporation in a receiver's hands, 
even if erroneous, cannot be attacked in an 
action by the receiver to recover certain 
property of the company, to the possession 
of which he. as receiver, was entitled: 
Smith v. Hopkins, 10 W., 77. 

A judgment creditor, who is not a party, 
by intervention or otherwise, to an action 
in which a receiver for his debtor was ap- 
pointed, cannot appear thercin without 
leave and move to vacate the order of ap- 
pointment: Wooding v. Wooding, 10 W., 381. 

The fact that subsequent to the com- 
mencement of a suit by a receiver to re- 
strain an execution sale of the trust prop- 
erty, a judgment creditor acquires an at- 
tachment lien. does not suffice to give such 
creditor priority over the receiver: State 
v Superior Court, 11 W., 63; distinguished 
in State v. Superior Court. 7 W., 77: State 
v. Superior Court, 8 W.. 210. 

Leave of the court appointing a receiver 
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to sue is not necessary before instituting 
suits in matters connected with his trust: 
Compton v. Schwabacher Bros. & Co., 15 
W., 306; following Hardin v. Sweeney, 14 
W., 129. 

A receiver may sue in his own name upon 
causes of action existing in favor of the 
person or corporation for which he has 
been appointed. And failure to allege in his 
complaint that he is authorized to bring 
the action does not render the complaint 
obnoxious to a general demurrer: Hardin 
v. Sweeney, 14 W., 129. 

POWERS, ETC.—A receiver must, in ap- 
plying for a temporary restraining order 
against a stranger to the action in which 
the receiver has been appointed, give the 
injunction bond required by § 5438 supra: 
Se v. Western Wash., etec., Co., i1 W., 
586. 


A receiver cannot, by petition in the re- 
ceivership proceedings, make a stranger a 
party thereto for the purpose of determin- 
ing his rights to property in dispute be- 
tween them, when there is no allegation in 
the petition that the stranger had taken the 
property from the possession of the re- 
ceiver or hindered him in the discharge of 
his duties: Id. 

A receiver who without securing a modifi- 
cation of the decree which was inconsistent 
with the findings and conclusions of the 
court, has followed the court’s conclusions 
and made payment of funds accordingly, 
can be compelled to pay a claimant a sum 
of money in excess of what is remaining in 
his hands, when this sum is due according 
to the decree as actually rendered: Bart- 
lett v. Reichenecker, 11 W., 692. 

The fact that a creditor of an insolvent 
corporation is a director and stockholder 
thereof, does not prevent his participating 
in the funds in the receiver’s hands: 
Tompson v. Huron L. Co., 4 W., 600. 

An order directing the distribution of 
funds paid into the registry of the court by 
a receiver, is appealable: State v. Superior 
Court, 3 W., 696. 

A deed from a corporation to a receiver of 
the creditors thereof can in no way affect 
the rights of a prior mortgagee of the cor- 
oe property: Meeker v. Sprague, 5 W., 


A receiver who sells the assets of the bus- 
iness for cash at their full value, to a firm 
of which he is manager, will not be called 
on to account for profits made by the latter 
firm, when it appears that the state was 
benefited thereby and the circumstances 
justified the sale: Chandler v. Cushing- 
Young, etc.. Co., 13 W., $9; 42 Pac., dts. 

But a sale by a receiver of the trust prop- 
erty to a corporation in which he is a stock- 
holder, is voidable at the election of the 
beneticiaries, but a claim by the benefici- 
aries to the proceeds of the sale is a rati- 
fication of the sale: Chandler v. Cushing- 
Young, ete., Co.. supra. 

The receiver of a corporation may refuse 
to carry out a contract of the corporation, 
without being liable for its breach, as other- 
wise the Hability of a corporation on execu- 
tory contracts wouid constitute a preferred 
claim: Scott v. Rainier Power, etc., Co., 13 
W., 108; 42 Pac., 331. 

A receiver is not personally Hable for loss 
resulting from the operation of the busi- 
ness, unless it resulted from some act of his 
which he was not authorized to perform: 
Chandler v. Cushing-Young, ete., Co., su- 
pra. 

A final order confirming and approving 
the final account of a receiver is appeal- 
able: Id. 
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A receiver appointed to operate a mill 
pending an action is not chargeable with 
loss resulting from such operation, unless 
due to some act which he was not author- 
ized to perform: Id. 

A sale by the receiver to himself of the 
trust property is not per se void, but void- 
able merely at the election of the cestui que 
trust, and where the beneficiary claims the 
proceeds he must be held as ratifying the 
sale: Id. 

A receiver appointed to conduct the busi- 
ness of a corporation pending an action, is 
not liable as such receiver in an action for 
damages for his refusal to perform an ex- 
ecutory contract of the corporation: Scott 
v. Rainier Power & Ry. Co., 13 W., 108. 

The provisions of 24 U. 8. St. at Large, 554, 
$$ 2, 3, providing that a receiver appointed 
to conduct the business of a corporation 
pending an action in a United States court, 
shall manage the property according to the 
requirements of the valid laws of the state 
in which the property is situated, in the 
same manner as the owner would be bound 
to do, applies only to things occurring while 
the receiver is in possession, and does not 
make him responsible for liabilities grow- 
ing out of contracts entered into before his 
appointment: Id. 

A receiver who, without securing a modi- 
fication of a decree which is inconsistent 
with the findings and conclusions of the 
court, has followed the court's conclusions 
and made payment of funds accordingly, 
can be compelled to pay a claimant a sum 
of money in excess of what is remaining in 
his hands, where this sum is due according 
to the decree as actually rendered: Bartlett 
v. Reichenecker, 11 W., 692. 

In an action by a receiver, failure to in- 
troduce in evidence the order appointing 
him will not entitle defendant to a non-suit, 
when the plaintiff testifies without objec- 
tion that he is such receiver, and the action 
is instituted in the court which had ap- 
pointed him receiver, and there is no show- 
ing of want of authority to bring suit: Tit- 
low v. Cascade Oat Meal Co., 15 W., 652. 

FEES.—An allowance of $100 to a receiver 
as compensation for attorneys employed to 
institute a sult for the collection of $360 due 
for rent is excessive: Brundage v. Home, 
etc., Assn., 11 W., 288. 

Although allowance of compensation ta 
receivers rests largely in the court's dis- 
cretion, yet such orders are generally sub- 
ect to review: Tompson v. Huron L. Co., 

W., but see Chandler v. Cushing- 
Young, etec., Co., 13 W., 59; 42 Pac., 548. 

In determining the amount of compensa- 
tion to be allowed a receiver, the responsi- 
bility assumed, skill and labor expended, 
should be considered, and the remuneration 
fixed upon charges usually paid for similar 
services, in view of the facts of the par- 
ticular case: Tompson v. Huron L. Co., 
supra; cited in note to Heffron v. Rice, 41 

. Rep., 277. 

GENERALLY. — As to territorial powers 
and jurisdiction of receivers, see extended 
note to Straughan v. Hallwood, 8 Am. St. 
Rep., 49-54. 

For liability of receivers in their official 
capacity, see note to Naglee v. Alexandria, 
ete.. Ry. Co., 5 Am. St. Rep., 315. 

Whether leave to sue a receiver is neces- 
sary, see same, 316. 

For duties, liabilities and compensation of 
receivers, see Heffron v. Rice, 41 Am. St. 
Rep., 271. 

See 20 Am. & Eng. Encyc. Law, p. 109 et 
seq., on powers, etc., of receivers. 


527; 


$ 5459. Order When Part of Claim Admitted. 

When the answer of the defendant admits part of the plaintiff’s claim 
to be just, the court, on motion, may order the defendant to satisfy that part 
of the claim, and may enforce the order by execution or attachment. [L. ’54, 
p. 153, § 178; Cd. 781, § 199; 2 H. C., § 332; Ind., § 1229.] 


Bal. Wash. Code II—19 
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CHAPTER VI. 
OF DEPOSITS IN COURT. 


§ 5460. Deposits in Court. 

When it is admitted by the pleading or examination of a party that he 
has in his possession, or under his control, any money, or other thing capable 
of delivery, which, being the subject of the litigation, is held by him as trustee 
for another party, or which belongs or is due to another party, the court may 
order the same to be deposited in court, or delivered to such party, with or 
without security, subject to the further direction of the court. [L. 54, p. 163, 
$ 174; Cd. ’81, $ 195; 2 H. C., § 328; Cal. C. C. P., § 572; Ind., § 1225.] 

The money must be in possession of the the person in whose hands money is sald to 
party, Other wiae A kir pe made; be has not received a portion thereof: Id. 
$ 5461. Manner of Enforcing Order. l 

Whenever, in the exercise of its authority, a court shall have ordered the 
deposit or delivery of money or other thing, and the order is disobeyed, the 
court, besides punishing the disobedience as for contempt, may make an order 
requiring the sheriff to take the money or thing, and deposit or deliver ‘it, in 
conformity with the direction of the court. [L. ’54, p. 163, § 175; Cd. ’81, 
§ 196; 2 H. C., § 329; Cal. C. C. P., § 574; Ind., § 1226.] 


See infra § 5798 et seq., contempts and their punishment. 


$ 5462. Custody of Money Deposited. 

Money deposited or paid into a court in an action shall not be loaned out, 
unless with the consent of all parties having an interest in or making claim to 
thesame. [L.?54, p. 163, § 176; Cd. ’81,§ 197; 2 H. C., § 330; Ind., § 1227; 
Cal. C. C. P., § 573.] 


CHAPTER VII. 
OF ARREST AND BAIL. 


§ 5463. No Arrest Except as Provided by Statute. 

No person shall be arrested or held to bail in any civil action except upon 
the order of the court where the action is brought, or a judge of the supreme 
court. [L. 754, p. 145, § 73; Cd. ’81, § 115; 2 H. C., § 228.] 


The organization of the courts of the whether this statute is in harmony with the 
state, as effected by the constitution (Art. constitution. ” 
IV.). and the prohibition of imprisonment See notes to next section. 
for debt (Art. I., § 17), make it questionable 
§ 5464. Defendant, When Subject to Arrest. 
The defendant may be arrested in the following cases:— 
1. In an action for the recovery of damages, on a cause of action not arising 


out of contract, where the defendant is a non-resident of the state, or is about 
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to remove therefrom, or where the action is for an injury to person or char- 
acter, or for injuring, or for wrongfully taking, detaining, or converting 
property; 

2. In an action for a fine or penalty, or on a promise to marry, or for money 
received, or property embezzled, or fraudulently misapplied, or converted to 
his own use, by a public officer, or by an attorney, or by an officer or agent 
of a corporation in the course of his employment as such, or by any factor, 
agent, broker, or other person in a fiduciary capacity, or for any misconduct 
or neglect in office or in a professional employment; 

3. In an action to recover the possession of personal property unjustly de- 
tained, when the property, or any part thereof, has been concealed, removed, 
or disposed of, so that it cannot be found or taken by the sheriff, and with 
intent that it should not be so found or taken, or a the intent to deprive 
the plaintiff of the benefit thereof; 

4, When the defendant has been guilty of a fraud in contracting the debt, 
or incurring the obligation for which the action is brought, or in concealing 
or disposing of the property, for the taking, detention, or conversion of which 
the action is brought; 

5. When the defendant has removed or disposed of his property, or is about 
to do so, with intent to defraud his creditors; 

6. When the action is.to prevent threatened injury to or destruction of 
property, in which the party bringing the action has some right, interest, or 
title, which will be impaired or destroyed by such injury or destruction, and 
the danger is imminent that such property will be destroyed or its value im- 
paired, to the injury of the plaintiff; 

7. On the final judgment or order of any court in this state, while the same 
remains in force, when the defendant, having no property subject to execu- 
tion, or not sufficient to satisfy such judgment, has money which he ought to 
apply in payment upon such judgment, which he refuses to apply, with intent 
to defraud the plaintiff, or when he refuses to comply with a legal order of 
the court, with intent to defraud the plaintiff; or when any one or more of 
the causes exist for which an arrest is allowed in the first class of cases men- 
tioned in this section. [L. 754, p. 145, § 74; Cd. 781, § 116; 2 H. C., § 229.] 


If a defendant has been arrested and held 
to bail in a civil action, but the final judg- 
ment in the cause is for a money judgment 
alone, and does not carry forward the pro- 
visional remedy of arrest in any manner, 
the case stands as if the court below had 


except in case of absconding debtors, §§ 116, 
117, Code of ’81 (8§ 5464, 5465 of this volume), 
have been rendered inoperative, and an ar- 
rest thereunder is illegal: Burrichter v. 
Cline, supra 

And to set forth in an affidavit that a 


vacated the order of arrest, and defendant 
is discharged of any claim to take his body 
in execution: Burrichter v. Cline, 3 W., 135; 
compare Cline v. Burrichter, 2 W., 165. 

It seems that, under Art. I., $ "17, of the 
Const., abolishing imprisonment for debt, 


defendant is about to depart from the state 
with intent to defraud his creditors, with 

other allegations of like conclusions, is not 
stating any fact upon which a court can be 
legally satisfied that an order of arrest 
should be made: Id. 


$5465. Proof Required to Obtain Order. 

The court or judge making the order of arrest shall first be satisfied, by 
the affidavit of the party, or his agent or attorney, and other proof under oath, 
exclusive of the complaint, that the case is one in which an arrest is provided 
for in section 5464, and that one or more of the prescribed causes exist, which 
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proof shall be in writing, and, together with the order, be filed with the clerk 
before he shall issue any warrant for the arrest. [Cf L. ’54, p. 145, § 75; 
Cd. 81, $117; L. 788, p. 31, § 1; 2 H. C., § 230.] 


§ 5466. Court or Judge Must Fix Bail. 

The court or judge making the order shall, in all cases, specify therein 
the amount in which the defendant shall be held to bail, which shall, in no 
case, exceed the demand of the plaintiff, and one hundred dollars in addition 
thereto, which amount the clerk shall indorse upon the writ, and the court 
shall also, in the order, fix the amount of the bond to be given by the plaintiff, 
as provided in the next succeeding section, which amount shall in no case be 
less than one hundred dollars. [L. ’54, p. 146, § 76; Cd. ’81, § 118; 2 H. C., 
§ 231.] 


$ 5467. Bond Required of Plaintiff. 

Before any clerk shall issue a warrant for the arrest of the defendant, he 
shall require the plaintiff to place on file in his office a copy of the order 
granting the warrant, unless the same was made in open court, and appears in 
the minutes, the original affidavit and proofs upon which the order was made, 
and a bond, on behalf of the plaintiff, in such an amount as the court or judge ` 
may have fixed in the order, with sureties to the satisfaction of the clerk, con- 
ditioned to pay to the defendant all damages which he shall suffer and all 
expenses he shall incur by reason of such arrest or imprisonment, if the order 
shall be vacated in the manner provided for in the next succeeding section, 
or if the plaintiff fail to recover in his action. [L. 754, p. 146, § 77; Cd. ’81, 
8 119; 2 H. C., § 232.] 


$ 5468. Defendant May Move to Vacate Order—Proceedings Thereon. 

The defendant may, on motion, apply to the court to vacate the order of 
arrest, on the ground of insufficiency of the proof, or he may show that the 
facts alleged upon which the order issued are untrue, or he may apply to have 
the amount of bail reduced. If the court, upon any such motion, shall vacate 
the order, the defendant shall be discharged from the arrest, and any bond 
he may have given shall be canceled, but the action, unless dismissed for 
other cause, shall be conducted in the same manner as in cases where com- 
plaint and notice were duly served and filed. [L. ’54, p. 146, § 78; Cd. ’81, 
§ 120; 2 H. C., § 233.] 


COMPLAINT AND DAMAGES FOR MA- malicious arrest and prosecution, to state 
LICIOUS ARREST.—In the complaint for the amount of damages he sustained by the 
fuch an arrest in civil cases, it must be alleged tort; the witness must state facts, 
averred or shown that the proceedings in and let the jury estimate the damages. In 
which the arrest was made had terminated mitigation of damages for imprisonment, it 
favorably for the defendant: Ferguson v. may be shown that defendant refused tọ 
Tobey, 1 W. T.. 275. And the plaintiff can- accept bail: Id 
not be asked, in an action for damages for 


$ 5469. Warrant Must Not Issue Till Complaint is Filed. 
When an order of arrest is granted prior to the filing of the complaint, the 
warrant shall not issue until the complaint is filed with the clerk, and a 


copy of said complaint sha!) be served on the defendant with the warrant; but 
an order of arrest may be granted at any time after the action is commenced, 
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and before judgment is satisfied, when the party seeking the order shall 
comply with the preceding provisions in regard to arrests. [L. 54, p. 146, § 
79; Cd. 781, § 121; 2 H. C., § 234.] 


§ 5470. Warrant Must State Cause of Arrest. 

The warrant shall, in all cases, contain a short statement of the alleged 
causes for which the order was granted, and also the amount for which bail is 
required. [L. 754, p. 146, § 83; Cd. ’81, § 125; 2 H. C., § 235.] 


§ 5471. Defendant Entitled to Copy of Warrant. 

The warrant must be delivered to the sheriff, who, upon arresting the 
defendant, must deliver to him a copy thereof. [L. 754, p. 146, § 80; Cd. 781, 
§ 122; 2 H. C., § 236.] 


§ 5472. How Warrant Executed—Fees of Sheriff. 

The sheriff shall execute the warrant by arresting the defendant, and 
keeping him in custody until discharged by law. And the plaintiff, in thie 
first instance, shall be liable for the sheriff’s fees, for the food and maintenance 
of ¿ny person under arrest, which, if required by the sheriff, shall be paid 
weekly in advance. And such fees so paid shall be’added to the costs taxed 
or accruing in the case, and be collected as other costs. And if the plaintiff 
shall neglect to pay such fees for three days after a demand, in writing, upon 
the plaintiff or his attorney for payment, the sheriff may discharge defendant 
out of custody. [L. 754, p. 146, § 81; Cd. ’81, § 123; 2 H. C., § 237.] 


§ 5473. Conditions of Bail Bond. 

The defendant may give bail by causing a bond to be executed by two or 
more sufficient sureties, stating their places of residence and occupations, con- 
ditioned that the defendant shall at all times render himself amenable to the 
process of the court during the pendency of the action, and to such as may be 
issued to enforce the judgment rendered therein; or if he be arrested for 
the cause mentioned in the third subdivision of section 5464, it shall be 
further conditioned that the specific article of property, or instrument of 
writing which is the subject matter of the writ, shall be forthcoming, to abide 
any order which shall be made therein; or if he be arrested for the cause 
mentioned in the sixth subdivision of said section, it shall be further condi- 
tioned that he will not commit the injury or destruction alleged to be threat- 
ened in the affidavit or proofs on which the arrest is ordered. [L. 754, p. 147, 
g 82; Cd. 781, $ 124; 2 H. C., § 238.] 


§ 5474. Surrender of Defendant. 

At anv time before a failure to comply with their bonds, the bail may 
surrender the defendant in their exoneration, or he may surrender himself to 
the sheriff of the county where he was arrested, in the following manner:— 

1. A certified copy of the bail bond shall be delivered to the sheriff, who 
shall retain the defendant in his custody thereon as upon an order of arrest, 
and by a certificate in writing, acknowledge the surrender; 
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2. Upon the production of a copy of the bail bond and sheriff’s certificate, 
a judge of the superior court may, upon a notice to the plaintiff of eight days, 
with a copy of the certificate, order that the bail be exonerated, and on filing 
the order and the papers used on such application, they shall be exonerated ac- 
cordingly. But this section does not apply to an arrest for the cause men- 
tioned in the sixth subdivision of section 5464. [L. 754, p. 147, § 84; Cd. ’81, 
g 126; 2 H. C., § 239.] 


§ 5475. Bail May Arrest Defendant, When. 

For the purpose of surrendering the defendant, the bail, at any time or 
place before they are finally discharged, may themselves arrest him, or, by 
written authority indorsed upon a certified copy of the bond, may empower 
any person of suitable age and discretion to do so. [L. 54, p. 147, § 85; Cd. 
81, § 127; 2 H. C., § 240.] 


§ 5476. Proceeding Against Bail. 

In case of failure to comply with the condition of the bond, the bail can 
be proceeded against by action only. [L. 54, p. 147, § 86; Cd. 781, § 128; 2 
H. C., § 241.] 


§ 5477. Exoneration of Bail. 

The bail may be exonerated either by the death of the defendant, or his 
imprisonment in the penitentiary, or by his legal discharge from the obliga- 
tion to render himself amenable to the process, or by his surrender to the 
sheriff of the county where he was arrested, in exoneration thereof, within 
twenty days after commencement of the action against the bail, or within such 
further time as may be granted by the court. [L. 54, p. 148, § 87; Cd. 81, 
§ 129; 2 H. C., § 242.] 


$ 5478. Return of Sheriff—Exceptions to Bail. 

Within the time limited for that purpose, the sheriff must deliver the 
order of arrest to the clerk, with his return indorsed thereon, and the bond of 
the bail, or a copy thereof. The plaintiff, within ten days thereafter, may 
serve upon the sheriff a notice that he does not accept the bail, or he must be 
deemed to have accepted it, and the sheriff shall be exonerated from liability. 
[L. 754, p: 148, § 88; Cd. 781, § 130; 2 H. C., § 243.] 


$ 5479. Notice of Justification. 

On the receipt of notice, the sheriff or defendant may, within ten days 
thereafter, give to the plaintiff or his attorney notice of the justification of the 
same, or their bail (specifying the places of residences and occupations of the 
latter), before judgment [the judge] of the court or justice of the peace, at a 
specified time and place, the time to be not less than five‘days nor more than 
ten thereafter. In case other bail be given, there must be a new bond in the 
form prescribed in section 5473. [L. 54, p. 148, § 89; Cd. 781, § 131; 2 H. 
C., § 244.] 
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‘§ 5480. Qualifications of Bail. 
The qualifications of the bail shall be as follows:— 

1. Each of them shall be a resident of the state; but no counselor or attorney 
at law, sheriff, clerk of the superior court, or other officer of such court, shall 
be permitted to become bail in any action; 

2. Each of the bail shall be worth the amount specified in the order of 
arrest, or the amount to which the order may be reduced, as provided in this 
chapter, over and above all debts and liabilities, and exclusive of property 
exempt from execution; but the judge or justice, on justification, may allow 
more than two sureties to justify, severally, in amounts less than that ex- 
pressed in the order, if the whole justification be equivalent to that of two 
sufficient bail. [L. 54, p. 138, § 90; Cd. 81, § 182; 2 H. C., § 245.] 


§ 5481. Justification, How Made. 

For the purpose of justification, each of the bail must attend before the 
judge or justice of the peace at the time and place mentioned in the notice, 
and may be examined on oath on the part of the plaintiff touching his suffi- 
ciency, in such manner as the judge or justice of the peace, in his discretion, 
may think proper. The examination must be reduced to writing and sub- 
scribed by the bail, if required by the plaintiff. [L. ’54, p. 148, § 91; Cd. 
81, § 133; 2 H. C., § 246.] 


§ 5482. Order When Bail Found Sufficient. 

If the judge or justice find the bail sufficient, he shall indorse his allow- 
ance thereof on the bond, and cause it to be filed with the clerk, and the sheriff 
shall thereupon be exonerated from liability. [L. 754, p. 148, § 92; Cd. 81, 
§ 134; 2 H. C., § 247.] 


§ 5483. Deposit of Money Instead of Bail. 

The defendant may at the time of his arrest, instead of giving bail, de- 
posit with the sheriff the amount mentioned in the order. The sheriff must 
thereupon give the defendant a certificate of deposit, and the defendant shall 
be discharged from custody. [L. 754, p. 148, § 93; Cd. °81, § 135; 2 H. C., 
§ 248.] 


§ 5484. Sheriff Must Pay Bail Money Into Court. 

The sheriff shall, within ten days after the deposit, pay the same into 
court, and take from the officer receiving the same two certificates of such 
payment, the one of which he must deliver to the plaintiff and the other to 
the defendant. For any default in making such payment, the same proceed- 
ing may be had on the official bond of the sheriff to collect the sum deposited, 
as in case of a [L. 754, p. 149, § 94; Cd. °81, § 136; 2 H. C., $ 
249.] 


§ 5485. Bail May be Substituted for Money. 

If the money be deposited, as provided in the last two sections, bail may 
be given and justified, upon notice as hereinbefore provided, at any time 
before judgment; and thereupon the judge before whom justification is had 


1523 


23 5486-5492. ] OF PROVISIONAL REMEDIES. (Tire XXX. 


shall direct in the order of allowance that the money deposited be refunded 
by the sheriff or clerk to the defendant, and it shall be refunded accordingly. 
[L. 754, p. 149, § 95; Cd. 81, § 137; 2 H. C., § 250.] 


§ 5486. Disposition of Bail Money After Judgment. 

When money shall have been so deposited, if it remain on deposit at the 
time of an order or judgment for the payment of money to the plaintiff, the 
clerk shall, under the direction of the court, apply the same in the satisfaction 
thereof, and after satisfying Judgment, refund the surplus, if any, to the 
defendant. If the judgment be in favor of the defendant, the clerk shall 
refund to him the whole sum deposited and remaining unapplied. [L. 754, p. 
149, § 96; Cd. ’81, § 138; 2 H. C., § 251.] 


§ 5487. Liability of Sheriff for Escape. 

If, after being arrested, the defendant escapes or be rescued, the sheriff 
himself shall be liable as bail; but he may discharge himself from such liability 
by giving bail at any time before judgment. [L. 754, p. 149, § 97; Cd. ’81, 
§ 139; 2 H. C., § 252.] 


§ 5488. Judgment—Sheriff as Bail. 

If the judgment be recovered against the sheriff upen his liability as 
bail, and an execution thereon be returned unsatisfied, the same proceedings 
may be had on the official bond of the sheriff to collect the deficiency as in 


other cases of delinquency. [L. ’54, p. 149, § 98; Cd. 81, § 140; 2 H. C., § 
253.] 


§ 5489. Bail Liable to Sheriff, When. 

The bail taken on arrest shall, unless they justify, or other bail be given 
or justified, be liable to the sheriff, by action, for the damages which he may 
sustain by reason of such omission. [L. 754, p. 149, § 99; Cd. ’81, § 141; 2 
H. C., § 254.] 


§ 5490. Officer Authorized to Take Bail May Examine Surety. 

Every court and officer authorized to take any bail or surety shall have 
power to examine on oath the person offering to become such bail or surety 
concerning his property and sufficiency as such bail or surety. [L. 54, p. 219, 
§ 488; Cd. 781, § 748; 2 H. C., $ 799.] 


See infra § 5828, writ of habeas corpus for purpose of bail. 


§ 5491. Money May be Deposited for Bail. 

Any person required to give bail may deposit with the clerk the amount 
of money for which he is required to give bail, and thereupon be discharged 
from arrest. [L. 754, p. 220, § 493; Cd. ’81, § 750; 2 H. C., § 801.] 

See supra $ 5483, deposit of bail. 


§ 5492. Bonds Are Not to Fail for Want of Form. 
No bond required by law, and intended as such bond, shall be void for 
want of form or substance, recital, or condition; nor shall the principal or 
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surety on such account be discharged, but all the parties thereto shall be held 
and bound to the full extent contemplated by the law requiring the same, to 
the amount specified in such bond. In all actions on such defective bond, the 
plaintiff may state its legal effect in the same manner as though it were a 
perfect bond. [L. ’54, p. 219, § 489; Cd. ’81, § 749; 2 H. C., § 800.] 


See notes to § 5684 infra, construing this of form. 
section. See supra § 1520, defective bonds, recov- 
See infra § 6165, bonds not to fail for want ery on. 


CHAPTER VIII. 
OF NE EXEAT. 


§ 5493. Affidavit for Writ. 

Action may be commenced upon any agreement in writing before the 
time for the performance of the contract expires, when the plaintiff or his 
agent shall make and file an affidavit with the clerk of the proper court that 
the defendant is about to leave the state without performing or making 
provisions for the performance of the contract, taking with him property, 
moneys, credits, or effects subject to execution, with intent to defraud plaint- 
iff. [L. 754, p. 209, § 418; Cd. 781, $ 636; 2 H. C., § 747; Ind., § 1178.] 


See Const., Art. I., $ 17. See supra § 5463, notes. 


$ 5494. Complaint—Bond—Order of Arrest. 

At the time of filing the affidavit the plaintiff shall also file his complaint 
in the action, and thenceforth the action shall proceed as other actions at law, 
except as otherwise provided in this chapter. Upon such affidavit and com- 
plaint being filed, the clerk shall issue an order of arrest and bail, directed to 
the sheriff, which shall be issued, served, and returned in all respects as such 
orders in other cases; before such order shall issue, the plaintiff shall file in 
the office of the clerk a bond, with sufficient surety, to be approved by the 
clerk, conditioned that the plaintiff will pay the defendant such damages and 
costs as he shall wrongfully sustain by reason of the action, which sureties 
shall justify as bail upon an arrest. [Cf. L. 754, p. 209, § 419; Cd. 781, § 637; 
L. ’91, p. 81, $$ 1, 2; 2 H. C., $$ 748, 749; Ind., § 1179.] 


§ 5495. Recognizance—Commitment—Discharge. 

The sheriff shall require the defendant to enter into a bond, with suffi- 
cient surety, personally to appear within the time allowed by law for answer- 
ing the complaint, and to abide the order of the court; and in default thereof 
the defendant shall be committed to prison until discharged in due course of 
Jaw; such special bail shall be liable for the principal, and shall have a right 
to arrest and deliver him up, as in other cases, and the defendant may give 
other bail. Instead of giving special bail, as above provided, the defendant 
shall be entitled to his discharge from custody if he will secure the perform- 
ance of the contract to the satisfaction of the plaintiff. [Cf. L. 754, pp. 209, 
210, $§ 420, 421; Cd. ’81, $$ 638, 639; L. 91, p. 81, $3; 2 H. C., $§ 750, 751; 
Ind., $§ 1180, 1181.] 
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§ 5496. Who May Have Writ. 

This proceeding may be had in favor of any surety or other person jointly 
bound with the defendant. It may also be prosecuted by the person in whose 
favor the contract exists, against any one or more of the persons bound 
thereby, upon filing such affidavit, when the co-contractors are non-residents 
or probably insolvent, or at the request of any of them when they are residents 
and solvent. [L. 754, p. 210, § 422; Cd. ’81, § 640; 2 H. C., § 752; Ind., 
§ 1182. ] 


§ 5497. Habeas Corpus. 

The defendant may have the same remedy by writ of habeas corpus as in 
other cases of arrest and bail. [L. 54, p. 210, § 423; Cd. ’81, § 641; 2 H.C., 
§ 753; Ind., § 1183.] l 


§ 5498. Before Justices. 

The proceedings provided for in this chapter may be had before justices 
of the peace in all cases within their jurisdiction. [Cf. L. 754, p. 210, § 424; 
Cd. ’81, § 642; L. 791, p. 82, § 4; 2 H. C., § 754; Ind., § 1184.] 
r $2 gye of term ‘“‘proceeding,” see State v. Gordon, 8 W., 488, 490; Windt v. Banniza, 
$ 5499. Venue. 

The affidavit and bond may be filed and proceedings had in any county 
where the defendants may be found. [L. 754, p. 210, § 425; Cd. ’81, 643; 
2 H. C., § 755; Ind., § 1185.] 
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CHAPTER I. 


XIII. 


TITLE XXXI. 
OF ACTIONS IN PARTICULAR CASES. 


OF ACTIONS FOR POSSESSION OF AND QUIETING 
TITLE TO REAL PROPERTY 

Or FORCIBLE ENTRY AND DETAINER 

OF PARTITION 

Or AcTions AGAINST THE STATE 

Or EMINENT DOMAIN 

ART. 1. APPROPRIATION OF PROPERTY BY THE STATE 

ART. 2. APPROPRIATION OF PROPERTY BY COUNTIES 

ART. 3. APPROPRIATION OF PRIVATE PROPERTY BY 

CORPORATIONS 

OF W ASTE, TRESPASS AND NUISANCE 

Or ESTABLISHMENT OF BOUNDARIES TO LANDS 

Or ACTIONS BY AND AGAINST PUBLIC CORPORATIONS 

Or AcTIONS ON OFFICIAL Bonps, FINES AND FORFEITURES 

OF ACTIONS BY AND AGAINST EXECUTORS AND ADMIN- 
ISTRATORS 

OF THE PROTECTION OF SURETIES 

Or DIVORCE AND ALIMONY 


Or CHANGE OF NAME 


CHAPTER I. 


[2 5500 


5500 
5525 
5557 
5608 


5616 
5629 


5637 
5654 
5667 
5673 
5684 


5695 
5705 
5716 
5733 


OF ACTIONS FOR POSSESSION OF AND QUIETING TITLE TO REAL 


PROPERTY. 


$ 5500. Who May Maintain. 

Any person having a valid subsisting interest in real property, and a 
right to the possession thereof, may recover the same by action in the superior 
court of the proper county, to be brought against the tenant in possession; if 
there is no such tenant, then against the person claiming the title or some 
interest therein, and may have judgment in such action quieting or removing 
a cloud from plaintiff’s title; and in all actions, under this section, to quiet 
or remove a cloud from the title to real property, if the defendant be absent 
or a non-resident of this state, or cannot, after due diligence, be found within 
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the state, or conceals himself to avoid the service of summons, service may be 
made upon such defendant by publication of summons as provided by law; 
and the court may appoint a trustee for such absent or non-resident defendant, 
to make or cancel any deed or conveyance of whatsoever nature, or do any 
other act to carry into effect the judgment or the decree of the court. [Cf. L. 


54, p. 205, § 398; L. 


See supra § 5300 et seq., commissioners to 
convey real estate. 

See infra §§ 5520, 5521, rule of decision, etc., 
between adverse claimants. 

See supra § 4797, statute of limitations. 

See infra § 5507, substitution of landlord 
for tenant. 

See infra § i 
tain. 

See infra § 6297, actions by administrator. 

EJECTMENT, REMEDY BY. — The ac- 
tion contemplated in this and the following 
sections is the common law action of eject- 
ment, with the added incident of determin- 
ing the paramount legal or equitable title, 
and with the departure of permitting it to 
be brought against one claiming title or in- 
terest in land and not Ja oer a thereof: 
Smith v. Wingard, 3 W 291 

The primary object of this statute is to 
determine the question of title to lands: Id. 

In such action every question affecting 
title and right of possession may be deter- 
mined and possession thereof recovered by 
the owner with dumages: Green v. Tacoma, 
51 Fed. Rep., 622, 623. 

The determination of title In this action 
is res adjudicata: Smith v. Wingard, su- 
pra, 298. 

The action is not one to try merely the 
abstract legal fee to the soil, but to deter- 
mine who is entitled to the possession and, 
therefore, the holder of the naked fee may 
not recover if by his acts the equitable title 
be in the adverse party: Burmeister v. 
Howard, 1 W. T., 207. 

The owner of land entitled to the imme- 
diate possession thereof has a right of ac- 
tion against any person in possession hold- 
ing the same against his will, or, claiming 
title thereto, or an interest in, said land ad- 
versely to him: Green v. Tacoma, 51 Fed. 
Rep., 622. 

The action cannot be maintained by one 
in possession against one not in possession 
but who claims title to or interests therein: 
Smith v. Wingard, supra, 297. 

If plaintiff is not, and defendant is, In 
possession of land claimed by the former, 
the proper form of remedy is ejectment: 
Catholic Bishop v. Gibbon, 1 W., 592 

The holder of a final receipt for entry 
upon lands, in force and uncanceled. may 
maintain ejectment to protect his posses- 
sion: Pierce v. Frace, 2 W., &1; Hays v. 
Parker, 2 W. T., 198, distinguished; followed 
in Orchard v. "Alexander, 2 W., 108. See 


5516, mortgagee cannot main- 


Pierce v. Frace, 157 U. S., 372; Orchard v. 
Alexander, 157 U. S., 372; affirmed on writ 
of error. 


The littoral proprietor of land bordering 
on tide waters cannot maintain ejectment 
against persons in possession of, erecting 
buildings on and occupying tide lands in 
front thereof within the corporate limits of 
a city, and when he has acquired no right 
thereto by lease from the state: Pierce v. 
Kennedy, 2 W., 32 

A devisee of lands under a foreign will. 
admitted to probate in the county where 
the lands are situated, cannot maintain 
ejectment therefor, since under § 6200 infra 
the legal representative is alone entitled to 
possession pending administration: Dunn 
v. Peterson, 4 W., 170. But see § 4640 et seq., 
supra. 

From the time a person enters into pos- 


79, p. 184, § 1; Cd. 781, § 536; L. 790, p. 72, $ 
C., § 529; Abb. R. P. S., pp. 238-241; see Ia., § 4476; see Ind., 


1; 2H. 
$ 1050. ] 


session of public lands, under the pre-emp- 
tion laws of the United States, whether sur- 
veyed or not, he is entitled to the protec- 
tion of the courts in his possession. In such 
case his possessory right may be protected 
from waste or irreparable injury by injunc- 
tion: Colwell v. Smith, 1 W. T., 92; Ward v. 
Moorey, 1 W. T., 104. See g$ 5520, 5521 infra. 

One in possession ot land under color of 
title, residing thereon in good faith, is en- 
titled on being ejected therefrom to recover 
taxes and local assessments paid by him, 
when the owner stood by and received the 
benefits without asserting his title, and un- 
der § 5511 infra, may set off the value of 
improvements against the rental value: 
McInerney v. Beck, 10 W., 515. 

A tenant in common is, as against any 
person but his co-tenant, ‘entitled to every 
part of the common land, and may recover 
possession thereof in ejectment against a 
stranger to the common title: Allen v. Hig- 
gins, 9 W., 446; 43 Am. St. Rep., 84%. 

And a tenant in common can maintain 
ejectment against a co-tenant in possession 
who disputes his right: Mabie v. Whit- 
taker, 10 W., 66. 

Where a city appropriates private lands 
for a public use without the consent or ac- 
quiescence of the owner, ejectment may be 
maintained for the recovery thereof: Green 
v. Tacoma, 51 Fed. Rep., 622. 

Ejectment will He to recover tide lands 
patented by the United States prior to the 
admission of the state into the Union: 
Scurry v. Jones, 4 W., 

Ejectment may be maintained by the 
grantee of the patentee of land acquired 
under the United States homestead laws, 
which have been sold under execution for a 
debt of the patentee antedating his patent, 
although he was not occupying the same at 
sne te of the execution sale: Jean v. Dee, 

re, DAU. 

Where land is conveyed upon condition 
that the grantee will construct and perpetu- 
ally maintain a ditch for drainage of ad- 
joining land of the grantor, which condition 
is ‘‘made a part of the consideration of the 
transfer,” the failure of the grantee to per- 
form the contract will not warrant an ac- 
tion for damages, but the remedy is in 
ejectment to recover the land and for a for- 
feiture of the estate granted: Mills v. Seat- 
tle, ete., Ry. Co., 10 W., 520. 

In an action of ejectment defendant mary, 
under a general denial, introduce any equit- 
able as well as legal defense when the com- 
plaint fails to set out the source of plain- 
tiff’s tithe: Parker v. Dacres, 1 W., 190. 

QUIETING TITLE. — Under this section 
an action will He to recover possession of 
realty and at the same time to remove a 
cloud from its title: en v. Wash- 
ington, etc.. Ry. Co., 10 W., 

A lis pendens notice deninat realty of a 
person who has no interest therein is no 
cloud on the title of the actual owner, and 
violates no covenant of his deed that the 
sume is free from liens and incumbrances: 
Kley v. Geiger, 4 W., 44. 

An action to quiet title against a fraudu- 
lent conveyance of land is not an action for 
relief on the ground of fraud. and does not 
subject it to the statutory limitation im- 
posed by § 4800, subd. 4, or by § 4800: Wag- 
ner v. Law, 3 W., 500. 
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An action to quiet title may be maintained 
by persons having merely an aque title 
‘to lands: Jackson v. Tatebo, 3 W., 456. 

In a case where plaintiff sought to quiet 
'title to lands patented to the heirs of the 
‘deceased, complaint held demurrable in not 
stating when decedent died or facts by 
which to ascertain under what act of con- 
‘gress patent issued, and what laws as to 
propery rights of married persons were in 
force, or the residence of the plaintiff, etc.: 
-Hershberger v. Blewett, 46 Fed. Rep., 704. 

In a particular action to quiet title, action 
dismissed on the ground of estoppel as to 
all heirs who had elected to take under the 
will: Lewis v. Lichty, 3 W., 213. 

An action to quiet title should be dis- 
missed for want of equity when there Is no 
proci that plaintiff is in possession of the 

and or that it is unoccupied: Spithill v. 
Jones, 3 W., 290. 

There is no presumption that because 
land was at a former time unoccupied that 
it remains the same: Id. 

In an action to quiet title to lands pur- 
Chased at execution sale proof of the sale 
eue Dy the sheriff under a valid judgment 
and execution and the confirmation there- 
ot, will establish the prima facie presump. 
tion that the sale was regularly made: 
Tacoma Grocery Co. v. Draham, 8 W., 263. 

In an action to cancel a decd, fraudulent- 
ly procured, plaintiff is not bound to prove 
title in his grantor where defendants claim 
title from the same source. A warranty 
‘deed may also be canceled although con- 
veying nothing because of defective descrip- 
tion: Jackson v. Tatebo, 3 W., 456. 

In such an action, where the evidence 
shows that plaintiff is an ignorant Indian, 
with limited knowledge of the English lan- 
guage, and ignorant of legal transactions, 
‘the burden of proof is shifted to plaintiff to 
show that the import of the deed was un- 
‘derstood by plaintiff at the time of its exe- 
cution: Id. 

A judgment creditor may bring an action 
to quiet title to lands purchased by him at 
execution sale, which have been fraudu- 
lently conveyed by his debtor, and may also 
set aside such fraudulent conveyance: 
Wagner v. Law, 3 W., 500. 

An action to quiet title cannot be main- 
tained by an heir until after the close of the 
administration upon his ancestor's estate: 
Hazelton v. Bogardus, 8 W., 102; see Dunn 
v. Peterson, 4 W., 170; Balsh v. Smith, 4 W., 
497; Tucker v. Brown, 9 W., 357. 

But where no necessity for administration 
exists the rule is to the contrary: Tucker 
v. Brown, 9 W., 357; Balch v. Smith, 4 W., 
497; Hill v. Young, 7 W., 33. 

A vendee cannot maintain an action to 
‘quiet title against the community claim of 
the vendor’s wife without tendering the 
balance of the unpaid purchase money: 
Littlejohn v. Miller, 5 W., 399. 

A complaint In an action to quiet title al- 
leging “that plaintiff and its grantors in 
the actual, open and notorious possession 
of the property in controversy, continuous- 
ly since the 28th day of March, 1862, under 
color and claim of title; that neither the 
defendant, nor his ancestors, or predeces- 
sors have been seized of the premises in 
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question, or any part or parcel thereof, 
within more than ten years before the date 
of the commencement of this suit,” is suf- 
ficient to admit testimony tending to prove 
adverse possession: Bellingham Bay L. Co. 
v. Dibble, 4 W., 764. 

Proof of title acquired by adverse posses- 
sion under color of title is admissible under 
an allegation of ownership in fee, in an ac- 
son to quiet title: Rogers v. Miller, 13 W., 


In an action to qulet title, a finding by the 
court that the premises hud been sold under 
execution upon a judgment in an action in 
which jurisdiction of the person of the de- 
fendant had been duly acquired, is sufficient 
to warrant a decree in favor of the grant- 
ees of the purchaser at such execution sale 
when such finding had not been excepte 
to, although in fact the record in the origi- 
nal action does not disclose jurisdiction: 
Irwin v. Olympia Water Works, 12 W., 112. 

In such an action a finding of adverse 
possession for the full period for the acqui- 
sition of title by prescription in the defend- 
ants and their grantors is sufficient to war- 
rant a decree in their favor, although there 
may be no evidence of such facts, when no 
exceptions heve been taken to the findings 
of the lower court in that regard: Id. 

Jury trial: See Crocker v. Carpenter, 98 
Cal., 418. 

Where land has been platted into lots by 
actually staking it out on the face of the 
earth, a deed purporting to convey certain 
of the lots is sufficient to constitute color 
of title for a bona fide entry, although the 
recorded plat of the lands may not include 
such lots within the bounds of the platted 
tract as described therein: Flint v. Long, 


The fact that an entry has been made 
upon city lots under color of title. the land 
cleared, fenced and planted to shrubbery, 
and a house built thereon which had been 
occupied by the claimant and his tenants is 
sufficient to constitute adverse possession: 


Under this section, authorizing any per- 
son having a valid subsisting interest in 
real property to maintain an action to quiet 
title thereto, the action may be maintained 
by any or all of the tenants in common: 
Hannegan v. Roth, 12 W., 6%. 

The fact that the mortgagee goes into 
pessession of mortgaged premises under an 
agreement with the mortgagor which the 
mortgagee failed to sign, but which it rec- 
ognized and acted under and placed upon 
record, makes it a binding and valid agree- 
ment on both parties: Brundage v. Home, 
etc., Assn., 11 W., 277. 

A mortgagee in possession cannot be dis- 
possessed by an action in ejectment, so long 
as there is any question whether the mort- 
gage debt has been paid in full: Id. 

Where a party to a contract has acted 
under it and received benefits from it, he is 
estopped from denying its existence and 
force: Id. 

Although an action may be termed a suit 
to remove a cloud and under allegations of 
frand in obtaining a deed, equity will grant 
relief and cancel the deed im a proper case: 
Jackson v. Tatebo, supra. 


$5501. Limitation for Bringing Actions, Seven Years. 

All actions brought for the recovery of any lands, tenements or heredita- 
ments of which any person may be possessed by actual, open and notorious 
possession for seven successive years, having a connected title in law or equity 
deducible of record from this state or the United States, or from any public 
officer, or other person authorized by the laws of this state to sell such land 
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for the non-payment of taxes, or from any sheriff, marshal or other person 
authorized to sell such land on execution or under any order, judgment or 
decree of any court of record, shall be brought within seven years next after 
possession being taken as aforesaid, but when the possessor shall acquire title 
after taking such possession, the limitation shall'begin to run from the time 
of acquiring title. [L. 93, p. 20, § 1.] 


§ 5502. Rights of Heirs, etc. 

The heirs, devisees and assigns of the person having such title and pos- 
session shall have the same benefit of the preceding section as the person from 
whom the possession is derived. [L. 93, p. 20, § 2.] 


§ 5503. Legal Owner, Defined. 

Every person in actual, open and notorious possession of Jands or tene- 
ments under claim and color of title, made in good faith, and who. 
shall for seven successive, years continue in possession and shall also. 
during said time pay all taxes legally assessed on such lands or tenements, shall 
be held and adjudged to be the legal owner of said lands or tenements, to the 
extent and according to the purport of his or her paper title. All persons. 
holding under such possession, by purchase, devise or descent, before said 
seven years shall have expired, and who shall continue gach possession and 
continue to pay the taxes as aforesaid, so as to complete the possession and 
payment of taxes for the term aforesaid, shall be entitled to the benefit of this. 
section. [L. 793, p. 20, § 3.] 


§ 5504. Vacant and Unoccupied Lands. 

Every person having color of title made in good faith to vacant and un- 
occupied land, who shall pay all taxes legally assessed thereon for seven suc- 
cessive years, he or she shall be deemed and adjudged to be the legal owner 
of said vacant and unoccupied land to the extent and according to the purport 
of his or her paper title. All persons holding under such taxpayer, by 
purchase, devise or descent, before said seven years shal] have expired, and 
who shall continue to pay the taxes as aforesaid, so as to complete the payment 
of said taxes for the term aforesaid, shall be entitled to the benefit of this 
section: Provided, however, If any person having a better paper title to said 
vacant and unoccupied land shall, during the said term of seven years, pay the 
taxes as assessed on said land for any one or more years of said term of seven 
years, then and in that case such taxpayer, his heirs or assigns, shall not be 
entitled to the benefit of this section. [L. ’93, p. 21, § 4.] 


§ 5505. Public Lands and Adverse Title in Infants, etc.—Except. 

The two preceding sections shal] not extend to lands or tenements 
owned by the United States or this state, nor to school lands, nor to lands 
held for any public purpose. Nor shall they extend to lands or tenements 
when there shall be an adverse title to such lands or tenements, and the 
holder of such adverse title is an infant or person under legal age, or insane: 
Provided, Such persons as aforesaid shall commence an action to recover such 
lands or tenements so possessed as aforesaid, within three years after the sev- 
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eral disabilities herein enumerated shall cease to exist, and shall prosecute 
such action to judgment, or in case of vacant and unoccupied land shall, 
within the time last aforesaid, pay to the person or persons who have paid 
the same for his or her betterments, and the taxes, with interest on said taxes 
at the legal rate per annum that have been paid on said vacant and unim- 
proved land. [L. 793, p. 21, § 5.] 


§ 5506. Construction. 
That the provisions of sections 5501, 5502, 5503, 5504 and 5505 shall be 
liberally construed for the purposes set forth therein. [L. 93, p. 21, § 6.] 


$ 5507. Substitution of Landlord in Action Against Tenant. 

A defendant who is in actual possession may, for answer, plead that he 
is in possession only as a tenant of another, naming him and his place of 
residence, and thereupon the landlord, if he apply therefor, shall be made 
defendant in place of the tenant, and the action shall proceed in all respects 
as if originally commenced against him. If the landlord do not apply to be 
made defendant within the time the tenant is allowed to answer, thereafter 
he shall not be allowed to, but he shall be made defendant if the plaintiff 
require it. If the landlord be made defendant on motion of the plaintiff, 
he shall be required to appear and answer within ten days from notice of the 
pendency of the action and the order making him defendant, or such further 
notice as the court, or judge thereof, may prescribe. [L. ’69, p. 128, § 489; 
Cd. 781, § 537; 2 H. C., § 530; Abb. R. P. S., pp. 238-242; Or., § 317.] 


i Ee infra $ 5509, judgment against land- 
ord. 

This section provides how a landlord may 
be brought into the action; it is the only 
one we have which changes the common 
law rule requiring only defendant in pos- 
session to be made defendant: Raymond v. 
Morrison, 9 W., 156. 


sion only as the tenant of another, naming 
him and his place of residence’: Fitch v. 
Cornell, 1 Saw., 156. 

Under the New York code, where the oc- 
cupant only is required to be made defend- 
ant. the only effect of not joining as de- 
fendants other parties is simply to leave 
the questions raised in the action open to 


A landlord has no right to apply to be 
made a defendant in an action of ejectment 
in place of the tenant until the latter files 
his answer, stating ‘‘that he is in posses- 


controversy, in case they subsequently as- 
sert title or adverse rights: Bradt v. 
Church, 110 N. Y., 537. 


§ 5508. Pleadings—Superior Title Prevails. 

The plaintiff in such action shall set forth in his complaint the nature of 
his estate, claim, or title to the property, and the defendant may set up a 
legal or equitable defense to plaintiff's claims; and the superior title, whether 
legal or equitable, shall prevail. The property shall be described with such 


certainty as to enable the possession thereof to be delivered if a recovery 


be had. [Cf. 


L. 69, p. 128, § 490; L. 79, p. 134, § 2; Cd. 81, $ 538; 2 H. C., 


$ 531; Abb. R. P. S., pp. 238-242; see Or., § 318. ] 


See supra § 5500 and notes, who may main- 
tain ejectment. 

See last section, substitution of landlord 
as defendant. 

See notes to next section. 

PARTIES.—It is not error to refuse to try 
the rights of property of strangers to the 
suit: Ward v. Moorey, 1 W. T., 104. 

A tenant in possession is the only neces- 
sary party defendant in an action of eject- 
ment; and plaintiff cannot be compelled to 
bring in tenants in common with him, al- 
though he may set up that there are such 
and ask that they be mane parties: Ray- 
mond v. Morrison, 9 W., 156 


This section as regards parties is a stat- 
utory exception to the rule prescribed in 
$ 4533 supra: Id. 

The wife is a proper party defendant in 
ejectment by vendor of land the possession 
of which the vendee and his wife had en- 
tered into under contract of sale, which 
vendor had since declared forfeited: Red- 
dish v. Smith, 10 W., 178. 

COMPLAINT.—Plaintiff should so frame 
his complaint as to compel defendant to 
fully disclose his defense in his answer: 
Parker v. Dacres, 1 W., 190, 194. 

In an action for the recovery of real es- 
tate under this section, an allegation in the 
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complaint that plaintiffs are the owners 
and entitled to the possession of the prem- 
ises, is sufficient without JETRE NINE their 
title: Shannon v. Grindstaff, 11 <.. 38. 

A complaint to quiet title is suificient 
which shows that plaintiff has a valid in- 
terest in the land, without alleging the 
same specifically. or his right to the pos- 
session thereof: Wagner v. Law, 3 W., 500. 

But a complaint to quiet title to lands 
purchased by plaintiff at execution sale, 
after an alleged fraudulent conveyance 
thereof by the judgment debtor, is insuffi- 
cient which omits to allege that there was 
no other property of the judgment debtor 
at the time of conveyance out of which the 
creditor could satisfy his judgment: Wag- 
ner v. Law, supra; Scott v. McNeal, 5 W., 
309, overruled in 154 U. S., 34. 

An allegation in a complaint in ejectment 
that plaintiff’s ancestor died seized and pos- 
sessed of the property. is a sufficient allega- 
tion of plaintiff's possession, since seizen 
once shown will be presumed to continue 
until proof of adverse possession in an- 
other: Balch v. Smith, 4 W., 497. 

But the intervention of the probate court 
and an adjudication thereunder is essential 
to pass title of a decedent to his heirs: Id. 
See supra § 5500 and notes on this point. 

A complaint averring that defendant has 
put a division fence upon plaintiff's land 
and withholds the portion enclosed by such 
fence, and thereby obstructs plaintiff in 
reaching other portions of his farm, states 
a cause of action: Meeker v. Gilbert, 3 W. 

e 9, 

In an action of ejectment the complaint 
states a sufficient cause of action when it 
alleges that the plaintiff is the owner of the 
land described therein, subject to the right 
of redemption of the defendant, setting 
forth that plaintiff became such owner by 
virtue of a sale under execution, describing 
the court, and alleging that the execution 
was for the purpose of satisfying a valid 
judgment entered in the cause, properly de- 
scribing and setting forth a copy of the 
sherift’s certificate of sale, together with an 
allegation that the sale had been confirmed: 
Belles v. Miller, 10 W., 259. 

The purchaser of premises sold under ex- 
ecution is not required. under this section, 
to plead all the proceedings authorizing the 
sale: Beiles v. Miller, supra. 

Tt is not error to allow plaintiff upon the 
trial to amend his complaint so as to show 
that the land in controversy is community 
property: Owen v. St. Paul, etc., Ry. Co., 
12 W., 313. 

Where a plaintiff has brought an action 
of ejectment based upon his right of pos- 
session under a sheriff's sale, and during 
its pendency his title ripens into a better 
title by reason of the expiration of the time 
of redemption, it is not error to allow him 
to file a supplemental complaint demanding 
additional relief that he be adjudged the 
owner of the fee, as the nature of the ac- 
tion is not thereby changed so as to consti- 
tute a different cause of action: Belles v. 
Miller. 10 W.. 260. 

If the complaint is insufficient in eject- 
ment under this statute, but states a case 
in equity. an order overruling a demurrer 
thereto will be sustained. although the par- 
ties and counsel may insist that the action 
Lons at law: Smith v. Wingard, 3 W.T., 
wey 


DEFENSES.—In an action of ejectment 
defendant may, under a general denial, 
introduce evidence of equitable estoppel, 
where the complaint fails to state the 
source of plaintiff's tithe: Parker v. Da- 
ae 1 W., 190; see Isham v. Parker, 3 W., 
T61. 

Under the reform procedure an equitable 
estoppel may be pleaded as a defense to an 
action of ejectment: Moore v. Browntield, 
10 W., 439. 

If plaintiff in ejectment fails to require 
an election by defendant, when he has 
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pleaded an affirmative defense inconsistent 
with his denials, the defect cannot be taken 
advantage of by way of an instruction to 
the effect that the burden of proof was 
upon the defendant to show want of title in 
plaintiff: Lynch v. Richter, 10 W., 486. 

In ejectment, a decree in condemnation 
proceedings awarding the land to defendant 
for right of way is no defense when it ap- 
pears that plaintiff was the owner of the 
land and had not been made a party to the 
condemnation roccedings: Owen v. St. 
Paul, ete., Ry. Co., 12 W., 

In an action of ejectment for certain land 
which plaintiffs claimed belonged to them 
be reliction, a defense that the land was an 
island, public domain of the United States, 
upon which defendant had settled, although 
the facts setting up the same are combincd 
in the answer with the defense of estoppel 
pleaded therein, will warrant the introduc- 
tion of proofs establishing such facts, and 
where such proof has not been contradicted 
it is error to direct a verdict in plaintiffs’ 
favor: Moore v. Brownfield, 10 W., 439. 

EVIDENCE. — Although defendant has 
been allowed to open and close the proofs, 
in an action of ejectment, without objection 
on plaintiff's part, plaintiff is not entitled tc 
an instruction that the burden of proof is 
upon the defendant to show want of title 
in plaintiff: Lynch v. Richter, 10 W., 456. 

An equitable title in lands is sufficient to 
sustain a defense to the action of eject- 
ment: Ryan v. Ferguson, 3 W., 356. 

One in possession of public lands at the 
sufferance of the government has a superior 
title as against a mene intruder: Roberts 
v. Lucas 1 W. 

Proof by plaintiff aA ejectment showing 
title in her husband, that he was dead, that 
she was his wife, that he had no surviving 
heirs, and that there were no unpaid debts, 
is sufficient to establish title in herself: 
McInerney v. Beck. 10 W.. 515. 

A void tax deed under which the grantee 
has entered and held possession of the land 
in controversy conse ts such color of 
title as will sustain the bar of the statute 
of limitations ee for actions relating 
to tax deeds: rard v. Huggins, 7 W., 617. 

If the grantor has title a quit-claim deed 
is as effective as a warranty deed in con- 
veying it: McInerney v. Beck, 10 W.. 515. 

But a tax deed executed to a decedent’s 
estate is void for want of a grantee: Id. 

Adverse possession cannot be established 
by general understanding in the community 
that the property was reputed to belong to 
claimant or to his grantors, in the absence 
of testimony showing that claimant had 
ever exercised acts of ownership over it: 
McInerney v. Beck, 10 W., 516. 

In an action to quiet title, testimony on 
the part of plaintiff tending to prove ad- 
verse possession is admissible under an al- 
legation that ‘‘the plaintiff and its grantors 
have been in actual, open and notorious 
possession of the said property continuous 
ly since the 28th day of March, 1862, under 
color and claim of title; that neither de- 
fendant nor his ancestors or predecessors 
have been seized or possessed of the same 
for any part or parcel thereof within ten 
years prior to commencement of suit”: 
Bellingham B. L. Co. v. Dibble, 4 W., TH. 

The facts cf this case held sufficient to 
show that possession adverse to piaintiff 
was established: Id. 

If during the trial in ejectment it appears 
that at the time of the commencement of 
the action the claims of the parties to the 
land in dispute were pending in the interior 
department undetermined, the action should 
be dismissed at plaintiff's cost: Hays v. 
Parker, 2 W. T., 198. 

ESTOPPEL.—One who in good faith in- 
duces another to settle on his land, believ- 
ing and representing it to be government 
land, when in fact the title is In himself, is, 
nevertheless, estopped from asserting title 
against the person relying upon such repre- 
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sentations, who has gone into possession 
thereot und improved it; Moore v. Brown- 
field, 10 W., 439. 

The owners are estopped in ejectment 
from denying the validity of a power of 
attorney purporting to be executed by the 
owners to their son, when they fall to dis- 
avow the act when it becomes known to 
them, but allow the grantee thereunder to 
remain in possession for several years and 
making valuable improvements: Lynch v. 
Richter, 10 W., 486. 

STATUTE OF LIMITATIONS.—In an ac- 
tion at law to recover possession of land 
sold for taxes, after the purchaser's title 
has, by the staute of linatations, become 
indefeasible. plaintiff cannot invoke equity 
on the ground that he offered to pay all 
back taxes and redeem the land at the be- 
Sinning of the controversy: Ward v. Hug- 
gins, 7 W., 617. 

Adverse possession from August, 1878, to 
April, 1890, will not bar an action to quiet 
title, whether under the Law of '65 impos- 
ing a twenty-year limitation, or under the 
Code of ‘Sl, reducing the time from twenty 
to ten years: Daer v. Choir, 7 W., 681. 

Section 760 of the Code of '81, providing 
that no right accrued is affected by the 
provisions thereof, cannot be interpreted as 
preserving the right to bring actions for the 
possession of lands to a peridd of twenty 
years after the right of action accrues, as 
was provided prior to the enactment of the 
code when it reduced the limitation from 
twenty to ten years: Raymond v. Morrison, 
9 W., 156. 

If before the statute bar has become com- 
plete, the statutory period is changed, and 
no mention is made of existing claims, it is 
generally held that the old law is not modi- 
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fied by the new, so as to give both statutes 
a proportional effect; but that the time past 
is effaced and the new law governs: Puck- 
scher v. Fuller, 6 W., 534, 537. 

GENERALLY. — In an action to recover 
real property it is necessary that plaintiff 
allege in his complaint that he is entitled to 
the possession of the same: Bingham V. 
Kern, 18 Or., 199. 

Plaintiff must recover on the strength of 
his own title and not on the weakness of 
that of defendant: Greve v. Coflin, 100 Am, 
Dec., 229, and note; Barrett v. Hinckley, 7 
Am. St. Rep., 341, note. 

A specification in defendant's answer for 
which he defends, of “about 120 acres of 
land—the farming land on the north side of 
the county road—with the buildings there- 
on,” is insufficient: Hemenway v. Francis, 
20 Or., 455. 

PAPER TITLE — ONUS PROBANDI, 
ETC.—If both parties rely on a paper title, 
plaintiff cannot recover unless he shows 
the better title: Irwin v. Towne, 42 Cal., 
331. And if plaintiff so relies, the defendant 
may show the true title to be outstanding 
in a third person, without connecting him- 
self with it: Cranmer v. Porter, 41 Cal., 463. 
Where the plaintiff establishes title by 
proper and sufficient conveyance and pos- 
session prior to the entry by defendant, and 
that entry is not atteinpted to be justitied 
by any claim of right, the burden of estab- 
lishing a better title than plaintiff's is east 
upon defendant: Dunham v. Towshend, 118 
N. Y., 281. In ejectment, defendant must, if 
relying upon an equitable defense, ag 
against the owner of the legal tithe make 
out a complete equitable title, and the right 
of possession thereunder: Wallace v. Ma- 
ples, 79 Cal., 433. 


§ 5509. Defendant Must Plead Title—Judgment Against Landlord. 
The defendant shall not be allowed to give in evidence any estate in 
himself or another in the property, or any license or right to the possession 


thereof, unless the same be pleaded in his answer. 


If so pleaded, the nature 


and duration of such estate or license or right to the possession shall be set 


forth with the certainty and particularity required in a complaint. 


If the 


defendant does not defend for the whole of the property, he shall specify for 


what particular part he does defend. 


In an action against a tenant, the 


judgment shall be conclusive against a landlord who has been made defendant 
in place of the tenant, to the same extent as if the action had been originally 
commenced against him. [L. 69, p. 129, § 491; Cd. 781, § 539; 2 H.C, § 
532; Abb. R. P. S., pp. 238-242; Or., § 319.] 


See notes to last section. 

See supra § 5507, substitution of landlord 
as defendant. 

When plaintiff? pleads title by virtue of a 
certificate of purchase from United States 
receiver, the defendant may plead by way 
of inducement, a state of facts, by reason 
of which the commissioner of the general 
land office caused such certificate to be 
cancelled: Hays v. Parker, 2 W. T., 198. 

Under the requirement that the defendant 
must plead the estate or license whereby he 
holds possession, a general denial will raise 
no issue; and where plaintiff in such action 
pleads and proves any legal right to the 
premises he thereby establishes a prima 
facie case: Allen v. Higgins, 9 W., 446; 43 
Am. $t. Rep., &47. 

ANSWER OF DEFFNDANT.—A defend- 
ant in ejectment should state in his answer 
the nature and duration of the estate he 
claims in the premises, If any, but not the 
evidence of ¥: Fitch v. Cornell, 1 Saw., 156. 
The code does not allow a defendant in 


Bal. Wash. Code II—20 


ejectmcnt to defeat the plaintiff by giving 
in evidence any estate in himself or another 
in the property in controversy, unless the 
sare be pleaded in his answer: Stark v. 
Starr, 1 Saw., 15. The defendant may allege 
in his answer that he is the owner of the 
premises in controversy, but if he couples 
such allegation with a statement of the 
grounds of his title, from which it does not 
appear that he is such owner, the matter 
may be stricken out as sham: Wythe v. 
Myers, 3 Saw., 595. The next preceding sec- 
tion provides that defendant may set up 
equitable as well as legal defenses. 
udgment in ej ctment, conclusiveness of: 
See extended note to Caperton v. Schmidt, 
8 Am. Dec., 208-211. As to when judgment 
against tenant may bind the landlord, see 
extended note to Oetgen v. Ross, 95 Am. 
Dec., 473, 474. A judgment in ejectment will 
not estop the losing party from relying 
upon a title subsequently acquired, or one 
not in issue in the action: People’s Savings 
Bank v. Hodgdon, 64 Cal., 9%. 
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TITLE ACQUIRED PENDENTE LITE. v. Lancaster, 39 Cal., 354; Foscalina v. 
—Defendant in ejectment can only set up a Doyle, 47 Cal., 437; Thompson v. McKay, 41 
title acquired pending the action by amend- Cal., 221; McMinn v. O' Connor, 27 Cal., 239. 
ing his answer and averring the fact: Reily 


$ 5510. Verdict. 


The jury by their verdict shall find as follows:— 

1. If the verdict be for the plaintiff, that he is entitled to the possession 
of the property described in the complaint, or some part thereof, or some 
undivided share or interest in either, and the nature and duration of his 
estate in such property, part thereof, or undivided share or interest in either, 
as the case may be; 

2. If the verdict be for the defendant, that. the plaintiff is not entitled to 
the possession of the property described in the complaint, or to such part 
thereof as the defendant defends for, and the estate in such property, or part 
thereof, or license, or right to the possession of either, established on the 
trial by the defendant, if any, in effect as the same is required to be pleaded. 
[L. °69, p. 129; Cd. °81, § 540; 2 H. C., § 533; Abb. R. P. S., pp. 238-242; 
Or., § 320.] 

VERDICT OF JURY.—I' a verdict for the 
defendant in aa action of ejectment only 
states that the defendant is entitled to the 
possession of the premises, a judgment 
thercin is not necessarily a bar to another 
action between the same parties for the 


same property: Fitch v. Cornell, 1 Saw., 157. 
As to the requisite certainty of verdict and 


judgment for part of property claimed, see 
note to Ballance v. Rankin, 54 Am. Dec., 417. 

In ejectment, under claim for whole of 
premises, a distinct separable part, or an 
undivided interest, may be recovered: See 
note to Ballance v. Rankin, 54 Am. Dec.. 
415-418. 


$ 5511. Damages—Improvements as Set-Off. 

The plaintiff shall only be entitled to recover damages for withholding 
the property for the term of six years next preceding the commencement of 
the action, and for any period that may clapse from such commencement to 
the time of giving a verdict therein, exclusive of the use of permanent im- 
provements made by the defendant. When permanent improvements have 
been made upon the property by the defendant, or those under whom he 
claims holding under color of title adversely to the claim of the plaintiff, in 
good faith, the value thereof at the time of trial shall be allowed as a set-off 
against such damages. [L. 769, p. 129, § 493; Cd. 81, § 541; 2 H. C., § 534; 
Abb. R. P. S., pp. 238-242; Or., § 321; see Cal. C. C. P., § 741.] 


See supra § 5530, notes, who may maintain 
ejectment. 


lumbia, etc., Ry. Co. v. Histogenetic, etc., 


Co.. 14 W., 


A mere intruder, having had the use of 
Property held by plaintit? under color of 
title, Is Hable to plaintiff for such use; the 
fact that plaintifi’s tithe is defective is no 
defense: Blumberg v. McNear, 1 W. T., 141; 
M: eker v. Gardella, 1 W., 139. 

The statute does not peim. t the defendant 
in ejectment to recover by way of counter- 
claim the value of the improvements over 
and above the rental value during the per- 
fod of detention, but this section indicates 
that their value shall only be allowed 
agiinst damages for detenticn limitea to six 
years next preceding the commencement of 
the action: Melnerney v. Beck, 10 W., 515. 
The restriction Goes not apply to taxes or 
Street grade assessments: Id. 

Although an action for the recovery of 
damages for the detention of premises may 
be in form one for trespass, rental value is 
provable as an clement of damages, since, 
under § 4442 and this section. such an action 
is treated as if it were one of contract: Co- 


475. 

IMPROVEMENTS, VALUE OF.—This is 
only allowed to be proved as a set-off 
against the damages for withholding the 
premises, and where no proof Was intro- 
duced as to such damages it was held that 
proof of the value of the improvements be as 
rightly rejected: Ferd v. Holton, 5 Cal., 322. 
Where defendant claimed such value in his 
answer and it exceeded the damages, the 
plaintiff was not aliowed to recover any 
damages. The Improvements allowed for 
were those made before suit: Welch v. 
Sullivan, 8 Cal., 187, 5U; and see Yount v. 
Howell, 14 Cakl., 466; Moss v. Shear, 25 Cal., 
44. Dut the valne of the improvements can- 
not be claimed if they were made before the 
plaintift’s title accrued, nor unless the hold- 
ing of defendant is adverse: Bay v. Pope, 
1$ Cal., 695; and adverse under color of titie: 
Love v. Shartzer, 21 Cal, 495. 

When a purchaser for a valuable corsid- 
eration without notice of any intirmity of 
his title has, by his improvements, added 


1534 


Cuap. I.] ACTIONS FOR POSSESSION, ETC., OF REAL PROPERTY. [33 5512-5516 


to the permanent value of the estate, he is 
entitled to full remuneration for such added 
value, and the same is a Hen and charge 
upon the estate, which the absolute owner 
is bound to discharge before he can be re- 
- stored to his original rights in the estate: 
Hatcher v. Briggs, 6 Or., 31. 

The value of improvements made by mere 
trespassers cannot be claimed: Carpentier 
v. Mitchell, 29 Cal., 535; nor if they are not 
permanent; nor if they are not made in 
good faith: Carpentier v. Small, 35 Cal., 355; 
Carpentier v. Mitchell, 29 Cal., 330; Love v. 
Shartzer, 31 Cal., 488: Carpentier v. Menden- 
hall, 28 Cal., 485. And they must add to the 
future value of the property for the ordi- 
nary purposes for which it is or may be 
used: Stark v. Starr, 1 Saw., 15. 

When it ls provided in a lease that im- 


made at the expense of the tenant, and that 
at the expiration of the term he shall sur- 
render the premises to the lessor, all im- 
provements made by the tenant which te- 
come a part of the freehold are the property 
of the landlord: Gett v. McManus, 47 Cal., 
56. An agreement to pay for the improve- 
ments, if made, is no defense in ejectment: 
Norris v. Hoyt, 18 Cal., 219. If the defend- 
ant pleads the statute of limitations, the 
plaintiff can only recover the rents and 
profits: Carpentier v. Mitchell, 29 Cal., 330; 
or damages for the detention for the stat- 
utory period next before the commence- 
ment of the action: Love v. Shartzer, 31 
Cal., 488; and “for any period that may 
elapse from such commencement to the 
time of giving verdict therein,” etc., as pre- 
scribed by the above section. 


provements made during the term shall be 


$ 5512. Verdict When Right of Possession Has Expired. 

If the right of the plaintiff to the passession of the property expire after 
the commencement of the action, and before the trial, the verdict shall be 
given according to the fact, and judgment shall be given only for the dam- 
ages. [L. 69, p. 130, § 494; Cd. 81, § 542; 2 H. C., § 535; Abb. R. P. S., 
pp. 238-242; Or., § 322; see Cal. C. C. P., § 740.] 


§ 5513. Order for Survey. 

The court, or judge thereof, on motion, and after notice to the adverse 
party, may, for cause shown, grant an order allowing the party applying 
therefor to enter upon the property in controversy and make survey and 
admeasurement thereof for the purposes of the action. [L. ’69, p. 130, § 
495; Cd. 781, § 543; 2 H. C., § 536; Abb. R. P. S., pp. 238-242; Or., § 323; 
see Cal. C. C. P., § 742.] 


§ 5514. Contents, Service, and Effect of Order. 

The order shall describe the property, and a copy thereof shall be served 
upon the defendant, and thereupon the party may enter upon the property 
and make such survey and admeasurement; but if any unnecessary injury be 
done to the premises, he shall be liable therefor. [L. ’69, p. 130, § 496; Cd. 
81, § 544; 2 H. C., § 537; Abb. R. P. S., pp. 238-242; Or., § 324; see Cal. 
C. C. P., § 743.] 


$ 5515. Alteration Pendente Lite. 

An action for the recovery of the possession of real property against a 
person in possession cannot be prejudiced by any alienation made by such 
person either before or after the commencement of the action; but if such 
alienation be made after the commencement of the action, and the defendant 
do not satisfy the judgment recovered for damages for withholding the pos- 
session, such damages may be recovered by action against the purchaser. 
TL. 769, p. 130, § 497; Cd. 781, § 545; 2 H. C., $ 538; Abb. R. P. S., pp. 238- 
242; Or., § 325; see Cal. C. C. P., § 747. ] 


$ 5516. Mortgagee Cannot Maintain Ejectment. 
A mortgage of real property shall not be deemed a conveyance so as to 
enable the owner of the mortgage to recover possession of the real property, 
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without a foreclosure and sale according to law. [L. 69, p. 130, § 498; Cd. 
781, § 546; 2 H. C., § 539; Abb. R. P. S., pp. 238-242; Or., § 326; Cal. C. C. 


P., § 744.] 
See infra § 588 et seq., foreclosure of mortgagee who obtains possession of mort- 
mortgages. gaged premises with the assent of the 


Deed absolute on its face will be treated mortgagor, after default of the latter, may 
as a mortgage when it is clearly shown that retain such possession until payment of the 
such was the intention of the parties: Mil- mortgage debt. Such possession is a good 
ler v. Ausenig, 2 W. T., 22. A mortgage of defense against an action of ejectment 
real estate is only a Hen: Parker v. Dacres, brought by the mortgagor so long as the 
2 W. T., 439; Stevens v. Ferry, 48 Fed. Rep., mortgage debt remains unpaid: Roberts v. 
7,9; Wenzel v. Schultz, 100 Cal., 250. Sutherlin, 4 Or., 219; Hubbell v. Moulson, 538 

A mortgagee in possession cannot be dis- N. Y.. 225; 13 Am. Rep.. 519. A mortgage 
possessed by an action In ejectment so long does not convey the legal title, and a de- 
as there is any question whether the mort- fendant in cjectment cannot set up a mort- 


gage debt has been paid in full: Brundage gage with which he is not connected as an 


v. Home, ete., Assn., 11 W.. 277. outstanding title: Woods v. Hildebrand, 2 
MORTGAGOR AND MORTGAGEE. —A Am. Rep., 913. 
$ 5517. Actions Between Co-Tenants. 

In an action by a tenant in common or a joint tenant of real property 
against his co-tenant, the plaintiff must show, in addition to his evidence of 
right, that the defendant either denied the plaintiffs right or did some act 
amounting to such denial. [L. 69, p. 130, § 499; Cd. ’81, § 547; 2 H. C., § 
540; Abb. R. P. S., pp. 238-242; Or., § 327.] 


A co-tenant cannot maintain this action Goldsmith v. Smith, 10 Saw.. 294. A claim 
against his co-tenant unless the possession of title may be made by acts as well as 
is actually and wrongfully withheld from assertions: Barnes v. Light, 116 N. Y., 34. 
him, or his right thereto wholly denied: 


$ 5518. Judgment, Conclusiveness of. 

In an action to recover the possession of real property, the judgment 
therein shall be conclusive as to the estate in such property and the right to 
the possession thereof, so far as the same is thereby determined, upon the 
party against whom the same is given, and against all persons claiming from, 
through, or under such party after the commencement of such action, except 
as in this section provided. When service of the notice is made by publica- 
tion, and judgment is given for failure to answer, at any time within two 
years from the entry thereof, the defendant, or his successor in interest 
as to the whole or any part of the property, shall, upon application to the 
court, or judge thereof, be entitled to an order vacating the judgment, and 
granting him a new trial, upon the payment of the costs of the action. [L. 
"69, p. 131, § 501; Cd. 81, § 549; 2 H. C., § 541; Abb. R. P. S., pp. 238-242; 
Or., § 329.] 

See supra § 5516. As to conclusiveness of judgment in eject- 
A judgment in ejectment is conclusive as ment generally, see notes to Caperton vV. 
to the legal title and right of possession as Schmidt, & Am. Dec., 208-211; Oetgen V. 


between the parties. and cannot be collat- Ross, 9% Am. Dec., 473-474. 
erally impeached: Hill v. Cooper, 8 Or., 254. 


§ 5519. Possession Not Affected by Vacating Judgment. 

If the plaintiff has taken possession of the property before the judgment 
is set aside and a new trial granted, as provided in the preceding section, such 
possession shall not be thereby affected in any way; and if judgment be 
given for defendant in the new trial, he shall be entitled to restitution by 


execution in the same manner as if he were plaintiff. [L. ’69, p. 131, § 
502; Cd. ’81, § 550; 2 H. C., § 542; Abb. R. P. S., pp. 238-242; Or., § 330.] 
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$ 5520. Conflicting Claimants Under Donation Law. 

In an action at law for the recovery of the possession of real property, 
if either party claim the property as a donee of the United States, and under 
the act of congress approved September twenty-seventh, eighteen hundred 
and fifty, commonly called the donation law, or the acts amendatory thereof, 
such party, from the date of his settlement thereon, as provided in said act, 
shall be deemed to have a legal estate in fee in such property, to continue upon 
condition that he perform the conditions required by such acts, which estate 
is unconditional and indefeasible after the performance of such conditions. 
In such action, if both plaintiff and defendant claim title to the same real 
property, by virtue of settlement, under such acts, such settlement and per- 
formance of the subsequent condition shall be prima facie presumed in favor 
of the party having or claiming under the elder certificate or patent, as the 
case may be, unless it appears upon the face of such certificate or patent that 
the same is absolutely void. [Cf. L. ’69, p. 132, § 504; L. 777, p. 116, § 556; 
Cd. 81, § 551; 2 H. C., § 543; Abb. R. P. S., pp. 238-242; Or., § 332.] 


Possession of donation claim under what Brazee v. Schofield et al, 2 W. T., 209; 


purports to be a quit-claim deed, but exe- 
cuted before the expiration of necessary 
fcur years’ residence required by the act, 
is possession under a contract prohibited by 
law, and gives no color of title: Bullene v. 
Garrison, 1 W. T., 587. 

When selection, residence upoan, and cul- 
tivation of land under the donation law 
are completed, the transaction is closed; 
nothing remains except for donee to fur- 
nish proof of these acts. and for govern- 
ment to furnish proof of title; these acts, 
complied with, affect the transfer of title, 
and not the patent; the latter only evi- 
dences title and relates back te the acts: 


Blakesly v. Caywood. 4 Or., 279; Chapman v. 
School District, Deady, 112; Hall v. Russell, 
3 Saw., 506; McKay v. Freeman, 6 Or., 449; 
Love v. Love, 8 Or., 23. 

Title to land under donation law was ao- 
quired by compliance with the requirements 
of the act on the part of claimant; and the 
residence upon and cultivation of claim 
under that act by a man after having been 
legally divorced was that of a single man 
only; the divorced wife can make no claim 
for one-half: Maynard et al. v. Hill et al., 
2 W. T.. 321; reatiirming Maynard v. Valen- 
oea W. T., 3; Bullene v. Garrison, 1 W. 

+» ƏSA. 


$ 5521. Conflicting Claims to Real Property Generally. 

Any person in possession, by himself or his tenant, of real property, and 
any private or municipal corporation in possession, by itself or its tenant, of 
any real property, or when such real property is not in the actual possession 
of any one, any person, or private or municipal corporation, claiming title to 
any real property under a patent from the United States, or during his or its 
claim of title to such real property under a patent from the United States for 
such real estate, may maintain a civil action against any person or persons, 
corporations or associations, claiming an interest in said real property, or any 
part thereof, or any right thereto, adverse to him, them, or it, for the purpose 
of determining such claim, estate, or interest; and where several persons, or 
private or municipal corporations, are in possession of, or claim as aforesaid, 
separate parcels of real property, and an adverse interest is claimed, or claim 
made in or to any such parcels, by any other person, persons, corporations, 
or associations, arising out of a question, conveyance, statute, grant, or other 
matter common to all such parcels of real estate, all or any portion of such 
}(rsons or corporations so in possession or claiming such parcel of real prop- 
erty may unite as plaintiffs in such suit to determine such adverse claim 
or interest against all persons, corporations, or associations claiming such 
adverse interest. [L.’77, p. 116, § 556; Cd. 81, § 551; 2 H. C., § 544; Abb. 
R. P. S., pp. 238-242. ] 
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This section is for the most part super- 
seded by § 5500 supra. 

See § 5500 and notes. 

This and the last section, formerly $ 551 of 


OF ACTIONS IN PARTICULAR CASES. 
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the Code of ’81, are held to be void as being 
an attempt to control the construction of 
constitutional grants: See Hershberger v. 
blewett, 55 Fed. Rep., 170. 


CHAPTER II. 


OF FORCIBLE ENTRY AND DETAINER. 


§ 5525. Forcible Entry, Defined. 


Every person is guilty of a forcible entry who either,— 

1. By breaking open windows, doors, or other parts of a house, or by fraud, 
intimidation, or stealth, or by any kind of violence or circumstance of terror, 
enters upon or into any real property; or 

2. Who, after entering peaceably upon real property, turns out by force, 


threats, or menacing conduct the party in actual possession. 


[Cf. L. 90, p. 


73, § 1; L.’91, p. 179, § 1; 2 H. C., § 547; Cal. C. C. P., § 1159.] | 


See infra § 7136 et seq., offense of forcible 
entry and detainer. 

An action for forcible entry does not lie 
for a mere trespass on land: Castro v. 
Tewksbury, 69 Cal., 562. 

What amounts to a forcible entry: Cas- 
tro v. Tewksbury, supra; Bank of Califor- 
nia v. Taaffe, 76 Cal., 626; Ely v. Yore, 71 
Cal., 130; Holland v. Green, 62 Cal., 67. 

See § Am. & Eng. Encyc. of Law, title 
“Forcible Entry and Detainer.”’ 

One who has never had the actual peace- 
able possession of a building, and whose 
only possession has been a scrambling one, 
cannot maintain an action for a forcible 
entry under subd. 1 of this section: Tivnen 
v. Monahan, 76 Cal., 181; Hoag v. Pierce, 
23 Cal., 187; Spilers v. Duane, 54 Cal., 176. 

FORCIBLE ENTRY AND DETAINER. 
GENERALLY. —Force is the gist of the 
action, either in the entry or detainer, or 
both. The object of the statute Is to pre- 
vent and punish the use of forcible and 
violent means of obtaining possession, irre- 
spective of the question of actual title, and 
where these do not exist, the action cannot 
be maintained: Taylor v. Scott, 10 Or., 4M. 
To constitute forcible entry, there must be 
something more than mere trespass: Mer- 
rill v. Forbes, 23 Cal., 351; and it ts held 
that the action cannot be maintained when 
the facts and circumstances indicate no 
purpose or determination upon the part of 
the defendant to resist the entry of the 
plaintiff by force: Harrington v. Watson, 
11 Or., 143. 

Where a party of four or five men enter a 
building occupied by another, in the night- 
time, during the hours of sleep, and take 
pessession, and avow the intention to keep 
possession, and actually do keep possession, 
it is suticient evidence of force to maintain 
the action: Scarlett v. Lamarque, 5 Cal.. 68. 

An unusual assemblage of armed men 
with the defendant, from which plaintiff 
had just grounds to apprehend violence if 
he had attempted to retain possession or 
remove defendant from his land, accom- 
panied by actual threats of violence to the 
plaintiff. or those who accompanied him, 
was held sufficient: Watson v. Whitney, 
23 Cal., 316; Polack v. McGrath, 25 Cal, 54. 
Two hostile parties cannot be in possession 
of the same premises at the same time, and 
the possession is not changed until the in- 
vaders have expelled the former occupants: 
Valencia v. Couch, 32 Cal., 344. There must 
be something approximating to force, vio- 
lence, or some effort at intimidation, or 
threat of force or violence, on the part of 
the defendants: Buel v. Frazier, 38 Cal., 


696. Where a large number of men were 
employed by defendants, and the entry was 
made at an unusual time, possession taken 
in a hasty manner, small arms fired, etc., 
it was held that such circumstances of ter- 
ror left no room to doubt that the entry 
was not of that peaceable character which 
the law permits to be made, though no ac- 
tual collision ensued: Gray v. Collins, 42 
Cal., 157. Tearing down and removal of the 
house and fence of plaintiff while he was in 
possession is a forcible entry; and whether 
it causes a breach of the peace or not, it 
tends to such a result. The law prohibits a 
forcible entry, even by the person entitled 
to the possession, for the reason, among 
others, that it necessarily tends to a breach 
of the Ve Ace: Brown v. Perry, 39 Cal., 23. 
A landlord has no right to enter, for a 
breach of covenant in the lease, and forci- 
bly eject the tenant, if the lease reserve no 
right of entry for such breach: Fox v. 
Brissac, 15 Cal., 223. 

One who has title and present right of 
entry is not guilty of a forcible entry into 
a building if he enters in the absence of the 
occupant, and quietly and peaceably re- 
moves the oceupant’s furniture: Powell v. 
Lane, 45 Cal., 677. A person being put in 
possession by a ministerial officer of the 
law, under the authority and by the com- 
mand of a court of competent jurisdiction, 
is not a forcible entry and detainer within 
either the letter or the spirit of the law. 
The person ejected has an ample and sum- 
mary remedy by petition to the court, set- 
ting forth the facts, and asking to be re- 
stored to his possession; or if he really had 
a superior title to the land, he might have 
resorted to an action of cjectment: but if 
he were a mere intruder on the land, with 
neither title nor right of possession, he has 
no just cause of complaint on the ground 
of being turned out: Janson v. Brooks, 2Y 
Cal.. 218. Where plaintiff was maneuvering 
to acquire, without violence, if possible. a 
right of action for forcible entry, while the 
defendant was maneuvering to avoid that 
result, and these objects of the respective 
parties were clearly manifest to each other, 
the court said it would be a perversion of 
the action of forcible entry and detainer 
from its legitimate uses. for the plaintiff to 
recover: Thompson v. Smith, 28 Cal., 534. 

Questions relating to the elrcumstanecs 
of the entry, to show that it was forcible, 
are admissible; as, “State if anything oc- 
curred with reference to that crowd of pen- 
ple there with reference to the mavor’s go- 
ing on the ground and ordering them to 
stop”: Voll v. Hollis, 6 Cal., 509. 
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Tenant in common cannot maintain this 
action against his co-tsnant: Lick v. 
O’Dennell, 3 Cal., 63; but he may maintain 
it against third parties: Bowers v. Chero- 
kee Hob, 45 Cal., 495. A person may be 
guilty of a forcible entry who is not actu- 
ally present and does not actually assist 
therein. He is guilty of an entry made 
with force by one acting at the time under 
his direction and procurement: Minturn v. 


§ 5526. Forcible Detainer, Defined. 
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Burr, 20 Cal., 48. A married woman doing 
business as a sole trader, whose husband is 
in possession with her, may be joined with 
him as a defendant: Howard v. Valentine, 
20 Cal., 257. 

This remedy is exclusive, and one wrong- 
fully dispossessed or excluded must avail 
himself of it; he cannot bring trespass: 
Canavan v. Gray, 64 Cal., 5. 


Every person is guilty of a forcible detainer who either, — 
1. By force, or by menaces and threats of violence, unlawfully holds and 
keeps the possession of any real property, whether the same was acquired 


peaceably or otherwise; or 


2. Who in the night-time, or during the absence of the occupant of any 
real property, [unlawfully] enters thereon, and who, after demand made for 
the surrender thereof, refuses for the period of three days to surrender the 


same to such former occupant. 


The occupant of real property within the 


meaning of this subdivision is one who, for the five days next preceding such 
unlawful entry, was in the peaceable and undisturbed possession of such real 
property. [Cf. L. 790, p. 73, § 2; L. °91, p. 179, § 2; 2 H. C., § 548; Cal. 


C. C. P., § 1160.] 


See notes to § 5525. 

To be an “occupant,” within the meaning 
of the statute against forcible entries, it is 
not necessary to be present in person, or to 
be actually residing upon the premises; to 
be in the “peaceable and undisturbed pos- 
session” is sufficient: Shelby v. Houston, 
38 Cal., 410; Giddings v. Land & Water Co., 
8 Cal., 96; Baker v. Dickson, 62 Cal., 19; 
McCormick v. Sheridan, 77 Cal., 253. 

BY FORCE, ETC.—There must be some- 
thing of a personal violence, threatened or 
actual. If, when possession is demanded, 
the party, by word or act, look or gesture, 
gives reasonable ground to apprehend the 
use of force to prevent the rightful claim- 
ant from obtaining peaceable possession, 
this is sufficient. It is not necessary for the 
claimant to wait till actual violence is re- 
sorted to: Dickinson v. Maguire, 9 Cal., 50. 

A naked avowal of intention to keep pos- 
session, and actually keeping possession, 
does not necessarily amount to force, or a 
threat of force. Such avowal should have 
some relation to a demand of the posses- 
sion by the party claiming to have been 
ousted, and it should, at least, be accom- 
panied by some act or word tending to show 
an intent to maintain the possession by 
force: Fogarty v. Kelly, 24 Cal., 319. And 
the mere surmise or apprehension of the 
plaintiff that if he attempts to regain the 
possession he will be repelled by force Is not 
enough; the words or acts of the defendant 
must rnanifest the present purpose to re- 
sort to force to defeat the attempt then 
being made by plaintiff to re-enter into the 

ossession of the premises: Hodgkins v. 

ordan, 29 Cal., 578; and see Brawley v. Ris- 
don Iron Works, 38 Cal., 677; Wilbur v. 
Cherry, 39 Cal., 661. That the possession 
must be held by force is also laid down in 
Taylor v. Scott, 10 Or., 485; Harrington v. 
Watson, 11 Or., 143. 

OCCUPANT.—The party is not required 
to show a possession which differs at all 
from the possession which he would have 
to show were he seeking rellef under § 5527: 
Shelby v. Houston, 38 Cal., 422; Wilson v. 
Shakelford, 41 Cal., 630. 

If the plaintiff had a house, In which he 
had lived on a tract of land, and had the 
year before cultivated it to grain, and at 


the time of the alleged unlawful entry had 
a volunteer crop growing on it, it tends to 
prove such possession as makes plaintiff an 
occupant within the meaning of subd. 2 of 
the above section, even if he had been ab- 
sent from the land several weeks before the 
oe entry: Leroux v. Murdock, 5} 

al., 541. 

UNLAWFUL ENTRY.—A clear and dis- 
tinct demand of possession, accompanied 
with an offer to take peaceable possession, 
by the claimant, puts the party making the 
unlawful entry at once tn the wrong, ùf he 
refuses peaceably to yield up possegsion. 
There should be something to show that 
the claimant cannot obtain peaceable and 
easy redress by his own act before he can 
sue in this action. If the party making an 
unlawful entry will peaceably quit the 
premises when demandea, he will be only 
responsible for a trespass, not fora forcible 
detainer: Dickinson v. Maguire, 9 Cal., 50. 
It is, however, absolutely necessary that 
the entry of defendant should have been 
unlawful: Owen v. Doty, 27 Cal., 505. A de- 
fendant in an action for an unlawful entry 
may therefore produce evidence of title, 
not for the purpose of establishing or try- 
ing title, but for the purpose of showing 
that his entry, if wrongful, was not made 
with a wrongful intent, but in good faith, 
and in the belief that he had a legal right 
to enter: Dennis v. Wood, 48 Cal., 3:3: 
Shelby v. Houston, 38 Cal., 422; Townsend 
v. Little, 45 Cal., 676; Hoag v. Pierce, 28 Cal., 
187; Randal v. Falkner, 41 Cal., 242. Com- 
pare Phoenix M. & M. Co. v. Lawrence, 55 
Cal., 143, where the defendants entered upon 
the plaintiff's mining claim, on the plea 
that his location was void, and were held 
resvonsible if they did not enter in good 
faith under claim or color of title. In Voll 
v. Hol'is, 60 Cal., 569, the subject was 
carefully reconsidered, and the conclusion 
reached tha’, ‘urd rthe code, all entrie; on 
the actual possession of another are unlaw- 
ful, and the question of good faith on the 
part of the defendant ro longer affects the 
right of the recovery in this form of ac- 
tion.” This decision was followed in Hol- 
land v. Green, 62 Cal.. 67. If the entry wag 
unlawful, and the detainer was forcible, 
the defendunt is guilty of a forcible de- 
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tainer, whether he originally obtained pos- 
Bession peaceably or otherwise: Conroy v. 
Duane, 45 Cal., 597 

If the owner peaceably gains possession 
of lands which have been wrongfully with- 
held, and keeps out the late unlawful occu- 
pant by force, the latter cannot maintain 
an action for forcible ertry or forcibie de- 
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must be after the entry complained of: 
Mecham v. McKay, 37 Cal., 166: and de- 
fendant must be in possession when the de- 
mand is made: Brawley v. Risdon Iron 
Works, 38 Cal., 678. 

Lessee of tort-feasor is not, it seems, lia- 
ble to be sued for a forcible detainer if he 
had no connection with the original tortious 


talner: Potter v. Mercer, 53 Cal., 667. 


act: Kennedy v. Hamer, 19 Cal., 387 
DEMAND. —The demand and refusal 


$ 5527. Unlawful Detainer, Defined. 
A tenant of real property for a term less than life is guilty of unlawful 
detainer either,— : 

1. When he holds over or continues in possession, in person or by sub- 
tenant, of the property or any part thereof after the expiration of the term for 
which it is let to him. In all cases where real property is leased for a specified 
term or period by express or implied contract, whether written. or by parol, 
the tenancy shall be terminated without notice at the expiration of such 
specified term or period; or 

2. When he, having leased real property for an indefinite time, with monthly 
or other periodic rent reserved, continues in possession thereof, in person or 
by subtenant, after the end of any such month or period, in cases where the 
landlord, more than twenty days prior to the end of such month or period, 
shall have served notice (in manner in this chapter provided) requiring him to 
quit the premises at the expiration of such month or period; 

3. When he continues in possession in person or by subtenant after a 
default in the payment of any rent, and after a notice in writing requiring in 
the alternative the payment of the rent or the surrender of the detained 
premises, served (in manner hereafter in this chapter provided) in behalf of 
the person entitled to the rent upon the person owing the same, shall have 
remained uncomplied with for the period of three days after service thereof. 
Such notice may be served at any time after the rent becomes due; or 

4. When he continues in possession in person or by subtenant after a neglect 
‘or failure to keep or perform any other condition or covenant of the lease or 
agreement under which the property is held, including any covenant not 
to assign or sublet, than one for the payment of rent, and after notice in 
writing requiring in the alternative the performance of such condition or ` 
covenant or the surrender of the property, served (in the manner provided in 
this chapter) upon him, and if there be a subtenant in actual possession of the 
premises, also upon such subtenant, shall remain uncomplied with for ten 
days after service thereof. Within ten days after the service of such notice 
the tenant, or any subtenant in actual occupation of the premises, or any 
mortgagee of the term, or other person interested in its continuance, may 
perform such condition or covenant, and thereby save the lease from such - 
forfeiture; or 

5. When he commits or permits waste upon the demised premises, or when 
he sets up or carries on therein or thereon any unlawful business, or when he 
erects, suffers, permits, or maintains on or about said premises any nuisance, - 
and remains in posses.ion after service (in manner in this chapter provided) of 
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three days’ notice to quit upon him. [L. 791, p. 180, § 3; 2 H. C., § 549; see 
L. ’90, p. 73, § 3; Cal. C. C. P., §§ 1161, 1162.] 


See L. ’69, p. 130, § 500, and Code of '81, 
$ 548, quere as to whether the same is re- 
Pealed in toto. 

Section 2056, Code of ’81, is omitted as su- 
Perceded by this section. 

See infra § 5549, unlawful detainer of cer- 
tain lands defined. 

See supra § 4568 et seq., and notes. statu- 
are provisions regarding leases and tenan- 

s. 

See Infra §§ 5532, 5538, 5540, and notes, as to 
pleadings and practice in such actions. 

LANDLORD AND TENANT.—The rela- 
tion of landlord and tenant is established 
where the owner of premises permits an- 
other to go into possession thereof for any 
determinate period: McLennan v. Grant, 
8 W., 6a 

Neither *enants in possession nor their 
assigns, under a contract of lease, can re- 
pudiate it because of uncertainty of de- 
scription: Id. 

Where a tenant enters into community 
lands under a lease executed by a husband 
alone, without knowledge of their commu- 
nity character, he cannot avoid perform- 
ance on his part without first demanding a 
valid lease, and surrendering possession in 
case of refusal to give him one: Isaacs v. 
Holland, 4 W., 54; Colcord v. Leddy, 4 W., 
491; Hunt v. Stearns, 5 W., 167; Dietz v. 
ayes 6 W., 109; Tyron v. Davis, 8 W., 


If a tenant remains in possession and 
pays rent, he cannot claim that acts of the 
andlord interfering with his enjoyment of 
the premises during occupancy amount to 
eviction: Ralph v. Lomer, 3 W., 401. 

The lessees of tide lands from one in pos- 
session thereof cannot, in unlawful detain- 
er, dispute the title of their landlord on the 
ground that, under the tide land act of ’90, 
p. 431, they are “improvers,” and, title never 

aving been in the landlord, they are not 
bound or estopped by. the terms of the 
lease: Hall & P. F. Co. v. Wilbur, 4 W., 644; 
followed in Collins v. Hall, 5 W., 367; Co- 
lumbDia, etc., Ry. Co. v. Braillard, 5 W., 492; 
Clancy v. Reis, 5 W., 372; Seattle Operating 
Co. v. Cavanaugh, 6 W., 326. 

The occupant of premises under a lease 
from a corporation cannot question theau- 
thority or power or the corporation to exe- 
cute it: Hall & P. F. Co. v. Wilbur, supra. 

In an action brought under § 5500 supra to 
recover real property, there being no evi- 
dence tending to show relationship of land- 
lord and tenant between the parties, de- 
fendant is not entitled to a non-suit on the 
ground that there is no proof of services of 
notice to quit: Shannon v. Grindstaff, 11 
W., 5°26. 

ASSIGNMENT OF LEASE — SUB-TEN- 
ANTS.—There is a marked distinction be- 
tween an assignment of a lease and a sub- 
lease. By an assignment the lessor parts 
with his whole interest in the estate, 
whereas by a sub-lease he grants an inter- 
est less than his own, reserving to himself 
a reversion: Shannon v. Grindstaff, 11 W., 
535. 539. 

The assignee of a lease may rid himself 
of liability thereon by a_re-assignment 
thereof to another, and without notice to 
the lessor: Tibbals v. Iffland, 10 W., 451. 

The statute does not :equire the record- 
ing of assignments of leases: Id. 

A married man may make a valid assign- 
rae of a lease without his wife’s consent: 


If a lessee sub-let the premises for a 
shorter term than that for which they are 
to him granted, or if he sub-let a part only 
of the premises, the original lessor cannot 
maintain an action fur rent against the 


sub-lessee: Shannon v. Grindstaff, 11 W., 

The land, however, is not discharged by 
such sub-letting from the claims of the 
original lessor: Id. 

Any conveyance by a lessee of his whole 
interest in demised premises, leaving no 
reversionary interest in himself, operates 
as an assignment regardless of the form of 
the instrument of transfer; and a pur- 
chaser entering under such conveyance be- 
comes a tenant of the lessor, although he 
may have had no notice that his grantor 
had merely a leasehold interest: McLennan 
v. Grant, supra. 

A sub-tenant cannot defeat the owner’s 
right of possession by assertion of a con- 
tract between himself and the tenant, when 
the rights of the tenant have been termi- 


nated by the terms of the lease under 
which ‘the held: Shannon v. Grindstaff, 
supra. 


An assignment of a lease is ineffectual 
when made without consideration and with- 
out the knowledge or consent of the as- 
signee: Frye v. Hill, 14 W., 83. 

NOTICE TO QUIT.—Under subd. 3 of this 
section a notice to quit, signed by a joint 
owner of premises in his own name, and as 
one of the executors and as attorney in 
fact of the cther executor of the estate, 
which holds the remaining Interest, is suf- 
ficient: Gilmore v. The H. W. Baker Co., 
12 W., 468, 470. 

The lesso; does not waive his right to for- 
feit a lease for non-payment of rent by col- 
electing rents subsequent to rotice to quit, 
which fell due prior to the one upon which 
forfeiture is claimed: Carraher v. Bell, 7 


. Sl. 

A tenant under a lease, reserving a month- 
ly rental payable in advance on the first of 
the month, is entitled to the second day of 
the month to make payment, where the 
first day falls on Sunday: Byers v. Roths- 
child, 11 W., 296. 

The act of Mar. 7, '91. imposing certain 
penalties upon any tenant who wrongfully 
continues in possession of premises after a 
violation on his part of the terms of a lease, 
is applicable to contracts entered into be- 
fore its passage, although the penalties are 
increased by the later law, as it comes un- 
der the rule that a change in the remedy 
incident to existing contracts may be made 
without affecting rights thereunder: Wood- 
ward v. Winehill, 14 W., 394. 

The fact that a receiver had been ap- 
pointed in a suit brought to foreclose a 
mortgage against the lessee would not de- 
prive the lessor of the right to obtain pos- 
session of the premises by a proceeding 
under the forcible entry and detainer act, 
even if the lessor had been made a party 
to the foreclosure suit: Id. 

Notice to a receiver for the lessee of 
premises to surrender possession is unnec- 
essary when notice was served upon the 
lessee prior to the appointment of the re- 
ceiver: Id. 

The appointment of a receiver In a fore- 
closure sult for the purpose of looking after 
the rights of the lessee of premises and his 
creditors does not authorize such receiver 
to represent the rights of the lessor: Id. 

A lease of a water lot with the A eta 
ances, containing a provision that all docks, 
wharves, buildings and improvements what- 
soever which shall be erected by the lessee 
shall become the property of the lessor at 
the expiration of the lease, will cover a 
wharf erected by the lessee In connection 
with the lot, so that at the expiration of the 
lease the wharf and ouildings will revert 
to the lessor, although the wharf extends 
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beyond the limits of the lessor’s lot and 
upon tide lands not owned by him: Brown 
v. Carkeek, 14 W., 443. 

Under § 2056, Code of ’81, a notice inform- 
ing the tenant that certain rent is due, and 
unless paid within ten days from date of 
service thereof the tenancy will be for- 
feited, as provided by statute. is sufficient, 
though not in the statutory language and 
not specifying the exact amount due: Ralph 
v. Lomer, 3 W., 401. 

GENERALLY.—Undéder this section a ten- 
ant who sub-lets in violation of the coven- 
ants in the lease thereby terminates the 
lease, and the landlord may maintain un- 
lawful detainer on giving the three days’ 
neuke to quit: Bernero v. Allen, 68 Cal., 


The owner of land leased on the shares 
may maintain an action of unlawful de- 
talner for recovery of the possession of the 
premises upon breach of the conditions of 
the lease: Jones v. Durrer, 96 Cal., 95. 

Subdivision 1 of this scetion, providing 
that the tenant is guilty of unlawful de- 
tainer in holding over after the “expiration 
of the term,” refere only to expiration of 
the terrn specified in the lease by lapse of 
time, and summary proceedings cannot be 
instituted under said subdivision on the 
ground of expiration of term by forfeiture; 
the only remedy to enforce such forfeiture 
unconditionally, in the absence of three 
days’ notice required by subds. 2 and 3, is 
ejectment: Silva v. Campbell, 84 Cal., 420. 

The three days’ notice prescribed in subd. 
2 and 3 of this section, requiring in the al- 
ternative the performance of the covenants 
or conditions of the lease, or possession of 
the property, must be given: Silva v. 
Campbell, supra. 

An occupant of land, which has been un- 
lawfully entered upon by another during 
his temporary absence, cannot maintain an 
action of forcible detainer against the in- 
truder without first making demand for 
surrender required by subd. 2 of this sec- 
tion: Tivnen v. Monahan, 76 Cal., 133. 

COMMENCEMENT OF DETAINER. — 
Designation of premises in notice: See 
King v. Connolly, 51 Cal., 118; Uridias v. 
Morrell, 25 Cal., 35. 

LANDLORD AND TENANT, RELA- 
TION OF.—It has been repeatedly held that 
the letting of land to a person to cultivate, 
the crops to be divided between the owner 
and the cropper in certain proportions, does 
not amount to a lease, or create the rela- 
tion of landlord and tenant between them. 
In such case, the owner is held to be in 
possession of the land, and the parties are 
joint tenants in the crop: Rernal v. Ho- 
vious, 17 Cal., 541; but see Walis v. Preston, 
2 Cal., 63. 

Where the agreement was to work a mine 
on shares, it was held that this kind of 
action would not He: Henderson v. Alien, 
23 Cal., 521. The entry of the defendant 
under the alleged permission of the plain- 
tiff does not create the relation of landlord 
and tenant: Owen v. Doty, 27 Cal., 106. If 
the tenant, after the exrtration of his lease, 
leaves his premises, and removes his prop- 
erty therefrom, and notifies the landlord 
that he dclivers him possession, and the 
landlord takes possession, the relation of 
tenant and landlord ceases; and if the ten- 
ant afterwards enters, the landlord cannot 
remove him under this section. A re-entry 
without the consent of the landlord does 
not restore the relation of landl-rd and ten- 
ant: Walls v. Preston, 28 Cal., 224. 

An unlawful detainer necessarily {mplties 
a forfeiture of the tenan’’s estate in the 
leased premises: Brummagim v. Spencer, 
29 Cal., 682. The action canrot be main- 
tained unless the relation of landlord and 
tenant is shown to exist between plaintiff 
and defendant at the time of the prelimin- 
ary demand for possession: Steinbach v. 
Krone, 36 Cal., 309; Washburn on Real 
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Property, 359; Wheelock v. Warschauer, 21 
Cal., 316; 34 Cal., 265. Whenever a landlord 
is entitled to bring an action under this sec- 
tion against a tenənt at sufferance, after 
having given the requisite notice to quit, 
etc., he may, instead of so proceeding, 
maintain an action of ejectment. In such 
action; it is not requisite that the complaint 
should state the tenancy, its termination, 
the notice, etc.: McCarthy v. Yale, 39 Cal., 
587. In such action, the relation of landlord 
and tenant must be shown to exist, other- 
wise the plaintiff cannot recover: Johnson 
v. Cheley, 43 Cal., 299. If the lessor of a 
hotel, after the lease is made, enters into a 
contract of partnership in keeping the 
hotel, with the lessee, which contract is 
carried into execution, the lessee may prove 
the same as a defense in an action of un- 
lawful detainer afterwards brought by the 
lessor to recover possession of the premises: 
Pio Pico v. Cuyas, 47 Cal., 180; 48 Cal., 639. 

If the landlord evict the tenant from part 
of the demised premises, he cannot have 
this statutory remedy to oust the tenant 
from the remainder on the ground of non- 
payment of rent: Skaggs v. Emerson, 50 

al., 3. ; 

In this action it is error to allow the de- 
fendant to prove that his signature to the 
lease was obtained by fraud; nor will a 
prior agreement under which the defendant 
might have held but for the lease entitle 
him to possession: McCreary v. Marston, 
56 Cal., 403. 

NOTICE.—The time during which defend- 
ant was to occupy must have actually ex- 
pired: Ray v. Armstrong, 4 Cal., 208: Rog- 
ers v. Hackett, 49 Cal., 121. The fact that 
the agreement under which the defendant 
occupies is a verbal one, and that by its 
terms it was to continue for two years, 
does not change the rule: Rogers v. Hack- 
ett, 49 Cal., 121. A notice demanding pay- 
ment of rent for “the preceding month of 
your tenancy” sufficiently described the 
month: Newman v. Bird, 60 Cal., 372. 

Tenant at will is entitled to a notice of 
thirty days terminating his estate, and then 
to the three days’ notice of demand of pos- 
session: King v. Connolly, 51 Cal., 181. So, 
also, under the present section: Martin v. 
Splivalo, 56 Cal.. 129. 

Right of re-entry, reserved in a lease, re- 
quires that the three days’ notice must be 
given before these summary proceedings 
can be commenced: Smith v. Hill, 63 Cal., 


51. 

NON-PAYMENT OF RENT.—If there is 
a partial eviction by the landlord, he can- 
not claim a forfeiture for non-payment of 
rent accruing whilst the eviction lasts: 
Skaggs v. Emerson, 50 Cal, 6 <A precise 
sum must be demanded: Gage v. Bates, 40 
Cal., 385. A tender by the tenant after the 
expiration of the three days of the rent, 
with interest and costs, IS no defense in an 
action of unlawful detainer: Roussel v. 
Kelly, 41 Cal., 360. If the reversion is as- 
signed without the tenant's knowledge, a 
refusal by the tenant to pay the rent to the 
assignee Is not a forfeiture: O'Connor v. 
Kelly. 41 Cal., 432. 

Executor cf tenant is not within the pur- 
a of this section: Martel v. Meehan, 63 

al., 47. 

Under-tenant.—If the premises are under- 
let. the sub-tenant is Hable to be proceedert 
against by the landlord equally as the origi- 
nal tenant: Schilling v. Holmes, 23 Cal.. 229. 

SURDIVISION FOUR. NON - PER - 
FORMANCE OF OTHER COVENANTS.— 
The statutory remedy must be strictly ap- 
plied. Under this subdivision a three days’ 
notice, in writing, to perform the covenant 
or deliver possession must be given. A no- 
tice to deliver possession is not sufficient: 
Opera House Association v. Bert. 52 Cal., 
471. If after breach of covenant it cannot 
be performed, notice to perform is not nec- 
essary: Kelly v. Teague, 63 Cal., 68. 
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Right of re-entry: See supra, under ‘‘No- judgment of restitution against the sub- 
SUDGMENT.—This section must be care- pice e dammue cea ca met ine aa 
fully followed. The court cannot give Iburg v. Fitch, 57 Cal., 189. 
§ 5528. Tenancy Upon Agricultural Lands—Effect of Holding Over. 

In all cases of tenancy upon agricultural lands, where the tenant has 
held over and retained possession for more than sixty days after the expiration 
of his term, without any demand or notice to quit by his landlord or the 
successor in estate of his landlord, if any there be, he shall be deemed to be 
holding by permission of his landlord or the successor in estate of his landlord, 
if any there be, and shall be entitled to hold under the terms of the lease for 
another full year, and shall not be guilty of an unlawful detainer during said 
year, and such holding over for the period aforesaid shall be taken and con- 
strued as a consent on the part of a tenant to. hold for another year. [Cf. L. 
90, p. 74, $ 3; L. 791, p. 181, § 4; 2 H. C., § 550. ] 


§ 5529. Service of Notice. 
Any notice provided for in this chapter shall be served either,— 

1. By delivering a copy personally to the person entitled thereto; or 

2. If he be absent from his place of business [Residence], by leaving there 
a copy, with some person of suitable age and discretion, and sending a copy 
through the mail addressed to the person entitled thereto at his place of resi- 
dence; or 

3. If the person to be notified be a tenant and his place of residence is not 
known, or if a person of suitable age and discretion there cannot be found, 
then by affixing a copy of the notice in a conspicuous place on the demised 
property, and also delivering a copy to a person there residing, if such person 
can be found, and also sending a copy through the mail addressed to the 
tenant at the place where the demised property is situated. Service upon a 
sub-tenant may be made in the same manner. Any service in this chap- 
ter provided for may be made by any person who is over the age of 
twenty-one years. [Cf. L. 90, p. 75, § 4; L. 791, p. 181, § 5; 2 H. C., § 551; 
Cal. C. C. P., § 1162.] 


The word “residence” in brackets appears “business.” 
in the enrolled bill instead of the word See note to § 5527. 


§ 5530. Venue. 
The superior court of the county in which the property or some part of 
it is situated shall have jurisdiction of proceedings under this chapter. [L. 
°90, p. 75, § 5; L. 791, p. 182, § 6; 2 H. C., § 552; see Cal. C. C. P., § 1163. ] 
See Const., Art. IV., § 6. 


§ 5531. Parties Defendant—Judgment. 

No person other than the tenant of the premises, and subtenant, if there 
be one, in the actual occupation of the premises when the complaint is filed, 
need be made parties defendant in any proceeding under this chapter, nor 
shall any proceeding abate, nor the plaintitf be nonsuited, for the non-joinder 
of any person who might have been made party defendant; but when it 
appears that any of the parties served with process, or appearing in the pro- 
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ceeding, are guilty of the offense charged, judgment must be rendered against 
him. In case a person has become a subtenant of the premises in controversy 
after the service of any notice in this chapter provided for, the fact that snch 
notice was not served on such subtenant shall constitute no defense to the 
action. All persons who enter the premises under the tenant, after the com- 
mencement of the action hereunder, shall be bound by the judgment the same 
as if they had been made parties to the action. [L. 790, p. 75, § 6; L. 791, p. 
182, § 7; 2 H. C., § 553; Cal. C. C. P., § 1164.] 


See supra § 4833, parties to actions. 


§ 5532. Complaint—When Summons Must Issue. 

The plaintiff in his complaint, which shall be in writing, must set forth 
the facts on which he seeks to recover, and describe the premises with reason- 
able certainty, and may set forth therein any circumstances of fraud, force, 
or violence, which may have accompanied the said forcible entry, or forcible 
or unlawful detainer, and claim damages therefor, or compensation for the 
occupation of the premises, or both; in case the unlawful detainer charged 
be after default in the payment of rent, the complaint must state the amount 
of such rent. Upon filing the complaint a summons must be issued thereon 
as in other cases, returnable at a day designated therein, which shall not be 
less than six nor more than twelve days from its date, except in cases where 
the publication of summons is necessary, in which case the court or judge 
thereof may order that the summons be made returnable at such time as may 
be deemed proper, and the summons shall specify the return day so fixed. [Cf. 
L. 790, p. 76,§ 7; L. 791, p. 182, § 8; 2 H. C., § 554; Cal. C. C. P., § 1166.] 


See supra § 5527 and notes, definition of 
unlawful detainer. 

See infra §§ 5038, 5540, and notes, pleadings 
and proof. 

This chapter, providing a summary rem- 
edy for the possession of land wrongfully 
held. being a special act, the provisions 
therein that defendant shall answer on a 
designated day, not less than six nor more 
than twelve days from date of summons, is 
not affected by the practice act of 1593, su- 
pra chapter 6, tile 28, providing for twenty 
days in Which to answer: State v. Parker, 
12 W., 655; but a summons in forcible entry 
and detainer must be issued in the manner 
prescribed by the practice act at the time 
it is issued; the special act referring to the 
general law in this particular: Id. 

An action of unlawful detainer is a spe- 
cial and summary proceeding, in which the 
power of the court to render an athirmative 


judgment depends upon the existence of 
certain statulory facts: Lowmun v. West, 
8 W., 355. 


Conclusions of law have a less appro- 
priate place in a complaint of this kind 
than anywhere under civil pleading: Id. 

A complaint in unlawful detainer which 
alleges mere conclusions of law is not in 
compliance with the provisions of this sec- 
tion requiring plaintiff to “set forth the 
facts on which he seeks to recover": Id. 

A complaint in unlawful detainer which 
scts out a written lease and acceptance of 
it by the lessees and entry under it is suffi- 
cient without alleging plaintiff’s title: Hall 
& P. F. Co. v. Wilbur, 4 W., 6H; followed in 
Collins v. Hall, 56 W., 367; Clancy v. Reis, 
5 W., 372: Columbia, ete, Ry. Co. v. Brail- 
lard, 5 W. 492: Seattle’ Operating Co. v. 
Cavanaugh, 6 W., 326. 


Where it appears in the complaint that 
Plaintiff, by un instrument in writing not 
witnessed or acknowledged, leased premises 
to defendant for at least one year and prob- 
ably for a longer period, and that defend- 
ant went into possession; that plaintiff had 
the option of terminating the tenancy at 
the end of the year on one month's notice; 
that such notice was given, but that de- 
fendant refused to vacate, the complaint is 
suflicient without the formal averment that 
the premises are withheld by force: Cham- 
bers v. Hoover, 3 W. T., 107. 

The fact that defendants by answer in 
effect dispute their landlord’s title will not 
forfeit their right to notice to surrender the 


premises, nor excuse the plaintiff pleading 
and proving its service: Lowman v. West, 
8 W., 355. 


In an action of unlawful detainer a find- 
ing of the court, that the defendants be- 
came the successors and assignees of the 
original lessee “previous to the facts com- 
plained of in this action,” is sufficient un- 
der an allegation in the complaint that the 
defendants “have at all times mentioned in 
this complaint after the first day of Jan- 
uary, 1893, and for a long time previous 
thereto, been entitled to and subject to all 
the right, interest, title and conditions aris- 
ing from said lease and contract as such 
party of the gone. vate thereto’: Gaffney 
v. Merrath, 11 W., 

In an action for Aeneas for the deten- 
tion of property to which plaintiff claimed 
the right of possession under the terms of 
a lease, the complaint is sufficient when it 
gives a specific description of the property. 
showing the state and county where situ- 
ated and alleging that the building on the 
property is the one covered by the Tease set 
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out in the complaint, possession of which 
had been taken under such lease, although 
the lease itself gives no indication of the 
county in which the property is located, 
other than the name of the town, of whose 
location the court would take judicial no- 
tice, and the file mark for record of the 
lease, which shows that it had been record- 
ed in a certain county: Squires v. Zum- 
walt. 12 W.. 241. 

GENERALLY.—For sufficiency of allega- 
tions in unlawful detainer see McKissick v. 
Ashby, 98 Cal., 422; Lee Chuck v. Quan Wo 
Chong, 91 Cal., 593. 

COMPLAINT.—An objection to a plead- 
ing not taken by demurrer or answer is 
waived: Minturn v. Burr, 16 Cal., 110: Va- 
lencia v. Couch, 32 Cal., 342. The complaint 
must state facts suflicient to constitute a 
cause of action: McEvoy v. Igo, 27 Cal., 375. 
An allegation respecting plaintiff's tools 
and stock in trade, and the defendant’s 
appropriation thereof to his own use, have 
no place in a complaint in this action: Gil- 
lam v. Sigman, 29 Cal., 642. Where the first 
count of the complaint charged "a forcible 
entry with a multitude of people,” and a 
“forcible and unlawful detainer,’’ the forci- 
ble entry was held the gist of the action, 
the averment of forcible detainer not being 
stated as an independent ground of relief, 
but as a mere continuance or consequence 
of the first act: McMinn v. Bliss, 31 Cal., 
126; Preston v. Kehoe, 15 Cal., 318; Thomp- 
son v. Smith, 28 Cal., 532. For a sufficient 
allegation, bringing the case under § 5527, 
subd. 1, see Holland v. Green, 62 Cal., 67. 

Where a complaint was In two counts,— 
in the first the plaintiff stated his posses- 
sion, and the entry of defendant during his 
absence, but did not allege a withholding 
of any character, or a demand of posses- 
sion. or a refusal or the use of any force 
or menace; in the second count he showed, 
“for a further, separate, and distinct cause 
of action.” that the defendant being in pos- 
session, plaintiff demanded that he surren- 
der possession, which defendant refused to 
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do, but still retained it by force, etc.,—the 
court held neither count by itself stated a 
aoe of action: Barlow v. Burns, 40 Cal., 


It seems that a count for forcible entry 
and detainer, under § 5527, subds. 1, 2, can- 
not be joined in the same action with a 
count under subd. 3. In the one case the 
forcible entry or withholding is the gist of 
the action; in the other, the remedy is for 
the breach of a special class of contracts: 
Polack v. Shafer, 46 Cal., 276; but see Shelby 
v. Houston, 38 Cal., 419. And it would seem 
that a cause of action for a forcible entry 
and detainer, and one for an unlawful entry 
and detainer (see § 5527, subd. 2), cannot be 
joined, though if no demurrer be interposed 
for the misjoinder, the objection is waived: 
Treat v. Forsyth, 40 Cal., 487. 

DESCRIPTION OF PREMISES. — The 
mere fact that the corner of a tract was 
called the northeasterly instead of the 
northwesterly corner was held insufficient 
to defeat the plaintiff's action if the other 
and more detinite marks of description suf- 
ficiently Indicated and identified the prem- 
ises trespassed upon: Paul v. Silver, 16 
Cal., 75. The description of the premises in 
a complaint in forcible entry and detainer, 
as follows: ‘“‘That tract or parcel of land 
situated in the county of Santa Barbara, 
and known as the Rancho Sespe. granted 
by the Mexican nation to Don Carlos An- 
tonio Carillo, by grant dated November 29, 
1533, and bounded and described as follows: 
Bounded by the mission San Fernando and 
San Buenaventura, situated in the then 
jurisdiction of Santa Barbara. containing 
six square leagues, a little more or less,""— 
was held sufficient. If the complaint avers 
that the lands are in the county where the 
suit is brought, a failure to mention the 
state will not bea fatal defect. If the com- 
plaint sufficiently shows an actual peace- 
able possession in plaintiff. it will be suffi- 
cient without the use of the word ‘‘actual”’; 
but it is better to use the statutory term: 
More v. Del Valle, 28 Cal., 170. 


The summons must state the names of the parties to the proceeding, the 


court in which the same is brought, the nature of the action, in concise terms, 
and the relicf sought, and also the return day; and must notify the defendant 
to appear and answer within the time designated or that the relief sought will 
be taken against him. The summons must be directed to the defendant, and 
in case of summons by publication, be served at least five days before the re- 
turn day designated therein. The summons must be served and returned 
in the same manner as summons in other actions is served and returned. 
Upon the return of any summons issued under this chapter, when the same 
has not for any reason been served, or has not been served in time, the plaintiff 
may have a new summons issued the same as if no previous summons had been 


issued. [Cf. L. 790, p. 76, $ 8; L. 791, p. 183, § 9; 2 H. C., § 555; Cal. C. C. P., 
$ 1167.] 
See notes to § 5527. (3 


$ 5534. Writ of Restitution. 

The plaintiff, at the time of commencing an action of forcible entry or 
forcible detainer or unlawful detainer, or at any time afterwards, may apply 
to the judge of the court in which the action is pending for a writ of resti- 
tution restoring to the plaintiff the property in the complaint described, and 
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the judge shall order a writ of restitution to issue. The writ shall be issued 
by the clerk of the superior court in which the action is pending, and be 
returnable in twenty days after its date; but before any writ shall issue prior 
to judgment the plaintiff shall execute to the defendant and file in court a 
bond in such a sum as the court or judge may order, with two or more sureties, 
to be approved by the clerk, conditioned that the plaintiff will prosecute his 
action without delay, and will pay all costs that may be adjudged to the 
defendant, and all damages which he may sustain by reason of the writ of 
restitution having been issued, should the same be wrongfully sued out. [Cf. 
L. 790, p. 77, § 9; L. 791, p. 183, § 10; 2 H. C., § 556.] 

The writ of restitution does not determine 
either the right of property or the right of 


possession, and constitutes no defense to an 
action: Mitchell v. Hagood, 6 Cal., 148. 


Judgment against the husband in forcible 
entry and detainer is sufficient authority to 

put out any member of his family: Saun- 
acre v. Webber, 39 Cal., 287. 


§ 5535. Service of Writ—Bond. 

The sheriff shall, upon receiving the writ of restitution, forthwith serve a 
copy thereof upon the defendant, his agent or attorney, or a person in pos- 
session of the premises, and shall not execute the same for three days there- 
after, within which time the defendant, or those in possession of the prem- 
ises, may execute to the plaintiff a bond to be filed with and approved by the 
clerk of the court, in such a sum as may be fixed by the judge, With two or 
more sureties to be approved by the clerk of said court, conditioned that they 
will pay the plaintiff such sum as the plaintiff may recover for the use and 
occupation of the said premises, or any rent found due, together with all 
damages the plaintiff may sustain by reason of the defendant occupying or 
keeping possession of said premises, and also all the costs of the action. The 
plaintiff, his agent or attorneys, shall have notice of tlie time and place where 
tlie court or judge thereof shall fix the amount of the defendant’s bond, and 
shall have notice and a reasonable opportunity to examine into the qualifica- 
tions and sufficiency of the sureties upon said bond before said bonc: shall be 
approved by the clerk. [Cf. L. 790, p. 77, § 10; L. 791, p. 183, § 11; 2 H. 
C., § 551.) | 


If, in order to stay a writ of restitution, 
defendant gives bond with sureties, con- 
ditioned to pay plaintiff such sum of money 
as he may recover for use and occupation 
of the premises, and all damages plaintiff 
may sustain by reason thereof, and all 
costs, the sureties are not discharged by 


reason of a stipulation between their prin- 
cipal and the obligee, providing that trial 
be deferred pending appeal of another ac- 
tion involving the same questions, and 
should be determined by the decision ren- 
dered on such appeal: Hall & P. F. Co. v. 
Schmidt, 7 W., 606. 


§ 5536. Modification of Amount of Bond. 
The plaintiff or defendant at any time, upon two days’ notice to the 
adverse party, may apply to the court or any judge thereof for an order raising 


or lowering the amount of any bond in this chapter provided for. 


Either 


party may, upon like notice, apply to the court or any judge thereof for an 
order requiring additional or other surety or surctics upon any such bond. 
Upon the hearing of any application made under the provisions of this section 


evidence may be given. 


make such an order as shall be just in the premises. 


L. 91, p. 184, $ 12; 2 H. C., § 558.] 


See notes to § 5527. 


The judge after hearing any such application shall 


[Cf. L. 90, p. 78, $ 11; 
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If at the time appointed in the summons the defendant do not appear 
and defend, the court must render judgment in favor of the plaintiff as 
prayed for in the complaint. [Cf. L. ’90, p. 78, § 13; L. 791, p. 184, § 13; 2 


H. C., § 559; Cal. C. C. P., § 1169.] 


§ 5538. Pleading by Defendant. 


On or before the day fixed for his appearance the defendant may appear 


and answer or demur. 


560; Cal. C. C. P., § 1170.] 


See supra $$ 5527, 5522. and notes, defini- 
tion of unlawful detainer. 

Sve infra § 5549 and notes, proof. 

The defendant cannot in unlawful detain- 
er set up a counter-claim for damages for 
loss of business, depreciation in value of 


Ralph v. Lo- 
: , see Warburton v. Doble, 38 
Cal., 619; Van Every v. Ogg, 59 Cal., 553. 

An answer in unlawful detainer setting 
up a counter-claim on account of repairs 
made by defendant which it was the duty 
of the landlord to make, is demurrable 
since counter-claims and off-sets are not 
available in such procecdings: Phillips v. 
Port Townsend Lodge, 8 W., 529. 

An answer alleging that it was conceded 
by the parties that the lease was void, that 
defendants surrendered the premises to 
plaintiff, that a new agreement was made 
for occupancy at a fair and reasonable 
rental, and that defendant re-entered there- 
under, is sufficient, against a demurrer, but 
the frivolous, redundant and uncertain 
matter therein can only be reached by mo- 
tions: Isaacs v. Wolland, 4 W., 54. But 
where the answer of defendant in such case 
fails to allege (when community lease void 
for want of wife's signature) a demand for 
a lease executed by both spouses, it is in- 
sufficient: Tryon v. Davis, 8 W., 106. 

It seems that defendant cannot interpose 
an answer alleging that in drawing up a 
lease certain terms were omitted by mu- 


§ 5539. Trial by Jury. 


[L. 790, p. 78, § 14; L. 791, p. 184, § 14; 2 H. C., § 


tual mistake, and a:king a reformation of 

the lease to express the contract of the 

pores Phillips v. Port Townsend Lodge, 
ap 529. 

An answer alleging that defendant had 
been in quiet possession of the premises for 
more than one year preceding the fiing of 
complaint, but which fails to allege that 
defendant’s estate in the premises had not 
ended, held, insufficient under the provis- 
ions of § 1836 of the Code of ’Sl, Justice 
Practice Act: Bellingham Bay, etec., Ry. 
Co. v. Strand, 1 W.,-133. 

In an action for breach of covenant of a 
lease against making alterations without 
lessor’s consent, it is error to strike from 
the answer allegations that plaintiff had 
full knowl. dge of the altera.ion when made, 
and thereafter received accruing rentals 
without objection to the alterations: Petty- 
grove v. Rothchild, 2 W., 6. 

A plea of tender for rent due by defend- 
ant is insufficient, under § 548, Code of ’8l, 
unless it alleges that defendant offered to 
pay interest on the rent in arrears, with 
interest and costs of action: Ralph v. Lo- 
mer, 3 W., 401. 

In unlawful detainer, when defendant 
sets up a defense that he had parted with 
his interest in the premises, the refusal of 
the court to make a distinct finding on that 
issue is not error, when such issue is deter- 
mined by a finding that the defenda ts ‘are 
now in possession of the said premises”; 
Gaffney v. Megrath, 11 W., 456. 


Whenever an issue of fact is presented by the pleadings it must be tried 


by a jury, unless such a jury be waived as in other cases. 


The jury shall be 


formed in the same manner as other trial juries in the court in which the 
action `s pending, and in all cases actions under this chapter shall take prece- 
dence of all cther civil actions. [Cf. L. 790, p. 78, § 15; L. 791, p. 184, § 15; 
2H. C., § 561; Cal. C. C. P., § 1171.] 


See supra § 5028, waiver of trial by jury. 


$ 5540. Proof Required by Plaintiff. 

On the trial of any procecding for any forcible entry or forcible detainer, 
the plaintiff shall only be required to show, in addition to a forcible entry 
complained of, that he was peaceably in the actual possession at the time of 
the forcible entry; or in addition to a forcible detainer complained of, that he 
was entitled to the possession at the time of the forcible detainer. [Cf. L. ’90, 
p. 78, $ 16; L. 791, p. 184, § 16; 2 H. C., $ 562; see Cal. C. C. P., § 1172. ] 

See supra § 5527 and notes, definition of legation of possession is prima facie estab- 
unlawful detainer, lished by the introduction ef the lease, and 
See supra § 5532, complaint and summons. the burden of alleging and provi.g his want 


See supra § 5538, pleadings. of possessicn at the time of its execution 
In an action tu recover rent plaintiff's al- is upon defendant: Collins v. Hall, 6 W., 
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366. See also Hall & P. F. Co. v. Wilbur, 4 
W., C44: Clancy v. Williams, 5 W., 492; 
Clancy v. Reis, 5 W., 371. 

If parties to an action for rent rely on an 
express contract, eviderce as to the reason- 
able rental value of the premises is inad- 
missible: Gilmore v. The H. W. Baker Co., 
12 W.. 468, 473. 

Where plaintiff proved his quiet and law- 
ful possession for a long time prior to and 
up to the time of the alleged forcible entry, 
and defendant offered no evidence of right 
to possession, and none in contravention of 
plaintifs proof, while Its answer admitted 
that it was in possession of the premises at 
the commencement of the action, a verdict 
in favor of plaintiff will be sustained: Eel- 
| neham Bay, ete., Ry. Co. v. Strand, 1 W., 

If no question of title is involved, it is not 
error to exclude evidence that defendant 
had paid taxes on the premises in contro- 
versy for two years last past, no other 
proof of possession cr right thereto being 
Offered: Id. 

Evidence “that during the two years last 
past, defendant had been in the actual, 
Open and notorious possession of large por- 
tions of the said tract of several hundred 
acres of land which originally included the 
land in controversy”: Held, irrelevant to 
the issue: Id. . 

In an action of unlawful detainer against 
the assignee of a tenant, it is error to ad- 
mit proof that plaintif made no claim to 
the premises while defendants were in pos- 
session prior to the expiration of the term: 
McLennan v. Grant, 8 W., 603. 

If both partles request the court to order 
the jury to view the premises, and the 
court, on refusing, states that he cannot 
prevent them from viewing the premises if 
they so desire, to which no exception is 
taken, error cannot be urged on the ground 
that two jurors viewing the premises of 
their own accord have an advantage over 
the others: Gilmore v. The H. W. Baker 
Co., 12 W., 468. 

An instruction that sub-tenants were not 
entitled to notice to quit, held harmless 
error, when the admissions of defendants 
show that a written demand for possession 
was served upon the husband at the house 
of defendants on the premises. which they 
refused to surrender unless pald a certain 
sum for so doing. although served upon the 
husband alone, which no: ice was not signed 
and did not fully deseribe the premises: 
Shannon v. Grindstaff. 11 W., 5436. 

An instruction to find for plaintiff if the 
notice to quit served was such “as the law 
required, as the court has Indicated to you.” 
and was not complied with, will not be held 
reversible error, if the notice was in fact 
ae Gilmore v. The H. W. Baker Co., 12 


ory 474. ° 

GENERALLY.—The question of good or 
bad faith on the part of defendant in enter- 
ing the premises no longer affects the right 
of recovery: Giddings v. Land & Water 
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Co., 83 Cal., 96; Bank of California v. Taaffe, 
76 Cal., 626. 

. Title is never involved in action of unlaw- 
ful detainer: Commissioners v. Barnard, 98 
Cal., 199; Felton v. Millard, 81 Cal., 540, Gid- 
dings v. Land and Water Co., 88 Cal., 96; 
Voll v. Hollis, 60 Cal., 569; Mitchell v. Davis, 
23 Cal., 384: Mason v. Wolff, 40 Cal., 250. 

POSSESSION OF PLAINTIFF.—Plaintiff 
must show an actual and peaceable, not 
scrambling, possession in himself at the 
time of the entry or detainer: Treat Vv. 
Stuart. 5 Cal, 114; House v. Kelser, 8 Cal., 
501; Cummins v. Scott, 23 Cal., 527; Hoag V. 
Pierce, 28 Cal., 187; Voll v. Butler, 49 Cal., 
75: Warburton v. Doble, 38 Cal., 620. By 
“scrambling possession” is meant a strug- . 
gle for possession on the land itself, not 
such a contest as is waged in the courts. 
Actual and peaceable possession, although 
contested in the courts, is sufficient: Spiers 
v. Duane, 54 Cal., 176. Constructive pusses- 
sion is not sufficient: Conroy v. Duane, 45 
Cal., 597. If the plaintiff was not in pos- 
session at the time of the entry, but the 
defendant's lessor had possession, the ac- 
tion cannot be maintained: Alemany V. 
Ortega, 3 West Ccast Rep., 51. Wh ther 
actual possession of part of a tract of land 
is actual possession of the whole must be 
in many cases a question of fact. It would 
be a great hardship to require a party, in 
every instance, to fence: O'Callaghan v. 
Rooth, 6 Cal., 65; Preston v. Kehoe, 15 Cal., 
317. 

An agent or servant having the care of 
real estate cannot be considered as a ten- 
ant at will of his principal or master, and 
cannot, therefore, sue in his own name: 
Mitchell v. Davis, 20 Cal., 47; Higginbotham 
v. Higginbotham, 10 B. Mont., 3:1; Bertie v. 
Beaumont, 16 East, 33. But see Hammel v. 
Zolbein, 51 Cal., 532, where it was held that 
a person whose occupancy of land is 
through his servants, and who has never 
been in possession, cannot maintain an ac- 
tion for unlawful entry. This remedy can- 
not be sustained by merely showing a con- 
structive possession or a right of posses- 
sion: Barlow v. Purns, 40 Cal.. 354; Conroy 
v. Duane, 45 Cal., 597. A deed of conveyance 
does not show, nor tend to show, any ac ual 
possession in the plaintiff, nor any actual 
change of possession from the grantor to 
the grantee. The right of possession can- 
not be tried in this action: Sanchez v. 
Loureyro, 45 Cal., 642. 

EVIDENCE -To prove forcible detainer, 
it is not indispensible to show the actual 
use of force. But threats of personal vio- 
lence, or proof of an evident intention to 
resist by force attempts to regain posses- 
sion, must be shown; proof of mere surmise 
or apprehension of the use of force is insuf- 
ficient evidence of forcible detainer: Tay- 
lor v. Scott, 10 Or.. 484: Wilbur v. Cherry, 
39 Cal., 661. A mere avowal of Intention to 
keep possession is not of itself a threat 
which will constitute the keeping of pos- 
session a detention by force: Fogarty v. 
Kelly, 24 Cal., 319. 


Amendment of Complaint—Continuance. 


When upon the trial of any proceeding under this chapter it appears from 
the evidence that the defendant has been guilty of either a forcible entry or 
a forcible or unlawful detainer, in respect of the premises described in the 
complaint, and other than the offense charged in the complaint, the judge 
must order that such complaint be forthwith amended to conform to such 
proofs; such amendment must be made without any imposition of terms. No 
continuance shall be permitted on account of such amendment unless the 
defendant shows to the satisfaction of the court good cause therefor. [Cf. L. 
790, p. 78, § 17; L.’91, p. 185, § 17; 2 H. C., § 653; Cal. C. C. P., § 1173.] 
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See infra § 5543, amendments. 

Under the liberal provisions relating to 
the construction of pleadings, § 4931 supra, 
a complaint in a particular case, held sufti- 
cient without a formal averment to the ef- 


OF FORCIBLE ENTRY AND DETAINER. 
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Roderick v. Swanson, 6 W., 222, 221. 

In an action for use and occupation the 
measure of damages where defendant holds 
under color of title adverse to plaintiff, is 


the fair rental value of the premises, to- 
gether with interest thereon to the time of 
trial. and it is error to admit evidence of 
the highest market value of the produce of 
a farm during the year for that purpose: 
Meeker v. Gardella, 1 W., 139 


fect that defendant withholds the premises 
by force: Chambers v. Hoover, 3 W. T., 107. 
Plaintiff cannot by amendment change 
the character of his action from one in 
ejectment to one of unlawful detainer: 


§ 5542. Verdict and Judgment. 

If upon the trial the verdict of the jury, or if the case be tried without a 
jury the finding of the court, be in favor of the plaintiff and against the de- 
fendant, judgment shall be entered for the restitution of the premises; and 
if the proceeding be for unlawful detainer after neglect or failure to perform 
any condition or covenant of a lease or agreement under which the property 
is held, or after default in the payment of rent, the judgment shall also declare 
the forfeiture of the lease, agreement, or tenancy. The jury, or the court if 
the proceedings be tried without a jury, shall also assess the damages occa- 
sioned to the plaintiff by any forcible entry, or by any forcible or unlawful 
detainer, alleged in the complaint and proved on the trial, and if the alleged 
unlawful detainer be after default in the payment of rent, find the amount 
of any rent due, and the judgment shall be rendered against the defendant 
guilty of the forcible entry, forcible detainer, or unlawful detainer for twice 
the amount of damages thus assessed and of the rent, if any, found due. 
When the proceedings is for an unlawful detainer after default in the payment 
of rent, and the lease or agreement under which the rent is payable has not 
by its terms expired, execution upon the judgment shall not be issued until the 
expiration of five days after the entry of the judgment, within which time the 
tenant or any subtenant, or any mortgagee of the term, or other party inter- 
ested in its continuance, may pay into court for the landlord the amount of the 
judgment and costs, and thereupon the judgment shall be satisfied and the 
tenant restored to his estate; but if payment, as herein provided, be not made 
within five days, the judgment may be enforced for its full amount and for the 
possession of the premises. In all other cases the judgment may be enforced 
immediately. If the writ of restitution shall have been executed prior to 
judgment, no further writ or execution for the P shall be required. 


[Cf. L. 90, p. 79, § 18; L. 791, p. 185, § 18; 2 H. C., § 564; Cal. C. C. P., $ 
1174.] 


The verdict of a jury for defendant will The fact that judgment in an action 


not be disturbed where the relation of land- 
lord and tenant is not clearly established 
by the evidence: Seattle Operating Co. v. 
Cavanaugh, 6 W., 325 

A mere intruder, Haine had the use of 
property held by plaintiff under color of 
title, is liable to plaintiff for such use. The 
fact that plaintiff's title is defective is no 
defense: Blumberg v. McNear, 1 W. T., 141. 

In unlawful detainer the plaintiff is not 
entitled to double damages, unless he spe- 
citically claims the same in his complaint: 
Gaffney v. Megrath, 11 W., 456. If the 
prayer of the complaint in unlawful de- 
tainer is for the stipulated rent due it is 
error to give judgment for twice that sum, 
the statute authorizing such judgment is 
poe ae merely: Hall & P. F. Co. v. Wil- 
ur és a 


Bal. Wash. Code I[—21 


brought under the forcible entry and de- 
tainer act declares a forfeiture of the lease 
is harmless error, since the lessee could, 
under that act, by performance of the con- 
ditions of the judgment, be restored to his 
rights under the lease, whether or not a 
forfeiture had been adjudged: Woodward 
v. Winehill, 14 W., 


GENERALLY. — Judgment, effect and 
conclusiveness of: Iburg v. Fitch, 57 Cal., 
184; Willson v. Pie ala 30 Cal., 192; Fish 


v. Be nson, 71 Cal., 

Allegations held. meieni to sustain judg- 
ment for treble damages and costs: See 
Rimmer v. Blasingame, 94 Cal., 139. 

Complaint need not pray for treble dam- 
ages: Hart v. Moon, 6 Cal., 161; the court 
treble the damages after verdict: Tewks- 
bury v. O'Connell, 25 Cal., 262. 
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WHAT IS DETERMINED ON TRIAL.— 
In an action for forcible entry, the jury 
must decide whether defendant ousted 
plaintiff: Ross v. Roadhouse, 36 Cal.. 581. 
The judgment simply decides a restoration 
to immediate possession, which has been 
taken away by an illegal and unwarranted 
ouster tending to produce a breach of the 
peace: Mitchell v. Hagood, 6 Cal., 148. 

DAMAGES.—The section does not say the 
damages must be alleged and claimed in 
the complaint, but they probably must: 
Hicks v. Herring, 17 Cal., 567; Holmes v. 
Horber, 21 Cal., 56. It is made the duty of 
the court to double the damages found: 
Watson v. Whitney, 23 Cal., 378; Tewksbury 
v. O’Connell, 25 Cal., 265; but it seems a 
question whether the doubling ought not to 
be claimed as part of the relief. When 
damages are claimed which do not neces- 
sarily result from the forcible entry or de- 
tainer, title to the property alleged to have 
been injured may be a proper subject of 
inquiry. If the plaintiff does not own bulld- 
ings, he does not sustain damages to the 
extent of their value by their destruction: 
Warburton v. Doble. 38 Cal., 620. If the 
plaintiff was only ousted from a part, he is 
not entitled to recover damages for the de- 
tention of the whole: Thompson v. Smith, 
28 Cal., 531. Where, in an action for holding 
over by a tenant, plaintiffs claimed that 
they could not rent one part of land with- 
out having possession of the part demised 
to defendants, and that they could have 


$ 5543. Amendments Allowed, When. 
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rented the whole together for one hundred 
and fifty dollars or two hundred dollars per 
month, while the demised premises only 
brought much less, the court held that such 
damage was not a ovroper subject of in- 
quiry, because it related to property re- 
specting which there was no subsisting 
relation of landlord and tenant between the 
parties. The plaintiffs were entitled to 
judgment for restitution of the premises, 
and a judgment for three times the amount 
of the damages which they sustained by 
the unlawful detainer. The measure of 
damage in such case was the actual value 
of the use and occupation of the premises 
while unlawfully detained: Kower v. Gluck, 
33 Cal., 402. The damages to be recovered 
must be the natural and proximate conse- 
quence of the act complained of; accord- 
ingly, an allegation that the complainant, 
by reason of the forcible entry and detainer. 
had suffered greatly in his credit, and great 
bodily and mental pain and anguish, will 
not support a judgment for damages: An- 
derson v. Taylor, 56 Cal., 131. 

RENT.—The rent intended must be the 
rent specified in the lease. It would per- 
haps not follow that a further sum might 
not also be recovered as damages, if it were 
shown that the plaintiff suffered a greater 
loss by the unlawful detainer; but the leg- 
islature seems to have provided that, in 
case of holding over, the tenant shal} at 
least pay the stipulated rent: Mason v. 
Wolff, 40 Cal., 250. 


Amendments may be allowed by the court at any time before final judg- 
ment, upon such terms as to the court may appear just, in the same cases and 
manner and to the same extent as in civil actions. [Cf. L. 90, p. 80, § 20; L. 


91, p. 186, § 19; 2 H. C., § 565.] 


See supra § 5541, amendment of complaint. 


§ 5544. Practice—General Provisions Applicable. 
Except as otherwise provided in this chapter, the provisions of the laws 


of this state with reference to practice in civil actions are applicable to and 
constitute the rules of practice in the proceedings mentioned in this chapter; 
and the provisions of such laws relative to new trials and appeals, except so far 
as they are inconsistent with the provisions of this chapter, shall be held to 
apply to the proceedings mentioned in this chapter. [Cf. L. 790, p. 80, § 21; 
L. 791, p. 186, § 20; 2 H. C., § 566; see Cal. C. C. P., § 1177.] 


§ 5545. Forfeiture, Relief Against. 

The court may relieve a tenant against a forfeiture of a lease and restore 
him to his former estate, as in other cases provided by law, where application 
for such relief is made within thirty days after the forfeiture is declared by the 
judgment of the court, as provided in this chapter. The application may be 
made by a tenant or subtenant, or a mortgagee. of the term, or any person 
interested in the continuance of the term. It must be made upon petition, 
setting forth the facts upon which the relief is sought, and be verified by the 
applicant. Notice of the application, with a copy of the petition, must be 
served on the plaintiff in the judgment, who may appear and contest the 
application. Jn no case shall the application be granted except on condition 
that full payment of rent due, or full performance of conditions of covenants 
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stipulated, so far as the same is practicable, be first made. [Cf. L. 90, p. 80, 
§ 22; L. 91, p. 186, § 21; 2 H. C., § 567; Cal. C. C. P., § 1179.] 


§ 5546. Appeal—Bond. 

If either party feels aggrieved by the judgment he may appeal to the 
supreme court, as in other civil actions: Provided, That if the defendant - 
appealing desires a stay of proceedings pending such appeal, he shall execute 
and file a bond, with two or more sufficient sureties to be approved by the 
judge, conditioned to abide the order of the court on such appeal, and to 
pay all rents and other damages justly accruing to the plaintiff during the 
pendency of the appeal. [Cf. L. 790, p. 80, § 23; L. 791, p. 187, § 22; 2 H. C., 
§ 568; see Cal. C. C. P., § 1178.] 


§ 5547. Stay of Proceedings Pending Appeal. 

When the defendant shall appeal, and shall file a bond as provided in the 
preceding section, all further proceedings in the case shall be stayed until the 
determination of said appeal, and the same has been remanded to the superior 
court for further proceedings therein. [Cf. L. ’90, p. 80, § 24; L. ’91, p. 187, 
§ 23; 2 H. C., § 569. ] 


§ 5548. Appeal Suspends Writ of Restitution. 

If a writ of restitution has been issued previous to the taking of an appeal 
by the defendant, and said defendant shall execute and file a bond as provided 
in this chapter, the clerk of the court, under the direction of the judge, shall 
forthwith give the appellant a certificate of the allowance of such appeal; 
and upon the service of such certificate upon the officer having such writ of 
restitution the said officer shall forthwith cease all further proceedings by 
virtue of such writ; and if such writ has been completely executed, the de- 
fendant shall be restored to the possession of the premises, and shall remain 
in possession thereof until the appeal is determined. [Cf. L. 790, p. 81, § 25; 
L. 91, p. 187, $ 24; 2 H. C., $ 570.] 


By § 25 of the act of Mar. 3, '91, all pre- is made saving vested rights and guarding 
vious acts on the subject except criminal abatement of actions commenced under 
statutes are repealed, but express provision previous acts. 

§ 5549. Unlawful Detainer of Certain Lands—What Constitutes. 

Any person who shall, without the permission of the owner and without 
having any color of title thereto, enter upon the lands of another, and shall 
refuse to remove therefrom after three days’ notice, shall be deemed guiltv of 
unlawful detainer and may be removed from such lands. [L. 91, p. 212, $ 1; 
2 H. C., § 571.] 


See supra § 5527, unlawful detdiner defined. 


§ 5550. Complaint and Answer. 

The complaint in all cases under the provisions of the last section shall 
be upon oath, and then [there] shall be embodied therein or amended [ap- 
pended] thereto an abstract of the plaintiff's title, and the defendant shall, in 
his answer, state whether he makes any claim of title to the lands described in 
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the complaint, and if he makes no claim to the legal title, but does claim a 
right to the possession of such lands, he shall state upon what grounds he 
claims a right to such possession. [L.’91, p. 212, 8 2; 2 H. C., § 572.] 

is tried admit title in plaintiff his failure to 


reply to defendant’s a EAUS of title and 


In an action under §8§ 5549-5551, a reply is 
unnecessary to affirmative matter in the 
Fife v. Olson, 5 W., 789. And where 
the stipulated facts upon which the cause 


color of title is immaterial: 


$ 5551. Proof Required by Plaintiff—Trial. 

It shall not be necessary for the plaintiff, in proceedings under sections 
5549-5552, to allege or prove that the said lands were, at any tıme, actually 
occupied prior to the defendant’s entry thereupon, but it shall be sufficient to 
allege that he is the legal owner and entitled to the immediate possession 
thereof: Provided, That if the defendant shall, by his answer, deny such 
ownership, and shall state facts showing that he has a lawful claim to the pos- 
session thereof, the cause shall thereupon be entered for trial upun the docket 
of the court in all respects as if the action were brought under the provisions 
of chapter XLVI. of the code of eighteen hundred and eighty-one [chapter I. 
of this title]. [L. 791, p. 212, § 3; 2 H. C., § 573.] 


$ 5552. Proof—Parties Defendant—Trial of Separate Issues. 

All persons in actual possession of any portion of the several subdivisions 
of any section of land, according to the government surveys thereof, may be 
made defendants in one action: Provided, That they may, in their discretion, 
make separate answers to the complaint, and if separate issues are joined there- 
upon, the same shall nevertheless be tried as one action, but the verdict, if 
tried by jury, shall find separately upon the issues so joined, and, judgment 
shall be rendered according thereto. [L. 791, p. 213, § 4; 2 H. C., § 574.] 


CHAPTER III. 


OF PARTITION. 


§ 5557. Who May Bring Actions for. 

When several persons hold and are in possession of real property as ten- 
ants in common, in which one or more of them have an estate of inheritance, 
or for life or years, an action may be maintained by one or more of such per- 
sons for a partition thereof, according to the respective rights of the persons 
interested therein, and for sale of such property, or a part of it, if it appear 
that a partition cannot be made without great prejudice to the owners. [L. 
69, p. 133, § 505; Cd. ’81, § 552; 2 H. C., § 577; Abb. R. P. S., pp. 243-248; 
Or., § 423; see Cal. C. C. P., § 752.] 


See infra § 6347, partition of estates of de- 
cedents. 

A tenant in common, under this chapter, 
against co-tenant in possession, under ad- 
verse claim of title may maintain a suit for 
partition, without the institution of a prior 
action at law for the trial of title: Hill v. 
Young, 7 W., 33; affirmed in Chapman v. 
Allen, 11 W., 627, 630; see Martin v. Walker, 
5$ Cal., 590. 

A parol partition, consummated by pos- 


session and dominion in severalty, con- 
firmed by long continued acquiescence and 
changes of title, will not be disturbed in 
equity: Brazee v. Schotield. 2 W. T., 209; 
ayes in Brazee v. Schotield, 124 U. S., 

When two parties enter into a written 
agreement for the acquisition of lands, one 
of the parties furnishing the purchase 
money and taking title in his name, the 
lands to be sold and the profits to be equal- 
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ly divided, partition thereof cannot be 
maintained unless the party holding the 
legal title had so acted towards the other 
or to the property as to show his abandon- 
ment of the contract or a denial of the 
rights of the other party in relation there- 
to: Houghton v. Callahan, 3 W., 158. 

A co-tenant who has In good faith, under 
the belief that she was the owner of the 
entire title, placed improvements on the 
land, is entitled on partition to be allotted 
the land upon which such improvements 
were placed, if capable of such partition 
without any diminution of the proportion- 
ate shares of the other co-tenants, and in 
case of sale, the value of the improvements 
in such case should be awarded out of the 
proceeds to the co-tenant making them: 
Leake v. Hayes, 13 W., 213. 

A tenant in common who enters upon the 
common estate which yields no profits, and 
so improves it as to make it productive, is 
entitled to all the profits produced by 
means of such improvements, and so allow- 
ance should be made against him for the 
increase in value of the land occasioned by 
such improvements: Id. 

A tenant in common in exclusive posses- 
sion cannot be rendered liable for use and 
occupation, or rents and profits, until after 
demand therefor by his co-tenant: Id. 

A tenant in common in possession of 
property under a claim of ownership is en- 
titled on partition to recover such portion 
of the taxes pald by her as inured to the 
benefit of the other owners: Id., citing Mc- 
Inerney v. Beck, 10 W., 515. 
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Improvements placed by a husband upon 
property of which his wife was a co-tenant, 
under such circumstances that, if made by 
her she would be entitled upon partition to 
an allowance therefor, inure to her benefit: 
Leake v. Hayes, supra. 

The rule in ejectment, under § 5511 supra, 
limiting the recovery for improvements 
made by one in possession of the land of 
another to the value of the rents and 
profits accruing during such occupancy, 
does not apply to actions for partition: Id. 

GENERALLY. — Plaintiff cannot bring 
suit in partition unless in possession of the 
land. uch suit will not He against one in 
actual possession holding adversely to 
plaintiff. In such case plaintiff must re- 
gain possession by action, if necessary, be- 
fore he can maintain partition: Windsor 
v. Simpkins, 19 Or., 117; Savage v. Savage, 
19 Or., 112; 20 Am. St. Rep., 795; Aydlett v. 
Pendleton, 32 Am. St. Rep., 780, note 782; 
Metcalf v. Miller, 35 Am. St. Rep., 620, note 


1. 

It is only the co-tenants mentioned in the 
section who hold and are in possession of 
real estate who can bring the action, and it 
is only that real property which is thus 
held by them that can be partitioned; it is 
the co-tenancy that gives the right to a 
partition: Jameson v. Hayward, 106 Cal., 
682: 46 Am. St. Rep., 268. 

See generally on this topic, 17 Am. & Eng. 
Encyc. of Law, title “Partition.” Freeman 
on Co-tenancy and Partition; also extended 
note to Nichols v. Nichols, 67 Am. Dec., 
í -4 ° 


§ 5558. All Known Interests Must be Stated in Complaint. 

The interest of all persons in the property shall be set forth in the 
complaint specifically and particularly, as far as known to the plaintiff, and if 
one or more of the parties, or the share or quantity of interest of any of the 
parties be unknown to the plaintiff, or be uncertain or contingent, or the 
ownership of the inheritance depend upon an executory devise, or the re- 
mainder be a contingent remainder, so that such parties cannot be named, 
that fact shall be set forth in the complaint. [L. 769, p. 133, § 506; Cd. 81, 
§ 553; 2 H. C., § 578; Or., § 424; Cal. C. C. P., § 753.] 


Where plaintiff alleges the extent of his 
interest in the property, and that of de- 
fendants as he understands it, and shows 
that the parties are tenants in common, he 
states every fact required to give the court 
jurisdiction: Kromer v. Friday, 10 W., 621. 

In suit for partition by an alleged tenant 
in common, who has been excluded from 
possession under an adverse claim of title, 
his complaint is insufficient when he alleges 
the legal title in defendant and fails to set 
forth any facts tending to show an equit- 
able title in himself: Cnapman v. Allen, 
11 W., 627. 

If an action is for the sole purpose of pro- 
curing a partition, relief will not be granted 
on the mere ground that plaintiff is entitled 
to a conveyance, but he must first establish 
his right to such conveyance: Id. 
GENERALLY.—If the complaint fails to 
sufffciently state the origin, nature, or ex- 
tent of the interests of the plaintiffs, the 
objection should be presented by demurrer, 
or it is waived: Broad v. Broad, 40 Cal., 
495. All the rights of the several parties 
plaintiff, as well as defendant, must be put 
in issue, or they cannot be tried: Miller v. 
Sharp, 48 Cal., 394. The complaint must 
aver that the co-tenants hold and are in 
possession of real property as joint tenants 
or as tenants in common, in which property 
one or more of them have an estate or in- 
heritance, for life or lives, or for years; 
and if these averments are not made, it 


does not state facts sufficient to constitute 
a cause of action: Bradley v. Harkness, 26 
Cal., 76 A general allegation that “the 
premises cannot be divided by metes and 
bounds without prejudice” is sufficient, 
without an allegation of the facts upon 
which the plaintiff is to obtain a particular 
mode of partition: De Uprey v. De Uprey, 
27 Cal., 331. 

PARTIES. — All the tenants in common 
should be made parties. All grantees of 
original owners should be joined as parties: 
Sutter v. San Francisco, 36 Cal., 112. A ten- 
ant in common of part of a tract of land is 
a proper party in a suit for partition of the 
whole: Gates v. Salmon, 35 Cal., 576; Dut- 
ton v. Warschauer, 21 Cal., 609; Hathaway 
v. De Soto, 21 Cal., 191. All the grantees of 
the original owner should be joined as par- 
ties: Sutter v. San Francisco, 36 Cal., 113. 
An action for partition under our code is 
to some extent 3ul generis. The parties 
named in the complaint, whether as plain- 
tiffs or defendants, are all actors, each 
representing his own interest. Whether 
plaintiffs or defendants, they are required 
to set forth fully and particularly the 
origin, nature, and extent of their interests 
in the property, and the interests of each 
and all may be put in issue by the others 
and tried: Morenhout v. Higuera, 32 Cal., 
295; Senter v. De Bernal, 38 Cal., 642. A con- 
tract of partition between tenants in com- 
mon, to be effective, must be binding on all 
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the parties; if one or more ofthem are not 
bound, the contract fails to work a parti- 
tion: Gates v. Salmon, 46 Cal., 362. 

Adverse possession of co-tenant will not 
bar right of tenant out of possession to in- 
stitute pror ratter gror partition: Martin 
v. Walker, 58 Cal., 590 

As to pleadings, see Richardson v. Loupe, 
80 Cal., 490; as to parties, see Pfeiffer v. 
Regents of University, 74 Cal., 156; Richard- 
Col. v. Tonpe; supra; Reinhart v. Lugo, 86 

a 

Partition may be maintained by owner of 
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A complaint in partition must, in order to 
give the court jurisdiction, allege that the 
plaintiff is in possession: Farris v. Hayes, 
9 Or., 81 

The particular property must be desig- 
nated in the complaint and also the inter- 
ests of the ees therein: Hanner v. Sil- 
vers, 2 Or., 

Proceedings - to partition land in which 
minors are interested are void as to them 
unless they are made parties thereto and 
personally served with process: Terrell v 
Weymouth, 32 Fla., 255; 37 Am. St. Rep., H, 


ees title: Watson v. Sutro, 86 Cal., note 100 


$ 5559. Lien Creditors May be Made Parties—Liens Adjusted. 

The plaintiff may, at his option, make creditors having a hen upon the 
property, or any portion thereof, other than by a Judgment or decree, de- 
fendants in the suit. When the lien is upon an undivided interest or estate 
of any of the parties, such lien, if a partition be made, is thenceforth a lien 
only on the share assigned to such party; but such share shall be first charged 
with its just proportion of the costs of the partition, in preference to such lien. 
[L-’69, p. 133, § 507; Cd. ’81, § 554; 2 H. C., § 579; Abb. R. P. S., pp. 243- 
248; Or., § 425.] 


When a mortgage has been given upon 
the mortgagor’s undivided interest in cer- 
tain lands, upon the subsequent partition 
thereof, either by decree or by the volun- 


tary act of the co-tenant, the mortgage 
lien attaches to the share set off to the 
mortgag r in Heu of his undivided interest: 
Port v. Parfit, 4 W., 

§ 5560. Notice. 

The notice shall be directed by name to all the tenants in common 
who are known, and in the same manner to all lien creditors who are made 
parties to the suit, and generally to all persons unknown having or claiming an 
interest or estate in the property. [L. ’69, p. 133, § 508; Cd. ’81, § 555; 2 H. 
C., § 581; Abb. R. P. S., pp. 243-248; Or., § 426; see Cal. C. C. P., § 756.] 


§ 5561. Service by Publication. 

If a party having a share or interest in or lien upon the property be un- 
known, or either of the known parties reside out of the state, or cannot be 
found therein, and such fact be made to appear by affidavit, the notice may be 
served by publication, as in ordinary cases. When service is made by publica- 
tion, the notice must contain a brief description of the property which is the 
subject of the suit. [L. ’69, p. 134, § 509; Cd. 81, § 556; 2 H. C., 8 580; 
Abb. R. P. S., pp. 243-248; Or., 427; Cal. C. C. P., § 757.] 


See supra §§ 4877, 4878, service by publication generally. 


§ 5562. Answer, Contents of. 

The defendant shall set forth in his answer the nature and extent of his 
interest in the property, and if he be a lien creditor, how such lien was created, 
the amount of the debt secured thereby and remaining due, and whether such 
debt is secured in any other way, and if so, the nature of such other security. 
[L. 769, p. 134, § 510; Cd. 781, § 557; 2 H. C., § 582; Or., § 428; see Cal. 
C. C. P., § 758.] 


A defendant in partition may set off 
moneys paid out at plaintiff's request in de- 
fending the title o the land: Blackwell v. 
McLean, 9 W., 301 


And may also set off improvements made 
by him on the land. provided his claim is 
confined to their value as a part of the 
land, regardless of their cost: Id. 


Caap. ITI.) 


The refusal of the court to permit defend- 
ant in partition to withdraw an answer set- 
ting up the entire title in herself and file an 
amended answer setting up a tenancy in 
common with others is not erroneous, since 
partition must of necessity be made under 
the statute according to the interest of the 
respective owners of the land sought to be 
divided: Leake v. Hayes, 13 W., 213. 


§ 5563. Issues to be Tried. 


OF PARTITION. 
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A defendant may deny that he is a tenant 
in common, and set up that he is a sole 
owner: Bollo v. Navarro, 33 Cal., 467; Han- 
cock v. Lopez, 53 Cal.. 362. A judgment for 
the defendant upon such an answer is evi- 
dence in an action of ejectment between 
parties to the partition suit: Id. 


The rights of the several parties, plaintiffs as well as detendants: may 


be put in issue, tried, and determined in such suit, and where a defendant 
fails to answer, or where a sale of the property is necessary, the title shall be 
ascertained by proof, to the satisfaction of the court, before the decree for 
partition or sale is given. [L. ’69, p. 134, § 511; Cd. 781, § 558; 2 H. C., § 
583; Abb. R. P. S., pp. 243-248; Or., § 429; see Cal. C. C. P., § 759.] 


Where title is put in issue in an action for 
partition, the same may be tried in such 
suit, and the calling of a jury to try it is 
within the discretion of the court as in 
einer equity causes: State v. Lichtenberg. 

Partition proceedings may be used as a 
form of action to try title to land, and the 
determination of that fact, by the court, is 
conclusive upon all the parties thereto: 
oes Friday, 10 W., 621; Hill v. Young, 


proofs must agree in this class of suits, the 
same as in others: Walker v. Goldsmith, 
14 Or., 125. 

Parties may assert any title they may 
have, legal or equitable, and a full equita- 
ble title is a perfect title, which may be 
enforced in partition: Luco v. De Toro, 91 
Cal., 405. 

TITLE. —Although in most states the rule 
is otherwise, in states having statutes sim- 
ilar to those eXisting in Washington, it is 


7 W. 

GENERALLY. —Under the old system, if 
defendant set up that he was the sole owner 
of the preporty, an issue was directed to 


competent to try title in an action for par- 
tition of lands: De Uprey v. De Uprey, 27 
Cal.. 329; Morenhout v. Higuera, 32 Cal., 289; 
Bollo v. Navarro, 33 Cal., 459; Gates v. 


try the question; but under our system Salmon, 35 Cal., 597; Hancock v. Lopez., 53 
there is no necessity for this. The one Cal., 362; Martin v. Walker, 58 Cal., 590. It 
court can try a questions: Bollo v. Na- was determined in the case last cited that 


varro, 33 Cal., 

When a on of fact are to be tried in 
particular suits, it can only be done on 
regular issues joined. The allegations and 


a co-tenant out of possession might bring 
partition suit and settle the adverse posses- 
sion of the co-tenant in occupancy. 


§ 5564. Order of Sale—Partial Partition. 

If it be alleged in the complaint and established by evidence, or if it 
appear by the evidence without such allegation in the complaint, to the satis- 
faction of the court, that the property, or any part of it, is so situated that 
partition cannot be made without great prejudice to the owners, the court 
may order a sale thereof, and for that purpose may appoint one or more 
referees. Otherwise, upon the requisite proofs being made, it shall decree a 
partition according to the respective rights of the parties as ascertained by 
the court, and appoint three referees therefor, and shall designate the portion 
to remain undivided for the owners whose interests remain unknown or are 
not ascertained. [L. 69, p. 134, § 512; Cd. 781, § 559; 2 H. C., § 584; Abb. 
R. P. S., pp. 243-248; Or., § 430; see Cal. C. C. P., § 763.] 


If it appears from the evidence that par- 
tition of lands cannot be made without 
great prejudice to the owners, a sale may 
be ordered under this section, though the 
necessity therefor has not been alleged in 
the complaint: Hill v. Young, 7 W., 33. 

A decree in partition is not erroneous be- 
cause it designates the person appointed to 
take charge of the land and sell the same 
as a ‘“‘trustee’’ instead of ‘‘referee,’’ as re- 
quired in this section: Blackwell v. Mc- 
Lean, 9 W., 301 


GENERALLY.—As a rule the codes re- 
quire partition, and the party asking for a 
sale instead of a partition has the burden 
of proving that a partition cannot be made 
without great prejudice aN the owners: 
Mitchell v. Kline, 84 Cal., 

If only one referee is 2 onica in a par- 
ticular suit, such proceeding is only an ir- 
regularity, and cannot be inquired into col- 
laterally: Merrill v. Merrill, 20 Or., 96; 23 
Am. St. Rep., 9%. 


$ 5565. Partition, How Made—Referees. 
In making the partition, the referees shall divide the property, and allot 
the several portions thereof to the respective parties, quality and quantity 
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relatively considered, according to the respective rights of the parties as 
determined by the court, designating the several portions by proper land- 
marks, and may employ a surveyor, with the necessary assistants, to aid them 
therein. The referees shall make a report of their proceedings, specifying 
therein the manner of executing their trust, describing the property divided 


and the shares allotted to each party, 
share. [L. 69, p. 134, § 513; Cd. ’81, 
pp. 243-248; Or., § 431; see Cal. C. C. 


A suit in partition under the code is in Its 
nature equitable; and the court in the de- 
cree will not only allot to the co-tenant 
that part of the common land upon which 
he has erected valuable improvements, but 
will also set apart to him any specific tracts 
which he has undertaken to convey in sev- 
eralty, so long as it can be done without 


with a particular description of each 
§ 560; 2 H. C., § 585; Abb. R. P. S., 
P., § 764.] 


material injury to the rights and interests 
of other co-tenants: Emeric v. Alvarado, 
90 Cal., 444. 

The provision of this section regulating 
allotment in severalty of specific parcels by 
one or more co-tenants, in an action for 
partition, ts merely affirmatory of the com- 
mon law: 


§ 5566. Report of Referees—Confirmation—Decree. 

The court may confirm or set aside the report in whole or in part, and if 
necessary, appoint new referees. Upon the report being confirmed, a decree 
shall be entered that such partition be effectual forever, which decree shall be 
binding and conclusive,— 

1. On all parties named therein, and their legal representatives, who have at 
the time any interest in the property divided, or any part thereof, as owners in 
fee, or as tenants for life or for years, or as entitled to the reversion, remainder, 
or inheritance of such property, or any part thereof, after the termination of 
a particular estate therein, or who by any contingency may be entitled to a 
beneficial interest in the property, or who have an interest in any undivided 


share thereof, as tenants for years or for life; 
2. On all persons interested in the property, to whom notice shall have been 


given by publication; 


3. On all other persons claiming from or through such parties or persons, 
or either of them. [L.’69, p. 135, § 514; Cd.’81, § 561; 2 H. C., § 586; Abb. 
R. P. S., pp. 243-248; Or., § 432; see Cal. C. C. P., § 766.] 


A decree in partition which ascertains 
and determines the rights of the parties, 
and leaves nothing for the court to do but 
to carry the decree into effect by the ap- 
pointment of referees, etc., is a final de- 
cree, and appealable: Walker v. Gold- 
smith, 14 Or., 125. 

A decree for partition is conclusive upon 
the parties and privies that they were ten- 
ants in common and in possession of the 
land at the date of its rendition: Merrill v. 
Merrill, 20 Or., 96; 33 Am. St. Rep., 95. 

Effect of judgment, see Christy v. Spring 
Valley Water Works, 97 Cal., 21; Christy v. 
Spring Valley Water Works, &4 Cal., 541; 
Id., 68 Cal., 73; McBrown v. Dalton, 70 Cal., 
89; Richardson v. Loupe, &0 Cal., 490. 

INTERLOCUTORY DECREE DEFIN- 
ING RIGHTS OF PARTIES.—It is indis- 
pensable that a decree interlocutory in its 
character be first entered, detinitely deter- 
mining the rights of the parties, before a 
partition or sale be directed: Lorenz v. 

acobs, 53 Cal., 24; Emerie v. Alvarado, 64 
Cal., 529. Such interlocutory decree is not 
reviewable on appeal from the final judg- 
ment: Barry v. Barry, 56 Cal., 10. The en- 
tire judgment roll need not be brought up 
on an appeal from the interlocutory judg- 
ment: Emeric v. Alvarado, supra. 
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MODIFYING DECREE.—After the filing 
of the finding and decree, the court may 
correct, amend, or modify it; pending such 
action the rights of the parties have not 
been definitely determined. and there is no 
appealable interlocutory decree: Bixby v. 
Bent, 59 Cal., 522. 

JUDGMENT, EFFECT OF.—The effect 
of the judgment in this action is deter- 
mined by the code, not by the common law. 
It is binding and conclusive upon all par- 
ties properly before the court: Morenhout 
v. Higeura, 32 Cal., 289; see also Gates v. 
Salmon, 35 Cal., 576; and conclusive on them, 
their legal representatives, and successors 
in interest: Carey v. Rae, 58 Cal., 159. 
Whether guardian’s consent to judgment 
binds infants, see San Fernando H. Associ- 
ation v. Porter, 58 Cal., 81. 

Judgment may be entered that one of the 


defendants is the owner in fee of all the 
land in question: Hancock v. Lopez, i3 
Cal., 362; Livermore v. Webb, 56 Cal., 489; or 


for the defendants on the ground that they 
are in the adverse possession of the land: 
Martin v. Walker, 59 Cal., 94. The Judgment 
merely severs the unity of possession, but 
does not vest in either co-tenant any new 
2 additional title: Wade v. Deray, 50 Cal., 
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$ 5567. Decree, Rights Affected by. 

Such decree and partition shall not affect any tenants for years or for life 
of the whole of the property which is the subject -of partition, nor shall such 
decree and partition preclude any persons, except such as are specified in the 
last section, from claiming title to the property in question, or from contro- 
verting the title of the parties between whom the partition shall have been 
made. [L. ’69, p. 135, § 515; Cd. ’81, § 562; 2 H. C., § 587; Abb. R. P. S., 
pp. 243-248; Or., § 433; see Cal. C. C. P., § 767.] 


$ 5568. Expenses Taxed as Costs. 

The expenses of the referees, including those of a surveyor and his assist- 
ants, when employed, shall be ascertained and allowed by the court, and the 
amount thereof, together with the fees allowed by law to the referees, shall 
be paid by the plaintiff, and may be allowed as costs. [L. 69, p. 135, § 516; 
Cd. ’81, § 563; 2 H. C., § 588; Or., § 434; see Cal. C. C. P., § 768. ] 


§ 5569. Decree of Sale on Referee’s Report. 

If the referees report to the court that the property of which partition 
shall have been decreed, or any separate portion thereof, is so situated that a 
partition thereof cannot be made without great prejudice to the owners, and 
the court is satisfied that such report is correct, it may thereupon, by an order, 
direct the referees to sell the property, or separate portion thereof. [L. ’69, 
p. 135, § 517; Cd. 81, § 564; 2 H. C., § 589; Abb. R. P. S., pp. 243-248; Or., 
§ 435.] 


$ 5570. Estate for Life, How Set Off. 

When a part of the property only is ordered to be sold, if there be an 
estate for life or years in an undivided share of the property, the whole of 
such estate may be set off in any part of the property not ordered sold. [L. 
’69, p. 136, § 518; Cd. 81, § 565; 2 H. C., § 590; Abb. R. P. S., pp. 243-248; 
Or., § 436; Cal. C. C. P., § 770. ] 


$ 5571. Lien Creditors, Not Parties, How Brought in. 

Before making an order of sale, if lien creditors, other than those by 
judgment or decree, have not been made parties, the court, on motion of either 
party, shall order the plaintiff to file a supplemental complaint, making such 
creditors defendants. [L. 69, p. 136, § 519; Cd. 81, § 566; 2 H. C., § 59; 
Or., § 437.] 


§ 5572. Unsatisfied Liens—Reference. 

If an order of sale be made before the distribution of the proceeds thereof, 
the plaintiff shall produce to the court the certificate of the auditor of the 
county [and county clerk] where the property is situated, showing the liens 
remaining unsatisfied, if any, by judgment or decree upon the property, or 
any portion thereof, and unless he do so, the court shall order a reference to 
ascertain them. [L. 769, p. 136, $ 520; Cd. 781, § 567; 2 H. C., § 592; Or., 
§ 438. ] 


See supra § 5131, judgment liens. 
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$ 5573. Ascertainment of Liens and Their Priority. 

If it appear by such certificate, or reference in case the certificate is not 
produced, that any such liens exist, the court shall appoint a referee to ascer- 
tain what amount remains due thereon or secured thereby respectively, and 
the order of priority in which they are entitled to be paid out of the property. 
[L. °69, p. 136, § 521; Cd. ’°81, § 568; 2 H. C., § 593; Or., § 439.] 


$ 5574. Notice to Lien-Holders. 

The plaintiff must cause a notice to be served at least twenty days before 
the time for appearance on each person having such lien by judgment or 
decree, to appear before the referee at a specified time and place, to make 
proof, by his own affidavit or otherwise, of the true amount due or to become 
due, contingently or absolutely, on his judgment or decree. [L. 769, p. 136, § 
522; Cd. ’81, § 569; 2 H. C., § 594; Or., § 440.] 


§ 5575. Proceedings of Referee on Ascertaining Liens. 

The referee shall receive the evidence, and report the names of the cred- 
itors whose liens are established, the amounts due thereon, or secured thereby, 
and their priority respectively, and whether contingent or absolute. He shall 
attach to his report the proof of service of the notices and the evidence before 
him. [L. 69, p. 136, § 523; Cd. 81, § 570; 2 H. C., § 595; Or., § 441.] 


§ 5576. Report of Referee. 


The report of the referee may be excepted to by either party to the suit, or 
to the proceedings before the referee, in like manner and with like effect as in 
ordinary cases. If a lien creditor be absent from the state, or his residence 
therein be unknown, and that fact appear by affidavit, the court, or judge 
thereof, may by order direct that service of the notice may be made upon his 
agent or attorney of record, or by publication thereof, for such time and in 
such manner as the order may prescribe. [L. ’69, p. 137, § 524; Cd. 81, § 
571; 2 H. C., § 596; Or., § 442.] 


$ 5577. Confirmation of Report. 

If the report of the referee be confirmed, the order of confirmation is 
binding and conclusive upon all parties to the suit, and upon the lien creditors 
who have been duly served with the notice to appear before the referee, as pro- 
vided in section 5574. [L. 69, p. 137, § 525; Cd. 81, § 572; 2 H. C., § 297; 
Or., § 443.] 


See supra. § 5292, confirmation in general. The fact that publication of notice of sale 

A sale by virtue of partition proceedings is given before the signing of the decree is 
brought by the purchaser of the wife's merely an irregularity, when the finding of 
community interest is not subject to the the court had been made in fact prior to 
deceased husband's will providing for the the publication, and, if unappealed from, 
retention of the land until his children ar- would rot affect the jurisdiction of the 
Se tad majority: Kromer v. Friday, court to order and confirm the sale: Id. 


§ 5578. Distribution of Proceeds of Sale. 
The proceeds of the sale of the encumbered property shall be distributed 
hy the decree of the court, as follows:— 
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1. To pay its just proportion of the general costs of the suit; 

2. To pay the costs of the reference; 

3. To satisfy the several liens in their order of priority, by payment of 
the sums due and to become due, according to the decree; 

4. The residue among the owners of the property sold, according to their 
respective shares. [L. 69, p. 137, § 526; Cd. ’81, § 573; 2 H. C., § 598; Or., 
§ 444; Cal. C. C. P., § 771.] 


§ 5579. Other Securities to be First Exhausted. 

Whenever any party to the suit, who holds a lien upon the property, or 
any part thereof, has other securities for the payment of the amount of such 
lien, the court may, in its discretion, order such sureties to be exhausted before 
a distribution of the proceeds of sale, or may order a just deduction to be made 
from the amount of the lien on the property on account thereof. [L. ’69, p. 
137, § 527; Cd. 781, § 574; 2 H. C., § 599; Or., § 445; Cal. C. C. P., § 772.] 


$ 5580. Proceedings to Ascertain and Adjust Liens do Not Delay Sale. 

The proceedings to ascertain the amount of the liens, and to determine 
their priority, as above provided, or those hereinafter authorized to determine 
the nghts of parties to funds paid into court, shall not delay the sale, nor affect 
any other party whose rights are not involved in such proceedings. [L. ’69, 
p. 137, § 528; Cd. ’81, § 575; 2 H. C., § 600; Or., § 446. ] 


§ 5581. Proceeds of Sale, Disposition of. 

The proceeds of sale, and the securities taken by the referees, or any part 
thereof, shall be distributed by them to the persons entitled thereto, whenever 
the court so directs. But if no such direction be given, all such proceeds and 
securities shall be paid into court, or deposited as directed by the court. [L. 
69, p. 138, § 529; Cd. 81, § 576; 2 H. C., § 601; Or., § 447; Cal. C. C. P., 
§ 773. ] 


§ 5582. Continuance of Action to Determine Rights of Parties. 

When the proceeds of sale of any shares or parcel belonging to persons 
who are parties to the suit, and who are known, are paid into court, the suit 
may be continued, as between such parties, for the determination of their re- 
spective claims thereto, which shall be ascertained and adjudged by the court. 
Further testimony may be taken in court, or by a referee, at the discretion of 
the court, and the court may, if necessary, require such parties to present the 
facts or law in controversy by pleadings, as in an original suit. [LL. ’69, p. 
138, § 530; Cd. ’81, § 577; 2 H. C., § 602; Or, $ 448: Cal. C. C. P., § 774.] 


§ 5583. Sales by Referees May be Made by Auction. 

All sales of real property made by the referees shall be made by public 
auction, to the highest bidder, in the manner required for the sale of real 
property on execution. The notice shall state the terms of sale, and if the 
property, or any part of it, is to be sold subject to a prior estate, charge, or lien, 
a shall be stated in the notice. [L. 769, p. 188, § 531; Cd. 781, $ 578; 2 H. 

C., § 603; Abb. R. P. S., pp. 243-248; Or., § 449; Cal. C. C. P., § 375.] 


Under this section a decree authorizing sale is irregular: Blackwell v. McLean, 9 
the sale to be made at public or private W., 301. 
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§ 5584. Terms of Sale May be Directed by Court. 

The court shall, in the order of sale, direct the terms of credit which may 
be allowed for the purchase-money of any portion of the premises, of which it 
may direct a sale on credit; and for that portion of which the purchase-money 
is required by the provisions hereinafter contained, to be invested for the bene- 
fit of unknown owners, infants, or parties out of the state. [L. ’69, p. 138, § 
532; Cd. ’81, § 579; 2 H. C., § 604; Abb. R. P. S., pp. 243-248; Or., § 450; 
Cal. C. C. P., § 776.] 


§ 5585. Securities to be Taken by Referee. 

The referees may take separate mortgages and other securities for the 
whole or convenient portions of the purchase-money of such parts of the prop- 
erty as are directed by the court to be sold on credit, in the name of the clerk 
of the court and his successors in office; and for the shares of any known owner 
of full age, in the name of such owner. [L. 769, p. 138, § 533; Cd. ’81, § 580; 
2H. C., § 605; Abb. R. P. S., pp. 242-248; Or., § 451; see Cal. C. C. P., § 
777.) 


§ 5586. When Estate of Tenant for Life or for Years May be Sold. 

When the estate of any tenant for life or years in any undivided part of 
the property in question shall have been admitted by the parties or ascertained 
by the court to be existing at the time of the order of sale, and the person en- 

titled to such estate shall have been made a party to the suit, such estate may 

be first set off out of any part of the property, and a sale made of such parcel, 
subject to the prior unsold estate of such tenant therein; but if, in the judg- 
ment of the court, a due regard to the interest of all the parties require that 
such estate be also sold, the sale may be so ordered. [L.’69, p. 138, § 534; Cd. 
81, § 581; 2 H. C., § 606; Abb. R. P. S., pp. 243-248; Or., § 452; see Cal. C. C. 
P., § 770. ] 


§ 5587. Tenant for Life or Years Entitled to Gross Sum. 

Any person entitled to an estate for life or years in any undivided part of 
the property, whose estate shall have been sold, shall be entitled to receive 
such sum in gross as may be deemed a reasonable satisfaction for such estate, 
and which the person so entitled shall consent to accept instead thereof, hy 
an instrument duly acknowledged and filed with the clerk. [L. 69, p. 139, § 
535; Cd. ’81, § 582; 2 H. C., § 607; Abb. R. P. S., pp. 243-248; Or., § 453: 
see Cal. C. C. P., § 778. ] 


§ 5588. Court to Determine Sum, if Consent Not Given. 

If such consent be not given, as provided in the last section, before the 
report of sale, the court shall ascertain and determine what proportion of the 
proceeds of the sale, after deducting expenses, will be a just and reasonable sum 
to be invested for the benefit of the person entitled to such estate fur life or 
years, and shall order the same to be deposited in court for that purpose. [L. 
"69, p. 139, § 536; Cd. 81, § 582; 2 H. C., § 608; Abb. R. P. S., pp. 243-248; 
Or., § 454; see Cal. C. C. P., $ 779.] l 
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$ 5589. Protection of Unknown Tenant. 

If the persons entitled to such estate for life or years be unknown, the 
court shall provide for the protection of their rights in the same manner, as 
far as may be, as if they were known and had appeared. [L. ’69, p. 139, § 538; 
Cd. 781, § 584; 2 H. C., § 609; Abb. R. P. S., pp. 243-248; Or., § 456; Cal. 
C. C. P., § 780.] 


§ 5590. Inchoate and Contingent Interests. 

In all cases of sales in partition, when it appears that any person hus a 
vested or contingent future right or estate therein, the court shall ascertain 
and settle the proportionate value of such contingent or vested right or estate, 
and shall direct such proportion of the proceeds of sale to be invested, secured, 
or paid over in such manner as to protect the rights and interests of the 
parties. [L. 769, p. 140, § 539; Cd. 81, § 585; 2 H. C., § 610; Abb. R. P.S., 
pp. 243-248; see Or., § 457; Cal. C. C. P., § 781.] 


§ 5591. Terms of Sale Must be Made Known. 

In all cases of sales of property, the terms shall be made known at the 
time, and if the premises consist of distinct farms or lots, they shall be sold 
separately, or otherwise, if the court so directs. [L. 769, p. 140, § 540; Cd. ’81, 
§ 586; 2 H. C., § 611; Abb. R. P. S., pp. 243-248; Or., § 458; see Cal. C. C. 
P., § 782.] 


$ 5592. Referees or Guardians Not to be Interested in Purchase. 

Neither of the referees, nor any person for the benefit of either of them, 
shall be interested in any purchase, nor shall the guardian of an infant be an 
interested party in the purchase of any real property being the subject of the 
suit, except for the benefit of the infant. All sales contrary to the provisions 
of this section shall be void. [L. 769, p. 140, § 541; Cd. 81, § 587; 2 H. C., 
§ 612; Abb. R. P. S., pp. 243-248; Or., § 459; Cal. C. C. P., § 783.] 


$ 5593. Report of Sale—Contents of. 

After completing the sale, the referees shall report the same to the court, 
with a description of the different parcels of land sold to each purchaser, the 
name of the purchaser, the price paid or secured, the terms and conditions of 
the sale, and the securities, if any, taken. The report shall be filed with the 
clerk. [L. ’69, p. 140, § 542; Cd. °81, § 588; 2 H. C., § 613; Abb. R. P. S., 
pp. 243-248; Or., § 460; Cal. C. C. P., § 784.] 


$ 5594. Exceptions to Report—Confirmation—Conveyance. 

The report of sale may be excepted to in writing by any party entitled toa 
share of the proceeds. If the sale be confirmed, the order of confirmation shall 
direct the referees to execute conveyances and take securities pursuant to such 
sale. [L. ’69, p. 140, § 543; Cd. ’81, § 589; 2 H. C., § 614; Abb. R. P. S., 
pp. 243-248; Or., § 461; see Cal. C. C. P., § 785.] 


§ 5595. i Receipt of Proceeds. 
When a party entitled to a share of the property, or an encumbrancer 
entitled to have his lien paid out of the sale, becomes a purchaser, the referees 
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may take his receipt for so much of the proceeds of the sale as belong to him. 
[L. 769, p. 140, § 544; Cd. °81, § 590; 2 H. C., § 615; Abb. R. P. S., pp. 
243-248; Or., § 462; Cal. C. C. P., § 786.] 


$ 5596. Investment of Proceeds of Unknown Owner. 

When there are proceeds of sale belonging to an unknown owner, or to a 
person without the state who has no legal representative within it, or when 
there are proceeds arising from the sale of an estate subject to the prior estate 
of a tenant for life or years, which are paid into the court or otherwise depos- 
ited by order of the court, the same shall be invested in securities on interest 
for the benefit of the persons entitled thereto. [L. 69, p. 140, § 545; Cd. ’81, 
§ 591; 2 H. C., § 616; Abb. R. P. S., pp. 243-248; Or., § 463; see Cal. C. C. 
P., § 788.] 


§ 5597. Investment in Name of Clerk. 

When the security for the proceeds of sale is taken, or when an invest- 
ment of any such proceeds is made, it shal? be done, except as herein otherwise 
provided, in the name of the clerk of the court and his successors in office, who 
shall hold the same for the use and benefit of the parties interested, subject to 
the order of the court. [L.’69, p. 141, § 546; Cd. ’81, § 592; 2 H. C., § 617; 
Abb. R. P. S., pp. 243-248; Or., § 464; Cal. C. C. P., § 789.] 


§ 5598. Securities to be Taken in Name of Parties, When. 

When security is taken by the referees on a sale, and the parties interested 
in such security by an instrument in writing under their hands, delivered to 
the referee:, agree upon the share and proportions to which they are respect- 
ively entitled, or when shares and proportions have been previously adjudged 
by the court, such securities shall be taken in the names of and payable to the 
parties respectively entitled thereto, and shall be delivered to such parties 
upon their receipt therefor. Such agreement and receipt shall be returned 
and filed with the clerk. [L. 769, p. 141, § 547; Cd. ’81, § 593; 2 H. C., § 618; 
Abb. R. P. S., pp. 243-248; Or., § 465; Cal. C. C. P., § 790.] 


$ 5599. Duties of Clerk Making Investments. 

The clerk in whose name a security is taken, or by whom an investment 
is made, and his successors in office, shall receive the interest and principal as 
it becomes due, and apply and invest the same as the court may direct, and 
shall file in his oflice all securities taken, and keep an account in a book pro- 
vided and kept for that purpose in the clerk’s office, free for inspection by all 
persons, of investments and moneys received by him thereon, and the dis- 
position thereof. [L.’69, p. 141, § 548; Cd. 81, § 594; 2 H. C., § 619; Abb. 
R. P. S., pp. 243-248; Or., § 466; Cal. C. C. P., § 791.] 


§ 5600. Unequal Partition—Compensation Adjudged. 

When it appears that partition cannot be made equal between the parties 
according to their respective rights, without prejudice to the rights and inter- 
ests of some of them, the court may adjudge compensation to be made by one 
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party to another on account of the inequality of partition; but such com- 
pensation shall not be required to be made to others by owners unknown, nor 
by infants, unless in case of an infant it appear that he has personal property 
sufficient for that purpose, and that his interest will be promoted thereby. 
[L. 769, p. 141, § 549; Cd. 781, § 595; 2 H. C., § 620; Abb. R. P. S., pp. 243- 
248; Or., § 467; Cal. C. C. P., § 792.] 


§ 5601. Share of Infant May be Paid to Guardian. 

When the share of an infant is sold, the proceeds of the sale may be paid 
by the referees making the sale, to his general guardian, or the special guardian 
appointed for him in the suit, upon giving the security required by law, or 
directed by order of the court. [L. 69, p. 142, § 550; Cd. 781, § 596; 2 H. C., 
§ 621; Abb. R. P. S., pp. 243-248; Or., § 468; Cal. C. C. P., § 793. 


§ 5602. Guardian of Insane, etc., May Receive. 

The guardian who may be entitled to the custody and management of 
the estate of an insane person, or other person adjudged incapable of conduct- 
ing his own affairs, whose interest in real property shall have been sold, may 
receive in behalf of such person his share of the proceeds of such real property 
from the referees, on executing a bond, with sufficient sureties, approved by 
the judge of the court, conditioned that he faithfully discharge the trust 
reposed in him, and will render a true and just account to the person entitled, 
or to his legal representative. [L. ’69, p. 142, § 551; Cd. 781, § 597; 2 H. C., 
§ 622; Or., § 469; Cal. C. C. P., § 794.] 


§ 5603. Guardian May Consent to Partition. 

The general guardian of an infant, and the guardian entitled to the 
custody and management of the estate of an insane person, or other person 
adjudged incapable of conducting his own affairs, who is interested in real 
estate held in common or in any other manner, so as to authorize his being 
made a party to an action for the partition thereof, may consent to a partition 
without suit, and agree upon the share to be set off to such infant or other 
person entitled, and may execute a release in his behalf to the owners of the 
shares or parts to which they may respectively be entitled, and upon an order 
of the court. [L. 69, p. 142, § 552; Cd. ’81, § 598; 2 H. C., § 623; Abb. R. 
P. S., pp. 243-248; Or., § 470; Cal. C. C. P., § 795.] 


The statute expressly provides that par- 
tition may be maintained against infant 
co-tenants, the provision being broad 
enough to reach all interests and parties 
and expressly make confirmation conclu- 
sive against all parties to the suit: Kro- 
mer v. Friday, 10 W. 621, 641. 

A guardian may consent to a partition 


ors properly represented are bound as fully 
as if they had been adults and personally 
cited: Kromer v. Friday, supra, 641. 
Guardians of infant heirs may, when act- 
ing in good faith, admit in their pleading 
that certain land sought to be partitioned 
is the community property of the parents 
of their wards although the admission may 


without suit under the supervision of the 
court: Kromer v. Friday, supra, 641. 


be prejudicial to formerly asserted claims: 
., 621, 
In the absence of fraud or collusion, min- 


§ 5604. Costs, How Apportioned. 

The costs of partition, including fees of referees and other disbursements, 
shall be paid by the parties respectively entitled to share in the lands divided, 
in proportion to their respective interests therein, and may be included and 
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specified in the decree. In that case there shall be a lien on the several shares, 
and the decree may be enforced by execution against the parties separately. 
When, however, a litigation arises between some of the parties only, the court 
may require the expense of such litigation to be paid by the parties thereto, 
or any of them. [L. 69, p. 142, § 553; Cd. °81, § 599; 2 H. C., § 624; Abb. 
R. P. S., pp. 243-248; Or., § 471; Cal. C. C. P., § 796.] 


CHAPTER IV. 
OF AOTIONS AGAINST THE STATE. 


$ 5608. Manner of Collecting Claims Against the State—Bond. 

Any person or corporation having any claim against the state of Washing- 
ton shall have the right to begin an action against the state 1n the superior 
court of Thurston county. Such action shall be begun against the state of 
Washington by filing a complaint in such superior court, setting forth the 
nature of such claim, and containing a direction to the defendant to appear 
within twenty days after service of the complaint exclusive of the day of 
service, and defend the action, and a notice that in case of failure so to do, 
judgment will be rendered against the state according to the prayer of the 
complaint. The plaintiff in such action shall, at the time of filing his com- 
plaint, file a bond or undertaking with two or more sureties to be approved - 
by the clerk of the court to the effect that such party will indemnify the state 
against all costs that may accrue in such action, and will pay to the clerk of 
said court all costs in case the plaintiff shall fail to prosecute his action or to 
obtain a judgment against the state. [L. 795, p. 188, § 1.] 


§ 5609. Service, How Made. 

Service of the complaint shall be made by the sheriff of the county in 
which such action is brought, or by any of his deputies, by delivering an 
attested copy thereof to the attorney general, or by leaving such copy in his 
office, and by delivering another like copy to the secretary of state, or by 
leaving such copy in his office. [L. 795, p. 188, § 2.] 


§ 5610. Attorney General Counsel for State—Procedure. 

The attorney general or his assistant shall appear and act as counsel for 
the state. The action shall proceed in all respects as other actions. Appeals 
may be taken to the supreme court of the state as in other actions or proceed- 
ings, but in case an appeal shall be taken on behalf of the state, no bond shall 
be required of the appellant. [L. 795, p. 188, § 3.] 


§ 5611. Judgment, How Satisfied. 

No execution shall issue against the state on any judgment, but whenever 
a final judgment against the state shall have been obtained in any such action, 
the clerk shall make and furnish to the auditor of state a duly certified 
transcript of such judgment; and the auditor of state shall thereupon audit 
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the amount of damages and costs therein awarded, and the same shall be paid 
out of the state treasury. [L. 95, p. 188, § 4.] 


See supra § 5140, satisfaction of judgments in general. 


§ 5612. Limitations. 

All provisions of law relating to the limitations of personal actions shall 
apply to claims against the state, but the computation of time thereunder 
shall not begin until this chapter shall have become a law. [L. 795, p. 
189, § 5.] 


See supra, 8§ 4796-4818, limitations of actions. 


CHAPTER V. 
OF EMINENT DOMAIN. 


ARTICLE 1.—APprROpPRIATION OF PROPERTY BY THE STATE. 


§ 5616. Petition, Requisites of. é 

Whenever the legislature of this state shall deem it necessary for the 
public uses of the state to acquire or appropriate land, real estate, premises, or 
other property, and shall by act set forth and describe such land, real estate, 
premises, or other property, it shall be the duty of the attorney general to 
present to the superior court of the county in which said land, real estate, 
premises, or other property so sought to be acquired or appropriated shall be 
situated, a petition in which the land, real estate, premises, or other property, 
sought to be appropriated shall be described with reasonable certainty, and 
setting forth the name of each and every owner, encumbrancer, or other 
person or party interested in the same, or any part thereof, so far as the same 
can be ascertained from the public records, the object for which the land is 
sought to be appropriated, and praying that a jury be impaneled to ascertain 
and determine the compensation to be made in money to such owner or 
owners, respectively, and to all tenants, encumbrancers, and others interested, 
for taking such lands, real estate, premises, or other property, or in case a 
jury be waived, as in other civil cases in courts of record, in the manner 
prescribed by law, then that the compensation to be made as aforesaid be 
ascertained and determined by the court or judge thereof. [L. 791, p. 138, § 
1; 2 H. C., § 638.] 


See Const., Art. I., § 16. 

The right to prepayment guaranteed by 
the constitution, for land appropriated for 
public use, is a personal privilege which 
the owner may waive: Lewis v. Seattle, 5 
W. TH; but it was held that in exercising 
the right of eminent domain payment must 
be made in advance in all cases: Brown 
v. Seattle, 5 W., 35. 

The word “damaged,” in the provision of 
the constitution that no private property 
shall be taken of damaged, etec., does not 
mean the same thing as “taken”: Brown 


$ 5617. Notice—Contents of—Service. 


v. Seattle, supra, 40. 

The exercise of the power of eminent do- 
main requires not only legislative action 
conferring the power but the method by 
which it is to be exercised must be pre- 
scribed: Tacoma v. State, 4 W., 64, 66; Long 
v. Billings, 7 W., 269. 

The building by the state or its grantees 
of wharves upon shores of navigable wa- 
ters is neither a taking or damaging of pri- 
vate property for publie use: Eisenbach v. 
Hatfield, 2 W., 236; West Coast Imp. Co. v. 
Winsor, 8 W., 492, 493. 


A notice stating briefly the objects of the petition, and containing a 
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description of the land, real estate, premises, or property sought to be acquired 
and appropriated, and stating the time and place when and where the same 
will be presented to the court or the judge thereof, shall be served on each 
and every person named therein as owner, encumbrancer, tenant, or otherwise 
interested therein at least ten days previous to the time designated in such 
notice for the presentation of such petition. Such service shall be made by 
delivering a copy of such notice to each of the persons or parties so named 
therein, if a resident of the state; or in case of the absence of such person or 
party from his or her usual place of abode, by leaving a copy of such notice at 
his or her usual place of abode; or in case of a foreign corporation, at its 
principal place of business in this state, with some person of more than sixteen 
years of age. In case of domestic corporations, such service shall be made 
upon the president, secretary, or other director or trustee of such corporation. 
In case of minors, on their guardians, or in case no guardian shall have been 
appointed, then on the person who has the care and custody of such minor; 
in case of idiots, lunatics, or distracted persons, on their guardians, or in case 
no guardian shall have been appointed, then on the person in whose care or 
charge they are found. In case the land, real estate, premises, or other 
property sought to be appropriated is school or county land, the notice shall 
be served on the auditor of the county in which the land, real estate, premises, 
or other property sought to be acquired and appropriated is situated. In all 
cases where the owner or person claiming an interest in such real estate or 
other property is a non-resident of this state, or where the residence of such 
owner or person is unknown, and an affidavit of the attorney general shall be 
filed that such owner or person is a non-resident of this state, or that after 
diligent inquiry his residence is unknown or cannot be ascertained, service 
may be made by publication thereof in any newspaper published in the county 
where such Jands are situated, once a week for two successive weeks; and in 
case no newspaper is published in said county, then such publication may be 
had in a newspaper published in the county nearest the county in which lies 
the land sought to be acquired and appropriated. And such publication shall 
be deemed service upon each of such non-resident person or persons whose 
residence is unknown. Such notice shall be signed by the attorney general 
of the state of Washington. Such notice may be served by any competent 
person over twenty-one years of age. Due proof of the service of such notice 
by affidavit of the person serving the same, or by the printer’s affidavit of 
publication, shall be filed with the clerk of such superior court before or at 
the time of the presentation of such petition. Want of service of such notice 
shall render the subsequent proceedings void as to the person not served, but 
all persons or parties having been served with notice as herein provided, 
either by publication or otherwise, shall be bound by the subsequent proceed- 
ings. In all other cases not otherwise prov ided for, service of notices, order, 
and other papers in the proceedings authorized by this article, may be made 
as the superior court or Judge thereof may direct. [L. 791, p. 139, § 2; 2 H 
C., $ 639.) 
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$ 5618. Adjournment of Proceedings—Notice. 

The court or judge may, upan application of the said attorney general 
or any owner or party interested, for reasonable cause, adjourn the proceedings 
from time to time, and may order new or further notice to be given to any 
party whose interest may be affected. [L.’91, p. 140, § 3; 2 H. C., § 640.] 


§ 5619. Hearing of Petition—Jury. 

At the time and place appointed for hearing said petition, or to which the 
same may have been adjourned, if the court or judge thereof shall have satis- 
factory proof that all parties interested in the land, real estate, premises, 
or other property described in said petition have been duly served with said 
notice as above prescribed, and shall be further satisfied by competent proof 
that the contemplated use for which the land, real estate, premises or other 
property sought to be appropriated is really necessary for the public use of 
the state of Washington, the court or judge thereof may make an order, to be 
recorded in the minutes of said court, directing the sheriff to summons from 
the citizens of the county in which such land, real estate, premises, or other 
property sought to be acquired or appropriated shall be situated, as many 
qualified persons as may be necessary in order to form a jury of twelve persons, 
unless the parties to the proceedings consent to a less number (such number 
to be not less than three), and such consent shall be entered by the clerk in 
the minutes of the trial. If necessary to complete the jury, the sheriff, under 
the direction of the court or judge thereof, shall summon as many qualified 
persons as may be required to complete the jury from the by-standers, citizens 
of the county where the land, real estate, premises, or other property is situ- 
ated. [L. 91, p. 140, § 4; 2 H. C., § 641.] 


$5620. Trial—Damages—Judgment. 

A judge of the superior court shall preside at the trial, which shall be held 
at such time as the court or the judge thereof may direct, at the court house 
in the county where the land, real estate, premises, or other property sought 
to be appropriated or acquired is situated, and the jurors at such trial shal} 
make in each case a separate assessment of damages which shall result to any 
person, corporation, or company, or to any county, by reason of the appropria- 
tion and use of such land, real estate, premises, or other property, and shall 
ascertain, determine, and award the amount of damage to be paid said owner 
or owners respectively, and to all tenants, encumbrancers, and others interested 
for taking such land, real estate, premises, or other property so taken. Upon 
the trial, witnesses may be examined in behalf of either party to the proceed- 
ings as in civil actions; and a witness served with a subpoena in such proceed- 
ings shall be punished for failure to appear at such trial, or for perjury, as 
upon a trial of a civil action. Upon the verdict of the jury, judgment shalt 
be entered for the amount of the damages awarded to such owner or owners, 
respectively, and to all tenants, encumbrancers, and others interested, for 
_ taking such land, real estate, or premises. In case a jury is waived, as in civil 
cases in courts of record, in the manner prescribed by law, the compensation 
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to be paid for the property sought to be appropriated shall be ascertained and 
determined by the court or the judge thereof, and the proceedings shall be the 
same as in trials of an issue of fact by the court. [L. ’91, p. 141, § 5; 2 H. C., 
§ 642.] 


a 


$5621. Judgment—Filing and Recording of. 

At the time of rendering judgment for damages, whether upon, default 
or trial, the court or judge thereof shall also enter a judgment or decree of 
appropriation of the land, real estate, or premises sought to be appropriated, 
thereby vesting the legal title to the same in the state of Washington. When- 
ever said judgment or decree of appropriation is made, a certified copy of such 
judgment or decree of appropriation may be filed for record in the office of the 
auditor of the county where the said land, real estate, or other premises are 
situated, and shall be recorded by said auditor like a deed of real estate, and 
with like effect. [L. 791, p. 142, § 6; 2 H. C., § 643.] 


$ 5622. Payment of Damages, Effects of—Appeal. 

Upon the entry of judgment upon the verdict of the jury or the decision 
of the court or judge thereof, awarding damages as hereinbefore prescribed, 
the state of Washington may make payment of the damages assessed to the 
parties entitled to the same, and of the costs of the proceedings, by depositing 
the same with the clerk of said superior court, to be paid out under the direc- 
tion of the court or the judge thereof; and upon making such payment into 
the court of the damages assessed and allowed, and of the costs to any land, 
real estate, premises or other property mentioned in said petition, said state 
of Washington shall be released and discharged from any and all further 
liability therefor, unless upon appeal the owner or party interested shall re- 
cover a greater amount of damages; and in that case only for the amount in 
excess of the sum paid into said court and the costs of appeal: Provided, 
That in case of an appeal to the supreme court of the state by any party to the 
proceedings, the money so paid into the superior court by the state as aforesaid 
shall remain in the custody of said court until the final determination of the 
proceedings by the said supreme court. [L. 91, p. 142, § 7; 2 H. C., § 644.] 


$ 5623. Claimants, How Paid—Conflicting Claims, How Determined. 

Any person, corporation, or county claiming to be entitled to any money 
paid into court, as provided in this article, may apply to the court therefor, 
and upon furnishing evidence satisfactory to the court that he or it is entitled 
to the same, the court shall make an order directing the payment to such 
claimant the portion of such money as he or it shall be found entitled to; but 
if, upon application, the court or judge thereof should decide that the title to 
the land, real estate, or premises specified in the application of such claimant 
was in such condition as to require that an action be commenced to determine 
the conflicting claims thereto, he shall refuse such order until such action is 
commenced, and the conflicting claims to such land, real estate, or premises 
be determined according to law. [L.’91, p. 143, § 8; 2 H. C., § 645.] 
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§ 5624. Appeal. 

Either party may appeal from the judgment for damages entered in the 
superior court to the supreme court of the state, within thirty days after the 
entry of judgment as aforesaid, and such appeal shall bring before the supreme 
court the propriety and justness of the amount of damage in respect to the 
parties to the appeal: Provided, however, That upon such appeal no bond 
shall be required: And provided further, That if the owner of land, the 
real estate, or premises accepts the sum awarded by the jury, the court, or 
the judge thereof, he shall be deemed thereby to have waived conclusively an 
appeal to the supreme court, and final judgment by default may be rendered 
in the superior court as in other cases: Provided further, That no appeal 
shall operate so as to prevent the said state of Washington from taking pos- 
session of such property pending such appeal, after the amount of said award 
shall have been paid into court. [L. 791, p. 143, § 9; 2 H. C., § 646.] 


§ 5625. Payment of Award and Costs. 

Whenever the attorney general] shall file with the auditor of this state a 
certificate setting forth the amount of any award found against the state of 
Washington under the provisions of this article, together with the costs of 
said proceeding, and a description of the lands and premises sought to be 
appropriated and acquired, and the title of the action or proceeding in which 
said award is rendered, it shall be the duty of the state auditor to forthwith 
issue a warrant upon the state treasury to the order of the attorney general in 
a sum sufficient to make payment in money of said award and the costs of said 
proceeding, and thereupon it shall be the duty of said attorney general to 
forthwith pay to the clerk of said court in money the amount of said award 
and costs. [L. ’91, p. 143, § 10; 2 H. C., § 647.] 


ARTICLE 2.— APPROPRIATION OF PROPERTY BY COUNTIES. 


§ 5629. Counties May Appropriate Lands for Public Use. 

Every county in this state is hereby, for the purposes of this article, 
declared to be a body corporate and is authorized and empowered by and 
through its board of county commissioners whenever said board shall judge it 
to be clearly for the general welfare and benefit of the people of the county, 
and so far as shall be in harmony with the constitution of this state and the 
provisions of this article, to condemn and appropriate as hereinafter in this 
article provided and to dispose of for public use such lands, properties, rights 
and interests as are hereinafter in this article mentioned, whenever the gov- 
ernment of the United States or of this state is intending or proposing the 
construction, operation or maintenance of any public work situated or to be 
situated wholly or partly within such county, or the expenditure of money 
or labor for the construction, operation or maintenance of any such work, and 
such condemnation or appropriation will enable the county to aid, promote, 
facilitate or prepare for any such construction, operation, maintenance or 
expenditure by either or both such governments, or to fulfill or dispose of any 
condition upon which such construction, operation, maintenance or expendi- 
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ture is by law or from any cause contingent, and no property shall be exempt 
from such condemnation, appropriation or disposition by reason of the same 
having been or being dedicated, appropriated or otherwise reduced or held 
to public use. [L. 95, p. 3, § 1.] 


See Const., Art. I., § 16. See supra § 3771 et seq., and notes, appro- 
See supra § 775 et seq., eminent domain in priation of lands for county roads, etc. 
cities of the first class. The act embraced in this article contains 


See supra § 1292, eminent domain in mu- but one subject matter, which is fairly em- 
nicipal corporations other than cities of the braced within the scope of its title: Lancey 
first class. .  v. King Co., 15 W., 9. 

§ 5630. Tax Levy to Pay Cost of Condemnation. 

The board of county commissioners is hereby authorized and empowered 
in aid of the powers granted or prescribed in the foregoing section to levy, 
annually, a tax as large as may be necessary, but not exceeding the rate of 
one mill on the dollar, upon all the taxable property in the county, such tax to 
be assessed, levied and collected at the same time and in the same manner 
as taxes for general county purposes, but the proceeds of said taxes, when col- 
lected, shall constitute and be a special fund, applicable solely to the cost 
of such condemnation, appropriation or disposition, as is mentioned in the 
foregoing section, and the expenses incident thereto. [L. 795, p. 4, § 2.] 


§ 5631. Eminent Domain Extended to Counties. 

The right of eminent domain for the purposes intended in this article 
is hereby extended to all counties in this state and every such county for any 
purpose of condemnation, appropriation or disposition such as is mentioned 
in the first section of this article is hereby authorized and empowered to 
condemn and appropriate all necessary lands and all rights, properties and 
interests in or appurtenant to land under the same procedure as is or shall be 
provided by the laws of this state for the case of any similar condemnation 
or appropriation by other corporations. [L. 795, p. 4, § 3.] 


§ 5632. Indebtedness Contracted, General County Purpose. 

Any county purpose mentioned in this article shall be deemed and held 
to be a general county purpose and any indebtedness contracted or to be con- 
tracted therefor shall be deemed and held to be an indebtedness for general 
county purposes, and all the provisions of Jaw of this state relative to 
indebtedness for general county purposes or the contracting of such in- 
debtedness or the bonds for funding the same shall be deemed applicable 
to any indebtedness contracted or to be contracted or any bonds issued 
by any county under this article, but the accounts of the county with 
respect to the receipts and disbursements of all moneys received or disbursed 
by the county under the provisions of this article shall, for each condemnation, 
appropriation and disposition, be so kept as to clearly and fully exhibit such 
accounts separate and apart from the other accounts of the county. [L. 795, 
p. 5, § £] 


§ 5633. County Purpose, Defined. 
Any condemnation, appropriation or disposition intended in this article 
shall be deemed and held to be for a county purpose and public use within the 
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meaning of this article when it is directly or indirectly, approximately or 
remotely for the general benefit or welfare of the county or of the inhabitants 
thereof, or when it is otherwise within the meaning of the phrase “for a county 


purpose” as occurring in the constitution of this state. [L. 95, p. 5, § 5.] 


This article, authorizing counties to con- 
demn land for a right of way for a ship 
canal projected by the general government, 
is not a violation of Art. VIII., § 7, of the 
Const., which forbids counties giving any 
money or property, etc., to or in aid of any 
individual, association, company or corpor- 
ation, etc., as neither the state nor the 
United States can be brought within the 
meaning of the section: Lancy v. King Co., 
15 W., 9 

Such undertaking is not open to the ob- 


from incurring debt for any other than 
strictly county purposes, as it is entirely 
within the limits of the county, and for the 
purpose of connecting two large local water 
ways with the Pacific ocean: Id. 

The fact that an act authorizes the exer- 
cise of the state’s eminent domain for the 
purpose of constructing a ship canal which 
shall be under the control of the general 
government, but for the use and benefit of 
the public generally, will not render the act 
unconstitutional, when there is no express 


jection that it is in violation of Art. VIII., 


constitutional provision prohibiting it: Id. 
§ 6, of the Const., which prohibits a county 


ARTICLE 3.—APprrROPRIATION OF PRIVATE PROPERTY BY CORPORATIONS. 


$ 5637. Petition, Requisites of. 

Any corporation authorized by law to appropriate land, real estate, prem- 
ises, or other property for right-of-way or any other corporate purposes, may 
present to the superior court of the county in which any land, real estate, 
premises, or other property sought to be appropriated shall be situated, or to 
the judge of such superior court in any county where he has jurisdiction or is 
holding court, a petition in which the land, real estate, premises, or other 
property sought to be appropriated shall be described with reasonable cer- 
tainty, and setting forth the name of each and every owner, encumbrancer, or 
other person or party interested in the same, or any part thereof, so far as 
the same can be ascertained from the public records, the object for which the 
land is sought to be appropriated, and praying that a jury be impaneled to 
ascertain and determine the compensation to be made in money, irrespective 
of any benefit from any improvement proposed by such corporation, to such 
owner or owners, respectively, and to all tenants, encumbrancers, and others 
interested, for the taking or injuriously affecting such lands, real estate, prem- 
ises, or other property, or in case a jury be waived, as in other civil cases in 
courts of record in the manner prescribed by law, then that the compensation 
to be made, as aforesaid, be ascertained and determined by the court, or judge 
thereof. [Cf. L. 788, p. 58, § 1; L. 90, p. 294, $1; 2 H. C., § 648.] 


See Const., Art. I., § 16. 

See supra § 1292, eminent domain in cities 
other than the first class. 

See § 5616, notes, requisites of petition. 

See title 21, chapters 1 and 2, appropriation 
of lands for diking and drainage districts. 

See title 23. chapter 3. article 4, appropria- 
tion of lands and highways for private cor- 
porate purposes. 

See title 23, chapter 4, appropriation for 
telegraph and telephone companies. 

See supra § 43888, appropriation for boom 
companies. 

See supra § 4134. appropriation for water 
rights. 

See title 22, chapters 2 and 3, appropriation 
for irrigation purposes. 

See supra § 4969, waiver of jury in civil 
cases. 

See supra § 4351, appropriation by corpor- 
ations carrying water. 

See supra § 775 and notes, eminent domain 
in cities of first class. f 


1 


See supra § 4334, appropriation of public 
lands by certain corporations. 

See supra § 4282 et seq., right of eminent 
domain extended to mining companies. 

Constitution of California, Art. I., § 14. in 
language is identical with that of Wash- 
ington as regards the appropriation of lands 
for right of way: Lewis v. Seattle, 5 W., 
741, 749-750, and cases cited. 

The constitution, Art. I., § 16, authorizing 
the taking of private lands for ‘private 
ways of necessity” is not self executing, 
but before such right can arise, the legis- 
lature must define what they are, author- 
ize application therefor, and provide the 
procedure: Long v. Billings, 7 W., 267; Ta- 
coma v. State, 4 W., 44. 

The taking of land by eminent domain 
proceedings is an action in rem: In re 
Smith’s Petition, 9 W., 85, 88. 

The proceedings authorized by this chap- 
ter are not exclusive of all other remedies: 
Downs v. S. & M. Ry. Co., 5 W., 778; Bel- 
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a eham Bay, etc., Ry. Co. v. Loose, 2 W., 


When lands have been appropriated be- 
fore the institution of condemnation pro- 
ceedings as provided for in this chapter, 
the land-owner may maintain the common 
law action of trespass: Id., 5 W., 778 

A railroad incorporated under a special 
act of the legislature may, at its election, 
proceed to condemn land under the gen- 
eral act relating to corporations: Cascade 
Ry. Co. v. Sohns, 1 W 

The proceeding to condemn private prop- 
erty for corporate use is begun by the party 
seeking to appropriate the land, by a peti- 
tion describing the premises, and setting 
forth the owner’s name, and the object 
sought, and praying a jury to ascertain 
damages to be awarded: Seattle, etc., Ry. 


OF ACTIONS IN PARTICULAR CASES. 
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Where a railroad company at the time of 
instituting proceedings for the appropria- 
tion of a right-of-way over certain lands 
has actual notice that a certain parcel 
thereof is in possession of a certain person 
under claim of ownership, such person 
should be made a party to the proceedings 
in order to be bound, although in fact the 
record title to such land may stand in the 
name of another at the time of the filing 
of a lis pendens notice of the condemnation 
proceedings, and the deed transferring title 
may not have been recorded until after the 
date of the filing of such notice: Owen v. 
St. Paul, etc., Ry. Co., 12 W., 314. 

Where possession of land has been taken 
upon the institution of proceedings for its 
condemnation under the right of eminent 
domain, the proceedings cannot be after- 


wards dismissed, at any stage of the pro- 
ceedings, by the one seeking the appropria- 
tion, unless at the same time an abandon- 
ment of possession is also tendered: Bel- 
lingham Bay, etc., Co. v. Strand, 14 W., 144. 


Co. v. Murphine, 4 W., 448 

Notice is given to the owner and inter- 
ested parties of the time and place, when 
such petition will be presented, see next 
section: 

$ 5638. Notice, Contents of and Service. 

A notice, stating briefly the objects of the petition, and containing & 
description of the land, real estate, premises or property sought to be appro- 
priated, and stating the time and place when and where the same will be pre- - 
sented to the court, or the judge thereof, shall be served on each and every 
person named therein as owner, encumbrancer, tenant, or otherwise interested 
therein, at least ten days previous to the time designated in such notice for 
the presentation of such petition. Such service shall be made by delivering 
a copy of such notice to each of the persons or parties so named therein, if a 
resident of the state; or in case of the absence of such person or party from 
his or her usual place of abode, by leaving a copy of such notice at his or her 
usual place of abode; or in case of a foreign corporation, at its principal place 
of business in this state, with some person of more than sixteen years of 
age. In case of domestic corporations, such service shall be made upon the 
president, secretary, or other director or trustee of such corporation. In case 
of minors or [on] their guardians, or in case no guardian shall have been 
appointed, then on the person who has the care and custody of such minor. 
In case of idiots, lunatics, or distracted persons, on their guardian; or in case 
no guardian shall have been appointed, then on the person in whose care or 
charge they are found. In‘ case the land, real estate, premises, or other prop- 
erty sought to be appropriated is state, school, or county land, the notice 
shall be served on the auditor of the county in which the land, real estate, 
premises, or other property sought to be appropriated is situated. In all cases 
where the owner or person claiming an interest in such real or other property 
is a non-resident of this state, or where the residence of such owner or person 
is unknown, and an affidavit of the agent or attorney of the corporation shall 
be filed that such owner or person is a non-resident of this state, or that, after 
diligent inquiry, his residence is unknown, or cannot be ascertained by such 
deponent, service may be made by publication thereof in any newspaper pub- 
lished in the county where such lands are situated, once a week for two suc- 
cessive weeks; and in case no newspaper is published in said county, then 
such publication may be had in a newspaper published in the county nearest 
to the county in which lies the land sought to be appropriated. And such 
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publication shall be deemed service upon each of such non-resident person or 
persons whose residence is unknown. Such notice shall be signed by the 
president, manager, secretary, or attorney of the corporation; and in case 
the proceedings provided for in this article are instituted by the owner or any 
other person or party interested in the land, real estate, or other property 
sought to be appropriated, then such notice shall be signed by such owner, 
person, or party interested, or his, her, or its attorney. Such notice may be 
served by any competent person over twenty-one years of age. Due proof of 
the service of such notice, by affidavit of the person serving the same, or by the 
printer's affidavit of publication, shall be filed with the clerk of such superior 
court before or at the time of the presentation of such petition. Want of ser- 
vice of such notice shall render the subsequent proceedings void as to the 
person not served; but all persons or parties having been served with notice 
as herein provided, either by publication or otherwise, shall be bound by the 
subsequent proceedings. In all other cases not otherwise provided for, service 
of notices, order, and other papers in the proceedings authorized by this article 
may be made as the superior court, or the judge thereof, may direct. [Cf. L. 
88, p. 58, § 2; L. 790, p. 295, $ 2; 2H. C., § 649.] 


See notes to last section. 


jury to property abutting, ete., has been 
In an action for damages to abutting Id 


ascertained and compensated”: 


property for the construction and operation 
of a railroad in a street, an answer which 
is, in effect, a plea of licence from the city 
cannot be stricken out as irrelevant and 
immaterial: Hatch v. Tacoma, etc., R. Co., 
6 W., 1; but where the answer alleges that 
the right to enter upon the street and 
change the grade thereof was authorized 
by ordinance, it is demurable, when the 
city charter provides that “No railway 
tracks can thus be laid down until the in- 


In an action for damages against a city 
for the wrongful appropriation of commun- 
ity lands, the wife is a necessary party 

laintiff with the husband: Park v. Seattle, 

W., 78; 34 Am. St. Rep., 849, and notes; see 
Brotian v. Langert, 1 W., 73. 

Tide lands are not necessarily included in 
the term ‘“‘state lands’’ as used in the 
phrase ‘‘state, school or county lands.” in 
this section: Seattle, etec., Ry. Co. v. State, 
7 W., 150, 152. 


§ 5639. Adjournment of Proceedings. 

The court or judge may, upon application of the petitioner or of any 
owner or party interested, for reasonable cause, adjourn the proceedings from 
time to time, and may order new or further notice to be given to any party 
whose interest may he affected. [Cf. L. ’88, p. 60, $ 3; L. 790, p. 297, § 3; 2 
H. C., § 650. | 


$ 5640. Court to Adjudicate Necessity for Appropriation—Calling Jury. 

At the time and place appointed for hearing said petition, or to which 
the same may have been adjourned, if the court or judge thereof shall have 
satisfactory proof that all parties interested in the land, real estate, premises 
or other property described in said petition, have been duly served with said 
notice as above prescribed, and shall be further satisfied by competent proof 
that the contemplated use for which the land, real estate, premises or other 
property sought to be appropriated is really a public use, or is for a private use 
for a private way of necessity, and that the public interest requires the prose- 
cution of such enterprise, or the private use is for a private way of necessity, 
and that the land, real estate, premises or other property sought to be appro- 
priated are required and necessary for the purposes of such enterprise, the 
court or judge thereof may make an order, to be recorded in the minutes of 
said court, directing the sheriff to summon from the citizens of the county in 
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which any land, real estate, premises or other property sought to be appro- 
pniated shall be situated, as many qualified persons as may be necessary in 
order to form a jury of twelve persons, unless the parties to the proceedings 
consent to a less number (such number to be not less than three), and such 
consent shall be entered by the clerk in the minutes of the trial. If necessary 
to complete the jury, the sheriff, under direction of the court or judge thereof, 
shall summon as many qualified persons as may be required to complete the 
jury from the bystanders, citizens of the county where the land, real estate, 
premises or other property is situated. [Cf. L. ’88, p. 60, § 4; L. 90, p. 297, 
§4; 2 H. C., 8 651; L. 97, p. 63, § 1] 


An intersecting railroad cannot determine attempt to agree with the rvad to be inter- 


for itself the point and manner of its cross- 
ing another road, under § 4335 supra and 
this section, but the necessity must be ad- 


sected as to the point and manner of inter- 
section and the compensation therefor, be- 
fore instituting condemnation proceedings: 


judicated by the court: Seattle, etc., Ry. Id. 
Co. v. State, 7 W., 150, 152; and it should 
$ 5641. Trial, How Conducted. 

A judge of the superior court shall preside at the trial, which shall be 
held at such time as the court, or the judge thereof, may direct, at the court 
house in the county where the land, real estate, premises, or other property 
sought to be appropriated is situated, and the jurors at such trial shall make 
in each case a separate assessment of damages which shall result to any person, 
corporation, or company, or to the state, or to any county, by reason of the 
appropriation and use of such land, real estate, premises, or other property by 
such corporation, as aforesaid, for any and all corporate purposes, and shall 
ascertain, determine, and award the amount of damages to be paid to said 
owner or owners respectively, and to all tenants, encumbrancers, and others 
interested, for the taking or injuriously affecting such land, real estate, prem- 
ises, or other property, for the purpose of such enterprise, irrespective of any 
benefit from any improvement proposed by such corporation. Upon the trial, 
witnesses may be examined in behalf of either party to the proceedings, as in 
civil actions; and a witness served with a subpoena in such proceedings shall 
be punished for failure to appear at such trial, or for perjury, as upon a trial 
of a civil action. Upon the verdict of the jury, judgment shall be entered for 
the amount of the damages awarded to such owner or owners respectively, and 
to all tenants, encumbrancers, and others interested, for the taking or in- 
Juriously affecting such land, real estate, premises, or other property. In 
case a jury is waived as in civil cases in courts of record in the manner pre- 
seribed by law, the compensation to be paid for the property sought to be 
appropriated shall be ascertained and determined by the court, or the judge 
thereof, and the proceedings shall be the same as in trials of an issue of fact 
by the court. [L. “90, p. 297, $ 5; 2 H. C., § 652.] 


See Const.. Art. I.. $ 16. 

See notes to $8 56387, 56358, 

Section 16. Art. I.. of the constitution 
should be construed as requiring payment 
to be first made in all cases, and giving to 
the second clause the effect of laying down 
the rule of damages as to the appropriation 
of a right-of-way by corporations other 
than municipal: Lewis v. Seattle, 5 W.. 741, 
‘od; criticised In re Smith, 9 W., 93. 


The measure of damages, where land is 
appropriated for railway right-of-way. is 
the fair market value of the land taken at 
the time of the appropriation, toxether 
with the amount of depreciation, if any, 
in the value of the land not taken, to be 
ascertained without regard to any benefit 
resulting from the construction, or pro- 
posed construction of the railroad: (Over- 
ruling N. P., ete., Ry. Co. v. Coleman, 3 W., 
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234.) Enoch v. Spokane Falls, ete., Ry. Co., 
6 W., 393. 

The proceeding is not one to recover dam- 
ages for land actually taken, but to ascer- 
tain what is a full compensation for the 
taking or injuriously affecting the land; 
and before the land can be taken at all, 

etitioner must proceed affirmatively and 

ave the compensation “ascertained and 
determined,” according to law, or fail in the 
appropriation: Seattle, ete., Ry. Co. v. Mur- 
phine, 4 W., 448, 452. 

If lands held under a leasehold interest 
are appropriated by a railway company. 
for right-of-way, the tenants measure of 
damages is the difference between the value 
of the leasehold at the time of the appro- 
priation and its diminished value due theres 
ie Seattle, ete., Ry. Co. v. Scheike, 3 W.. 
25. 

In such case, the tenant cannot recover 
for injuries to land buildings. etc., thereon 
at the time of his entry under the lease, 
but may recover the value of growing crops 
destroyed, and the value of buildings erect- 
ed by him for his use as tenant, or, in case 
2 removal of such buildings the cost there- 
of: 


When fencing is necessary by reason of 
appropriation no specific sum should be 
allowed for fences or crossings as distinct 
items of damages. but the allowances 
should be made only to the extent of de- 
privation of market value of the land, and 
the burden of constructing such fence tak- 
en into consideration only so far as it af- 
fects such market value: Seattle. ete.. Ry. 
Co. v. Murphine, supra; followed in Seattle 
& M. Ry. Co. v. Gilchrist, 4 W., 609, 514. 

A railroad is liable for damages to a 
preemption entryman where it appropriates 
public lands upon which he has made en- 
try prior to the filing of the profile of the 
roud in the office of the Secretary of the 
Interior: Enoch v. Spokane Falls, etec., Ry. 
Co., 6 W., 393; Huxton v. Frisbie, 37 Cal. 475. 

Proof of specific damages is inadmissible 
where no allegation of such damages is 
made in the pleadings: Kaufman v. Ta- 
coma, etc., Ry. Co.. 11 W.. 632. 

When a city has power and authorizes a 
railroad company to construct tracks on 
certain streets, the latter assumes all Ha- 
bility to damages to property owners, but 
the bencfits may be set off against such 
damage the same as if the city had made 
the improvement itself: Id. 

Although a railroad company authorized 
by city ordinance to use, plank. alter and 
tunnel a street may offset benefits against 
damages to abutting owner, it is not en- 
titled to offset benefits against the damages 
to such owner occasioned by the running 
of trains upon or under such streets: Id. 

A railroad company is Hable to abutting 
property owners arising from a change of 
grade of a street when no provision is oth- 
erwise made in the ordinance granting the 
use of the street in that way; the city be- 
ing not a necessary party. the railway com- 
pany being the party ultimately Hable: Id. 

Where land has heen appropriated prior 
to the rendition of judgment the proper 
judgment in condemnation proceedings is 
one for the damages found and an award 
of execution for its collection: Bellingham 
Bay, ete.. Co. v. Strand, 14 W., 144. 

In condemnation proceedings. when no 
issue as to title has been raised, and the 
only question before the jury is as to the 
amount of the damages, the petitioner in 
the condemnation proceedings is estopped 
from raising the question of title in the 
appellate court. although the question may 
have been raised unon the cross-examina- 
tion of a witness: Id. 

Where possession has been taken of land 
under condemnation procecdings, the owner 
is entitled to interest upon the amount of 
damages awarded him from the date of the 
taking: Id. 

The appropriation of land under condem- 
nation proceedings will not entitle the 
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owner, in the award of damages subse- 
quently made, to a judgment including the 
value of houses erected on the land by the 
appropriator prior to the rendition of judg- 
ment in the condemnation proceedings: Id. 

No formal pleadings or issues are con- 
templated or required by the statute, and 
the amount to be paid is to be determined 
upon the petition alone: Seattle, etc., Ry. 
Co. v. Murphine, 4 W.. 448, 452. 

The filing by the land-owner of what pur- 
ports to be an answer. though none was re- 
quired by law alleging facts which could 
be proved without it does not shift the bur- 
den of proof to the defendant: Id. 

Evidence of recent increase in value of 
the land through which the railroad runs, 
is irrelevant and immaterial, when not 
shown that such increase results directly 
from the proposed construction: Seattle, 
ete., Ry. Co. v. Gilchrist, 4 W.. 509. 

It is competent for a witness to testify as 
to how much land lying on one side of the 
railroad will be diminished in value by rea- 
son of drainage being obstructed. when the 
character of the land and the direction of 
the drainage has been shown, and it ap- 
pears that the proposed road would natur- 
ally obstruct the drainage: Id. 

In an action against a city for damages 
for wrongful appropriation of land, evi- 
dence of the price the owner had been of- 
fered is competent for purpose of proving 
value: Parke v. Seattle, 8 W., 78 

If a witness states that he does not know 
the market value of land in the vicinity of 
land sought to be appropriated, he is not 
competent to give an opinion: Id. 

In determining the market value of a 
particular tract it is competent to allow 
proof of the sale of similar property in the 
vicinity at or near the time of the appro- 
priation: Id. 

It is competent for a witness to testify as 
to how much, in his opinion, defendant’s 
land would be depreciated in value on ac- 
count of the appropriation of a right of 
way and construction of a railway: Id. 

In assessing the amount of damages to 
property appropriated for right of way it is 
admissible in establishing its market value 
to show its value for any use for which it 
is adapted, and not merely the use to which 
it may have been put by the owner: Seat- 
tle. etc., Ry. Co. v. Murphine, 4 W., 448. 

Where a defendant, in attempting to ex- 
ercise its right of eminent domain, had 
surveyed and located its road over plain- 
tiff’s land, but that plaintiff offered to do- 
nate a right of way at another place, and 
relying on such promise said location was 
changed and the road constructed thereon 
at increased expense to defendant, held, 
that plaintiff was estopped from recovering 
damages for right of way: Oregon Nav. 
Co. v. Owsley, 3 W. T. 38. 

In condemnation proceedings evidence of- 
fered to show that defendant proposed in 
its construction of its road across certain 
irrigating ditches, to place them in the 
same condition as before and thereafter 
maintain them at defendant’s expense, is - 
admissible on the question of damages: Id. 

It is error, in awarding damages, to allow 
witnesses to include in their estimate the 
value of certain prospective rights to lands 
below high tide: Bellingham Bay, ete.. Ry. 
Co. v. Strand, 4 W.. 311. 

Where it is necessary to have the dam- 
ages assessed bya jury, the railway com- 
pany is entitled to open and close, both in 
production of proof and argument to the 
jury, as the burden is on the company, not 
only to show the necessity for the taking, 
but the reasonable value of the land anpro- 
priated: Bellingham Bay, ete.. Ry. C^. v. 
Strand, supra; Seattle, ete., Ry. Co. v. Mur- 
phine, supra; Seattle. ete., Ry. Co. v. Gil- 
christ, supra. 

In proceedings of this kind It is discre- 
tionary with the court whether to permit 
the jury to view the premises: Bellingham 
Bay, ete., Ry. Co. v. Strand, supra. 
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Where, under an agreement between a 
mill-owner and a railroad company, a rail- 
road switch has been constructed by the 
mill-owner, from the railroad to a mill for 
the purpose of running cars over same for 
the benefit of the mill, the mill-owner can- 
not escape liability for damages occasioned 
by the necessary operation of the switch in 
the customary manner, although the trains 
may be run and operated by the railroad 
company: Patton v. Olympia Door, etc., 
Co., 15 W., 210. 

If the owner of a lot has been damaged 
in a manner different from that of the pub- 
lic generally by the appropriation of a 
street for railroad purposes, he is entitled 
to compensation: Id.; following Hatch v. 
Tacoma, etc., Ry. Co., 6 W., 1. 

There is proof of damages peculiar to 
plaintiff in the construction and operation 
of a railroad track in the street in front of 
his dwelling house, when it appears that 
the track runs so close to the sidewalk that 
a team cannot stand between them clear of 
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the track, and that the dwelling house is 
damaged and rendered of less value by the 
running of trains over the track: Id. 

The law of ’88 (L. ’88, p. 58) on this subject 
repealed by implication the provisions of 
the city charter of Spokane Falis (L. '86, 
p. 3%, $ 11) giving jurisdiction to justices of 
the peace in eminent domain: N. P. Ry. 
Co. v. Haas, 2 W., 816. 

GENERALLY. —The present market value 
of the land is the measure of damages; and 
not its value in use to the owner or to the 
party seeking its condemnation: City of 
Santa Anna v. Harlin, 99 Cal., 538. 

No damages can be allowed for injuries 
to business caused merely by the improve- 


ment and not by the taking: San Fran- 
cisco v. Kiernan, 98 Cal., 6l4. 
Evidence admissible to prove value: 


Spring Valley W. W. Co. v. Drinkhouse, 92 
Cal., 528: San Diego L. & T. Co. v. Neale, 
ee 50; Santa Anna v. Harlin, 99 Cal., 
538. 


§ 5642. Judgment and Decree of Appropriation. 

At the time of rendering judgment for damages, whether upon default 
or trial, if the damages awarded be then paid, or upon their payment, if not 
paid at the time of rendering such judgment, the court, or judge thereof, shall 
also enter a judgment or decree of appropriation of the land, real estate, prem- 
ises, right-of-way, or other property sought to be appropriated, thereby vesting 
the legal title to the same in the corporation seeking to appropriate such land, 
real estate, premises, right-of-way, or other property for corporate purposes. 
Whenever said judgment or decree of appropriation shall affect lands, real 
estate, or other premises, a certified copy of such judgment or decree of appro- 
priation may be filed for record in the office of the auditor of the county where 
the said land, real estate, or other premises are situated, and shall be recorded 


by said auditor like a deed of real estate, and with like effect. 


If the title to 


said land, real estate, premises, or other property attempted to be acquired is 
found to be defective from any cause, the corporation may again institute pro- 
ceedings to acquire the same, as in this article provided. [Cf. L. 790, p. 298, 
§ 6; L. 791, p. 84, § 1; 2,H. C., § 653.] 


If the judgment of appropriation is ir- 
regular and erroneous on its face, because 
it docs not conform to the verdict and the 
statute in relation to the interest acquired 
by petitioner, the court may correct it upon 
motion or petition: Seattle, ete., Ry. Co. v. 
Johnson, 7 W., 97. 

A decree in condemnation proceedings ap- 
propriating certain lands for right of way 
purposes is not binding on the owner when 
not a party thereto, nor is he estopped from 
* setting up the Invalidity of the proceedings 
from the fact that he was present at the 
hearing and gave testimony therein, when 
it Was conceded on the hearing that no 
claim for damages in regard to that par- 
ticular lot was involved: Owen v. St. Paul, 
ete.. Ry. Co., 12 W.. 314. 

In an action of ejectment a decree in con- 
demnation proceedings awarding the land 
to defendant for right of way is no defense, 
where it appears that plaintiff was the 
owner of the land and had not been made 
evan to the condemnation proceedings: 
a. 

Where a railroad company obtained an 
assignment of a contract by which the 
owner agreed to convev a right of way to 
another road, in consideration of {ts con- 
struction between certain points: Held, 
that the right of the owner to compensa- 


tion accrued when the company entered 
the land; and that having entered without 
reference to the agreement in question, the 
company could not claim any right there- 
under to have the land conveyed, which it 
had already appropriated under the power 
of eminent domain: R. & N. Co. v. Day, 
3 W. T.. %2; and the land owner is likewise 
estopped from claiming compensation un- 
der the contract. as the company did not 
act upon the faith of it: Id. 

Under an agreement between the owner 
and a railway company whereby a right of 
way was to be conveyed in consideration of 
one dollar and expenses incident to execu- 
tion of deed. if the company should con- 
struct and operate its road thereon within 
two years, the substantial consideration is 
the construction and operation of the road, 
and upon performance dt this condition the 
equitable tithe passes to the company, al- 
though the money consideration may not 
have been paid: Matson v. Pt. Townsend 
S. Ry. Co.. 9 W., 449. 

Under Code of ’81, § 2475, in a particular 
action for damages for appropriation of 
land by a railway company: Held. that 
plaintiff was entitled to costs and disburse- 
ments, including tifteen dollars attorney’s 
fees: Owsley v. O. R. & N. Co., 1 W., 491. 
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$ 5643. Payment to Petitioner—On Appeal Money to Remain in Court. 

Upon the entry of judgment upon the verdict of the jury, or the decision 
of the court, or judge thereof, awarding damages, as hereinbefore prescribed, 
the petitioner, or any officer of or other person duly appointed by said cor- 
poration, may make payment of the damages assessed to the parties entitled 
to the same, and of the costs of the proceedings, by depositing the same with 
the clerk of said superior court, to be paid out under the direction of the 
court, or judge thereof; and upon making such payment into the court of the 
damages assessed and allowed, and of the costs to any land, real estate, prem- 
ises, or other property mentioned in said petition, such corporation shall be 
released and discharged from any and all further liability therefor, unless 


upon appeal the owner, or other person or party interested, shall recover a. 


greater amount of damages; and in that case, only for the amount in excess 
of the sum paid into said court, and the costs of appeal: Provided, That in 
case of an appeal to the supreme court of the state by. any party to the proceed- 
ings, the money so paid into the superior court by such corporation as afore- 
said shall remain in the custody of said court until the final determination of 
the proceedings by the said supreme court. [L. 90, p. 299, § 7; 2 H. C., 
§ 654.] 


A special proceeding to appropriate a on appeal may be brought.up as in ordinary 
“private way of necessity,” not being an civil actions: Long v. Billings, 7 W., 267. 

-equitable proceeding, but legal, the record 

$ 5644. Disposition of Money—Conflicting Claims. 

Any person, corporation, state, or county claiming to be entitled to any 
money paid into court, as provided in this article may apply to the court 
therefor, and upon furnishing evidence satisfactory to the court that he or it is 
entitled to the same, the court shall make an order directing the payment to 
such claimant the portion of such money as he or it shall be found entitled to; 
but if, upon application, the court, or judge thereof, shall decide that the 
title to the land, real estate, premises, or other property specified in the ap- 
plication of such claimant was in such condition as to require that an action 
be commenced to determine the conflicting claims thereto, he shall refuse 
such order until such action is commenced, and the conflicting claims to such 
land, real estate, premises, or other property be determined according to law. 
[Cf. L. 88, p. 61, § 8; L. 790, p. 299, § 8; 2 H. C., § 655. ] 


$5645. Appeal. 

Either party may appeal from the judgment for damages entered in the 
superior court to the supreme court of the state within thirty days after the 
entry of judgment as aforesaid, and such appeal shall bring before the supreme 
court the propriety and justness of the amount of damages in respect to the 
parties to the appeal: Provided, however, That no bond shall be required of 
any person interested in the property sought to be appropriated by such cor- 
poration, but in case the corporation appropriating such land, real estate, 
premises, or other property is appellant, it shall give a bond like that pre- 
scribed in the next following section, to be executed, filed, and approved in the 
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same manner: And provided further, That if the owner of the land, reał 
estate, premises, or-other property accepts the sum awarded by the jury, the 
court, or the judge thereof, he shall be deemed thereby to have waived con- 
clusively an appeal to the supreme court, and final judgment by default may 
be rendered in the superior court as in other cases. [Cf. L. 788, p. 61, § 93 
L. 790, p. 300, § 9; 2 H. C., § 656.] | 

Sce supra § 5643, disposition of moneys. O’Mera, 4 W., 17. 

The provision that either party “may” This provision being a special enactment : 
appeal from the judgment for damages, is not repealed by the general act of ’91, 
etc., must be construed to mean that the limiting the time for taking appeals: Id. 
appeal “must” be prosecuted within the For effect of appeal under $$ 2977, a 
time limited: Seattle, etc., Ry. Co. v. Cd. ’81, see Pearson v. Island Co., 3 W., 
$ 5646. Prosecution of Work Pending Appeal. 

The construction of any railway surface tramway, elevated cable tram- 
way, or canal, or the prosecution of any works or improvements by any cor- 
poration as aforesaid shall not be hindered, delayed or prevented by the 
prosecution of the appeal’ of any party to the proceedings: Provided, The 
corporation aforesaid shall execute and file with the clerk of the court in 
which the appeal is pending a bond to be approved by said clerk, with sufh- 
cient sureties, conditioned that the persons executing the same shall pay 
whatever amount may be required by the judgment of the court therein, and 
abide any rule or order of the court in relation to the matter in controversy. 
[Cf. L. 788, p. 62, § 10; L. 790, p. 300, § 10; 2 H. C., § 657; L. ’97, p. 64, §2.} 


$ 5647. Appropriation of Right-of-Way Through Defiles, etc. 

Any railroad company whose right-of-way passes through any canon, 
pass, or defile shall not prevent any other railroad company from the use and 
occupancy of said canon, pass, or defile for the purpose of its road in common ` 
with the road first located or the crossing of other railroads at grade, and any 
railroad company authorized by law to appropriate land, real estate, premises, 
or other property for right-of-way, or any other corporate purpose, may pre- 
sent a petition in the manner and form hereinbefore provided for the appro- 
priation of a right-of-way through any canon, pass, or defile for the purpose 
of its road, where right-of-way has already been located, condemned, or occu- 
pied by some other railroad company through such canon, pass, or defile for 
the purpose of its road, and thereupon like proceedings shall be had upon such 
petition as herein provided in other cases; and at the time of rendering judg- 
ment for damages, whether upon default or trial, the court, or judge thereof,. 
shall enter a judgment or decree authorizing said railroad company to occupy 
and use said right-of-way, road-bed, and track, if necessary, in common with 
the railroad company or companies already occupying or owning the same, 
and defining the terms and conditions upon which the same shall be so occu- 
pied and used in common. [L. 90, p. 301, § 12; 2 H. C., § 658.] 

This section provides for cases where it an earlier oe Seattle, etc., Ry. Co Ve 
is necessary for railroad to go through a State, 7 W., 150, 164 
canon, pass, or defile already occupied by 
§ 5648. Appropriation by Electric Power Companies, etc. 
The right of eminent domain is hereby extended to all corporations in- 
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corporated or that may hereafter be incorporated under the laws of this state 
or any state or territory of the United States, and doing business in this state, 
for the purpose of transmitting electric power by wire, cable or by any other 
means: Provided, however, That said right of eminent domain shall not be 
exercised in respect to any residence or business structure or structures. [L. 
95, p. 80, § 1.] 


$ 5649. Right to Enter Lands for Survey, etc. 

Every corporation incorporated or that may hereafter be incorporated 
under the laws of this state or any state or territory of the United States, and 
doing business in this state, for the purpose of transmitting electric power by 
wire, cable or any other means, shall have the right to enter upon any land 
between the termini of the proposed lines for the purpose of examining, lo- 


cating and surveying such lines, doing no unnecessary damage thereby. [L. 
95, p. 80, § 2.] 


§ 5650. ‘Procedure as in Other Cases. 

Every such corporation shall have the sone subject to the proviso con- 
tained in the last preceding section, to appropriate real estate or other prop- 
erty for mght-of-way or for any corporate purposes in the same manner and 
under the same procedure as now is or may be hereafter provided by the law in 
the case of other corporations authorized by the laws of thjs state to exercise 
the right of eminent domain. [L. 95, p. 80, $ 3.] 


CHAPTER VI. . 


OF WASTE, TRESPASS AND NUISANCE. 


$5654. Waste Actionable. 

Wrongs heretofore remediable by action of waste shall be subjects of 
actions, as other wrongs. [Cf. L.’54, p. 206, § 403; L. ’69, p. 143, § 554; Cd. 
"81, § 600; 2 H. C., § 659; see Ind., § 286.] 

See supra § 4800, limitation of actions for. 
See infra §§ 6298, 6299, action by administrator for waste, trespass, etc. 
§ 5655. Action Against Guardian or Tenant—Damages—Forfeiture—Eviction. 

If a guardian, tenant in severalty or in common, for life or for years, of 
real property, commit waste thereon, any person injured thereby may main- 
tain an action at law for damages therefor against such guardian or tenant; 
in which action there may be judgment for treble damages, forfeiture of the 
estate of the party committing or permitting the waste, and of eviction from 
the property. But judgment of forfeiture and eviction shall only be given 
in favor of the person entitled to the reversion against the tenant in possession, 
when the injury to the estate in reversion is determined in the action to be 
equal to the value of the tenant’s estate or unexpired term, or to have been 
done or suffered in malice. [Cf. L.’ 54, p. 206, § 403; L. ’69, p. 143, $ 555; 
Cd. ’81, § 601; 2 H. C., § 660; Or., § 337; see Ind., § 286; see Cal. C. C. P., 
§ 732. ] 
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See supra § 4862, venue in actions affect- 
ing real property. 

Injurles to lands formerly cognizable in 
the technical action of waste, were assem- 
bled ir this section, while those in which a 
stranger to the land was the wrong-doer, 
and which had been cognizable in the ac- 
tion of trespass, were collected and pro- 
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vided for in the two following sections: 
McLeod v. Ellis, 2 W., 117, 120. 

The common law remedies embraced in 
these sections are continued as before, 
though they are now to be known as ac- 
tions for injuries to real property instead 
of waste in one case and trespass in the 
other: Id. 


$ 5656. Trespass for Cutting Trees, etc.—Damage. 

Whenever any person shall cut down, girdle, or otherwise injure or carry 
off any tree, timber, or shrub on the land of another person, or on the street or 
highway in front of any person’s house, village, town, or city lot, or cultivated 
ground, or on the common or public grounds of any village, town, or city, or 
on the street or highway in front thereof, without lawful authority, in an 
action by such person, village, town or city, against the person committing 
such trespasses, or any of them, if judgment be given for the plaintiff, it shall 
be given for treble the amount of damages claimed or assessed_therefor, as 


the case may be. [L. ’69, p. 143, § 556; Cd. ’81, § 602; 2 H. C; § 661; Or, 


$ 388; Cal. C. C. P., § 733.] 


See infra §§ 7137, 7138. offense of trespass 
on inclosed and uninclosed lands. 

TRESPASS.—A person, though the own- 
er, has no right to invade forcibly the ac- 
tual and peaceful occupancy of land by 
another, even if the latter holds the same 
without right. By so doing he becomes a 
E nee: White v. Territory, 3 W. T., 
97. 

The owners of lands upon which a rall- 
road company has entered without notice 
of an intention to appropriate the same 
under the statute, anc without setting 
apart the lands to be taken, may maintain 
trespass for injuries to their property: Bel- 
lingham Bay, etc., Ry. Co. v. Loose, 2 W., 
ie Downs v. Seattle, etc., Ry. Co.. 5 W., 
TS 

A person entering upon inclosed and im- 
proved lands occupied and claimed under a 
certificate of purchase from a railroad com- 
pany is a naked trespasser: Laurendeau v. 
Fugelli, 1 W., 55 

A lessee’s possession of stone quarried 
from his leasehold estate is sufficient to 
support replevin against a trepasser who 
removes the same: Reynolds v. Dexter 
Horton & Co., 2 W., 18. 

Although the act of quarrying may he 

waste by the tenant, his possession or that 
of his assignee is good as against a mere 
wrong-doer: Id. 

In an action for the wrongful conversion 
of trees, not commenced or tried in the 
county where the lands were situated, a 
paragraph of the complaint relating to 
trespass thereon based upon this section of 
the code may be rejected as surplussage. 
and the action treated merely as one of 
conversion in order to sustain the jurisdic- 
tion of the court: McLeod v. Ellis, 2 W., 
117. 

In an action to enjoin the commission of 
trespass upon lands the complaint is de- 
fective where the trespasses are alleged in 
general terms only: Wilkeson C. & C. Co. 
v. Driver, 9 W., 177. 

A. brought sult against B. for damage to 
his crops by cattle of B. Upon trial, it 
being disclosed that C. had an interest in 
the crops, the court summarily dismissed 
the action, because of the non-joinder of C.: 
Held, error in so doing; thac the interest of 
C. might be consistent with the right of A. 
to recover for the trespass and at most 
could only operate as a partial failure of 


proof: Washburn v. Lawton, 1 W. T., 253. 

In an action of trespass to real property, 
parol proof of plaintiff’s undisputed posses- 
sion is sufficient to show title in himself, 
when no better title is alleged to be in de- 
fendant or some other Peron a Spurlock v. 
Pt. Townsend So. Ry. Co., W., 29. 

In an action of trespass y a lessee to re- 
cover damages for the tearing down of a 
leased building and the removal of the les- 
see’s effects therefrom, evidence of the 
market value of the building and contents 
He inadmissible: Froelich v. Morse, 15 W., 


DAMAGES.—An instruction that the jury 
could themselves assess treble damages is 
erronecus, as it is for the court to treble 
the damages in its judgment after the jury 
have assessed actual damages: McLeod v. 
Ellis, 2 W., 117. 

In an action to enjoin defendant from 
interfering with plaintiff’s right to take 
gravel from defendant’s land, defendant 
cunnot counter-claim damages committed 
by plaintiff to the land and growing wheat 
when such trespass has no connection with 
the taking of the gravel: Corliss v. Dun- 
ning, 8 W., 332 

Proof of damages subsequent to com- 
mencement of an action is inadmissible 
under an answer which states, “that for 
the period of one year prior to the com- 
mencement of said cause plaintiff has 
wrongfully and oppressively torn down de- 
fendant’s fences, etc.’ Id. 

This section was not Intended to apply to 
cases in which the trespass was committed 
through an innocent mistake as to the 
boundary or location of a tract of land 
claimed by the defendant: See the next 
section; Barnes v. Jones, 51 Cal., 303; Batch- 
elder v. Kelly, 10 N. H., 486; 34 Am. Dec., 


174; Russell v. Irby, 18 Ala., 181; Perkins v. 
Hackelman, 26 Miss.. 41; 59 Am. Dec., 243; 
Whitecraft v. Vanderver, 12 Ill., 235. 


When the plaintiff seeks to recover treble 
damages under this section in an action, 
he should so state in his complaint and de- 

mand judgment therefor, so that defendant 
may be apprised of the claim; and the 
facts stated must bring the claim within 
the statute: Neff v. Pennoyer, 3 Saw., 4%. 
Defendant may then defend by specially 
pleading any of the causes mentioned in 
the next section: Id. 
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$ 5657. Casual or Involuntary Trespass—Damages. 

If upon trial of such action it shall appear that the trespass was casual or 
involuntary, or that the defendant had probable cause to believe that the 
land on which such trespass was committed was his own, or that of the person 
in whose service or by whose direction the act was done, or that such tree or 
timber was taken from uninclosed woodlands, for the purpose of repairing 
any public highway or bridge upon the land, or adjoining it, judgment shall 
only be given for single damages. [L. ’69, p. 143, § 557; Cd. 781, § 603; 2 H. 
C., § 662; see Or., § 339.] 


§ 5658. Injunction to Prevent Waste. 

When any two or more persons are opposing claimants under the laws of 
the United States to any land in this state, and one is threatening to commit 
upon such land waste which tends materially to lessen the value of the inheri- 
itance, and which cannot be compensated by damages, and there is imminent 
danger that unless restrained such waste will be committed, the party, on filing 
his complaint and satisfying the court or judge of the existence of the facts, 
may have an injunction to restrain the adverse party. In all cases he shall 
give notice and bond as is provided in other cases where injunction is granted, 
and the injunction when granted shall be set aside or modified as is provided 
generally for injunction and restraining orders. [L. 754, p. 206, § 404; Cd. 
°81, § 604; 2 H. C., § 663.] 


The statute assumes that there will be include the state: McBride v. Board of 


instances where money will be inadequate 
to compensate for damages to lands: Ar- 
ment v. Hensel, 5 W., 152, 154. 

Cutting down trees on public land is 
waste within the meaning of this section, 
and an injunction will lie by a claimant 
thereof to restrain an opposing claimant 
from committing waste thereon: Td. 

The provisions of this section are not ap- 
plicable in a case in which the state is one 


Comimnrs., 44 Fed. Rep. (Wash.), 17. 

A bill for an injunction to prevent waste, 
showing that plaintiff is an applicant to 
purchase the premises from the United 
States as mineral land; that his right is 
under contest in the land office; that de- 
fendant claims title adversely to him, does 
not state a case within the exception to 
the rule, that equity will not interfere to 
prevent Waste When complainant’s title is 


of the claimants, because the word ‘‘per- in dispute: Id. 


son,” when used in the statute, does not 
§ 5659. Action by Occupant of Unsurveyed Land. 

Any person now occupying and settled upon, or who may hereafter occupy 
or settle upon, any of the unsurveyed public lands, not to exceed one hundred 
and sixty acres, in this state, for the purpose of holding and cultivating the 
same, may commence and maintain any action, in any court of competent 
jurisdiction, for interference with or injuries done to his or her possessions of 
said lands, against any person or persons so interfering with or injuring such 
lands or possessions: Provided always, That if any of the aforesaid class of 
settlers are absent from their claims continuously for a period of six months 
in any one year, the said person or persons shall be deemed to have forfeited all 
rights under this section. [L. 783, p. 70, § 1; 2 H. C., $ 545.] 


“Section” substituted for “act,” being identical as to the provisions referred to. 
§ 5660. Actionable Nuisances, Defined. 


The obstruction of any highway, or the closing of the channel of any 
stream used for boating or rafting logs, lumber, or timber, or whatever is 
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injurious to health, or indecent, or offensive to the senses, or an obstruction 
to the free use of property, so as to essentially interfere with the comfortable 
enjoyment of the life and property, is a nuisance, and the subject of an action 
for damages and other and further relief. [Cf. L. 54, p. 207, § 405; L. ’69, 
p. 144, § 559; Cd. ’81, § 605; 2 H. C., § 664.] 


See supra § 3084 et teq., public nuisances. 
See supra § 3057, private nuisance defined. 
A court of equity will not grant injunc- 
tive relief against parties destroying or 
threatening to destroy a fence placed and 


The obstruction of a public road by build- 
ing a fenee therein is a nuisance which 
may be abated by any person injuriously 
affected thereby, provided it be done with- 
out committing a breach of the peace or 


maintuined upon a public highway in vio- 
ae of law: Johnson v. Maxwell, 2 W., 


doing unnecessary injury: Id. 
§ 5661. Who May Maintain. 

Such action may be brought by any person whose property is injuriously 
affected or whose personal enjoyment is lessened. by the nuisance. If the 
judgment be given for the plaintiff in such action, he may, in addition to the 
execution to enforce the same, on motion, have an order allowing a warrant to 
issue to the sheriff to abate such nuisance. Such motion shall be allowed, of 
course, unless it appear on the hearing that the nuisance has ceased, or that 
such remedy is inadequate to abate or prevent the continuance of the nuisance, 
in which latter case the plaintiff may have the defendant enjoined. [Cf. L. 
754, p. 207, § 406; L. 769, p. 144, § 560; Cd. 781, § 606; L. 791, p. 89, § 1; 2 


H. C., § 665; see Or., § 333. ] 


An injunction will not He to restrain the 
sale of intoxicating liquors to plaintiff's 
employees on the ground that some of such 
employees become Intoxicated and become 
disqualitied from rendering service to their 
ey er: N. P. Ry. Co. v. Whalen, 3 W. 

. 4a2 

A complaint by a railroad company alleg- 
ing that there are a number of saloons and 
gambling houses along the line of its road, 
and that they are public and private nui- 
sances, but failing to name any particular 
houses, or designate wherein it is disorderly 
or a nuisance, is insufficient: Id. 

A city, proceeding to abate a nuisance in 
one of its str2ets, is clothed with the attri- 
butes of sovereignty, and may prosecute its 
sult in the first instance by a PIU in equity: 
Moore v. Walla Walla, 2 W. T., 184. 

Resort to a judicial tribunal should pre- 
cede destruction of property, where there 
is any doubt as to existing rights of the 
person whose property is sought to be de- 
stroyed: Spokane St. Ry. Co. v. Spokane 
Falls, 6 W., 521, 527. 

Although a street railway track con- 
structed without authority may be techni- 
cally a nuisance, yet where there is no gen- 
eral law of the city declaring such railway 
a nuisance and authorizing its abatement, 
the city is not authorized, under a charter 
provision empowering it “to cause any nul- 
ounce to be abated,” to tear up the same: 


The fact that the remedy provided by 
§ 6660 and this section for the abatement of 
a nuisance is an action at law, will not pre- 
clude the court from granting equitable re- 
licf, in a proceeding therefor, when a suit 
at law for the abatement of the nuisance 
would prove entirely inadequate: Carl v. 
West Aberdeen Land, etec.. Co., 13 W.. 616. 

Although the obstruction of a navigable 
stream may be a public nuisance, yet a pri- 
vate action may be maintained for its re- 
moval, when plaintiffs have a special in- 
terest In having the obstruction removed so 
that they can float their logs down the 
stream: Id. 


The fact that the court mistakenly ad- 
mitted evidence competent only in a sult at 
law for the abatement of a nuisance, will 
not deprive plaintiffs of a right to equitable 
relief, where the pleadings and proofs are 
sufficient to warrant the granting of such 
relief: Id. 

Boom companies organized under § 4387 et 
seq. have no right to interfere with the 
navigation or use of the streams upon 
which they have constructed booms: Id. 

A decree granting equitable relief in a 
petition for a mandatory injunction against 
a nuisance, which impliedly goes farther 
and adjudges the abatement of the nul- 
sance, should be interpreted In the light of 
the finding made by the court, In which 
it has decided that it is not within its prov- 
ince, in the action brought. to determine 
whether or not an obstruction should be 
abated as a nuisance: Id. 

ABATEMENT OF NUISANCE — IN- 
JUNCTION.—A party who recovers dam- 
ages may have the nuisance abated: Trul- 
linger v. Marsh, 6 Or., 36. The party may 
have an injunction to stay threatened in- 
yuy ua property: Parrish v. Stephens, 
1 

Unless on the hearing (after recovery of 
damages) or the motion to abate the nui- 
sance it appears that it has ceased, or that 
the remedy would be inadequate, the court 
must order the warrant provided by this 
section to issue. The court cannot direct 
defendant to abate the nuisance established 
on the trial, nor prescribe the mode in 
which it is to be done, Its jurisdiction ex- 
tends to making the order allowing the 
warrant, leaving to the sheriff the duty to 
properly execute it; and the sheriff's duty 
is to abate the nufsance with as little in- 
jury to detendant as possible; and for any 
unnecessary damage he as Hable to the in- 
jured party: Ankeny v. Fairview Milling 
Co., 10 Or., 300. 

In an action for damages for a private 
nuisance, where the plaintiff recovers a 
verdict, and judgment is entered thereon in 
his favor, and the record does not show on, 
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its face the particular nuisance established 
by the verdict, it is competent for the court 
in which the trial was had, in making the 
order allowing the warrant to issue for its 
abatement. to identify such nuisance by 
means of its own knowledge from the evi- 
dence introduced on the trial and applica- 
ble to the issues made in the pleadings: Id. 

Affidavits or other documents, properly 
filed and considered by the court below, on 


§ 5662. 


the hearing of the motion for an order al- 
lowing a warrant to issue to the sheriff for 
abatement of a private nuisance, constitute 
parts of the record of such proceeding 
without being made such by a bill of ex- 
ceptions. There is no technical record or 
“judgment roll” in such cases, the statute 
not having prescribed of what it shall con- 
sist; therefore it includes AN papers proper- 
ly filed in the court below: Id. 


Warrant for Abatement of Nuisance. 


If the order be made, the clerk shall thereafter, at any time within six 
months, when requested by the plaintiff, issue such warrant directed to the 
sheriff, requiring him forthwith to abate the nuisance at the expense of the 
defendant, and return the warrant as soon thereafter as may be, with his pro- 
ceedings indorsed thereon. ‘The expenses of abating the nuisance may be 
levied by the sheriff on the property of the defendant, and in this respect the 
warrant is to be deemed an execution against property. [Cf. L. 754, p. 207, § 
407; L.’69, p. 145, § 561; Cd. 81, § 607; 2 H. C., § 666; Or., § 334.] 


§ 5663. Stay of Warrant. 

At any time before the order is made or the warrant issues, the defendant 
may, on motion to the court, or judge thereof, have an order to stay the issue 
of such warrant for such period as may be necessary, not exceeding six months, 
to allow the defendant to abate the nuisance himself, upon his giving bond to 
the plaintiff, in a sufficient amount, with one or more sureties, to the satisfac- 
tion of the court, or judge thereof, that he will abate it within the time and in 
the manner specified in such order. The sureties shall justify as bail upon 
arrest. If the defendant fails to abate such nuisance within the time specified, 
the warrant for the abatement of the nuisance may issue as if the same had not 
been stayed. [L.’69, p. 145, § 562; Cd. ’81, § 608; 2 H. C., § 667; see Or., §§ 
335, 336.] 


See supra § 3099, stay in cases of public 


See supra § 5480, qualifications of bail on 
nuisance. 


arrest. 


CHAPTER VII. 
OF ESTABLISHMENT OF BOUNDARIES OF LANDS. 


§ 5667. Establishment of Lost or Uncertain Boundary Lines. 

Whenever the boundaries of lands between two or more adjoining pro- 
prietors shall have been lost, or by time, accident, or any other cause shall have 
become obscure or uncertain, and the adjoining proprietors cannot agree to 
establish the same, one or more of said adjoining proprietors may bring his 
civil action in equity, in the superior court for the county in which such lands, 
or part of them, are situated, and such superior court, as a court of equity, 
may, upon such complaint, order such lost or uncertain boundaries to be 
erected and established and properly marked. [L. *86, p. 104, § 1; 2 H. C., 
$ 668; Abb. R. P. S., p. 242.] 


22 5668-5673. ] 


See supra § 498, establishment of lines and 
corners by county surveyor. 

The true corner for a donation claim is 
where the United States surveyor estab- 
lished it, notwithstanding its location may 
not be such as is designated on the plat or 
field notes; but proof of such actual estab- 
lishment at a place other than that indi- 
cated by the field notes must be clear and 
convincing: Cadeau v. Elliott, 7 W.. 205; 
Greer v. Squire, 9 W., 359; see Squire v. 
Greer, 2 W., 209. 

Where neither course, distance, nor com- 
puted contents agree with the monuments, 
yet the monument controls when it is defi- 
nitely ascertained: Cadeau v. Elliott, su- 


pra. 

If a deed describes the land conveyed as 
commencing at a pointwest of the northeast 
corner of a certain section, the presump- 
tion is that the point is due west, although 
the north line of the section is not the true 
meridian; but such presumption may be re- 
butted by extraneous testimony: Reed v. 
Tacoma Bldg. & Sav. Assn., 2 W., 198; 26 
Am. St. Rep., 85). 

Reference to a plat or map In a deed of 
conveyance makes it a part thereof; and 
when thus incorporated all the lines there- 
of have the same effect as monuments in 
controlling courses and distances therein 
set out: State v. Tide Land Appraisers, 5 
W., 425, 426. 

Where the custom of surveyors in laying 
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out plats and in running lines is to make 
them conform to the nearest lines of the 
government survey, if such lines vary from 
the true line upon which they should have 
been run, the boundary lines given in a 
deed of conveyance as running north and 
south and east and west will be construed 
as conforming with the variations in the 
nearest lines of the government survey: 
J o coma Bidg., etc., Assn. v. Clark, 8 W., 


Where a corner post placed upon the 
original government survey cannot be more 
definitely located than as being somewhere 
within a space covered by a circle whose 
radius is fifty feet or more, it must be held 
to be a lost corner within the rule for the 
relocation of such ccrners: Wilkeson Coal 
& Coke Co. v. Driver, 13 W., 610. 

The relocation of a lost quarter post is 
without effect unless there is proof that, in 
relocating it. the rules prescribed by the 
United States statutes and the regulations 
adopted thereunder, have been complied 
with: Id. 

GENERALLY.—Under &§ 506-510, Oregon 
Code (similar to the provisions of this chap- 
ter), jurisdiction of equity extends to cases 
of confused or uncertain boundary lines, 
but it does not give jurisdiction to deter- 
mine questions of title: King v. Brigham, 
23 Or.. 262: School District v. Price, 23 Or., 
294; Miner v. Caples, 23 Or., 303. 


§ 5668. Commissioners Appointed—Duties of. 
Said court may, in its discretion, appoint commissioners, not exceeding 


three competent and disinterested persons, one or more of whom shall be 
practical surveyors, residents of the state, which commissioners shall be, before 
entering upon their duties, duly sworn to perform their said duties faithfully, 
and the said commissioners shall thereupon survey, erect, establish, and prop- 
erly mark said boundaries, and return to the court a plat of said survey, and 
the field-notes thereof, together with their report. Said report shall be ad- 
visory, and either party may except thercto, in the same manner as to a report 
of referees. [L. ’86, p. 105, § 2; 2 H. C., § 669; Abb. R. P. S., p. 242.] 


§ 5669. Proceedings, How Conducted—Decree. 

The proceedings shall be conducted as other civil actions, and the court, 
on final decree, shall apportion the costs of the proceedings equitably, and 
the costs so apportioned shall be a lien upon the said lands, severally, as against 
any transfer or encumbrance made of or attaching to said lands, from the time 
of the tiling of the complaint: Provided, A notice of lis pendens is filed in the 
auditors office of the proper county, in accordance with law. [L. ’86, p. 105, 
§ 3; 2 H. C., § 670; Abb. R. P. S., p. 242.] 


CHAPTER VIII. 
OF ACTIONS BY AND AGAINST PUBLIC CORPORATIONS. 


§ 5673. Actions by Public Corporations. 

An action at law may be maintained by any county, incorporated town, 
schoo] district, or other pubhe corporation of like character in this state, in its 
corporate name, and upon a cause of action accruing to it, in its corporate 
character, and not otherwise, in either of the following cases:— 
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1. Upon a contract made with such public corporation; 
2. Upon a liability prescribed by law in favor of such public corporation; 


3. To recover a penalty or forfeiture given to such public corporation; 
4, To recover damages for an injury to the corporate rights or property of 


such public corporation. [L. 769, p. 154, § 601; Cd. ’81, § 661; 2 H. C., $ 


671; Or., § 349.] 


See supra § 265, capacity of counties to 
sue and be sued. 

See supra § 266, actions to be brought in 
corporate name. 

See supra 5608, actions against the state. 

See supra § 741, power of cities of first 
class to sue and be sued. 

See supra § 841, power of citles of second 
class to sue and be sued. 

See supra § 925, power of cities of third 
class to sue and be sued. 

See supra § 1078. power of cities of fourth 
class to sue and be sued. 


See title 7, chapter 17, actions by and 
against townships. 

Municipal corporations are subject to suit 
only in the county in which they are situ- 
aeo North Yakima v. Superior Court, 4 

7., 65. 

A county is not liable for personal in- 
juries caused by a defective sidewalk under 
its control: Clark v. Lincoln Co., 1 W., 518. 

A county, as a body corporate to sue and 
be sued, has a right to admit service of a 
copy of a notice of appeal, and the clerk is 
the proper officer through whom to make 


See supra § 2312, power and liability of 


service: Reed v. Benton Co., 10 Or., 15. 
school districts. 


$ 5674. Actions Against Public Corporations. 

An action may be maintained against a county, or other of the public 
corporations mentioned or described in the preceding section, either upon a 
contract made by such county or other public corporation in its corporate 
character, and within the scope of its authority, or for an injury to the rights 
of the plaintiff arising from some act or omission of such county or other public 
corporation. [L. ’69, p. 154, § 602; Cd. ’81, § 662; 2 H. C., § 672; Or., § 
550. | 

The question of a county’s Hability de- 
ends solely upon the statute: Grant Co. v. 
ake Co., 17 Or., 453; Kelly v. Multnomah 
Co., 18 Or., 356. 

Authority to sue a county is not derived 


from this section, but exists independent of 
it: Grant Co. v. Lake Co., supra. 


The presentation of a claim to the board 
of county commissioners is a condition pre- 
cedent to the commencement of an action 
against the county for its recovery: Pow- 
ue River Cattle Co. v. Custer Co., 9 Mont., 


§ 5675. Verification of Pleadings by Public Corporations. 

Jn such actions, the pleadings of the public corporation shall be verified 
by any of the officers representing it in its corporate capacity, in the same 
manner as if such officer was a defendant in the action, or by the agent or 
attorney thereof, as in ordinary actions. [L. 769, p. 154, § 603; Cd. ’81, § 653; 
2H. C., $ 673; Or., $ 351.] 


$ 5676. Manner of Enforcing Judgments. 

If judgment be given for the recovery of money or damages against such 
couniy or other public corporation, no execution shall issue thereon for the 
collection of such money or damages, but such judgment in such respect shall 
be satisfied as follows:— 

1. The party in whose favor such judgment is given may, at any time there- 
afier, when execution might issue on a like judgment against a private person, 
present a certified transcript of the docket thereof to the officer of such county 
or other public corporation who is authorized to draw orders on the treasury 
thereof; 

2. On the presentation of such transcript, such officer shall draw an order 
on such treasurer for the amount of the judgment, in favor of the party for 
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whom the same was given. Thereafter such order shall be presented for pay- 
ment and paid with like effect and in like manner as other orders upon the 
treasurer of such county or other public corporation; 

3. The certified transcript herein provided for shall not be furnished by 
the clerk, unless at the time an execution might issue on such judgment if the 
same were against a private person, nor until satisfaction of the same judg- 
ment in respect to such money or damages be acknowledged as in ordinary 
cases. The clerk shall include in the transcript the memorandum of such 
acknowledgment of satisfaction and the entry thereof. Unless the transcript 
contain such memorandum, no order upon the treasurer shall issue thereon. 
[L. 769, p. 154, § 604; Cd. 81, § 664; 2 H. C., § 674; Or., § 352. ] 


See supra § 435, municipal warrants, ac- mandamus, and questions affecting the le- 
tion on. See notes. gality of the warrant can be tried therein: 

This section did not contemplate the issue Cloud v. Town of Sumas, 9 W., re Union 
of warrants in satisfaction of judgments Savings Bank v. Gelbach, 8 
except against existing funds, but a general All that a judgment creditor ae A “city can 
practice has grown out of issuing them like obtain is a warrant for the payment of his 
other warrants and paying them as the claim according to the provisions of this 
treasurer is able, with interest at the legal section. No execution can be issued there- 
rate from time of presentation until paid: on against the town: Cloud v. Town of 
Seymour v. Spokane, 6 W.. 362, 364. Sumas, supra; see La France Fire Engine 

An action cannot be maintained upon a Co. v. Mt. Vernon, 9 W.. 142, 145; La France 
city warrant, but the holder’s remedy, in Fire Engine Co. v. Davis, 9 W., 600; Eide- 
case of refusal of the treasurer to make miller v. Tacoma, 14 W., 376, 387. 
payment in the order of presentation, is by 
§ 5677. Officer Refusing to Satisfy Judgment May be Attached. 

Should the proper officer of said corporation fail or refuse to satisfy said 

judgment, as in the preceding section provided, an attachment may be issued 
to compel his performance of said duty. [L.’69, p. 155, § 605; Cd. 81, § 665; 


2? H. C., § 675.] 


$ 5678. Tender Condition Precedent to Action to Enjoin Tax Collection. 

Hereafter no action or proceeding shall be commenced or instituted in 
any court of this state to enjoin the sale of any property for taxes, or to enjoin 
the collection of any taxes, or for the recovery of any property sold for taxes, 
unless the person or corporation desiring to commence or institute such action 
or proceeding shall first pay, or cause to be paid, or shall tender to the officer 
entitled under the law to receive the same, all taxes, penalties, interest, and 
costs justly due and unpaid from such person or corporation on the property 
sought to be sold or recovered. [L.?’88, p. 43, § 1; 2 H. C., § 676.] 


See supra §$§ 5431-432, injunctions. See notes to § 1767 supra. 


§ 5679. What Complaint Must State. 

In all actions to enjoin the sale of any property for taxes, in all actions 
to enjoin the collection of any tax, and in all actions for the recovery of any 
property sold for taxes, the complainant must state and set forth specially in 
his complaint the tax that is justly due, with penalties, interest, and costs, the 
tax alleged to be illegal, and point out the illegality thereof; that the taxes for 
that and previous years have been paid; and when the action is for the recov- 
ery of lands or other property sold for taxes against the person ur corporation 
in possession thereof, that all taxes, penalties, interest, and costs paid by the 
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purchaser at tax sale, his assignees or grantees, have been fully paid or ten- 
dered, and payment refused. [L. 88, p. 44, § 2; 2 H. C., § 677.] 


§ 5680. Construction. 

The provisions of sections 5678 and 5679 shall be construed as imposing 
additional conditions upon the power of the court or judge in granting injunc- 
tions to those already imposed, and of imposing additional conditions upon 
the complainant in actions for the recovery of property sold for taxes. [L. 
"88, p. 44, § 3; 2 H. C., § 678.] 


CHAPTER IX. 


OF ACTIONS ON OFFICIAL BONDS, FINES AND FORFEITURES. 


§ 5684. Official Bonds, to Whom Deemed Security. 

The official bond of a public officer to the state, or to any county, city, 
town, or other municipal or public corporation of like character therein, shall 
be deemed a security to the state, or to such county, city, town, or other mu- 
nicipal or public corporation, as the case may be, and also to all persons sev- 
erally, for the official delinquencies against which it is intended to provide. 


[L. 769, p. 152, § 592; Cd. 781, § 652; 


See supra § 1529 et seq., provisions for re- 
lease of sureties on official bonds. 

See infra § 5705 et seq., actions for protec- 
tion to sureties, and notes. 

See supra § 5492, bonds not to fail for want 
of form. 

See supra §§ 1519, 1520, actions on official 
bonds. 

See infra $ 5925, action on contractor's 
bond to indemnify public corporations. 

ACTIONS ON.—An action may be malin- 
tained on the official bond of a treasurer of 
the board of regents of the agricultural 
college for the failure to turn over fnuds in 
his hands to his successor o pPonteg by the 
board: State v. Smith, 9 W. 

The fact that a custodian oe ae funds is 
required by law to give a bond for the 
proper disposition of moneys coming into 
his hands does not thereby constitute him 
amere debtor to the city, to the extent that 
the funds can be garnisheed by his judg- 
ment creditors: Marx v. Parker. 9 W., 473. 

In an action on the official bond of the 
county treasurer for moneys unaccounted 
for, held, in a particular case, that the find- 
ines of the referee justify the conclusion of 
law that plaintiff was entitled to judgement 
for the sum eee OoN eN for: Ferry v. 
King Co., 2 W., 

Settlements ae by the county commis- 
sioners with an officer have not the force of 
a judicial decision, and are not hinding on 
the county: Ferry v. King Co., supra; Dil- 
lon v. Spokane Co., 3 W. T., 498. 

If the legislature has extended the term 
of an officer beyond the limit fixed by law 
at the time of his election and qualification, 
the sureties upon his bond cannot be held 
Hable for his official acts during such ex- 
tended term: King Co. v. Ferry, 5 W., 536; 
34 Am. St. Rep., $80. 

Sureties on official bond of a chief of 
police cannot be held liable for his acts in 
receiving and detaining in a city prison 
persons arrested without process by police 
officers of the city, as such acts are done 
virtute officii but colore officii: Marquis v. 
Willard, 12 W., 528. 


2 H. C., § 694; see Or., § 340.] 


DEFECTS—ALTERATIONS.—An official 
bond with no penal sum named in it, but 
left in blank where the penalty should be 
inserted, is a nullity: Walla Walla Co. v. 
Ping, 1 W. T- 339, And when the penal sum 
is not written in it until after It has been 
signed and sealed by the sureties and 
passed from their control, for delivery, the 
sureties are not estopped from denying 
their lability, although the bond has been 
accepted without knowledge of the alter- 
ation: Wala Walla Co. v. Ping, supra; 
criticised in King Co. v. Ferry, supra. 

Although there has been an alteration 
made in an official bond of a county treas- 
urer before delivery, by erasure in the body 
of the bond of the name of a person pro- 
posed as surety. and the substitution of an- 
other name without the knowledge or con- 
sent of the sureties signing tbe same, yet 
where the bond is regular on its face and 
erasures incapable of easy detection., and 
the commissioners have no notice thereof, 
the sureties must be held liable thereon: 
King Co. v. Ferry. supra. 

It is not a fatal defect in a bond to secure 
laborers and material men under § 5925 infra 
to name the board of school directors as 
ob}igees, instead of the state of Washing- 
ton: Ihrig v. Scott, 5 W., d84; Wadsworth 
v. School District, 7 W., 485, 

Where an oOffictal bond has been altered 
after execution by erasing the name of one 
surety and substituting that of another 
person, the sureties who do not consent 
thereto are thereby discharged: Fairhaven 
v. Cowgill, 8 W., 686; compare King Co. v. 
Ferry, supra. 

The contract which embodies the obliga- 
tion of an official bond, like any other con- 
tract. must be construed to give effect to 
the intention of the parties, and that inten- 
tion is to be gathered from the language 
employed and the circumstances surround- 
ing its execution: King Co. v. Ferry, od W. 
536, 550. 

A bond is valid under $ 5492 supra If it 
appear therefrom that it was executed and 
accepted with the intention on the part of 
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all parties to provide the security required 
by said statute, although it may not be in 
eect statutory form: Ihrig v. Scott, 5 W., 


Although an official bond tis executed, 
charging the sureties with separate and 
limited liabilities in accordance with § 1528 
supra, yet such fact does not alter the rule 
that sureties who do not consent to the 
release or withdrawal of the co-sureties are 
entitled to discharge from lability on the 
bond: Fairhaven v. Cowgill, 8 W., 686. The 
fact that sureties on an official bond, im- 
mediately after discovery of defalcation by 
their principal. unite with a co-surety, who 
had been substituted without their knowl- 
edge in place of another surety, in an en- 
deavor to hold the money of the principal 
upon deposit in bank, does not amount to 
a ratification of the altered bond: 

EVIDENCE.—In an action on an official 
bond, the bond may be introduced in evi- 
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dence without first explaining an evident 
alteration in a material part of the instru- 
ment: Fairhaven v. Cowgill, supra. And 
under plea of general denial, evidence ls 
admissible to show an alteration therein 
after its execution: Id. 

Failure to produce a bond or a copy be- 
fore trial, where the same is material, will 
not preclude proof of loss and contents, 
where a sufficient excuse is made for a 
failure to produce same: Spears v. Law- 
rence, 10 W.. 368. 

GENERALLY. —Where an official under- 
taking has been lost so that no copy can be 
obtained, a person damaged by the delin- 
quency of the officer may sue in equity to 
establish the bond and obtain Vana to sue 
on it: Howe v. Taylor, 6 Or., : 

Delivery and acceptance of official bond 
of municipal officer may be inferred from 
Sd lea Portland v. Besser, 10 Or., 


§ 5685. Injured Party May Maintain Action. 
When a public officer by official misconduct or neglect of duty shall for- 


feit his official bond, or render his sureties therein liable upon such bond, any 
person injured by such misconduct or neglect, or who is by law entitled to the 
benefit of the security, may maintain an action at law thereon in his own name 
against the officer and his sureties to recover the amount to which he may by 
reason thereof be entitled. [J.. 769, p. 152, § 593; Cd. 81, § 653; 2 H. C., § 
695; Or., § 341.] 


A judgment creditor may sue on a sher- 
iff’s bond for injury resulting from his neg- 
lect or refusal to levy on property of the fore subject to levy, is one for the jury un- 
judgment debtor, in pursuance of execu- der proper instruotions: Moore v. Floyd, 
tion in his hands: Habersham v. Sears, 11 4 Or., 101 
Or., 431; in such case, the question whether 


the title to property alleged to be that of 
the judgment debtor was in him. and there- 


§ 5686. Leave to Commence Action. 

Before an action can be commenced by a plaintiff, other than the state, or 
the municipal or public corporation named in the bond, leave shall be obtained 
of the court, or judge thereof, where the action is triable. Such leave shall 
be granted upon the production of a certified copy of the bond, and an affidavit 
of the plaintiff, or some person in his behalf, showing the delinquency. But 
if the matter set forth in his affidavit be such that, if true, the party applying 
would clearly not be entitled to recover in the action, the leave shall not be 
granted. If it does not appear from the complaint that the leave herein 
provided for has been granted, the defendant, on motion, shall be entitled to 
judgment of nonsuit; if it does, the defendant may controvert the allegation, 
and if the issue be found in his fayor, judgment shall be given accordingly. 
[L. 69, p. 152, § 594; Cd. ’81, $ 654; 2 H. C., § 696; Or., § 342. ] 


See supra § 1519, who may maintain action an official bond by any person other than 
on official bond. the obligee named therein, leave of court to 
This section does not apply to suits commence the action must be obtained, and 
against administrators. as they are not the motion for a non-suit should be granted 
publie officers within the mee of this in the absence of such leave: Crook Co. v. 
chapter: Bartels v. Gove, 4 W. Bushnell, 15 Or., 169; Hume v. Kelly, 43 Pac. 
Before an action can be E upon Rep. (Or.), 380. 


§ 5687. Judgment for Delinquency No Bar to Another Action. 


A judgment in favor of a party for one delinquency shall not preclude 
the same or another party from maintaining another action on the same bond 
for another delinquency. [L. 769, p. 153, § 595; Cd. ’81, § 655; 2 H. C., § 

7; Or. § 343. ] 
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§ 5688. Amount of Judgment. 

In an action upon an official bond, if judgments have been recovered 
against the surety therein other than by confession, equal in the aggregate to 
the penalty, or any part thereof, of such bond, and if such recovery be estab- 
lished on the trial, judgment shall not be given against such surety for an 
amount exceeding such penalty, or such portion thereof as is not already recov- 
ered against him. [L. ’69, p. 153, § 596; Cd. ’81, § 656; 2 H. C., § 698; Or., 
§ 344.] 


§ 5689. Actions for Fines and Forfeitures. 

Fines and forfeitures may be recovered by an action at law in the name of 
the officer or person to whom they are by law given, or in the naine of the 
officer or person who by law is authorized to prosecute for them. [L. 69, p. 
153, § 597; Cd. 781, § 657; 2 H. C., § 699; Or., § 345.] 

See supra § 489), limitations of actions for. prosecuting attorney sues as these n his 
Under this and the following sections the own name: Hanna v. Wells, 4 Or., 24 
$ 5690. Amount of Recovery. 

When an action shall be commenced for a penalty which by law is not to 
exceed a certain amount, the action may be commenced for that amount, and 
if judgment be given for the plaintiff, it may be for such amount or less, in 
the discretion of the court, in proportion to the offense. [L.’69, p. 153, § 598; 
Cd. ’81, § 658; 2 H. C., § 700; Or., § 346.] 


$ 5691. Collusive Judgment No Bar. 

A recovery of a judgment for a penalty or forfeiture by collusion between 
the plaintiff and defendant, with intent to save the defendant wholly or par- 
tially from the consequences contemplated by law, in case when the penalty 
or forfeiture is given wholly or partly to the person who prosecutes, shall not 
bar the recovery of the same by another person. [L. 769, p. 153, § 599; Cd. 
"81, § 659; 2 H. C., § 701; Or., § 347.] 


§ 5692. Disposition of Fines and Forfeitures—Venue. 

Fines and forfeitures not specially granted or otherwise appropriated by 
law, when recovered, shall be paid into the school fund of the proper county. 
Whenever, by the provisions of law, any property, real or personal, shall be 
forfeited to the state, or to any officer for its use, the action for the recovery 
of such property may be commenced in any county where the defendant may 
be found, or where such property may be. [L. 69, p. 153, § 600; Cd. 781, $ 
660; 2 H. C., § 702; Or., § 348.] 


See infra § 6977 and notes, disposition of fines. 
See supra § 2388, to be paid to school fund. 
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CHAPTER X. 


OF ACTIONS BY AND AGAINST EXECUTORS AND ADMINISTRATORS. 


$ 5695. What Actions Survive. 

All other causes of action [than those enumerated in section 4828 supra] 
by one person against another, whether arising on contract or otherwise, sur- 
vive to the personal representatives of the former and against the personal 
representatives of the latter. Where the cause of action survives, as herein 
provided, the executors or administrators may maintain an action at law 
thereon against the party against whom the cause of action accrued, or after 
his death, against his personal representatives. [L.’69, p. 165, § 659; Cd. ’81, 


§ 718; 2 H. C., § 704; Abb. R. P. S., p. 415; Or., § 370.] 


See Laws of ’69, p. 166, 8 665: Laws of '77, 
p. 147, § 728, omitted from Code of ’81, limi- 
tation of actions on claims against estates. 

Section 703 of 2 Hill’s Code, which pre- 
ceded this section, is omitted as repealed 
by § 4828 supra. See cases cited in § 4828. 

See supra § 4838, survival of action for per- 
sonal injury. 

See infra § 6233 et seq., limitations of ac- 
tions on claims against estates; see also on 
same subject, § 4804 supra. 

See supra § 4802, limitation of actions by 
heirs, etc., against executor or administra- 
tor for malfeasance, etc. 

See supra § 4810, suspension of statute of 
limitation by death of party. 

See supra § 4825, executors, etc., as parties. 

See supra § 4837, action not to abate by 
disability if continued by or against repre- 
sentatives. 

See infra §8§ 6297-6304, actions by and 
against executors and administrators in 
certain cases. 

See supra § 4796, imitations of actions. 

See supra § 4797, limitations of actions on 
real property. 

See infra §§ 5934-5939, limitations of actions 
for liens for logs. 

See infra § 6184, limitations against sure- 


es, 

See infra § 6228, limitations claims against 
estates. 

See infra § 6302, limitations of action 
against fraudulent conveyance. 

Mere personal torts which die with a 
party and do not survive to his personal 
representatives are not assignable: Slau- 
son v. Schwabacher Bros. & Co., 4 W., 783. 


The legislature did not intend to declare 
by this section what causes of action 
should survive, but were legislating merely 
with reference to causes which already sur- 
vive: : 

In an action by an administrator against 
the son of the deceas2d for the appropria- 
tion of property and the collection of debts 
belonging to the deceased, it was error to 
exclude a brother of defendant from testify- 
ing, because such person was not interes:ed 
adversely to the estate: McCoy v. Ayers, 
2 W. T., 307. 

A suit in equity may be maintained 
against the person collecting money with- 
out authority from a debtor, if it be shown 
ae the debtor to the estate is Insolvent: 


If an unauthorized person collects debts 
belonging to an estate, an action at law 
cannot be maintained against him, for the 
recovery of the mcney by the administrator, 
because the original debtor is still Hable to 
the estate. The rule is otherwise as to spe- 
cific property, subject to identification in 
a hands of one unauthorized to receive it: 


Negotiable notes collected by an adminis- 
trator in Oregon and accounted for by him 
relleves the administrator from liability 
therefor at the suit of an administrator in 
this territory. although the notes were se- 
cured by mortgage on property therein: Id. 

Sufficiency of a complaint considered and 
the powers of an executor under the will 
discussed in Miller v. Burst, 11 W., 260. 

See notes to § 3650. 


§ 5696. Several Representatives Regarded as One. 
In an action against several executors or administrators, they shall all be 


considered as one person representing their testator or intestate, and judgment 
may be given and execution issued against all of them who are defendants in 
the action, although the notice be served only on part of them, in the same 
manner and with like effect as if served on all, except as provided in the next 
section. [L. 69, p. 165, $ 660; Cd. 81, § 719; 2 H. C., § 705; Abb. R. P. S., 
p. 415; Or., § 372.] 


§ 5697. Judgment by Default—Not Evidence of Assets, When. 
When a judgment is given against an executor or administrator for want 
of answer, such judgment is not to be deemed evidence of assets in his hands, 
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unless it appear that the complaint alleged assets, and that the notice was 
served upon him. [L. ’69, p. 166, § 661; Cd. ’81, § 720; 2 H. C., § 706; Or., 
§ 373. ] 


§ 5698. Inventory May be Contradicted, When. 

In an action against executors and administrators, in which the fact of 
their having administered the estate of their testator or intestate, or any part 
thereof, is put in issue, and the inventory of the property of the deceased re- 
turned by them is given in evidence, the same may be contradicted or avoided 
by evidence,— 

1. That any property has been omitted in such inventory, or was not re- 
turned therein at its full value, or that since the return thereof such property 
has increased in value; 

2. That such property has perished or been lost without the fault of such 
executors or administrators, or that it has been fairly and duly sold by 
them at a less price than the value so returned, or that since the return of the 
inventory such property has deteriorated in value. In such action the de- 
fendants cannot be charged for any things in action specified in their inven- 
tory, unless it appear that they have been collected, or with due diligence 
might have been. [L. 769, p. 166, § 662; Cd. 81, § 721; 2 H. C., § 707; Or., 
§ 374.] 


§ 5699. No Liability as Executor de Son Tort. 

No person is liable to an action as executor of his own wrong for having 
taken, received, or interfered with the property of a deceased person, but is 
responsible to the executors or administrators of such deceased person for 
the value of all property so taken or received, and for all injury caused by his 
interference with the estate of the deceased. [L. ’69, p. 166, § 663; Cd. ’81, 
§ 722; 2 H. C., § 708; Or., § 375.] 


If a husband acts as executor of a de- 
ceased wife's will, but, at the time of his 
death. has not completed administration 
upon her estate, and the executors of his 
own will take possession and administer 
upon all the property the husband held, 
including the separate and community es- 
tate of the deceased wife, such administra- 
tion is merely irregular and not void, nor 
do the ordinary rules relating to liability of 


abolish the common law rule, and to take 
away the remedy which a creditor formerly 
had to charge an executor de son tort as 
such. His remedy now is to procure the 
appointment of an administrator and have 
a proceeding instituted in the name of the 
latter to recover the property misappropri- 
ated: Rutherford v. Thompson, 14 Or., 236, 
But the principles of law governing the 
rights of the administrator to recover are 


the same as those formerly applied in ac- 


executors de son tort apply thereto: In re 
5 tions against an executor de son tort: Id. 


Hill's Estate, 6 W., 285. 
The effect of this section is, it seems, to 
$ 5700. Executor of Executor—Limit of Powers of. 
An executor of an executor has no authority as such to commence or 
maintain an action or proceeding relating to the estate of the testator of the 
first executor, or to take any charge or control thereof. [L. ’69, p. 166, § 664; 


Cd. °81, § 723; 2 H. C., § 709; Or., $ 376.] 


$ 5701. Provisional Remedies, When Authorized. 

In an action against an executor or administrator as such, the remedies, 
of arrest and attachment shall not be allowed on account of the acts of: his 
testator or intestate; but for his own acts as such executor or administrator, 
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such remedies shall be allowed for the same causes in the manner and with 
like effect as in actions at law generally. [L.’69, p. 167, § 666; Cd. ’81, § 724; 


2? H. C., § 710; Or., § 379.] 


CHAPTER XI. 


OF PROTECTION OF SURETIES. 


§ 5705. Notice to Creditor to Institute Action. 

Any person bound as surety upon any contract in writing for the payment 
of money or the performance of any act, when the right of action has accrued, 
may require, by notice in writing, the creditor or obligee forthwith to institute 
an acton upon the contract. [L. 754, p. 210, § 426; Cd. ’81, § 644; 2 H. C., 


$ 756; Ind., § 1210. ] 


See supra § 1529 et seq., provisions for the 
release of sureties on official bonds. 

See supra § 5084 and notes, sureties on offi- 
cial bonds. 

See supra § 5688, aggregute judgment 
against sureties on official bonds. 

See supra § 1526 et seq., sureties on official 
bonds, number, justification and extent of 
liability. 

e supra § 5283, contribution and subroga- 


on. 
“eee infra § 5710, contribution among sure- 
es, 

See infra § 5709, subrogation. 

See supra § 3650 et seq., and notes, bills of 
exchange and promissory notes. 

This section has no application to a case 
where the principals on the bond are non- 
residents, and it is not made to appear that 
they have property in the state Hable to 
attachment: Seattle Crockery Co. v. Haley, 
6 W., 302, 304. 

The leaning of the law being in favor of 
sureties, their contracts are strictly con- 
atrued: Walla Walla v. Ping, 1 W. T., 339. 

If two persons have signed a promissory 
note jointly, but nothing to show which was 
principal and which was surety, it is com- 
petent to show by extrinsic evidence these 
facts and that the payee had knowledge of 
the same: Harman v. Hale, 1 W. T., 422; 34 
Am. Dec., 816; see Warburton v. Ralph, 9 
W., 537. And such showing may be made in 
an action at law under our code: Harman 
v. Hale, supra. 

The statute permitting sureties, in an ac- 
tion against them and their principals, to 
have the question of suretyship adjudicated 
is not a limitation of their rights as existing 
before its enactment, but is intended as an 
additional and more complete remedy than 
existed under the common law: Denny v. 
Sayward, 10 W., 422. 

Where a judgment has been rendered 
against sureties without fault on their part 
and after defense made in good faith by 
them, such judgement will be conclusive in 
an action by them to recover money which 
they paid on account thereof, if the princi- 
pal had Knowledge of the action, even 
though he was not served with process 
therein: Id. 

The doctrine of res adjudicata does not 
apply to an action brought by a surety to 
recover from his principal such portion as 
has been paid upon a judgment obtained 
against them in a former action, in which 
the principal was a defendant, but in which 
no judgment had been taken against him 
for the reason that he was a non-resident 
of the state and did not appear in the ac- 
tion: ld. 


Sureties cannot escape liability because of 
the failure of the obligee to inform them of 
the existence of a judgment held by him 
against the principal, nor because of a rep- 
resentation by the obligee that their re- 
sponsibility as sureties would be merely 
noiai Oregon Natl. Bank v. Gardner, 13 

ry 154. 

NOTICE TO SUE.—If the payee forbear 
suing after request in writing by surety as 
provided in this section such delay will 
operate to discharge the liability: Harman 
v. Hale, supra. A verbal request is insuti- 
cient: Id. Fraudulent conduct by payee 
which lulls the surety into groundless con- 
tidence and prevents him from obtaining in- 
demnity is sufficient to discharge him: Id. 

EXTENSION OF TIME.—If, after matu- 
rity of a note, the holder thereof takes from 
the principais thereon a new note extend- 
ing the time of payment of the debt, with- 
out the knowledge of the sureties, the latter 
are discharged: First Natl. Bank v. Har- 
ris, 7 W., 139. 

If a contract for the extension of time of 
payment of a promissory note executed by 
two principal makers and their sureties is 
made with one of the principals only, such 
contract is valid, and, if not assented to by 
the sureties, will result in their discharge: 
Warburton v. Ralph, 9% W., 537. 

The request of a surety upon a promis- 
sory note that further time be granted him 
for payment will not estop him from claim- 
ing a discharge, when a contract for exten- 
sion has been entered into with his princi- 
pal without his knowledge or consent: Id. 

lf a payee, at the time of extending the 
time of payment of a promissory note, re- 
serves his rights against sureties thereon, 
the extension will not operate as a dis- 
charge, although the sureties may not 
have been notifled: National Bank v. Jose, 
10 W., 18). 

A mere oral request upon the part of the 
surety to sue, and a promise upon the part 
of the creditor to comply, will not consti- 
tute a waiver of the notice in writing re- 
quired by this section, when it appears that 
the demand for suit had been made some 
ten months before suit was actually 
brought by the creditor: Kittridge v. Sleg- 
mier, 11 W., 3. 

If. afier a surety has notified the creditor 
to bring suit, he subsequently consents to 
the dismissal of the suit brought pursuant 
to such notice, he will remain bound with- 
out any new promise: Id. 

GENERALLY. — NOTICE. — To entitle a 
surety to a release he must have followed 
the remedy prescribed by this and the next 
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section: Barnes v. Mowry, 129 Ind., 568; 28 
N. E., 535; Hamrick v. Barnett, 1 Ind. App., 
1; 27 N. E., 106. 

In the absence of the statutory notice the 
mere failure of the holder of a note to at- 
tempt its collection until the principal 
maker has become insolvent does not re- 
lease a maker who signs as tye May v. 
Reed, 125 Ind., 199; 25 N. 

The notice ‘contemplated in this section 
cannot be given before a cause of action 
accrues to the creditor; and the delay of 
the creditor to sue will not discharge the 
surety when no other notice has been given: 
Scales v. Cox, 106 Ind., 261; 6 N. E.. 622 

The notice to sue must be given to the 
payee, not to his attorney: Driskill v. 
Board, 53 Ind., 532; and it must be in writ- 
ing, and must be served personally, by read- 
ing and delivering a copy to the creditor, or 
to some person of lawful age, at his usual 
place of residence. Proof of service may be 
made by affidavit: McCoy v. Lockwood, 71 
Ind., 319. 

When notice is given by a surety, it is the 
creditor's duty to sue in the county having 
jurisdiction, at the first term thereafter: 
Craft v. Dodd, 15 Ind., 380. 

LIABILITY OF SURETY.—If a new note 
be given to indemnify the surety on the old 
note, it becomes an additional security in 
the hands of the pavee, for the surety’s 
benefit: Heeg v. Weigand, 33 Ind., 289. 

Sureties may agree to become liable and 
assent to the delivery of a bond, without 
its being signed by the principal: Wild-Cat 
Branch v. Ball, 45 Ind.. 213. 

For distinction betw een surety and guar- 


§ 5706. Surety Discharged, When. 
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anty: See McMillan v. Bulls Head Bank, 
32 Ind., 11; Gaff v. Sims, 43 Ind., 262. 

The surety may yoo usury: Stockton v 
Coleman, 39 Ind., 

What estops aes ee estops the sure- 
ty: McCabe v. Raney, 32 Ind.. 309. 

DISCHARGE OF SURETY.—The collat- 
eral liability of the surety ends with the 
extinguishment of the principal's debt: 
Bridges v. Blake, 106 Ind., 322; 6 N. E., $33. 

When a creditor accepts part payment of 
a note and reloans the balance to the prin- 
cipal debtor, the sureties are discharged: 
Spurgeon v. Smitha, 114 Ind., 453; 17 N. E., 
105; and if money is actually produced. and 
an unconditional offer made by the princi- 
pal debtor to pay his note then due, and 
the creditor refuses its acceptance, and 
asks the debtor to retain it, the sureties are 
discharged: Id. 

An extension of time to a principal, in 
order to release the surety, must be for a 
definite time, and not a mere forbearance 
to ue. 2: ach v. Zimmerman, 106 Ind.. 495; 
TN. ; Prather v. Young, 67 Ind., 480, 

The frand of the principal cannot be in- 
voked as a defense by the surety unless he 
can show that the payee participated in or 
had knowledge of it: Lucas v. Owens, 113 
Ind.. 521; 6 N. B., 196; OON v. Isenbice, 
123 Ind., 10; 23 N. B., 

It isa good derenee’ an action against 
a surety that, subsequently to the making 
and delivery of the note the name of an- 
other surety was added without his con- 
E Owens v. Tague, 3 Ind. App., 245; 29 

7 eer 


If the creditor or obligee shall not proceed within a reasonable time to 
bring his action upon such contract, and prosecute the same to judgment and 
execution, the surety shall be discharged from all liability thereon. [L. ’ 


427 
427; 


p. 210, § 


See notes to last section. 


§ 5707. Trial of Suretyship. 


Cd. ’81, § 645; 2 H. C., § 757; Ind., § 1211.] 


When any action is brought against two or more defendants upon a con- 


tract, any one or more of the defendants being surety for the others, the 
surety may, upon a written complaint to the court, cause the question of se- 
curityship to be tried and determined upon the issues made by the parties 
at the trial of the cause, or at any time before or after the trial, but such 
proceedings shall not affect the proceedings of the plaintiff. [L. 54, p. 210, 
§ 428; Cd. *81, § 646; 2 H. C., § 758; Ind., § 1212.] 


§ 5708. Order to Exhaust Principal’s Property. 

If the finding upon such issue be in favor of the surety, the court shall 
make an order directing the sheriff to levy the execution upon and first exhaust 
the property of the principal before a levy shall be made upon the property of 
the surety, and the clerk shall indorse a memorandum of the order upon the 
execution. [L. 754, p. 211, § 429; Cd. 781, § 647; 2 H. C., § 759; Ind., 
Ś 1213.] 


To bring a case within the statute, a 
party to be Hable must have been a surety 
at the inception of the contract: Fensler 
v. Prather, 43 I[nd., 119 

The statutory remedics as between prin- 
cipal and surety do not take away that 
of the common law: Harker v. Glidewell, 
23 Ind., 219. 


When the fact of suretyship has been ad- 
judged, and is shown in the execution, the 
sheriff may be enjoined from levying upon 
a surety’s property until he first levies upon 
that of the principal. The insolvency of 
either or both makes no difference: John- 
son v. Harris, 69 Ind., 305. 
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$ 5709. Subrogation of Surety. 

When any defendant surety in a judgment or special bail or replevin 
[bail], or surety in a delivery bond or replevin bond, or any person being 
surety in any bond whatever, has been or shall be compelled to pay any judg- 
ment, or any part thereof, or shall make any payment which is applied upon 
such judgment by reason of such suretyship, or when any sheriff or other 
officer or other surety upon his official bond shall be compelled te pay any 
judgment, or any part thereof, by reason of any default of euch officer. except 
for failing to pay over money collected, or for wasting property levied upon, 
the judginent shall not be discharged by such payment, but shall remain in 
force for the use of the bail, surety, officer, or other person making such pay- 
ment, and after the plaintiff is paid, so much of the judgment as remains 
unsatisfied may be prosecuted to execution for his use. [L. 754, p. 211, § 430; 
Cd. 781, § 648; 2 H. C., § 760; Ind., § 1214.] 


See supra § 5705, notes, notice to institute 
action. 

This section preserves to the surety not 
only the judgment, but also the benefit of 
any levy made on the judgment debtor’s 
property under an execution issued on the 
judgment: Murray v. Meade, 5 W., 693, 696. 

If after levy of an execution upon the 
property of the judgment debtor sufficient 
to satisfy the judgment against him, the 
judgment and costs are paid by a surety of 
the judgment debtor, who takes an assign- 
ment of all rights of plaintiff under such 
judgment and execution, the surety does 
not stand in the position of a volunteer, 
but is subrogated to plaintiff’s rights: Mur- 
ray v. Meade, supra. 


$ 5710. Contribution Among Sureties. 


GENERALLY.—This section does not ap- 
ply where the judgment is against. two 
obligors on a promissory note which fails 
to show any suretyship, and the judgment 
is paid by one of them without raising any 
issue as to which was surety: DeWitt v. 
Boring, 123 Ind., 4; 23 N. E., 1085. 

The surety may, at any time, pay the 
judgment to the plaintiff, and assume the 
collection of it for his own use: Hogshead 
v. Williams, 55 Ind., 145. 

A sheriff who has become Hable and paid 
a judgment, by neglecting to return an exe- 
cution thereon according to law. is within 
the meaning of this section: Burbank v. 
Slinkard, 33 Ind., 493. 


Any one of several judgment defendants, and any one of several replevin 


bail having paid and satisfied the plaintiff, shall have the remedy provided 
in the last section against the co-defendants and co-sureties to collect of them 
the ratable proportion each is equitably bound to pay. [L. 754, p. 211, § 431; 


Cd. 781, § 649; 2 H. C., § 761; Ind., 


See supra § 5140, satisfaction of judgments. 

The provision of § 5705 as to notice has no 
bearing as to the rights of co-sureties as 
against each other: Reiter v. Cumback, 
1 Ind. App., 41; 27 N. E., 443. 

The sheriff cannot be compelled to notice 
or observe equities as between co-sureties, 
Sections 5706, 5707 only relate to the princi- 
pal and the sureties: Schooley v. Fletcher, 
45 Ind., 86. 

It is only when a surety has paid more 
than his share of the liability that he can 
call upon a co-surety for contribution: Id. 

The presumption is that sureties are co- 
sureties, and that they are all equally 
bound to contribute to the payment of the 
debt in case of the default of the principal, 


§ 5711. 


$ 1215.] 


and this is true although they may have 
entered into the contract at different times 
or signed different instruments: Houck v. 
Graham, 106 Ind., 195: 6 N. E., 494; but where 
the surety signs with an understanding 
with makers and pavee that he should be 
Hable only after those who have indorsed 
before him should be exhausted it is a good 
defense for contribution against a co-sure- 


ty: Houck v. Graham, supra. 
An action for contribution by a surety 
against a co-surety may he maintained 


without joining another co-surety, who is 
without the jurisdiction of the court; the 
lability of co-sureties is several, not joint: 
Voss v. Lewis, 126 Ind., 155; 25 N. EB., 892. 


eo 


Jh 


Surety Shall Not Suffer Judgment, When. 


No surety or his representative shall confess judgment or suffer judgment 


by default in any case where he is notified that there is a valid defense, if the 
principal will enter himself defendant to the action and tender to the surety 
or his representatives good security to indemnify him, to be approved by the 
court. [L.’54, p. 211, § 432; Cd.’81, § 650; 2 H. C., § 762; Ind., § 1216.] 
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§ 5712. Provisions Extended to Heirs of Sureties. 

The foregoing provisions of this chapter shall extend to heirs, executors, 
and administrators of deceased persons, but the provisions of section 5706 
shall not operate against persons under legal disabilities. [L. 754, p. 211, 
§ 433; Cd. ’81, § 651; 2 H. C., § 763; Ind., § 1218.] 


CHAPTER XII. 


OF DIVORCE AND ALIMONY. 


§ 5716. Grounds for Divorce. 


Divorces may be granted by the superior court on application of the 
party injured, for the following causes:— 

1. When the consent’to the marriage of the party applying for the divorce 

was obtained by force or fraud, and there has been no subsequent voluntary 


cohabitation; 


2. For adultery on the part of the wife or of the husband, when unforgiven, 
and application is made within one year after it shall come to the knowledge 


of the party applying for divorce; 
3. Impotency; 
4. Abandonment for one year; 


5. Cruel treatment of either party by the other, or personal indignities 


rendering life burdensome; 


6. Habitual drunkenness of either party, or the neglect or refusal of the- 
husband to make suitable provisions for his family; 

7. The imprisonment of either party in the penitentiary, if complaint is 
filed during the term of such imprisonment; 

And a divorce may be granted upon application of either party for any 
other cause deemed by the court sufficient, and the court shall be satisfied that 


the parties can no longer live together; 


8. In case of incurable chronic mania or dementia of either party, having 
existed for ten years or more, the court may, in its discretion, grant a divorce. 
[Cf. L. 754, p. 405, § 1; Cd. 781, § 2000; L. ’86, p. 120, § 1; L. 791, p. 42, § 1; 
2 H. C., § 764; Abb. R. P. S., pp. 423-428. ] 


See Const.. Art. IT., § 24: The legislature 
has no power ,to grant divorces. 

See supra § 4467 et seq., marriage, how 
contracted. 

See supra § 44&8 et seq., property rights of 
husband and wife. 

See supra § 4503 et seq., provisions relating 
to husband and wife. 

See supra § 4877, service by publication. 

THE MARRIAGE RELATION is a status 
rather than a contract, and can be annulled 
by public authority, without impairing 
vested rights: Maynard v. Hill, 2 W. T., 
one affirmed in Maynard v. Hill, 125 U. S., 


A legislative divorce granted hy the ter- 
ritory of Oregon, held, not obnoxious to the 
provision of the Federal constitution for- 
bidding laws to be passed impairing the ob- 
ligation of contracts: Maynard v. Valen- 
tine, 2 W. T., 3. 

Paragraph 8 of this section, relating to 


incurable chronic mania or dementia, is 
constitutional and not void as against pub- 
lic policy: Hickman v. Hickman, 1 W., 257; 
22 Am. St. Rep., 148. 

PLEADINGS.—No binding order can be 

made upon a person in no manner made a 
party to a divorce suit: Madison v. Madi- 
son, 1 W. T.. 60. 

It is not an improper joinder of causes of 
actien in a suit for divorce and alimony to 
seek to set aside at the same time certain 
fravduient conveyances on which the award 
of alimony wor be dependent: Prouty v. 
Prouty, 4 W., 

Refusal to Sis allegations in defend- 
ant’s answer setting forth the physical con- 
dition of the defendant and the present and 
prospective financial condition of the par- 
ties, although not constituting a defense to 
the action, is not prejudicial error: Lee v. 
Lee, 3 W.. 236, 239. 

Although the court may have erred in 
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denying the defendant's motion to dismiss 
an action for divorce at close of plaintiff's 
testimony, it is cured by defendant there- 
after proceeding with the case: Scoland v. 
Scoland, 4 W., 118. 

A decree of divorce granted the wife on 
her cross-complaint will not be set aside 
after three years, for want of jurisdiction, 
on the ground of her non-residence, as her 
appearance estopped her from denying jur- 
isdiction: Ferry v. Ferry, 9 W., 239. 

While new and separate items of com- 
plaint, sufficient in themselves as grounds 
for divorce, cannot be proved unless plead- 
ed, minor circumstances and general con- 
duct which disclose the animus of defend- 
ant in the commission of the acts charged 
may be shown: Lee v. Lee, supra. 

CRUELTY. — Acts of cruelty occurring 
subsequent to the action for divorcee should 
be alleged by supplemental complaint: Sco- 
land v. Scoland, supra. 

In an action by a wife for divorce on the 
ground of her husband's cruelty in publicly 
accusing her of unchastity, where the evi- 
dence is conflictirg. and {ft appears that his 
conduct was stimulated by jealousy, for 
which the act of the wife gave some occa- 
sion, the findings of the trial court against 
the plaintiff will not be disturbed: Blurock 
v. Blurock, 4 W., 495. 

If the evidence in an action on the ground 
of cruelty shows that the husband was 
often violent in the treatment of his wife. 
forcibly laying hands upon and striking 
her at times; called her vile and abusive 
names in the presence of their minor chil- 
dren, a decree granting a divorce will be 
sustained: Dennison v. Dennison, 4 W.. 705. 

In an action for divorce on the grounds of 
the husband’s eruelty in maliciously and 
publicly charging the wife with adultery, a 
decree in her favor will not be reversed, 
although her indiscreet conduct in receiving 
visits of a man to whom her husband made 
objections was the direct cause of his accu- 
sations: Scoland v. Scoland, supra. 

If the uncontradicted testimony shows 
frequent Intoxication of husband, and at 
such times he is abusive, and is guilty of 
insulting conduct towards her, frequent 
threats of violence, and sometimes violently 
assaulting her; accusing her of infidelity, 
etc., She is entitled to a decree of divorce on 
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the ground of cruelty: Lee v. Lee, supra. 

ADULTERY.—In charging adultery it is 
necessary to allege time and place of the 
act, and make proof with some particular- 
ity of circumstances going to show its com- 
mission: Dennison v. Dennison, supra. 

Cohabitation will not be presumed where 
the wife, after bringing suit, continues to 
reside in the home of herself and defendant 
but testifles that she slept separate an 
apart from him and no longer lived with 
him as his wife: Id., 708. 

A complaint for divorce on the ground of 
adultery which fails to allege that the last 
act was committed within one year before 
the commencement of the action and was 
unforgiven, is insufficient; but such defect 
is cured by judgment, where proof showing 
such fact has been admitted without objec- 
tion: Burdick v. Burdick, 7 W., 533. 

PROOF.—A divorce will not be denied be- 
cause the evidence is conflicting as to the 
misconduct of the wife being the cause of 
the husband’s jealousy and mistreatment of 
her: Dennison v. Dennison, supra. 

A decree should not be granted when the 
evidence discloses no other ground for di- 
Vorce than that the parties will not live 
together as husband and wite: McDougall 
v. McDougall, 5 W., 802. 

A wife can be a witness in her own behalf 
in an action for divoree, and is not required 
to prove every material fact alleged in her 
complaint by testimony in addition to her 
own: Lee v. Lee, supra. 

This section, subd. 7, lodges a discretion- 
ary power in the court which must be ex- 
ercised in a sound and legal manner so as 
to conduce to domestic harmony and the 
peace and morality of society: Colvin v. 
Colvin, 15 W., 490. 

A court is warranted in refusing a di- 
voree, although finding that the parties 
cannot live peaceably together, when such 


‘failure is due to thelr own obstinacy and 


stubbornness, and both parties are cqually 
in fault: Id. 

Plaintiff is not entitled to a divorce upon 
the ground of abuse, when the only evi- 
dence to support the action is proof, in the 
most general terms, of abusive language on 
the part of defendant, and plaintiff's own 
testimony shows that he was alike culpa- 
ble: Luce v. Luce, 15 W., 608. 


When there is any doubt as to the facts rendering a marriage void, either 
party may apply for, and on proof obtain, a decree of nullity of marriage. 


[Cf. L. 754, p. 406, § 2; Cd. 781, $ 
Abb. R. P. S., pp. 423-428. ] 


2001; L. 791, p. 42, 


g 2; 2 H. C., § 765; 


See supra § 4468 et seq., marriage, how contracted. 


§ 5718. Resident May Apply, When. 


Any person who has been a resident of the state for one year may file 
his or her complaint for a divorce or decree of nullity of marriage, under oath, 
in the superior court of the county where he or she may reside, and like pro- 
ceedings shall be had thereon as in civil cases. [L.. 754, p. 406, § 3; Cd. ’81, 


§ 2002; R TEC, 


See supra § 4925, verification of pleadings. 
If the husband has been domiciled in the 
state for one year, the wife may maintain 
an action for divorce, though she did not 
come to the state until some months after 


$ 166; 


her husband, as her residence dates from 
the commencement of his: Prouty v. 
Prouty, 4 Wa 174. 


In an action for divorce plaintiff? must af- 


Abb. R. P. S., pp. 423-428.] 


firmatively plead, and satisfactorily prove, 
prior residence in the state for the period of 
a year or more: Luce v. Luce, 15 W., 608. 
The fact that plaintiff left his home in the 
East and came to the state of Washington 
in search of a location, afterwards going to 
the state of California’ in pursuit of the 
same object. and then returning to the 
state of Washington, where he settled and 
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went into business, is not sufficient to es- 
tablish his residence here before his return 
from California, in the absence of proof of 
any intention to make a definite location in 
this state prior to his actual settlement: Id. 

This section requiring an action for di- 
vorce to be commenced in the county in 
which the plaintiff resides, the defendant is 
not entitled, under § 4855 supra, to have the 
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cause removed for trial to another county, 
in which he maintains his residence: Pfuel- 
ler v. Superior Ccurt, 14 W., 115. 

A veritication of a complaint for divorce 
to the effect that plaintiff believes its con- 
tents to be true, is a sufficient compliance 
with the requirements of this section, that 
it be made “under oath’: Burdick v. Bur- 
dick, 7 W., 533. 


$ 5719. Proof Required. 

When the defendant does not answer, or, answering, admits the allega- 
tions in the complaint, the court shall require proof before granting a divorce 
or a decree of nullity. [L. 754, p. 406, $ 4; Cd. 781, § 2003; 2 H. C., § 767.] 


§ 5720. Defendant May File Cross-Complaint. 

The defendant may, in addition to his or her answer, file [a] cross- 
complaint for divorce, and the court may, in such case, grant a divorce, if any, 
in favor of either party, or as an [on] application of both. [L. 754, p. 406, § 5; 
Cd. 81, § 2004; 2 H. C., § 768.] 


§ 5721. Both Parties Deemed Applying. 

Both parties shall be considered as applying for a divorce when the com- 
plaints of both are filed in the same action, and when the defendant, by his 
or her cross-complaint, also applies for divorce. [Cf. L. 754, p. 406, § 6; Cd. 
781, § 2005; L. 91, p. 42, § 3; 2 H. C., § 769.] 


§ 5722. Interlocutory Orders. f 
Pending the action for divorce the court, or judge thereof, may make, 
and by attachment enforce, such orders for the disposition of the persons, 
property and children of the parties as may be deemed right and proper, and 
such orders relative to the expenses of such action as will insure to the wife 
an efficient preparation of her case, and a fair and impartial trial thereof; 
and on decreeing or refusing to decree a divorce, the court may, in its discre- 
tion, require the husband to pay all reasonable expenses of the wife in the 
prosecution or defense of the action, when such divorce has been granted or 
refused, and give judgment therefor. [Cf. L. 754, p. 406, § 7; Cd. 81, § 2006; 


L. 91, p. 43, $ 4; 2 H. C., $ 770.) 


See supra § 4509, custody of children. 

See notes to § 5814. 

ALIMONY .—If the wife has heen decreed 
a monthly allowance for support of herself 
and children, and the same made a Hien on 
husband's real estate, upon failure of hus- 
band to make the payments, the lien may 
be foreclosed and the monthly payments 
converted into a gross sum: King v. Miller, 
10 W., 274; and the decree may direct such 
gross sum to be paid the wife without re- 
striction as to its disposition: Td. 

The supreme court will not review the ac- 
tion of the trial court in refusing to order 
the defendant husband to pay as costs the 
fees of officers and of all witnesses of plain- 
tiff. and a sufficient amount to enable her to 
PLOnecure her appeal: Lee v. Lee, 3 W., 
o, 

If a decree of divorce adjudges the wife 
a certain sum of money, upon which her 
attorneys file a lien for their fees, the 
court may summon the attorneys before it 
to determine what liens they have, and 
what would be a reasonable fee for their 
services: State v. Sachs, 3 W., 371. 


Bal. Wasb. Code II—24 


Counsel fees are a part of the costs in 
divorce proceedings and the court may al- 
low them as such, and may also allow other 
reasonable expenses Incurred by the wife 
in preparing for trial: ThorndyKe v. Thorn- 
dyke, 1 W. T., 175. 

Expenses contemplated by this chapter 
may be allowed by the court in any dispo- 
sition it may make of the case: [d.: and 
when the action has beer dismissed without 
trial, the appellate court will sometimes re- 
duce the counsel fees allowed, but will not 
reduce other allowances of costs peculiarly 
within the Knowledge of the lower court: 
Id 


A judgment for attorneys’ fees against 
defendants charged, in an action for di- 
vorcee, with conspiring with the husband to 
prevent plaintiff from obtaining alimony Is 
unwarranted; the statute only authorizes 
an attorney’s fee as against the husband: 
Prouty v. Prouty, 4 W., 174. 

The allowance by the court of three hun- 
dred dollars as counsel fees to the wife. in 
refusing the husband’s petition for divorce, 
is not an abuse of the discretion reposed in 
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the court in such matters, even though it 
may appear that a division of property had 
been made between the parties and that the 
wife was amply able to bear the expenses 
attending the action: Colvin v. Colvin, 15 
W., 490. 

Wife’s traveling expenses and disburse- 
ments may be allowed: Thorndyke v. 
Thorndyke, supra. See Madison v. Madi- 
son, 1 W. T., 60. 

CUSTODY OF CHILDREN, ETC.—An 
order of the district court awarding the 
custody and fixing the allowance for the 
support of a child is merely interlocutory 
and not subject to review: Tierney v. Tier- 
ney, 1 W. T., : 

A decree awarding the custody of the 
children to the wife, although her conduct 
may not be entirely blameless, will be up- 
held where it is shown that the husband is 
dissipated and has treated his wife harshly 
and cruelly: Fields v. Fields, 2 W., 

Where, after rendition of decree of di- 
vorce awarding the minor children to the 
mother, a stipulation for modification of 
the decree so as to award custody to the 
father has been executed between the par- 
ents and possession of the children given 
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the father thereunder, ‘he is rightfully en- 
titled to the chiidren, although in fact the 
modification of decree has never been se- 
cured: Ackley v. Burchard, 11 W., 128. 

A child of the parties is a ward of the 
court: Tierney v. Tierney, supra; and the 
welfare of the children is 'the only thing to 
be considered in their disposition by the 
court: Kentzler v. Kentzler, 3 W.. 166, 170. 

In an action of habeas corpus for the pos- 
session of minor children brought by the 
mother against the father, based upon an 
alleged decree of divorce in another state 
awarding her the custody of the children, 
where it appears that the father is better 
suited and able to care for them and that 
the mother is unsuited morally and is 
financially unable to care for them, a de- 
a awarding her the custody is erroneous: 


The care and custody of children of ten- 
der years should be awarded to the mother 
upon the granting of a divorce, when it is 
not made to appear that the mother is not 
@ proper person to have the care and con- 
sho of her children: Smith v. Smith, 15 W., 

ba 


§ 5723. Decree—Disposition of Property. 


In granting a divorce, the court shall also make such disposition of the 


property of the parties as shall appear just and equitable, having regard to the 
respective merits of the parties, and to the condition in which they will be left 
by such divorce, and to the party through whom the property was acquired, 
and to the burdens imposed upon it for the benefit of the children, and shall 
make provision for the guardianship, custody, and support and education of 
the minor children of such marriage. [Cf. L. ’54, p. 406, § 8; Cd. ’81, § 2007; 
L. 791, p. 48, § 5; 2 H. C., § 771; Abb. R. P. S., pp. 423-428. ] 


See supra § 4488 et seq., property rights of 
husband and wife. 

In decreeing a divorce, the court has 
power, under this section, to make such 
division of the joint and separate property 
of husband or wife as shall, in its discre- 
tion, appear just and equitable: Webster v. 
Webster, 2 W., 417; followed in Fields v. 
PSs 2 W., 443; Morgan v. Morgan, 10 W., 

In order to obtain a division of the prop- 
erty of the spouses the parties must bring 
into court all their property, and property 
not so brought in cannot be distributed: 
Webster v. Webster, supra, 420; Philbrick v. 
Andrews, 8 W., 8. 

The law does not require an equal division 
of the property, but that it be “just and 
equitable’: Webster v. Webster, supra. 

If the property of the husband has not 
been brought into the case, a decree of 
divorce in the wife’s favor for alimony 
creates no specitic Hen on the property; 
and the husband’s right to homestead ex- 
emption Is paramount to the lien created 
by an execution levy thereunder: Philbrick 
v. Andrews, 8 W., 7. 

The separate property of the spouses is 
simply a circumstance for the court to take 
into consideration in making the division: 
‘ Webster v. Webster, supra, 420). 

The court has power to divide all the 
property, whether it be community or sep- 
arate property, and it will consider through 
whom it was acquired merely as a circum- 
stance to aid it in making an equitable 
division: Fields v. Fields, 2 W., : 

Where the only property of the hushand 
within the jurisdiction of the court is land 
which he has fraudulently conveyed, the 
same may be adjudged to plaintiff on de- 
cree of divorce: Prouty v. Prouty, 4 W., 1/4. 


A decree of divorce procured by the wife, 
which includes a division of property, will 
not be set aside on the ground of fraud in 
that the division based upon the valuation 
thereof represented by the husband as true, 
while in fact it was but one-fifth of the 
actual value, when the wife was fully ac- 
quainted with the various parcels and could 
have readily discovered their value by in- 
quiry: Ferry v. Ferry, 9 W., 239. 

Although a decree of divorce may con- 
clude property rights between the parties, a 
proceeding may be subsequently brought to 
ohtain an allowance or provision for the 
ever of minor children: King v. Miller, 

Ta, 24. 

The conveyance by the husband to his 
brother prior to an acticn for divorce of all 
his real and personal property, including 
his home, without sufficient consideration, 
is fraudulent m against the wife: Fields v. 
Fields, 2 W., 444. 

The court nies in the disposition of the 
property may require the husband to pay 
the wife’s counsel fees, and decree that a 
certain sum of money shall be put in the 
hands of a trustee, the interest to be paid 
her at intervals, during her life, and at her 
death the principal to revert to the hus- 
band: Madison v. Madison, 1 W. T., 60. 62. 

The right of a wife under § 4 of the dona- 
tion act is merely inchoate, and a divorce 
prior to a compliance with the requirements 
of the act dispossesses her of any interest 
in the property: Maynard v. Valentine, 2 
W. T., 3; see McSorlcy v. ae. 2 W., 638; 
M: aynard v. Hill, 125 U. S., 

Where a decree of o Sais all the 
community personal property in the state 
to the wife, the jurisdiction over all of the 
property so awarded must be presumed in 
the absence of a showing to the contrary, 
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and replevin by the husband will not lie to 
recover a portion of such personal property 
sold by the wife to a third party: Carney 
v. Simpson, 15 W., 227. 

Where the wife has sold community per- 
sonal property before the entry of a decree 
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band has begun an action to recover same 
pending the divorce proceedings, he is 
merely entitled to a judgment for the costs 
of his acticn and for damages for detention 
of the property, when the decree in the 
divorce proceedings awards the property to 


of divorce awarding it to her, and the hus- the wife: Id. 


§ 5724. Divorce Dissolves Marriage as to Both Parties. 

Whenever judgment of divorce from the bonds of matrimony is granted 
by the courts in this state, the court shall order a full and complete dissolution 
of the marriage as to both parties. [Cf. L. 754, p. 407, § 9; Cd. ’81, § 2008; L. 
91, p. 43, § 6; 2 H. C., § 772; Abb. R. P. S., pp. 423-428. ] 


§ 5725. Re-Marriage Pending Appeal Unlawful. 

Whenever a judgment or decree of divorce from the bonds of matrimony 
is granted by the courts in this state, neither party thereto.shall be capable of 
contracting marriage with a third person until the period in which an appeal 
may be taken has expired; and in case an appeal is taken then neither party 
shall intermarry with a third person until the cause has been fully determined; 
and it shall be unlawful for any divorced person to intermarry with any third 
person within six months from the date of the entry of the judgment or decree 


granting the divorce, or in case an appeal is taken it shall be unlawful to con- 
tract such marriage until judgment be rendered on said appeal in the supreme 


court. All marriages contracted in violation of the provisions of this section, 
whether contracted within or without this state, shall be void. [L. 793, p. 
225, § 1] 


Compare 1 Hill’s Code, § 772, “proviso.” 


$ 5726. Decree to Prohibit Re-Marriage Within Six Months. 

Whenever judgment or decree of divorce from the bonds of matrimony is 
granted by any court in this state, such judgment or decree shall expressly 
prohibit the plaintiff and defendant named therein from contracting any 
marriage with third partries within the period of six months from the date of 
the entry of such judgment or decree, and in case either party to said decree 
shall re-marry within said period, he or she shall be deemed guilty of contempt 
of the court granting such judgment or decree, and shall be proceeded against 
and punished in like manner as in other cases of contempt of court. [L. 793, 
p. 226, § 2.] 


If a divorce has been granted and the although living together as such after the 
parties have caused a marriage between period within which they could lawfully 
them to be solemnized within six months contract marriage: In re Smith, 4 W., W. 
thereafter, they are not husband and wife, 


§ 5727. Prosecuting Attorney to Punish for Contempt. 

It shall be the duty of the prosecuting attorney of each county to prose- 
cute for contempt any person violating the provisions of any decree mentioned 
in the last section rendered by any superior court of his county. [L. 793, p. 
226, § 3.] 


§ 5728. Name of Wife Changed. 
In all actions for a divorce, if a divorce be granted, the court mav, for 
just and reasonable cause, change the name of the female, who shall thereafter 
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be known and called by such name as the court shall in its order or decree 
appoint. [Cf. L. 54, p. 407, § 9; Cd. °81, § 2009; L. °91, p. 43, § 7; 2 H. 
C., § 773; Abb. R. P. S., pp. 423-428. ] 


See infra § 5733, change of name. 


$ 5729. Prosecuting Attorney to Resist Undefended Actions. 

Whenever a complaint for divorce remains undefended, it shall be the 
duty of the prosecuting attorney to resist such complaint; but no prosecuting 
attorney shall be employed in or allowed to conduct any action for a divorce on 
the part of the plaintiff or applicant in the courts of this state; nor shall 
any prosecuting attorney be allowed to resist a complaint for divorce in those 
cases where the defendant does not appear, or appearing -admits the allegations 
of the complaint, if the attorney for the applicant is a partner of such prosce- 
cuting attorney in the practice of law, or keeps his office with such prosecuting 
attorney; but in all such cases the court or judge before whom the case is to 
be heard shall appoint an attorney to resist the complaint, who shall be 
entitled to the compensation allowed by law to prosecuting attorneys in such 
cases. [Cf. L. 754, p. 407, § 10; L. ’79, p. 94, § 10; Cd. 781, § 2010; L. 785, 
p. 62, § 10; L. 791, p. 48, § 8; 2 H. C., § 774.] 


Compare § 229, 1 Hill’s Code, omitted as superseded by the above section. 


§ 5730. Trial—A ppeal—Proceedings. 

In all instances where the superior court shall grant a divorce, it shall 
be for cause distinctly stated in the complaint, and proved, and found by the 
court, and the court shall state the facts found upon which the decree is ren- 
dered; and when either party shall signify a desire to appeal from any of the 
orders of the court, in the disposition of the property or of the children, the 
court shall certify the evidence adduced on the trial, and the supreme court 
shall be possessed of the whole case as fully as the superior court was, and may 
reverse, modify, or affirm said judgment, according to the real merits of the 
ease. [L. 760, p. 320, § 12; Cd. 781, § 2011; 2 H. C., § 775.] 


See supra § 5716. notes. tion of $ 9 of the organic act and void: Td. 

An action for divorce is a proceeding at The question of former alleged marriage 
law; the findings of the lower court stand of wife cannot be reviewed on appeal in a 
as the verdict of the jury, not to be set divorce case where the husband bases his 
aside unless manifestly contrary to the evi- motion for a new trial upon an affidavit of 
dence: Tierney v. Tierney, 1 W. T., 68, newly discovered evidence which does not 

The divorce act of ’68. forbidding the re- show how or by whom he expects to prove 
versal of any final order of the distriet such facts: Id. 
court in divorce, is to such extent in viola- 


§ 5731. Practice—Trial Without Jury. 

The practice in civil actions shall govern all proceedings in the trial of 
actions for divorce, except that trial by jury is dispensed with. [L. 760, p. 320, 
g 13; Cd. 781, § 2012; L.’91, p. 44, § 9; 2 H. C., § 776.] 


See supra § 5028 et se1., trial by court. 

Under the provision of the statute dis- 
pensing with trial by jurv in divorce cases, 
fraudulent vendees of the husband are not 
entitled to have the charge of their con- 
spiracy with him to defraud his wife tricd 
by a jury: Prouty v. Prouty, 4 W., 174. 

The requirement in the practice act of ’54, 


that in case of waiver of a jury the trial 
court shall render {ts decision in writing, 
stating conclusions of law and facts sepa- 
rately, does not apply in divorce cases: 
Madison v. Madison, 1 W. T.. 60; neither 
pate can demand a jury in a divorce case: 
Id., 61. 
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CHAPTER XIII. 
OF CHANGE OF NAME. 


§ 5733. Name May be Changed Upon Petition. | 

Any person desiring a change of his name or that of his child or ward 
may apply therefor to the superior court of the county in which he resides, 
by petition setting forth the reasons for such change; thereupon such court, 
in its discretion, may order a change of the name, and thenceforth the new 
name shall be in place of the former. [I ’77, p. 132, § 638; Cd. ’81, § 635; 2 
H. C., § 777.] 


See supra § 5728, change of name in divorce. 


TITLE XXXII. 


OF SPECIAL PROCEEDINGS. 


CHAPTER I, OF CERTIORARI, MANDAMUS AND PROHIBITION 


ART. 1. PRELIMINARY PROVISIONS : i i 5738 
ART. 2. CERTIORARI . . ; ; : ; 5740 
ART. 3. MANDAMOS . ; ; ; ; ; 5754 
ART. 4. PROHIBITION . . : ; ' ; 5769 
ART. 5. GENERAL PROVISIONS. ; f ; 5774 


II. Or INFORMATION IN THE NATURE OF Quo WARRANTO 5780 


III. Or Contempts AnD THEIR PUNISHMENT ; . 5798 

IV. Or HaBeEas Corpus ; l i ; f Í 5814 

V. OF ASSIGNMENTS FOR BENEFIT OF CREDITORS ; 5841 

VI. Or PROCEEDINGS IN BASTARDY : : : i 5859 
CHAPTER I. 


OF CERTIORARI, MANDAMUS AND PROHIBITION. 
ARTICLE 1.—PRELIMINARY PROVISIONS. 


$ 5738. Parties, How Designated. 

The party prosecuting a special proceeding may be known as the plaintif 
and the adverse party as the defendant. [L. 795, p. 114, § 1; Cal. C. C. P., 
§ 1063.] 


As to statutory use of the term ‘‘proceeding,’’ see State v. Gordon, 8 W., 488, 490. 
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§ 5739. Judgment and Order in a Special Proceeding, Defined. 

A judgment in a special proceeding is the final determination of the 
rights of the parties therein. The definitions of a motion and an order in a 
civil action are applicable to similar acts in a special proceeding. [L. 795, p. 


115, § 2; Cal C. C. P., § 1064.] 


See supra $ 5080a, motions and orders defined. 


ARTICLE 2.—Cenrrrorari. 


§ 5740. Certiorari, Defined. 


The writ of certiorari may be denominated the writ of review. [L. 795, 


p. 115, § 3; Cal. C. C. P., § 1067.] 


§ 5741. When and by What Courts Granted. | 

A writ of review shall be granted by any court, except a police or justice 
court, when an inferior tribunal, board or officer, exercising judicial functions, 
has excecded the jurisdiction of such tribunal, board or oflicer, or one acting 
illegally, or to correct any erroneous or void proceeding, or a proceeding not 
according to the course of the common law, and there is no appeal, nor in 
the judgment of the court, any plain, speedy and adequate remedy at law. 
[L. 795, p. 115, § 4; Cal. C. C. P., § 1068.] 


The writ of certiorari being in the nature 
of an appeal, should be applied for within a 
reasonable time after the act complained of 
has been done, though the statute does not 
fix the time within which it must be ap- 
plied for, and two years is not a reasonable 
time: Spooner v. Seattle, 6 W., 370, 371. 

Assailing a judgment by certiorari is not 
& collateral attack upon it: State v. 3u- 
perior Court, 6 W., 352, 357. 

Under §§ 1621, 1630 et seq., 2 H. C., certio- 
rari and appeal from justices courts were 
concurrent remedies either of which could 
be resorted to by any person who conceived 
himself injured by error in any proceeds, 
proceeding or judgment of a justice of the 
peace: Woodbury v. Henningsen, 11 W., 12; 
for extent of authority of superior court in 
such proceedings see McEneaney v. Dart, 9 
W.. 652; but this article supercedes the pro- 
visions of the old code relating to certiorari 
in justices’ courts. 

WHEN WRIT WILL LIE.—The juris- 
diction of the supreme court to issue writs 
of certiorari does not depend upon the 
amount in controversy, as questions of jur- 
isdiction, illegahty, and those concerning 
the existence of an appeal, or other plain, 
speedy, and adequate remedy at law are 
generally the only ones considered: State 
v. Superior Court, 6 W., 352; and while, it 
may issue the writ in ald of its appellate 
jurisdiction, it may also award it in a 
proper case, Where its appellate power is 
called {nto exercise: Id; see Wilson v. Se- 
attle 2 W., 543. The writ will be awarded to 
reverse a judgment of the superior court 
rendered without service of summons: 1d; 
and it was held that it would lie for the re- 
moval of criminal actions from a justice of 
the peace to a superior court under g$ 1621 of 
2 Hill’s Code: State v. White, 8 W., 230: 
and it is the proper remedy to review the 
action of the court In fixing the amount of 
a supersedeas bond in a sum other than 
that required by statute: State v. Superior 
Court, 11 W., 366; distinguished in State v. 
Superior Court, 14 W.. 365, 366. 

WHEN WRIT WILL NOT LIE—It 
will not He to review street assessment pro- 
ceedings, where the only method of collect- 
ing is by foreclosure suit: Spooner v. Se- 
attle, 6 W., 370; nor to review the proceed- 
ings of inferior courts or officers, where a 


remedy by appeal, writ of error, or other 
mode of review is given by statute: Greg- 
ory v. Dixon, 7 W., 27, 28; nor to review the 
action of the trial court in granting a new 
trial: State v. Superior Court, 6 W., 201; 
nor to review a judgment, when the remedy 
by appeal was available and fully ade- 
quate to protect defendant’s rights: Lewis 
v. Gilbert, 5 W., 534; nor to review a judg- 
ment, though the time limited for appeal 
thercof had expired before motion to va- 
cate judgment was decided: Id; nor will it 
lie to review the action of the superior 
court in denying plaintiff’s motion for judg- 
ment after a finding in his favor upon a 
plea in abatement and granting defendant 
leave to further plead: State v. Superior 
Court, 9 W., 366; nor to review the action 
of the superior court when the original 
amount in controversy does not exceed two 
hundred dollars, and the action does not 
involve the legality of a tax, impost, as- 
sessment, toll, municipal fine, or the 
validity of a statute, there being no appeal 
under § 4, Art. 4, of the constitution: State 
v. Superior Court, 8 W., 271; nor to review 
the action of the superior court in adjudg- 
ing the proposed appropriation of certain 
rights of way a public use: Seattle, etc., 
Ry Co. v. State, 5 W., 807: nor to review 
the proceedings of the county school super- 
intendent in establishing a new school dis- 
trict, where the party aggrieved has failed 
to appeal as provided in § 754, 1 Hill’s Code, 
($ 2275 supra), Gregory v. Dixon, 7 W., 27; 
nor will the writ lie to a justice of the 
peace where the application shows that the 
justice had lost jurisdiction over the person 
of a defendant by a continuance without 
notice to defendant: Taylor v. Ringer, 3 
W. T, 5389; nor to set aside an order vacat- 
ing a judgment of a justice and affirming 
it as originally rendered, so as to cut off 
the other party from a trial on the merits: 
Melineaney v. Dart, 9 W., 682; nor to de- 
termine the sufficiency of a supersedeas 
bond: State v. Superior Court, 14 W., 365. 

In certiorari proceedings for the review of 
an assessment of the cost of a local im- 
provement, the city Is a proper party in 
interest, no matter what its ultimate re- 
sponsibility may be, since it is primarily 
responsible for the collection of assessment: 
Frederick v. Seattle, 13 W., 428. 
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Certiorari will lie for the purpose of re- 
viewing the action of a municipal court in 
@ proceeding brought therein for the pur- 
pose of securing the conviction and punish- 
ment of one guilty of violating a city 
ordinance: Seattle v. Pearson, 15 W., 575; 
following Woodbury v. Henningsen, ll W., 


GENERALLY.—To what bodies the writ 
will issue: People v. Board of Education, 
& Cal., 3/5; Peuple v. Hester, 6 Cal., 679; 
People v. Bush, 40 Cal., 344; Spring Valley 
Water Works v. Bryant, 52 Cal., 133. 


Functions of writ: Sayers v. Superior 
nee 8t Cal, 642; Lamb v. Schottler, 64 
a 


319. 

Writ will not He as a substitute for, nor 
when there is a plain remedy by appeal: 
Faut v. Mason, 47 Cal., 7; People v. County 
Judge. 40 Cal., 479; Newman v. Superior 
Court, 62 Cal., 545; Cereghino v. Finichio, 
54 Cal., 603; McCue v. Superior Court, 71 
Cal., 545; Weil! v. Light, 98 Cal., 193. 

The writ lies in cases of excess of juris- 
- diction: People v. Dwinelle, 29 Cal, 682; 
Coulter v. Stark, 7 Cal., 244; People. v. 
Johnson, 30 Cal., 98; People v. Board of 
Delegates, 14 Cal., 479: and want of remedy 
by appeal must "also exist: Central Pac, 
Ry. Co. v. Placer County, 43 Cal., 305; Ben- 
mete v. Wallace, 43 Cal., 

It cannot, in California, be used as a 
mere writ of error for correction of mis- 
takes, either of law or fact: Buckley v. 
° Superior Court, 9 Cal., 119; Reynolds V. 
County Court, 47 Cal., 64; Hutchinson y: 
Superior Court, 61 Cal., 119; History Co. 
Light, 97 Cal., 56: Sherer v. Superior courte 
$4 Cal., 354. 

Particular cases in which the writ has 
been granted or refused for insufticient 
pleadings, etc : Johnson v. Superior Court, 
60 Cal., 578; Ketchum v. Superior Court, 65 
Cal., 494; Kitts v. Superior Court, 62 Cal, 
203; Sherer v. Superior Court, 96 Cal., 653: 
Gibson V. Superior Court, 83 Cal., 643: 
Baker v. Superior Court, 71 Cal., 583: for 
orcers in insolvency proceedings: see People 


§ 5742. Application for, How Made. 
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v. Shepard, 28 Cal., 115; Tomasini v. Su- 
perior Court, 75 Cal, 225; for orders in 
probate: see Cunningham’ v. Superior 
Court, 57 Cal., 148; Ohm v. Superior Court, 
8 Cal., 545; Stuttmeister v. Superior Court, 
71 Cal., 322; foi orders granting injunction, 
and in contempt proceedings: see Golden 
Gate, etc., Co. v. Superior Court, 65 Cal., 
187; Ex parte Smith, 83 Cal., 204; Mulr v. 
Superior Court, 58 Cal., 361; for proceedings 
in eminent domain, and trespass, under au- 


thority of court: see California, ete., Ky. 
Co. v. Central Pac. Ry. Co., 47 Cal., 528; 
Lamb v. Schottler ore Cal., 319; Ex parte 
Spring Valley W. 17 Cal., 132; for 


orders relating to B and trustees; 
see Smith v. Superior Court, 97 Cal., 318; 
French Bank case, 53 Cal., 495; Loaiza v. 
Superior Court, %5 Cal., ll: Hulme v. Su- 
perior Court, 63 Cal., ka '’Goĝdale v. 15th 
Dist. Court, 56 Cal., 2 Marsh v. Superior 
Court, 88 Cal., 595; tor errors in criminal 
proceedings: see Morley v. Blkins, 37 Cal., 
454; Taylor v. Hughes, 62 Cal., 38; Buckley 
v. Superior Court, 96 Cal., 119; Hall v. Su- 
perior Court, 71 Cal., 550; for defaults, va- 
cating or refusing to vacate judgments, 
etc.: see Reagan v. Justice’s Court, 7% 
Cal., 253; Gibson v. Superior Court, 83 Cal., 
643; Carpenter v. Superior Court, 75 Cal., 
596; for acts of supervisors or boards of 
education: see Keys v. Marin County, 42 
Cal., 252; People v. Eldorado County, 8 
Cal., 58; Spring Valley W. . Co. V. 
Bryant, 52 Cal., 132; Burr v. Supervisors, 
96 Cal., 210. 

An attack upon a judgment by certiorari 
is direct: Morrill v. Morrill, 23 Am. St 
Rep., note 108. 

Questions reviewable upon certiorari: 
Wulzen v. Board of Supervisors, 101 Cal., 
15; 40 Am. St. Rep., note 29-46. 

Nature of writ and when awarded: Dug- 
gen v. McGruder, 12 Am. Dec., note 529-537, 

Legislative action not reviewable by: 
Mavor v. Morgan, 18 Am. Dec., 236-241. 

Sce generally title “Certiorari, ” 4 Encl of 
Pl. & Pr. 


The application must be made on affidavit by the party beneficially 
interested, and the court may require a notice of the application to be given 
to the adverse party, or may grant an order to show cause why it should not be 


allowed, or may grant the writ without notice. 


C. P., § 1069.] 


Proceedings when premature: 
Superior Court, 84 Cal., 642: 
Board of Supervisors, 3 Cal., 
Schottler, 54 Cal.. 319. 

Petition and affidavit for: 
Hannah, 49 Cal., 136; 
Court, ®t Cal., 642; 
Court, 7? Cal.. 291: 

erior Court, © Cal., 


Sayers v. 
Wilson v. 
386; Lamb v. 


Gallardo V. 
Sayers v. Superior 
Carpenter v. Superior 
Cunningham v. Su- 
576; Lamb v. Schott- 
er, 54 Cal., 319; Wratten v. Wilson, 22 Cal., 
465; Edwards v. Ryan, 45 Cal., 243. 
Who may sue in certiorari, parties: 
v. Roard of Supervisors, 96 Cal.. 210; 
well v. Board of Supervisors, 5 Cal., 


Rurr 
Max- 
389; 


$ 5743. Writ, How Directed. 


[L. 795, p. 115, § 5; Cal. C. 


San Francisco Co. v. County Judge, 40 Cal., 
479; Ashe v. Board of Supervisors, 71 Cal., 
236; Clary v. Hoagland, 5 Cal., 476; Frazer 
v. Freelon, 53 Cal, 644: Baker v. Superior 
Court, 71 Cal., 583; People v. Wallace, 9 
Cal., 535. 

Laches—effect of: Bennett v. Wallace, 43 
Cal., 25; Smith v. Superior Court, 97 Cal., 
348; "Kimnle v. Superior Court. 66 Cal., 136: 
Keys v. Marin Co., 42 Cal., 252; Reynolds 
v. Superior Court, 64 Cal., 372; Milliken v. 
Huber, 21 Cal.. 166: Mastic v. Superior 
Court, 94 Cal, 347; Hager v. Supervisors, 
47 Cal., 222. 


The writ may be directed to the inferior tribunal, board or officer, or to 
any other person having the custody of the record or proceedings to be cer- 
tified. When directed to a tribunal the clerk, if there be one, must return 


the writ with the transcript ae 
1070.] 


[L. 795, p. 115, § 6; Cal. C. C. P., $ 
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$ 5744. Contents of Writ. 

The writ of review must command the party to whom it is directed to 
certify fully to the court issuing the writ, at a specified time and place, a 
transcript of the record and proceedings (describing or referring to them with 
convenient certainty), that the same may be reviewed by the court, and requir- 
ing the party, in the meantime, to desist from further proceedings in the 
matter to be reviewed. [L. $5, p. 115, § 7; Cal. C. C. P., § 1071.] 


Board of Delegates, 14 Cal., 479; Hoffman v. 
Superior Court, 79 Cal., 475; Farmer, etc., 

Bank v. Board of Equalization, 97 Cal. “5 318: 
Sayers v. Superior Court, 84 Cal., 642. 


Return, nature and conclusiveness of: 
Fraser v. Freelon, 53 Cal., 644; Ovesti v. 
Freelon, 61 Cal., 6295; Central Pac. Ry. Co. 
v. Placer Co., 32 Cal., 582; Id., 34 Cal., 352; 
Blair v. Hamilton, 32 Cal., 49; People v. 
$ 5745. Stay of Proceedings. 

If a stay of proceedings be not intended, the words requiring the stay 
must be omitted from the writ. These words may be inserted or omitted, in 
the sound discretion of the court, but if omitted the power of the inferior 
court or office is not suspended or the proceedings stayed. [L. 95, p. 115, § 


8; Cal. C. C. P., § 1072.] 


$ 5746. Bill of Exceptions—Judgment on. 

Questions of fact not apparent of record may he presented by bill of ex- 
ception, and the court shall review the same, and, in case there is error, shall 
render such judgment in the case as of right ought to be entered, or reverse 
and remand the cause for further proceedings. [L. 95, p. 115, § 9.] 


$ 5747. Service of Writ. 
The writ may be served as follows, except where different directions re- 
specting the mode of service thereof are given by the court granting it:— 

1. Where it is directed to a person or persons by name or by his or her offi- 
cial title or titles, or to a municipal corporation, it must be served upon each 
officer or other person to whom it is directed, or upon the corporation, in the 
same manner as a summons; 

2. Where it is directed to a court, or to the judges of a court, having a clerk 
appointed pursuant to law, service upon the court or the judges thereof may be | 
made by filing the writ with the clerk. [L. 795, p. 116, § 10; see Cal. C. C. 
P., § 173.] 


$ 5748. Defective Return—How Perfected—Hearing, Judgment. 

If the return of the writ be defective, the court may order a further return 
to be made. When a full return has been made, the court must hear the 
parties, or such of them as may attend for that purpose, and may thereupon 
give judgment, either affirming or annulling or modifying the proceedings 
below. [L. 795, p. 116, § 11; Cal C. C. P., § 1075.] 


If the writ Is directed to the judge of the 
superior court, requiring him to certify to 
the supreme court a transcript of the 
record in a ecrtain action, the judge must 
make the return, and if made by the clerk 
it is insufficient: State v. Sachs, 3 W., 496. 

Where a superior judge neglects or re- 
fuses obedience to a writ of certiorari trom 
the supreme court directing him to certify 


a transcript of record in a certain action, a 
rule will issue requiring him to show cause 
why he should not be punished for a cou- 
tempt: Id. 

Although a writ of certiorari may have 
been issued, it may be dismissed without 
@ hearing when, in the opinion of the 
court, it was improvidently issued: Greg- 
ory v. Dixon, 7 W., 27. 
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Defendant, before compliance with the of Delegates, 14 Cal., 497; Ovesti v. Free- 
directions of the writ, may move to quash lon, 61 Cal., 625; People v. Board of Super- 
it, and his motion may be amended or sup- visors, 77 Cal., 136; Gibson v. Superior 
Piemented by the allegation of additional Court, 85 Cal., 216; Hagar v. Supervisors, 
grounds before the matter is finally dis- 47 Cal., 222; Roe v. Superior Court, 60 Cal., 
posed of: Spooner v. Seattle, 6 W., 370. 93; Astell v. Phillippi, 65 Cal., 265; Will v. 

HEARING.-—Questions considered and Sinkwitz, 39 Cal, 670. 
judgment to be rendered: People v. Board 
$ 5749. Questions Involving Merits—What are. 

The questions involving the merits to be determined by the court upon 
the hearing are,— 

1. Whether the body or officer had jurisdiction of the subject matter of the 
determination under review; 

2. Whether the authority, conferred upon the body or officer in relation to 
that subject matter, has been pursued in the mode required by law, in order 
to authorize it or him to make the determination; 

3. Whether, in making the determination, any rule of law affecting the 
rights of the parties thereto has been violated to the prejudice of the relator; 

4. Whether there was any competent proof of all the facts necessary to be 
proved, in order to authorize the making of the determination; 

5. If there was such proof, whether there was, upon all the evidence, such a 
preponderance of proof, against the existence thereof, rendered in an action in 
a court, triable by a jury, would be set aside by the court, as against the weight 


of evidence. [L. 95, p. 116, § 12.] 


$5750. Copy of Judgment Transmitted to Inferior Tribunal. 

A copy of the judgment signed by the clerk, must be transmitted to the 
inferior tribunal, board or officer having the custody of the record or proceed- 
ing certified up. [L. 795, p. 117, § 13; Cal. C. C. P., § 1076.] 


$5751. Judgment Roll. 

A copy of the judgment signed by the clerk, entered upon or attached to 
the writ and return, constitute the judgment roll. [L. ’95, p. 117, § 14; Cal. 
C. C. P., § 1077.] 


ARTICLE 3.—Manpamvus. 


$ 5754. Mandamus, Defined. 


The writ of mandamus may be denominated a writ of mandate. [L. 95, 
p. 117, § 15; Cal. C. C. P., § 1084.] 


The provisions of the old code of pro- citations here given are adjudications under 
cedure covered by &§ 734-746, 2 Hill's Code, the old law. 
were superseded by this chapter, hence the 
§ 5755. When and by What Court Issued. 

It may be issued by any court, except a justice’s or a police court, to any 
inferior tribunal, corporation, board or person, to compel the performance of 
an act which the law especially enjoins as a duty resulting from an office, trust 
or station, or to compel the admission of a party to the use and enjoyment of 
a right or office to which he is entitled, and from which he is unlawfully pre- 
cluded by such inferior tribunal, corporation, board or person. [L. 95, p. 
117, § 16; Cal. C. C. P., § 1085.] 
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See infra § 5774, when writ returnable. 

JURISDICTION, ETC. — Our statmtes 
have rendered the technical learning of the 
old writs of mandamus and pronibition 
mainly re: County of Clark v. 
Brazee, 1 W. 

The writ be ‘mandamus goes from the 
supreme court only in ald of Its appe!late 
jurisdiction, and while not properly a sip 
in the main cavse before the latter has 
reached this court, yet It beats sutfici2nt 
relation to it to permit a showinyz to be 
considered therein when the latter has 
reached us by the intervention cf the ¿ p- 
pelee: Norager v. Norwid, 3 W. T., 46, 


Irregularity in the preliminary rroceed- 
ings in respect to writ of mandate is 
sometimes cured by app- vance of uefend- 
ant, and his failure to object to the regu- 
larity of the proceedings: Clark Co. vV. 
Brazee, supra. 

Non-compliance with the mandate of the 
supreme court is corrigible by further man- 
date, upon application of any party 
aggrieved, as in a case whereof this court 
has still jurisdiction: Waterman & Katz 
v. Lemon, 3 W. ° 15. 

The public being interested, a mandamus 
proceeding is properly instituted in the 
name of the state upon the relation of the 
own: N. P. Ry. Co. v. Territory, 3 W. T., 


The prsecuting attorney is a proper re- 
lator in prohibition, or mandamus where 
the public is interested: State v. Superior 
Court, 4 W., 30. 

Pending application for a writ of mandate 
to compel a trial judge to settle a state- 
ment of facts, a motion to affirm judgment 
for failure to file transcript will be held 
over: Norager v. Norwald, 3 W. T., 246. 

MANDATE WILL LIE.—To require a 
superior judge to whom has been appor- 
tioned the equity business to proceed to 
hear and determine a suit in partition: 
State v. Lichtenberg, 4 W., 553; or to com- 
pel a court to take jurisdiction of a case 
which it has wrongfully dismissed, and to 

roceed to hear it on its merits: State v., 

unter, 3 W., 92: followed in State v. Su- 
perior Court, 7 W., 224; or to compel the 
vacation of an order suspending an at- 
torney when the order of suspension is 
void: State v. Sachs, 2 Wash., 373; 26 Am. 
St. Rep., 857; or to compel a judge of the 
superior court to settle and certify a proper 
statement of facts on appeal: State v. 
Allen, 2 W., 470; In re Rosner, 5 W., 488; 
or to correct or amend his certificate to a 
statement of facts to conform to law: 
State v. Arthur, 7 W., 358; or to compe! the 
superior court to entertain jurisdiction of 
an appeal from a justice’s court which is 
properly taken: State v. Superior Court, 7 
W., 223; State v. Hunter, 3 W., 92: but see 
State v. Superior Court, 12 W., 548; or to 
compel the clerk of the superior court to 
file a transcript on appeal from a justice’s 
court without tendering the fee required for 
the Institution of an original action: State 
v. Gordon, 8 W., 488; or to compel the clerk 
to send up a transcript on appeal which 
he withholds cn the ground that the appeal 
bond is defective: State v. Armstrong, 5 

123: or to the clerk of the lower court 

on behalf of a person convicted of murder 
to send up the transcript on appeal at 
ublic expense ona showing that defendant 

fs unuble to pay for same: State v. Fenl- 
more, 2 W., 370: or to compel the attorney 
general to approve the bond of a state land 
commissioner: State v. Jones, 6 W., 452; 
or against the state auditor to compel the 
issuance of warrants for the payment of 
salaries and expenses of the state board of 
land commissioners: State v. Grimes, 7 
W.. 191; or to compel the issuance by the 
state auditor of a warrant against the per- 
manent school fund in favor of a schnol 
district to pay the purchase price of school 
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district bonds: State v. Grimes, 7 W., 270; 
or against the board of state land commis- 
sioners to compel the issuance of a certi- 
cate of purchase to tide lands, where the 
formalities of law have been complied with: 
State v. Forest, 8 W., 610; or to compel the 
sheriff to make return of an order of sale 
under foreclosure, without tendering. 
sheriff’s commission when the property has 
been bought in by the judgment creditor: 
State v. Prince, 9 W., 107; State v. Pugh, 
9 W., 694; or to compel the county auditor 
to give notice of an election as provided by 
law: State v. Twitchell, 4 W., 715; or to 
compel a canvassing board to declare the 
result of an election: State v. Denny, 4 
W., 135; and to compel a canvassing board 
to make a proper canvass and Issue the 
necessary certiticates, although certificates 
have been issued to persons other than 
those entitled: State v. Trimbell, 12 W., 
440; to compel the city treasurer to pay a 
municipal warrant in its order and ques- 
ticns affecting the legality of the warrant 
can be tried therein: Cloud v. Town of 
Sumas, 9 W., 399; and when a claim against 
a city has been allowed and an irregular 
warrant issued therefor, which the treas- 
urer refuses to pay, the claimant cannot 
sue upon the original contract, but must 
first move the ministerial ofticers, by man- 
damus, to issue proper warrants: Aber- 
nathy v. Town of Medical Lake, 9 W., 112. 

Mandamus will He to reinstate a member 
of the common council of a city who has 
been unlawfully removed from such office: 
State v. Mayor et al., 10 W., 4; and will lie 
in a state court to compel the officers of a 
national bank to exhibit to the county 
assessor a list of the names and residences 
of its shareholders, with the number of 
their shares, as required by § 5210, Rev. 
Stat. U. S.; Paul v. McGraw, 3 W., 296; 
Paul v. Chapin, 3 W., 433. 

A mandamus in the nature of a pro- 
cedendo will be awarded against a superior 
court to compe! it tn vroceed with a cause 
in which it had ordered an indetinite stay 
of proceedings on the ground that an action 
involving the same subject matter was 
pending in a foreign court against the same 
defendant: State v. Superior Court, 14 W., 
686; citing State v. Parker, 12 W., 6855 
State v. Hunter, 3 W., 92; State v. Xu- 
perior Court, 13 W., 514.” 

MANDAMUS WILL NOT LIE, WHEN.— 
Section 4, Art. 4, of the constitution confers 
upon the supreme court original jurisdiction 
in mandamus as to all state officers; but a 
member of the board of regents of the agri- 
enltural college is not a “state officer” 
within the meaning of this section: State 
v. Smith, 6 W., 496. 

Mandamus will not lie to compel a judge 
to enter a judgment when it appears from 
the application that he will proceed to hear 
and determine the action at the next s°s- 
sion of the court: State v. Hunter, 4 W., 
651; nor will the writ be granted where the 
application fails to show that such proof 
had heen offered before the court as to 
authorize an entry of judgment: State v. 
Hunter, supra; nor will it He to compel a 
superior court to take cognizance of an ap- 
peal from a judgment by default entered 
hy a justice of the peace upon a complaint 
and notice personally served upon defend- 
ant. to which he had faltled to plead: 
State v. Supertor Court, 12 W., 548: nor un- 
der the act of ’93 to compel the trial judge 
to certify that a statement of facts “con- 
tains what the parties have agreed ang 
accepted to be all the material facts, etc.,” 
when in fact only a part of the testimony 
has been incornvorated therein: State v. 
yack 9 W., 653; see In re Rosner, 6 W.. 
4 


A writ of mandate to comnel a superior 
court to entertain an appeal from a justice 
of the peace will not issue, where applica- 
tion for relief by mandamus was not made 
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until after a lapse of four months from the 
date the ruling complained of was made: 
State v. Superior Court, 13 W., 314; nor 
to compel the lower court to enter a 
judgment not authorized by the supreme 
court: Mansfield v. First Natl. Bk., 6 W., 
693; nor to compel the superior court to nix 
the amount of a supersedeas bond on ap- 
peal from an order which is not appealable: 
State v. Parker, 6 W., 411; nor to a judge of 
a superior court whose term of office has 
expired to compel him to certify and settle 
a statement of facts on appeal under the 
act of Jany. 21, 1893: State v. Allen, 7 W., 
285; nor to compel two of the three judges 
of the superior court of a county to per- 
form certain acts, because if it takes all of 
the judges to do the act, all must be neces- 
sary parties, while if one could do it, that 
one whose duty it was to act should have 
been proceeded against alone: State v. 
Superior Court, 4 W., 327; nor to compel 
the lower court to set aside a judgment 
and reinstate a cause and proceed with its 
trial where plaintiff has appealed from a 
judgment dismissing his action: State v. 
Lichtenberg, 4 W., 653; nor to compel ac- 
tion on the part of an inferior court until 
it is made clearly to appear that such 
court has been regularly and properly 
moved to take the required action, and 
has unwarrantably refused to act: State 
v. Hunter, 4 W., 651; nor to compel the 
state treasurer to pay warrants drawn by 
the auditor on funds which have been ex- 
hausted: State v. Lindsley, 3 W., 125; nor 
agains: the state auditor to compel the 
issuance of a warrant for payment of a 
voucher for services rendered where the ap- 
propriation cannot be disbursed without 
aoe legislation: Parrish v. Reed, 2 W., 


Where a mandamus is sought to compel 
the state auditor to allow certain items 
contained In a cost bill in a criminal case, 
the rejection of a portion of the items 
carries with it a denial of the writ, as the 
application cannot be refused in part and 
granted as to the rest: State v. Grimes, 7 
W.. 445, 449. 

It will not He against the secretary of 
State to certify to the proper officers the 
nominee of a political party of one county 
for an office where the nomination can only 
be made by the joint action of all the 
counties: State v. Weir, 5 W., 82; nor to 
compel the commissioner of public lands to 
issue a certificate of purchase to an appli- 
cant for tide land, when the petition for the 
writ fails to show any erroneous applica- 
tion by the commissioner of the law to the 
facts before him for determination: State 
v. Forrest, 11 W., 158: nor to compel a 
mayor to sign bonds which purport to make 
the city liable for indebtedness in excess of 
its power to create: Chalk v. White, 4 W., 
156; nor against the mayor and clerk of a 
city to pay an attorney’s llen tiled on a 
judgment for a client against the city, 
where no judicial proceedings have been 
had to determine the amount or validity of 
the lien: Chamber v. Territory, 3 W. T., 
280: nor to compel levy of special tax by 
city where it has already levied taxes to 
the authorized limit: Portland Sav. Bank 
v. Montesano, 14 W., 570. 

Nor to recover moneys misapplied by 
public officers, as the public has another 
different and exclusive remedy: Elder v. 
Territory, 3 W. 438; nor to compel a 
municipal corporation to enter into a con- 
tract with one who shows himself to have 
been the lowest bidder in response to a 
call for a bid for city adveretising: Times 
Pub. Co. v. Everett. 9 W.. 518; 43 Am. St. 
Rep., 865; dfStinguishing Baum v. Sweeney, 
5 W., 712: State v. Milligan, 3 W.. 144; nor 
to compel the county commissioners to 
make an award for county printing, since 
an appeal from their order furnishes an 
adequate remedy: State v. Allen, 8 W., 168; 


OF CERTIORARI, MANDAMUS AND PROHIBITION. 


[2 5755 


nor to compel appraisers to survey and ap- 
praise tide lands of the third class before 
the harbor lines of the county have been 
established: State v. Sharpstein, 4 W., 6%; 
nor to compel the canvassing board to can- 
vass the returns of an election upon a 
proposition to remove the county seat, as 
the county commissioners are charged with 
that duty: Swerdfiger v. Whitney, 12 W., 
420: nor to compel the county auditor to 
draw a warrant for expenses incurred by 
sheriff in providing and furnishing rooms 
for the superior court and officers on the 
court's order, where at the time the county 
commissioners were making suitable pro- 
vision therefor: Barnett v. Ashmore, 5 W., 
163. 

Under the rule that mandamus will lie 
only at the instance of parties, in interest, 
the writ will not issue at the suit of two 
directors of a school district against the 
third director to compel him to sign war- 
rants for the payment of the salaries of 
certain teachers: State v. James, 14 W., 82. 

Mandamus will not lie to compel a county 
treasurer to pay over moneys collected by 


his predecessor and which have never 
come into his possession: State v. Mish., 
13 W., 302. 


A certified return by a county treasurer 
of moneys collected as penalty and interest 
upon taxes levied for the benetit of a city 
will not be enforced by mandamus, where 
it appears that such return would be inci- 
dental merely to the principal relief, which 
can be righted only by an action against 
e county rather than against the officer: 
I 


Mandamus to compel a judge to settle a 
statement of facts will not lie, when he has 
not refused to settle same, but has con- 
tinued the matter until he could have an 
opportunity to examine the statement and 
the objections thereto: State v. Superior 
Court, 13 W., 514. 

Mandamus will not lie to compel the 
board of school examiners of a county to 
issue a teacher’s certificate to an applicant 
entitled thereto, a remedy in such cases 
being provided by §§ 2321, 2326, authorizing 
appeal to the superintendent of public in- 
struction: State v. Hitt, 13 W., 547. 

Mandamus will not lie to compel the court 
to enter a nunc pro tunc order substituting 
one attorney for another in a pending ac- 
tion; but the litigant is entitled to such 
order only as of the date when application 
is made: State v. Langley, 13 W., 636, 

The supreme court has jurisdiction by 
means of a writ of mandate, to compel the 
superior court to proceed to final deter- 
mination of a cause properly before it, to 
the end that the right of appeal from such 
determination may be made effective: 
State v. Parker, 12 W., 685; following State 
v. Hunter, 3 W., 92. 

A writ of mandate will not He for the 
refusal of the commissioner of public lands 
to issue a certificate of purchase to an ap- 
plicant for tide lands, when the petition 
for the writ fails to show any erroneous 
application by the commissioner of the law 
to the facts before him for determination: 
State v. Forrest, 11 W., 158. 

If the defendant in mandamus demands a 
jury the court is warranted in issuing a 
special venire: State v. Trimbell, 12 W., 
440, 

GIENERALLY.—Nature, office and extent 
of writ: Peck v. Supervisors, 90 Cal., 384; 
McDougall v. Bell, 4 Cal., 177; Napa Val- 
ley Ry. Co. v. Napa County, 30 Cal., 435; 


People v. Sexton, 24 Cal., 78; Kimball v. 
Union Water Co., 44 Cal., 173. 
Parties, real party in interest: People v. 


Parheco, 29 Cal., 210: Linden v. Alameda 
County, 45 Cal., 6; Eby v. Board of School 
Trustees, 87 Cal. 166: Hyatt v. Allen, 54 
Cal., 353: Calaveras County v. Brockway, 
30 Cal., 325; Peck v. Board of Supervisors, 
90 Cal.. 384. 

What amounts to a plain, speedy and ade- 
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quate remedy: Smith v. Olds, 3 Cal., 167; 
Draper v. Noteware, 7 Cal., 276; Lowrey v. 
McLean, 62 Cal., 616; Goodwin v. Glazer, 
10 Cal., 538: Carpenter v. ‘Loucks, 28 Cal., 
68: Babcock v. Goodrich, 47 Cal., 488; Fre- 
mont v. Crippen, 10 Cal., 211; Eby v. Board 
of School Trustees, 87 Cal., 166. 

Acts which cannot be accomplished: 
Boyne v. Ryan, 100 Cal., 26. 

Ministerial, judicial and discretionary 
acts: Jacohs v. Board of Supervisors, 100 
Cal.. 121: Flagley v. Hubbard, 22 Cal., 34; 
People v. Pratt, 28 Cal., 166; Lewis v. Bar- 
clay, 35 Cal., 213; People v. Turner, 1 Cal., 


143: Cosner v. Supervisors, 58 Cal., 274; 
Wiedwald v. Dodson, 95 Cal., 450. 
Title to office cannot be tried: Smith v. 


Olds, 3 Cal., 167; Turner v. Melony. 13 Cal., 
621: Meredith v. Board of Supervisors, 50 
Cal.. 433: Kelly v. Edwards, 69 Cal., 460; 
Mechem on Public Officers, § 978. 

Lies to instate one whose title is clear: 
Mechem, § 979; Mannix v. State, 115 Ind., 
245; 17 N. E.. 565; 103 Ind., 444; 3 N. E., 
139; Merrill on Mandamus, § 256. 

Lies to restore one wrongfully removed: 
Mechem on Public Officers, § 980; or to re- 
gain books of insignia of office; Mechem 
on Public Officers, § 981. 

To compel holding an election; canvass- 
ing of returns and issuing of certificates: 
People v. Common Council, 8 Cal., 369; 
Gibbs v. Bartlett, 63 Cal., 117; Wiedwald v. 
Dodson, 9% Cal, 450; People v. Board of 
Supervisors, 14 Cal., 102; Page v. Board of 
Supervisors, 85 Cal., 50: Peheco v. Beck, 
ZA Cal., 3; McGee v. Supervisors, 10 Cal., 

Will reinstate disbarred attorney: People 
v. Turner, 1 Cal., 143 
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Will compel entry of judgment: Russell 
v. Elliott, 2 Cal., 245; Anderson v. Pennie, 
32 Cal., 265. 

Demand of performance necessary: Tal- 
cott v. Harbor Commissioners, 53 Cal., 199; 
People v. Romero, 18 Cal.. 89; Price v. 
Riverside L. & I. Co., 56 Cal., 431; Cran- 
dall v. Amador County, 20 Cal., 72. 

Enforcing acts of private corporation: 
Kimball v. Union Water Co., 44 Cal., 173; 
County of Fresno v. Fowler Switch Canal 
Co., 68 Cal., 359; Commissioners v. Central 
Pac. Ry. Co., 62 Cal., 506. 

Cannot be used to correct errors of 
courts: Strong v. Grant, 99 Cal., 100; P»əl- 
hemus v. Pratt, 28 Cal., 166; Beguhl v. 
Swan, 39 Cal., 411; Donohue v. Superior 
Court, 93 Cal., 252; Whaley v. King, 92 
Cal., 431; Scott v. Superior Court, 75 Cal., 
114; Cariaga v. Dryden, 29 Cal., 307. 

Compelling trial of causes: Tompkin v. 
Harris, 9% Cal., 201; Rhodes v. Spencer, 62 
Cal.. 43; Dunphy v. Belden, 57 Cal., 427. 

Distinction between mandamus and quo- 
warranto: Smith v. Olds, 3 Cal., 167. 

See monographic note on the subject of 
mandamus generally in Dane v. Derby, 89 
Am. Dec., 728-742: Weeden v. Town Council, 
98 Am. Dec., 375-377; Crane v. Chicago, ete., 
Ry. Co., 7 Am. St. Rep., 484-486: Am. 
Casualty I. & S. Co. v. Flyer, 25 Am. St. 
Rep., 342: State v. Young, 34 Am. St. Rep., 
48: Swift v. Richardson, 40 Am. St. Rep., 
139-140; State v. Oates, 39 Am. St. Rep., 917. 

Mandamus against governor: Greenwood 
ete.. Land Co. v. Routt, 31 Am. St. Rep., 
294-304. 

See generally on this subject 14 Am. & 
Eng. Ency. of Law, title “Mandamus.” 


§ 5756. Writ, When and Upon What Issued. 
The writ must be issued in all cases where there is not a plain, speedy and 


adequate remedy in the ordinary course of law. 


It must be issued upon affi- 


davit on the application of the party beneficially interested. [L. 795, p. 117, 


§ 17; Cal. C. C. P., § 1086. ] 


See supra 8§ 4824-4825. party beneficially interested. 


§ 5757. Writ, Alternative or Peremptory. 

The writ may be either alternative or peremptory. The alternative writ 
must state generally the allegation against the party to whom it is directed, 
and command such party, immediately after the receipt of the writ, or at 
some other specified time, to do the act required to be performed, or to show 
cause before the court, at a specified time and place, why he has not done so. 
The peremptory writ must be in some similar form, except the words requiring 
the party to show cause why he has not done as commanded must be omitted 
and a return inserted. [L. 95, p. 117, § 18; Cal. C. C. P., § 1087. ] 


See notes to § 5755. 

In an application for mandamus, no al- 
ternative writ will be issued, unless the al- 
legutions in the petition therefor make out 
a prima facie case for the issuing of a pre- 
emptory writ: Parrish v. Reed. 2 W.. 291. 
_It seems that under our statute (2 Hill’s 
Code, $ 154 et seq.), it is unnecessary in an 
alternative writ to recite any of the facts 
relied upon by the plaintiff, if the affidavit 
upon which it is founded is referred to 
therein and served therewith: King v. 
Trimbell, 12 W., 440. 

A complaint for mandamus and for m- 
junction not separating the causes of ac- 
tion is sufficient against a demurrer for 


misjoinder where it states a good cause of 
action for injunction, although deficient in 
its allegations for mandamus: Times Pub. 
Co. v. Everett, 9 W., dls. 

When the alternative writ has been 
quashed, a second writ May issue in the 
original proceedings, if defendants are 
served with the alias writ: King v. Trim- 
bell, supra. 

An objection that an alternative writ of 
mandate does not show upon its face that 
the petitioner therefor is entitled to any 
relier is waived, when the respondents, 
without demurring thereto, answer and 
take issue upon the matters alleged in the 
petition: State v. Moss, 13 W. 22. 
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In an application for a writ of mandate, writ or in a petition served therewith and 
it is necessary, under § 5755 et seq., that refcrred to therein: State v. Moore, 15 W., 
the facts relied upon as ground of relief 432. 
should be set out either in the alternative 
§ 5758. Notice. 

When the application to the court is made without notice to the party, 
and the writ be allowed ,the alternative must be first issued; and if the applica- 
tion be upon due notice and the writ be allowed, the peremptory writ may be 
issued in the first instance. The notice of the application, when given, must 
be at least ten days. The writ cannot be granted by default. The case must 
be heard by the court, whether the adverse party appear or not. [L. 795, p. 
117, § 19; Cal. C. C. P., § 1088. ] 


§ 5759. Return of Writ—Answer. 

On the return of the alternative, or the day on which the application 
for the writ is noticed, the party on whom the writ or notice has been served 
may show cause by answer, under oath, made in the same manner as an answer 
to a complaint in a civil action. [L. 795, p. 118, § 20; Cal. C. C. P., § 1089.] 


§ 5760. Question of Fact, How Determined. 

If an answer be made which raises a question as to a matter of fact essen- 
tial to the determination of the motion, and affecting the substantial rights of 
the parties, and upon the supposed truth of the allegation of which the appli- 
cation for the writ is based, the court may, in its discretion, order the question 
to be tried before a jury, and postpone the argument until such trial can be 
had, and the verdict certified to the court. The question to be tried must be 
distinctly stated in the order for trial, and the county must be designated in 
which the same shall be had. The order may also direct the jury to assess any 
damages which the appellant may have sustained, in case they find for him. 
[L. 795, p. 118, § 21; Cal. C. C. P., § 1090.] 


§ 5761. Applicant May Demur to Answer or Countervail It by Proof. 

On the trial the applicant is not precluded by the answer from any valid 
objections to its sufficiency, and may countervail it by proof, cither in direct 
denial or by way of avoidance. [L. 795, p. 118, § 22; Cal. C. C. P.. § 1091.] 


§ 5762. Motion for New Trial, Where Made. 
The motion for new trial must be made in the court in which the issue 
of fact is tried. [L. 795, p. 118, § 23; Cal. C. C. P., § 1092.] 


§ 5763. Certification of Verdict—Hearing. 

If no notice of a motion for a new trial be given, or if given, the motion 
be denied, the clerk, within five days after rendition of the verdict or denial 
of the motion, must transmit to the court in which the application for the 
writ is pending, a certified copy of the verdict attached to the order of trial, 
after which either party may bring on the argument of the application, upon 
reasonable notice to the adverse party. [. 795, p. 118, § 24; Cal. C. C. P., § 
1093. ] 
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$ 5764. Court to Proceed to Hearing, When—Answer. 

If no answer be made, the case must be heard on the papers of the appli- 
cant. If the answer raises only questions of law, or puts in issue immaterial 
statements not affecting the substantial rights of the party, the court must 
proceed to hear or fix a day for hearing the argument of the case. [L. 95, p. 
118, § 25; Cal. C. C. P., § 1094.] 


Affidavits submitted by respondent upon required by statute, as, under this section, 
the return of an alternative writ of pro- the cause must be heard on the papers of 
hibition cannot be considered where the re- the applicant if no answer be made: State 
spondent has not answered in the manner v. Superior Court, 14 W., 203. 

§ 5765. Damages Awarded, When—Peremptory Mandate. 

If judgment be given for the applicant he may recover the damages 
which he has sustained, as found by the jury or as may be determined by the 
court or referee, upon a reference to be ordered, together with costs; and for 
such damages and costs an execution may issue, and a peremptory mandate 
must also be awarded without delay. [L. 795, p. 118, § 26; Cal. C. C. P., § 


1095.] 

Where a writ of prohibition is granted should be taxed against the plaintiff in the 
against the superior court to prevent its lower court, as the real party in interest: 
trying a cause for want of jurisdiction costs State v. Superior Court, 5 W., 518. 

§ 5766. Service of Writ. 

The writ must be served in the same manner as a summons in a civil 
action, except when otherwise expressly directed by order of the court. Ser- 
vice upon a majority of the members of any board or body is service upon the 
board or body, whether at the time of the service the board or body was in 
session or not. [L.’95, p. 119, § 27; Cal. C. C. P., § 1096. ] 


See supra § 4869 et seq., service of summons in civil actions. 


§ 5767. Penalty for Disobeying Writ. ; 

When a temporary mandate has been issued and directed to any inferior 
tribunal, corporation, board or person upon whom the writ has been personally 
served, has, without just excuse, refused or neglected to obey the same, the 
court may, upon motion, impose a fine not exceeding one thousand dollars. In 
case of persistence in a refusal or disobedience, the court may order the party 
to be imprisoned until the writ is obeyed, and may make any orders necessary 
and proper for the complete enforcement of the writ. [L. 795, p. 119, § 28; 
Cal. C. C. P., § 1097. ] 


ARTICLE 4.—PROHIBITION. 


§ 5769. Prohibition, Defined. 

The writ of prohibition is the counterpart of the writ of mandate. It 
arrests the proceedings of any tribunal, corporation, board or person, when 
such proceedings are without or in excess of the jurisdiction of such tribunal, 
corporation, board or person. [L. 795, p. 119, § 29; Cal. C. C. P., § 1102.] 


§ 5770. Where and When Issued. 
It may be issued by any court, except police or justices’ courts, to an 
inferior tribunal, or to a corporation, board or person, in all cases where there 
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is not a plain, speedy and adequate remedy in the ordinary course of law. 


MANDAMUS AND PROHIBITION, 


[¢ 5770 


It 


is issued upon affidavit, on the application of the person beneficially interested. 
[L. 795, p. 119, § 30; Cal. C. C. P., § 1103. ] 


See supra § 5754, et seq., mandamus. 

vURISDICTION AND NATURE OF 
REMIEDY.—Prohibition is the converse of 
mandamus, but the same degree or strict- 
Ness «ws to parties is not maintained: State 
v. Superior Court, 4 W., 30, 35. 

The prosecuting attorney of a county is 
the proper relator in an application for a 
writ of prohibition to prevent a court en- 
forcing payment of stenographer’s fees 
against a county in a civil case: State V. 
Superior Court, 4 W., 30. 

The object of the writ is to restrain in- 
ferior courts from acting without or in ex- 
cess of jurisdiction in cases where such ac- 
tion will result in injury to the party com- 
plaining: State v. Superior Court, 3 W., 
705, 705. It should only be granted in a 
clear case, and when no other remedy is 
available: Harbor Line Commr. v. State, 
2 W., 530, 536; State v. Superior Court, 3 W., 
705. It is only to be resorted to tn cases 
where the usual and ordinary forms of 
remedy are insufficient to afford redress. 
It will not be allowed to take the place of 
an appeal or writ of error: State v. Jones, 
2 W., 662, 665; 26 Am. St. Rep., 897. It will 
not He unless it appears from the petition 
therefor that there is some threatened in- 
jury for which the petitioner has no other 
ia remedy: Harris v. Brooker, 8 
V.. 138 

Although an appeal may lie from the 
action of the lower court, yet, upon an ap- 
plication for a writ of prohibition, the court 
will look into the record presented, and if 
the action threatened is apparently an un- 
warranted interference with a judgment of 
the supreme court, the writ will be granted: 
State v. Superior Court, 10 W., 168; State 
v. Superior Court, 8 W., 591. 

The fact that no appeal can be taken 
from the judgment of the superior court 
because of the amount involved, affords no 
ground for relief by prohibition: State v. 
Superior Court, 3 W., 

To justify the ae. of a writ of pro- 
hibition from a superior to an inferior 
court it must clearly appear, that the in- 
ferior court is about to take jurisdiction of 
a matter of which by law it has no juris- 
diction; that there is still something Which 
the inferior court is about to do under its 
uopeoydde ur Jey} tuonotpsranf Jo wej 
has been made to the inferior court that 
it has not jurisdiction thereof, and refused; 
and that there is no other proper remedy: 
DUIS {ET E UNA Z nop oong ‘A 9}VIS 
v. Superior Court, 4 W. 

The objection to the Tuieatelion of a 
court must be raised in that court before 
it can be subjected to a writ of prohibition 
on the ground of want of jurisdiction: 
Harris v. Brooker, 8 W., 138; State v. Su- 
perior Court, 2 W., 9: following Smith v. 
Whitney, 116 U. 8., 167. 

The supreme court has power, under 
Art. 4, $ 4, of the constitution, in aid of 
{ts appellate jurisdiction, to issue a writ 
of prohibition against a lower court, 
where it threatens to act in excess of its 
jurisdiction in a matter affecting all par- 
ties’ right of appeal, and there is no other 
speedy and adequate remedy at law: State 
v. Superior Court, 3 W.. 696: distinguished 
in State v. Superior Court, 3 W., 702, 703. 

Injunction and not prohibition is the 
proper remedy to prevent the drawing of a 
warrant by order of the superlor court in 
favor of the sheriff to pay expenses In- 
curred for court and court officers: State 
v. Hunter, 4 W., 


FROHIBITION WILL LIE, WHEN.— 
A peremptory writ will issue from the su- 
preme court to prevent, the superior court 
from trying and determining an action of 
which it has no jurisdiction: State v. Su- 
perior Court, 5 W., 639, 641. 

And a writ will issue to prevent a cqurt 
enforcing orders in a proceeding wherein it 
is Without jurisdiction: State v. Langhorn, 
12 W., 588; and where a cause has been 
appealed and judgment rendered by the ap- 
pellate court, interference therewith will 
be prohibited: State v. Superior Court, 8 
W., O91. 

And the writ will issue to restrain the 
lower court from modifying a judgment of 
the supreme court in an equity cause; 
State v. Superior Court, 7 W., 234; or to 
prevent a superior court from setting aside 
a sale of real estate in the administration 
of a decedent’s estate, when the pro- 
ceedings have been set up in an action of 
ejectment by the purchaser, as the basis of 
his title, and an appeal from the judgment 
in ejectment is pending ın the supreme 
court: State v. Superior Court, 10 W., 168. 

It will lie to restrain the superior court 
in appointing a receiver in excess of its 
jurisdiction: State. v. Superior Court, 15 
W.. 668, 

Or to prevent the superior court from pro- 
ceeding to enforce the collection of a judg- 
ment against sureties on a bond for the 
stay of execution, when notice of appeal 
has been given and supersedeas bond filed 
by the sureties: State v. Superior Court, 6 
W., 112; also where it is proceeding in the 
appointment of a receiver, when an appcal 
had been taken from such order, and a suf- 
ficient stay bond filed by appellant: State 
v. Superior Court, 12 W., 677; or to stay 
procecdings where the relator in mandamus 
has appealed from the judgment rendered 
and presented a proper bond: State v. 
Hunter, 4 W., 687; or to prevent a trial by 
the court before whom a proper application 
has been made for a change of venue; 


State v. Superior Court, 5 W., 518; North 
Yakima v. Superior Court, 4 W., 655; State 
v. Superior Court, 7 W., 306; State v. Su- 


perior Court, 9 W., 668; or assuming juris- 
diction of the subject matter of an action 
Which should be tried in another county: 
State v. Superior Court, 5 W., 639; or 
against a court which threatens to enforce 
by contempt proceedings the issuance of 
a county warrant in payment of stenog- 
graphers’ fees which are not a proper 
charge against the county: State v. Su- 
perior Court, 4 W., 30. 

An alternative writ against a superior 
judge will be made perpetual to prevent 
his carrying into effect a void judgment of 
contempt where he has refused to set aside 
the judgement, although the returns to the 
alternative writ may recite that the court 
has no intention of proceeding further in 
the matter: State v. Langhorn, 8 W., 447. 

The writ will issue to prevent a receiver 
of an insolvent corporation from taking 
possession, under a general order, of prop- 
erty upon which other creditors had previ- 
ously acquired an attachment Hen: State 
v. Superior Court, 8 W., 210; see State v. 
Superior Court, 7 W., TT; State v. Graham, 
9 W., 528. 

PROHIBITION WILL NOT LIE to pre- 
vent the discretionary action of the lower 
court in allowing amencments to pleadings 
on appeals from a justice of the peace 
where it has jurisdiction of the subject 
matter: State v. Superior Court, 3 W., 709; 
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nor for the purpose of controlling the exer- 
cise of the court’s discretion in the matter 
of the dismissal of an appeal from a justice 
of the peace for failure to file transcript 
as prescribed by law: State v. Superior 
Court, 9 W., 307; State v. Campbell, 5 W., 
517; nor to restrain courts of original juris- 
diction in equity from issuing injunction in 
excess of their jurisdiction, when there is 
a complete remedy. by appeal: State v. 
Jones, 2 W., 662; 26 Am. St. Rep., 897; nor 
to restrain an order on the clerk of the 
court which has no binding force: State v. 
Superior Court, 3 W., 702; nor to restrain 
the superior court from further proceed- 
ings in mandamus, where the superior court 
has already exercised jurisdiction and is- 
sued the writ. and no further application is 
made at the hearing before the lower court 
to test its jurisdiction: State v. Superior 
Court, 2 W., 9; nor to prevent the restrain- 
ing of a sale under execution against an 
insolvent corporation, when the judgment 
creditor has been made a party in the in- 
junction suit and the order therein protects 
and preserves its rights: State v. Superior 
Court, 11 W., 638; nor to correct errors of 
the superior court which should be cor- 
rected on appeal: State v. Superior Court, 
11 W., 111; nor at the instance of an st- 
taching creditor to prevent a receiver, 
whese appointment {is void, from taking 
possession of property other than that held 
under the attachment levy, and which the 
creditor is seeking to have seized under his 
attachment: State v. Superior Court, 7 W., 
77; nor to restrain a court from summon- 
ing before it attorneys who have filed a 
Hen on a judgment for their fees, to de- 
termine what lien they may have, and what 
would be a reasonable fee: State v. Sachs, 


3 W.. 371; nor to prevent harbor line com- 
mission from defining harbor lines: Harbor 
Line Commissioners v. State. 2 W., 530; 


State v. Harbor Line Commissioners, 4 W., 
7. 11; Same, 4 W.. 816; nor to prevent fur- 
ther proceedings in the prosecution of a 
defendant charged with a felony who has 
been discharged for want of a speedy trial: 
State v. Caldwell, 9 W., 326. 

Where an application for a change of 
venue is addressed to the discretion of the 
court an order denying the motion will not 
be restrained by prohibition where such 
discretion has not been abused: State v. 
Superior Court, 9 W., 673. 

The giving of a superscdeas bond on ap- 
peal from an order removing one receiver 
and appointing another will not authorize 
the issuance of a writ of prohibition to 
prevent the carrying of such an order into 
efect: State v. Superior Court, 7 W., 74, 

Upon an application for a writ of prohi- 
bition to restrain procecdings by a court cf 
general jurisdiction, it will be presumed, 
where the subject matter of the litigation 
was within the jurisdiction of the court, 
that the particular facts which authorized 
it to assert {ts jurisdiction existed, unless 
a contrary showing is made: State v. Su- 
perfor Court, 14 W., 203: citing Munch v. 
Ao Laren, 9 W., 676; Rogers v. Miller, 13 
Y g2, i 

Prohibition {ssues only in cases of ex- 
treme necessity and when there is a clear 
case of want of jurisdiction in the court 
whose action it is sought to prohibit. and 
should never be granted until the aggrieved 
party has applied in vain to the inferior 
tribunal for relief: State v. Superior Court, 
13 W.. 226, 

Prohibition will not 
private person from 
a nt or invoking legal pire ding: 

. Superior Court, 15 W., 


lie to prevent a 
acting under a judg- 
State 
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A writ of prohibition will not issue to re- 
strain the superior court and county officers 
from summoning and impaneling a jury 
tor the trial of criminal cases, although the 
county is beyond its constitutional limit of 
indebtedness, and the expenses of such jury 
would still further increase its legal im- 
debtedness: Clifford v. Parker, 13 W., 313; 
following State v. Superior Court, 2 W., 9; 
Harbor Line Commrs. v. State, 2 W., 530 

A writ, ,of prohibition will lie to restrain 
a court from making an order depleting a 
fund in the hands of the clerk, which is 
claimed by a receiver and by creditors who 
had obtained possession thereof prior to 
his appointment by means of execution and 
attachment levies, when the court has 
made one order authorizing a certain 
wmount to be paid out of such fund, and 
has stated, upon a motion pending asking 
for another order, that if the circumstances 
are the same as disclosed on the former ap- 
plication it will grant the order; it further 
appearing, that, at the time of Stevan Maes the 
first order for the depletion of the fun 
it had denied the relator’s request for bares 
hours’ time to perfect an appeal and give 
a supersedeas bond, before such order 
should be carried into effect: State v. Su- 
perior Court, 13 W., 689. 

Upon the issuance of a writ of prohibition 
restraining action on the part of the su- 
perior court, the costs should be taxed 
against the party in the original action at 
whose instance the court was proceeding 
We o State v. Superior Court, 15 

GENERALLY—PRACTICE IN PROHI- 
BITION, —Parties, petition and affidavit, 
service, jurisdiction: Chollar Min. Co. v. 


Wilson, 66 Cal., 374; Cariaga v. Dryden, 30 
Cal. 244; Havemevyer v. Sues Court &4 
Cal., 327; 18 Am. St. Rep., 


No power in lezislature oe er the writ 
beyond its scope at common law: Cameron 
v Kentield, 57 Cal., 559; Powelson v. Lock- 
wood, 82 Cal, 613; Farmers’, ete., Co. V. 
Tiresher, 62 Cal., 407. 

Acts must be in excess of jurisdiction: 
Murphy v. Superior Court, %4 Cal.. 592; 
More v. Superior Court, 64 Cals 345; Hayne 
v. Justice’s Court, 82 Cal., 
Common Council, 39 Am. St. Rep., 
note 564; but objection to acts should be 
first raised in the lower court: Southern 
Pac. Ry. Co. v. Superior Court, 59 Cal., 
401; Baughman v. Superior Court, 72 Cal., 
572 


Acts already completed writ ineffectual: 
Hull v. Superior Court, 68 Cal., 179; Have- 
Mever v. Superior Court, 84 Cal., 327. 

Plain, speedy and adequate remedy at 
law must not exist: Havemeyer v. Su- 
perior Court, 84 Cal., 327; 18 Am. St. Rep., 
192; note 248; Agassis v. Superior Court, 90 
Cal.. 101. 

Will not lie to prevent ministerial acts: 
Coronado v. San Diego, 97 Cal., 440; Hull 
v. Superior Court, 63 Cal., 179; Le Conte v. 
Town of Berkley, 57 Cal., 269; Hobart v. 


Tillson, 66 Cal., 219; Buckner v. Veuve, 63 
Cal, S04; Spring Valley W. W. v. Bart- 
lett. 65 Cal.. 245. 


Title to office not trialable by writ of 
prohibition: Walcott v. Wells (21 Nev., 
47); 37 Am. St. Rep., 478: note 494, 

See supra notes to § 5755, mandamus to 
try title to office. 

Legislative acts cannot be arrested by: 
Mayor v. Morgan, 18 Am, Dec., note 238, 239, 

See generally monographie note to State 
v. Commissioners, 12 Am. Dec., 604-609: 19 
Am. & Eng. Eneye. of Law, title ‘‘Prohi- 
bition.” 


Writ May be Alternative or Peremptory. 


The writ must be either alternative or peremptory. The alternative writ 
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must state generally the allegations against the party to whom it is directed, 
and command such party to desist or refrain from further proceedings in the 
action or matter specified therein until the further order of the court from 
which it is issued, and to show cause before such court, at a specified time and 
place, why such party should not be absolutely restrained from any further 
proceedings in such action or matter. The peremptory writ must be in a 
similar form, except that the words requiring the party to show cause why he 
should not be absolutely restrained, etc., must be omitted and a return day 
inserted. [L. ’95, p. 119, § 31; Cal. C. C. P., § 1104.] 


§ 5772. Provisions Relating to Mandate Applicable. 
The provisions of article three relating to writ of mandate, apply to this 
proceeding. [L. 795, p. 120, § 32; Cal. C. C. P., § 1105. ] 


Sections 5758-5769 supra applicable to proceedings under this article. 
ARTICLE 5.—GENERAL PROVISIONS. 


§ 5774. Writs of Review, Mandate and Prohibition Made Returnable, When. 

Writs of review, mandate, and prohibition issued by the supreme court, 
or by a superior court, may, in the discretion of the court issuing the writ, be 
made returnable, and a hearing thereon be had at any time. [L. 795, p. 120, 
§ 33; Cal. C. C. P., § 1108.] 


§ 5775. Rules of Practice and Proceedings. 

Except as otherwise provided in this chapter, the provisions of the Code 
of Procedure concerning civil actions are applicable to and constitute the 
rules of practice in the proceedings in this chapter. [L. ’95, p. 120, § 34; 
Cal. C. C. P., § 1109. ] 


§ 5776. Appeals. 

From a final judgment in the superior court, in any such proceeding, 
an appeal shall lie to the supreme court. [L. 95, p. 120, § 35; see Cal. C. C. 
P., § 1110.] 
See infra 8§ 6500-6537, appeals. supersedeags of the writ pending appeal, 
On an appeal from a judgment directing and to fix the amount of the bond therefor: 


the issuance of a writ of mandate, it is State v. Superior Court, 2 W., 9; State v. 
error to deny defendants motion for a Superior Court, 3 W., 6%. 


CHAPTER II. 


OF INFORMATION IN THE NATURE OF QUO WARRANTO. 


§ 5780. Against Whom Filed. 
An information may be filed against any person or corporation in “aie 


following cases:— 

1. When any person shall usurp, intrude upon [into], or unlawfully hold 
or exercise any public office or franchise within the state, or any office in any 
corporation created by the authority of the state; 
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2. When any public officer shall have done or suffered any act, which, by the 
provisions of law, shall work a forfeiture of his office; 

3. When several persons claim to be entitled to the same office or franchise, 
one information may be filed against any or all such persons in order to try 
their respective rights to the office or franchise; 

4. When any association or number of persons shall act within this state as 
a corporation, without being legally incorporated; 

5. Or where any corporation do or omit acts which amount to a surrender 
or a forfeiture of their rights and privileges as a corporation, or where they 
exercise powers not conferred by law. [Cf. L. 754, p. 216, §§ 468, 477; IL. 777, 
p. 143, § 706; Cd. ’81, § 702; 2 H. C., § 679; Ind., $§ 1131, 1140.] 


See supra § 4786, word “‘person’’ defined. 

Sce Const. Art. 4, 8§ 4, 6, jurisdiction of 
supreme and superior courts. 

See supra &$ 4650, 4663, jurisdiction of su- 
preme and superior courts. 

NATURE AND HISTORY OF WRIT 
discussed in Mills v. State, 2 W., 566. 

Quo warranto, and not certiorari, is the 
ptcper remedy for reviewing the legality of 
proceedings before the mayor of the city 
removing an appointive officer. State v. 
Van Brocklin, 8 W., 557; State v. Kirk- 
wecd, 15 W., 298. 

If the dispute is as to the validity of an 
election, the election laws provide the 
means of redress: State v. Van Brocklin, 
supra, 559; in such an action judgment for 
damages against the defendant is unwar- 
ranted, where there is no showing that he 
had collected any of the salary of the 
otfice: Id. 

An information in the name of the terri- 
tory is the proper method of ousting a 
United States army officer unlawfully hold- 
ing a civil office under the laws of the 
territory: Hill v. Territory, 2 W. T., 147. 

IT WILL LIE to oust municipal officers 
from office and to dissolve the corporation: 


Territory v. Stewart, 1 W., 98; State v. 
New Whatcom, 3 W., 7; to determine the 
right of possession of an office: State v. 


Smith, 4 W., 651; State v. Cronin, 6 W., 
39S. 

Quo warranto will not lie to oust a duly 
elected and qualitied road overscer because 
of the fact that the county commissioners 
have so changed his road district as to 
leave his residence outside thereof: State 
v. Nelson, 7 W., 114. 

The health officer appointed by the board 
of health for the collection district of Puget 
Sound has no prescribed tenure of office, 
and his appointment and removal is at the 
picasure of the board, although by law re- 
quired to file a bond and take an oath of 
office: State v. Seavey, T W., 5€2. 

An appointee of the governor to fill a 
Vacancy caused by the removal of a state 
capitol commissioner, without a hearing on 
the charges for removal, may qualify and 
hold the office: State v. Burke, 8 W., 412. 

A prosecuting attorney of a county being 
a ceunty offic-r, a person appointed by the 
governor to fill a vacancy therein cannot 
oust the appointee of the board of county 
commissioners, as the appointing power 
resides in the latter: State v. Whitney, 9 
Wa. STT. 

The failure of a person elected to office 
to aualify within fifteen days after notice 
of election as required by 8 391 supra, does 
not work an absolute forfeiture of the 
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office, under § 1543 supra, relating to vacan- 
cies, as the right to the office under our 
statute is dependent upon the election, and 
not upon the qualification: State v. Ruff, 
4 W., 234. 

The failure to qualify is merely a ground 
of forfeiture authorizing the proper author- 
ae to declare a vacancy and fill the same: 
Although charges preferred against a 
public officer by the mayor of a city may 
be somewhat indefinite, objection thereto 
on that ground cannot be raised in the su- 
perior court, when the person removed 
frem office had gone to trial on them before 
the mayor without objection and without 
any motion to make more specific and cer- 
tain: State v. Kirkwood, 15 W., 298 

The jurisdiction to entertain quo war- 
ranto to determine who is entitled to the 
office of councilman of a city, under Art. 
4, § 6 of the constitution, providing that 
the superior court shall have original juris- 
diction of all proceedings in which juris- 
diction shall not have been by law vested 
exclusively in some other court, is not oust- 
ed by § 1031 supra, providing that the city 
council shall judge of the qualifications of 
its members and of all election returns, as 
the latter statute affords merely a cumu- 
lative remedy: State v. Morris, 14 W., 202. 

GENERALLY. — Quo Warranto lies 
against a deiectively organized municipal 
corporation for usurpation of corporate 
franchises: Kamp v. People, 33 Am. St. 
Rep., note 278; or where persons act as a 
corporation without being incorporated: 
BRoard v. Hall, 70 Ind.. 469; or when a cor- 
poration does, or fails to do, acts which 
amount to a forfeiture of {ts charter, or 
exercises powers not conferred thereby: 
Pavils, etc., P. R. Co. v. State, 16 Ind., 
JD. 

An information on the relation of a stock- 
holder may be filed against an alleged il- 
legally organized banking company, to com- 
pel the appointment of a receiver and a 
liquidation of its assets and Habilities: 
Albert v. State. 65 Ind., 413. 

For forfeiture of corporate franchises, 
see extended note to State v. Atchison, etc., 
Ry. Co.. § Am. St. Rep., 179-202. 

When title to office is the subject of con- 
troversy quo warranto is the exclusive legal 
remedy: State v. Oates, 39 Am. St. Rep., 
note 917. 

Under subdivision 2 of this section there 
may be a judgment of ouster, although the 
surrender of the office has not been de- 
ee Wood v. State, 130 Ind., 364; 30 N. 

<.. 309. 


The information may be filed by the prosecuting attorney in the superior 
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court of the proper county, upon his own relation, whenever he shall deem it 
his duty to do so, or shall be directed by the court or other competent author- 
ity, or by any other person on his own relation, whenever he claims an interest 
in the office, franchise, or corporation which is the subject of the information. 


[L. ’54, p. 216, § 469; Cd. ’81, § 703; 


The mayor of the city as such has not 
sufficient interest in the office of council- 
man to entitle him to appear as relator in 
quo warranto proceedings to oust an al- 
leged usurper from that office: Mills v. 


§ 5782. Information, Contents of. 


2H. C., § 680; Ind., § 1132.] 


State, 2 W., 566. 

An information against a person for the 
unlawful exercise of a franchise must be 
filed by some person interested in such 
franchise: State v. Smith, 32 Ind., 213. 


The information shall consist of a plain statement of the facts which 
constitute the grounds of the proceedings, addressed to the court. [L. 754, 
p. 216, § 470; Cd. 781, § 704; 2 H. C., § 681; Ind., § 1133.] 


SUFFICIENCY OF INFORMATION.— 
The information under the code is a plain 
stutement of facts like that in a complaint 
in any other cause of action, and the only 
difference between this proceeding and an 
ordinary civil action is the formal require- 
ment that it be filed on the relation of 
some one: State v. Van Brocklin, 8 W., 657. 

An information for the purpose of ousting 
an officer for malfeasance must state the 
fact upon which the action is based as 
definitely as in an information in a crim- 
inal action: State v. Friars, 10 W., 348. 

An information to obtain possession cf 
the office of town marshal and to oust the 
prior incumbent thereof, is sufficient when 
it alleges the latter’s appointment by the 
common council to hold office at its pleas- 
ure, his due removal for cause deemed suf- 
ficient, the due appointment by the relator 
to fill the vacancy, his acceptance of the 
office and due qualification therefor in ac- 
eocanee with law: State v. McQuade, 12 

7, 534 


GENERALLY.—Requisites of information 
for usurpation of corporate franchise: 
State v. Ireland, 130 Ind., 77; 29 N. E., 396; 
and in proceedings to test incorporation of 
city: State v. Town of Tipton, 109 Ind., 73; 
9 N. E.. 704; in proceedings to determine 
right to office: State v. Hyde, 121 Ind., 29; 
2 N. E., 644; State v. Peelle, 121 Ind., 495; 


22 N. E., 654; Jones v. State, 112 Ind., 193; 
13 N. E., 416; Barrett v. State, 112 Ind., 
22; 13 N. E., 677. 


A complaint in an action to obtain the 
office of inspector of mineral oils from de- 
fendant, who was appointed by one elected 
by the legislature to be head of the de- 
partment is insufficient if it fails to allege 
that the governor had appointed and com- 
missioned relator to the vacancy in said 
office: State v. Hyde, supra. 

For pleadings and proceedings in quo war- 
ranto see note to MW Am. Dec. 44-48. 

Rurden of proof in quo warranto proceed- 
ings, see note to 100 Am. Dec., 268-274. 


§ 5783. What Information Shall State. 

Whenever an information shall be filed against a person for usurping an 
office by the prosecuting attorney, he shall also set forth therein the name of 
the person rightfully entitled to the office, with an averment of his right 
thereto; and when filed by any other person, he shall show his interest in the 
matter, and he may claim the damages he has sustained. [L. 754, p. 216, 
g 471; Cd. 781, § 705; 2 H. C., $ 682; Ind., § 1134.] 


§ 5784. Summons, Pleadings, Proceedings. 
Whenever an information is filed, a notice signed by the relator shall be 


served and returned, as in other actions. 


The defendant shall appear and 


answer, or suffer default, and subsequent proceeding be had as in other cases. 
[L. 754, p. 217, $472; Cd. ’81, 8 706; 2 H. C, § 683; Ind., $ 1135.] 


$ 5785. Judgment and Damages. 


In every case wherein the right to an office is contested, judgment shall 
be rendered upon the rights of the parties, and for the damages the relator 
may show himself entitled to, if any, at the time of the judgment. [IL. 754, p. 
217, § 473; Cd.’81, $ 707; 2 H. C., $ 68t; Tnd., $ 1136.) 
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An appeal from judgment of ouster ap- 
pellant is entitled to file a bond staying 
proceedings: State v. Sachs, 3 W., 9; dis- 
tinguished in Fawcett v. Superior Court, 
15 W., 342, 348. 

The fact that plaintiff in an action of quo 
wWarranto has been removed from office to 
which he seeks possessicn cannot be urged 
on appeal, when the matters establishing 
that fact do not appear in the record: State 
v. McQuade, 12 W., 554. 

A judgment of ouster in a proceeding in 
the nature of quo warranto divests the per- 
son ousted of all official authority what- 
ever, and fully and completely excludes him 
_from the office as long as the judgment re- 
mains in force: Fawcett v. Superior Court, 
15 W., 342. i 

A judgment in favor of a relator in a 
proceeding by information to try the title 
to a public office is, from its very nature, 
self-executing, and, without the aid of pro- 
cess or further action of the court, it ace 
complishes the object sought to be attain- 
ed, so that there is nothing upon which a 
stay bond can operate, except an execution 
for costs: Id. 

Where one excluded from office by judg- 
ment of ouster refuses to yield possession 
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the judgment and filed a stay bond, and 
prcceedings for contempt are instituted 
against him, he is not entitled to a writ of 
prohibition to restrain the court from 
further proceeding to punish him for con- 
tempt, inasmuch as he has a remedy by ap- 
peal from any judgment of conviction that 
may be rendered against him, and such 
preceeding for contempt is not for the pur- 
pose of enforcing the judgment of ouster, 
but is an independent proceeding to compel 
obedience to a lawful order of the superior 
court: Id. 

A judgment of ouster is not so suspended 
by an appeal therefrom as to entitle appel- 
lant to the possession of the office during 
the pendency of the appeal: State v. Su- 
perior Court, 15 W., 376 

After an appeal has been perfected from 
a judgment of ouster, the superior court has 
no jurisdiction in that proceeding, on any 
ground, to order plaintiff, who had been 
placed in possession of the office, to sur- 
render possession to defendant: Id. 

In a proceeding by the state, to oust an 
incumbent holding over his term, a cer- 
tificate of election in favor of another can- 
not be collaterally attacked by an incum- 
bent: Parmeter v. State, 102 Ind., 90; 3 N. 


on the ground that he has appealed from 


§ 5786. Judgment for Relator. 


If judgment be rendered in favor of the relator, he shall proceed to 
exercise the functions of the office, after he has been qualified as required by 
law, and the court shall order the defendant to deliver over all books and 
papers in his custody or within his power, belonging to the office from which 
he has been ousted. [L. 54, p. 217, § 474; Cd. ’81, § 708; 2 H. C., § 685; 
Ind., § 1137. ] 


§ 5787. Order, How Enforced. 


If the defendant shall refuse or neglect to deliver over the books and 
papers pursuant to the order, the court, or judge thereof, shall enforce the 
order by attachment and imprisonment. [L. *54, p. 217, § 475; Cd. 781, § 
709; 2 H. C., $ 686; Ind., $ 1138.] 


§ 5788. Action for Damages—Limitation. 


When judgment is rendered in favor of the plaintiff, he may, if he has 
not claimed his damages in the information, have his action for the damages 
at any time within one year after the judgment. [L. 54, p. 217, § 476; Cd. 
81, § 710; 2 I. C., § 687; Ind., § 1139.] 


§ 5789. Judgment of Ouster or Forfeiture. 


Whenever any defendant shall be found guilty of any usurpation of or 
intrusion into or unlawfully exercising any office or franchise within this state, 
or any office in any corporation created by the authority of this state, or when 
any public officer thus charged shall be found guiltv of having done or suf- 
fered any act which by the provisions of the law shall work a forfeiture of his 
office, or when any association or number of persons shall be found guilty of 
having acted as a corporation without having been legally incorporated, the 
court shall give judgment of ouster against the defendant or defendants, 
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and exclude him or them from the office, franchise, or corporate rights, and 
in case of corporations, that the same shall be dissolved, and the court shall 
adjudge costs in favor of the plaintiff. [L. ’54, p. 217, § 478; Cd. 81, § 711; 
2 H. C., § 688; Ind., § 1141.] 


§ 5790. Judgment Against Corporation. 


If judgment be rendered against any corporation, or against any persons 
claiming to be a corporation, the court may cause the costs to be collected by 
executions against the persons claiming to be a corporation, or by attachment 
against the directors or other officers of the corporation, and shall restrain the 
corporation, appoint a receiver of its property and effects, take an account and 
make a distribution thereof among the creditors. The prosecuting attorney 
shall immediately institute proceedings for that purpose. [L. 754, p. 217, 
g 479; Cd. 781, § 712; 2 H. C., § 689; Ind., § 1142.] 


The superior court has no power to ap- 
poai a receiver for a corporation. upon the 
nstitution by the state of quo warranto 
proceedings seeking to oust it from the 
exercise of corporate powers, since, under 
the provisions of this section authority to 
eppoint receivers in such cases is specially 
provided in event of judgment against the 


Whether the corporation is one de jure 
or merely de facto, it is entitled to the pos- 
session of its property until deprived there- 
of by the judgment of a court of competent 
jurisdiction, and the question of corporate 
existence cannot properly be raised in a 
prohibition proceeding, which seeks to re- 
strain the action of the superior court in 


corporation: State v. Superior Court, 15 appointing a receiver in excess of its juris- 


diction: Id. 


§ 5791. Action to Recover Escheated or Forfeited Property. 


Whenever any property shall [escheat or] be forfeited to the state for ita 
use, the legal title shall be deemed to be in the state from the time of the 
[escheat or] forfeiture, and an information may be filed by the prosecuting 
attorney in the superior court for the recovery of the property, alleging the 
ground on which the recovery is claimed, and like proceedings and judgment 
shall be had as in civil action for the recovery of the property. [L. 54, p. 218, 
§ 480; Cd. 81, § 713; 2 H. C., § 690; Ind., § 1143.] 


The first enactment of this section et ae ned fa words in brackets, “‘escheated or,” 
which were omitted from the Code of 


§ 5792. Costs. 


When an information is filed by the prosecuting attorney, he shall not be 
liable for the costs, but when it is filed upon the relation of a private persoa 
such person shall be liable for costs unless the same are adjudged against the: 
defendant. [L. ’54, p. 218, § 481; Cd. ’81, § 714; 2 H. C., § 691; Ind., $ 
1144. ] 


§ 5793. Information to Annul Patent, etc. 


An information may be prosecuted for the purpose of annulling or 
vacating any letters patent, certificate, or deed granted by the proper authori- 
ties of this state, when there is reason to believethat the same were obtained 
by fraud, or through mistake or ignorance of a material fact, or when the 
patentee or those claiming under him have done or omitted an act in violation 
of the terms on which the letters, deeds, or certificates were granted, or have 
by any other means forfeited the interests acquired under the same. [L. 754, 
p. 218, § 482; Cd. ’81, § 715; 2 H. C., § 692; Ind., § 1145. ] 


§ 5794. Proceedings to Annul. 
In such cases, the information mav be filed by the prosecuting attorney 
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upon his relation, or by any private person upon his relation, showing his in- 
terest in the subject matter; and the subsequent proceedings, judgment of the 
court, and awarding of costs shall conform to the above provisions, and such 
letters patent, deed, or certificate shall be annulled or sustained, according to 
the right of the case. [L. 54t, p. 218, § 483; Cd. ’81, § 716; 2 H. C., § 693; 
Ind., § 1146.] 


CHAPTER III. : 
OF CONTEMPTS AND THEIR PUNISHMENT. 


§ 5798. Contempts, Defined. 
The following acts or omissions, in respect to a court of justice or proceed- 
ings therein, are deemed to be contempts of court:— 

1. Disorderly, contemptuous, or insolent behavior toward the judge while 
holding the court, tending to impair its authority, or to interrupt the due 
course of a trial or other judicial proceedings; 

2. A breach of the peace, boisterous conduct, or violent disturbance tending 
to interrupt the due course of a trial or other judicial proceeding; 

3. Misbehavior in office, or other wilful neglect or violation of duty by an 
attorney, clerk, sheriff, or other person appointed or selected to perform a 
judicial or ministerial service; 

4. Deceit, abuse of the process, or proceedings of the court by a party to an 
action, suit, or special proceeding; 

5. Disobedience of any lawful judgment, decree, order, or process of the 
court; 

6. Assuming to be an attorney or other officer of the court, and acting as 
such without authority in a particular instance; 

7. Rescuing any person or property in the lawful custody of an officer, held 
by such officer under an order or process of such court; 

8. Unlawfully detaining a witness or party to an action, suit, or proceeding 
while going to, remaining at, or returning from the court where the same is 
for trial; 

9. Any other unlawful interference with the process or proceedings of a 
court; 

10. Disobedience of a subpoena duly served, or refusing to be sworn or 
answer as a witness; | 

11. When summoncd as a juror in a court, improperly conversing with a 
party to an action, suit, or proceeding to be tried at such court, or with any 
other person in relation to the merits of such action, suit, or proceeding, or 
receiving a communication from a party or other person in respect to it, with- 
out immediately disclosing the same to the court; 

12. Disobedience by an inferior tribunal, magistrate, or officer of the lawful 
judgment, decree, order, or process of a superior court, or proceeding in an 
action, suit, or proceeding contrary to Taw, after such action, suit, or proceed- - 
ing shall have been removed from the jurisdiction of such inferior tribunal, 
magistrate, or officer. [L. 69, p. 167, § 667; Cd. ’81, $ 725; 2 H. C., § 778, 
Or., § 650; Cal. C. C. P., § 1209.] | | 
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See supra $ 5161, contempt for failure to 
deposit money, etc. 

See supra § 5405, contempt for failure of 
garnishee to deliver property to sheriff. 

See supra §§ 5445-5447, contempt for violat- 
ing injunction. 

See supra § 5329, contempt in proceedings 
supplemental to execution. 

See supra § 5726, contempt for re-marry- 
ing in violation of decree. 

See supra $ 4696, of power to punish for 
contempt. 

See supra § 4701, power of judicial officer 
in contempt cases. 

See supra § 4893, provisions relating to ser- 
vice of summons, etc., not applicable. 

See infra § 6820, contempt by grand jurors 
or other officers in disclosing facts. 

See infra § 6715 et seq., contempt and pun- 
ishment in justice court. 

See Infra § 6000, contempt for failure to 
obey subpoena. 

See sufra § 5767, penalty: for disobeying 
writ of mandate. 

See infra notes to § 5996, contempt for fail- 
ure to produce books, etc. 

CONTEMPTS, ACTS CONSTITUTING. 
—If the superior court has fined an attor- 
ney for contempt and ordered his suspen- 
sion from practice, tntil such contempt is 
purged by apology, the supreme court may 
intervene by mandamus to compel the va- 
cation of the order of suspension: State v. 
Sachs, 2 W., 373. 

If the inferior court is directed by:certio- 
rari to certify to the supreme court a trans- 
cript of the records in a certain action a 
return to the writ must be made in any 
event, and, on failure so to do, a rule will 
issue to show cause why he should not be 
pune for contempt: State v. Sachs, 3 

If a court is without jurisdiction of the 
subject matter of an action, its order im- 
posing a fine for contempt is void: State 
v. Milligan, 3 W., 144 

The disobedience of a void order of court 
is not punishable as for a contempt: State 
v. Ball, 5 W., 387; 34 Am. St. Rep., 866; 
State v. Winder, 14 W., 144; Barnett v. Ash- 
more, 5 W., 163, 166. 

Where, in a proceeding supplemental to 
execution, a person residing in another 
county has been summoned and has re- 
fused to obey the summons, he cannot be 
guilty of a contempt of court until it has 
been made to appear that his residence is 
within twenty miles of such court: State 
v. Trounce, 5 W., S04. 

Prohibition will lie against a court which 
threatens to enforce by contempt proceed- 
ings the issuance of a county warrant in 
payment of stenographer’s fees which are 
not a proper county charge: State v. Su- 
perior Court. 4 W., 31. 

An alternative writ of prohibition against 
a superior judge will be made perpetual to 
prevent his carrying into effect a void 
judgement of contempt where he has re- 
fused to set aside the judgment, although 
the return to the alternative writ may re- 
cite that the court has no intention of pro- 
ceeding further in the matter: State v. 
Langhorn, 8 W., 447. 

The discharge of the defendant will cast 
the costs upon the county where the pro- 
ceeding is brought in the name of the 
state on the relation of parties in interest 
in a suit out of which the contempt arose, 
as such proceedings are of a criminal 
nature: State v. Milligan, 4 W., 29. 

GENERALLY. — Acts and omissions 
deemed to be contempts of the authority of 
courts are only such as are specified under 
this and other sections of the code, and 
can be punished only in the mode therein 
prescribed: State v. Kaiser, 20 Or., 50; 32 
Pac., 964 

A witness committed for contempt for re- 
fusal to answer a question which is neither 
pertinent nor relevant to the matter in 
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issue is entitled to a discharge on habeas 
corpus: In re MacKnight, 11 Mont., 126, 
138; 25 Am. St. Rep., 451, 456. 

The publication of an article In a news- 
paper is not a contempt unless it reflects 
upon the conduct of the court in reference 
to a pending suit or proceeding, and tend3 
to influence its decision therein, or to im- 
pede, interrupt, or embarrass the court in 
reference thereto: State v. Kaiser, supra. 

This statute is a limitation upon the 
power formerly exercised by courts: Gal- 
land v. Galland, 44 Cal. 475; Johnson V. 
Superior Court, 63 Cal., 578. Judges are rot 
civilly Hable for committing a person ior 
contempt: Pickett v. Wallace, 57 Cal., 555. 

Service of copy of the order which the 
party refuses to obey necd not be had on 
him if he was in court when it was made: 
Ex parte Cottrell, 59 Cal, 417. Gut as a 
general rule, before a party can be brought 
into contempt for not complying with an 
order of court, such order must be served 
on him; and a delivery to a person in an- 
other state of a certified copy of the order 
is not such a service: Johnson v. Superior 
Court, 63 Cal., 678. A party cannot be pun- 
ished for a contempt in violating an order 
which the court had no jurisdiction to 
make: People v. O'Neil, 47 Cal., 109; Ex 
parte Hollis, 59 Cal., 400; Brown v. Moore, 
61 Cal., 432. 

It is essential to the validity of proceed- 
ings in contempt, subjecting a party to fine 
and imprisonment, that they show a case in 
point of jurisdiction within the provisions of 
the law by which such proceedings are au- 
thorized, for mere presumptions and intend- 
ments are not to be indulged in their sup- 
port: Batchelder v. Moore, 42 Cal., 412. 

An order committing a party for con- 
tempt, and ordering that he be imprisoned 
until he comply with a previous order com- 
manding him to pay into court a certain 
sum of money, was held an excess of juris- 
diction and void, where the party had made 
attidavit. which was uncontradicted, that 
the money had passed from his possession 
and control before the proceedings in con- 
tempt were commenced. Though courts 
are exclusive ju;lges of their own con- 
tempts, a party cannot be imprisoned for 
neglecting or refusing to do what it ap- 
pears is out of his power to perform: 
Adams v. Haskell, 6 Cal., 316; 65 Am. Dec., 
D7. Whether or not the petitioner could 
comply with the order here for alimony is 
one of the facts to be determined by the 
court making the order: Ex parte Cottrell, 
59 Cal., 417; 59 Cal., 420. A husband who 
lives separate from his wife, and has been 
adjudged by a court of equity to pay her a 
certain sum monthly for her support and 
that of her infant child, is not guilty of con- 
tempt for not paying the sum if he is un- 
able to pay it. and has not voluntarily 
created the disability for the purpose cf 
avoiding the payment. He may purge him- 
self from contempt by showing that he is 
unable to pay it, and that this inability 
has not been voluntarily created by his 
own act: Galland v. Galland, 44 Cal., 475. 

ACTS CONSTITUTING CONTEMPT.— 
Among the many instances of acts which 
constitute a contempt of court are the fol- 
lowing: Openly insulting a judge en the 
bench: Commonwealth v. Dandridge, 2 Va., 
Cas., 413: employment in the supreme court 
of language disrespectful to the lower 
court: Friedlander v. Sumner G. & S. M. 
Co., 61 Cal.. 116; striking an attorney in 
court: Middlebrook v. State, 43 Conn., 266; 
calling a person a Har in presence of the 
court: United States v. Emerson, 4 Cranch 
C. C., 188: serving a summons upon a wit- 
ness in court: In re Healey, 53 Vt., 394; £3 
Am. Rep.. 713. One who holds money ad- 
versely to the receiver in insolvency. claim- 
ing it as his own, cannot be punished for 
contempt in refusing to turn the money 
over to the receiver, being neither an oft- 
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cer of the court nor a party to the in- 
solvency proceedings: Ex parte Hollis, &9 
Cal., 405. Disobedience of a decree of dis- 
trikution by an executor or administrator 
is a contempt of court: Ex parte Smith, 
53 Cal., 204; Ex parte Cohn, 55 Cal., 193. 
Where a defendant cited under an order of 
examination, with a view to defeat such 
order, disposes of his property pending the 
examination, he is guilty of contempt of 
court: Ex parte Kellogg, 64 Cal, B83. 
Sending threatening and insulting letters 
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In re Tyler, 64 Cal., 434. The superior courts 
of the state have power to inquire into the 
imprisonment of one held under a requi- 
sition from the governor of a neighboring 
state, and to punish for disobedience to 
its writ of habeas corpus: In re Robb, 64 
Cal., 431. See the case of Robb v. Con- 
nolly, 111 U. S., 624, where the view of the 
supreme court of California was affirmed, 
and the doctrine laid down by the United 
States circuit court in the case of In re 
Robb, 9 Saw., 563; disapproved. 


to the grand jury is a contempt of court: 


§ 5799. Punishment for. 

Every court of justice and every judicial officer has power to punish 
contempt by fine or imprisonment, or both. But such fine shall not exceed 
three hundred dollars, nor the imprisonment six months; and when the con- 
tempt is not [one] of those mentioned in subdivisions one and two of the last 
section, it must appear that the right or remedy of a party to an action, suit, 
or proceeding was defeated or prejudiced thereby, before the contempt can be 
punished otherwise than by a fine not exceeding one hundred dollars. [L. ’69, 
p. 168, § 688; Cd. ’81, § 726; 2 H. C., § 779; Or., § 651.] 


§ 5800. Contempts in Presence of Court, How Punished. 

When a contempt is committed in the immediate view and presence of the 
court or officer, it may be punished summarily, for which an order must be 
made reciting the facts as occurring in such immediate view and presence, 
determining that the person proceeded against is thereby guilty of contempt, 
and that he be punished as therein prescribed. [L. ’69, p. 168, $ 669; Cd. 81, 
§ 727; 2 H. C., § 780; Or., § 652. ] 


$ 5801. Procedure in Other Cases. 

In cases other than those mentioned in the preceding section, before any 
proceedings can be taken therein, the facts constituting the contempt must 
be shown by an affidavit presented to the court or judicial officer, and there- 
upon such court or officer may either make an order upon the person charged 
to show cause why he should not be arrested to answer, or issue a warrant of 
arrest to bring such person to answer in the first instance. [T.. ’69, p. 169, $ 
670; Cd. 781, § 728; 2 H. C., § 781; Or., § 653. ] | 


When the act constituting the contempt 


quire defendant to appear at a specified 
was not committed in the immediate 


time: State v. Crane, 15 Or., 148; 13 Pac., 


view and presence of the court the court 
is without authority to proceed unless the 
facts constituting the contempt are shown 
by affidavits: State v. Kaiser, 20 Or., 50; 
23 Pac., 964. 

Warrant of arrest in proceedings for con- 
tempt should have a return day, and re- 


T73. 

The counter affidavit filed in the proceed- 
ing for contempt is not a pleading, but 
evidence merely, and the facts therein may 
be rebutted by other evidence without a 
sary replication: State v. McKinnon, 8 

r., 487. 


§ 5802. Defendant May be Produced if in Custody. 

If the party charged be in custody of an oflicer by virtue of a legal order 
or process, civil or criminal, except upon a sentence for a felony, an order may 
be made for the production of such person by the officer having him in custody 
that he may answer, and he shall thereupon be produced and held until an 
order be made for his disposal. [L. 769, p. 169, X 671; Cd. 781, § 729; 2 
H. C., § 782; Or., § 654.] 
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§ 5803. How Prosecuted. 

In the proceeding for a contempt, the state is the plaintiff. In all cases of 
public interest, the proceeding may be prosecuted by the prosecuting attorney 
on behalf of the state, and in all cases where the proceeding is commenced 
upon the relation of a private party, such party shall be deemed a co-plaintiff 
with the state. [L. 69, p. 169, § 672; Cd. ’81, § 730; 2 H. C., § 783; Or., 
§ 655.] 


State is plaintiff in an independent proceeding to punish for contempt: Fawcett v. 
Superior Court, 15 W., 342, 349. 


§ 5804. Warrant, How Executed. 

Whenever a warrant of arrest is issued pursuant to this chapter, the court 
or judicial officer shall direct therein whether the person charged may be let 
to bail for his appearance upon the warrant, or detained in custody without 
bail, and if he may be bailed, the amount in which he may be let to bail. Upon 
executing the warrant of arrest, the sheriff must keep the person in actual 
custody, bring him before the court or judicial officer, and detain him until 
an order be made in the premises, unless the person arrested execute and 
deliver to the sheriff, at any time before the return day of the warrant, a bond, 
with two sufficient sureties, to the effect that he will appear on such return 
day and abide the order or judgment of the court or officer thereupon. [L. 
’69, p. 169, § 673; Cd. 781, § 731; 2 H. C., § 784; Or., § 656. ] 


§ 5805. Return of Warrant—Investigation. 

The sheriff shall return the warrant of arrest and the bond, if any, given 
him by the defendant, by the return day therein specified. When the de- 
fendant has been brought up or appeared, the court or judicial officer shall 
proceed to investigate the charge by examining such defendant and witnesses 
for or against him, for which an adjournment may be had from time to time, 
if necessary. [L. ’69, p. 169, § 674; Cd. 81, § 732; 2 H. C., § 785; Or., 
$ 658. ] 


§ 5806. Judgment and Sentence. ; 

Upon the evidence so taken, the court or judicial officer shall determine 
whether or not the defendant is guilty of the contempt charged; and if it be 
determined that he is so guilty, shall sentence him to be punished as provided 
in this chapter. [L. ’69, p. 170, § 675; Cd. 781, § 733; 2 H. C., § 786; Or., § 
659. | 


§ 5807. Indemnity to Injured Party. 

If any loss or injury to a party in an action, suit, or proceeding, prejudi- 
cial to his rights therein, have been caused by the contempt, the court or 
judicial officer, in addition to the punishment imposed for the contempt, may 
give judgment that the party aggrieved recover of the defendant a sum of 
money sufficient to indemnify him, and to satisfy his costs and disbursements, 
which judgment, and the acceptance of the amount thereof, is a bar to any 
action, suit, or proceeding by the aggrieved party for such loss or injury. 
[L. 69, p. 170, $ 676; Cd. 81, $ 734; 2 H. C., $ 787; Or., § 660. ] 
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§ 5808. Imprisonment, When. 

When the contempt consists in the omission or refusal to perform an act 
which is yet in the power of the defendant to perform, he may be imprisoned 
until he shall have performed it, and in such case the act must be specified in 
the warrant of commitment. [L. 69, p. 170, § 677; Cd. °81, § 735; 2 H. C., 
§ 788; Or., § 661.] 


$ 5809. Offender Liable to Indictment, When. 

Persons proceeded against according to the provisions of this chapter are 
also liable to indictment [or information] for the same misconduct, if it be 
an indictable offense, but the court before which a conviction is had on the 
indictment [or information] in passing sentence shall take into consideration 
the punishment before inflicted. [L. 69, p. 170, § 678; Cd. ’81, § 736; 2 H. 
C., $ 789; Or., § 662.] 


$ 5810. Alias Warrant—Prosecution of Bond. 

When the warrant of arrest has been returned served, if the defendant do 
not appear on the return day, the court or judicial officer may issue another 
warrant of arrest, or may order the bond to be prosecuted, or both. If the 
bond be prosecuted and the aggrieved party join in the action, and the sum 
specified therein be recovered, so much thereof as will compensate such party 
for the loss or injury sustained by reason of the misconduct for which the war- 
rant was issued shall be deemed to be recovered for such party exclusively. [L. 
’69, p. 170, § 679; Cd. ’81, § 737; 2 H. C., § 790; Or., § 663.] 


§ 5811. Appeal. 

Either party to a judgment in a proceeding for a contempt may appeal 
therefrom in hke manner and with like effect as from judgment in an action, 
but such appeal shall not have the effect to stay the proceedings in any other 
action, suit, or proceeding, or upon any judgment, decree, or order therein, 
concerning which or wherein such contempt was committed. Contempts of 
justices’ courts are punishable in the manner specially provided for in the 
chapter relating to justices of the peace and to their practice and jurisdiction. 
[L. 69, p. 171, § 680; Cd. ’81, $ 738; 2 H. C., § 791; Or., § 664.] 

See infra § 6715 et seq.. contempts and An order adjudging a person guilty of a 
punishment in justice courts. contempt of court is appealable under this 


See infra § 6500 et seq., appeals to supreme section: State v. Allen. 14 W., 
court. 
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CHAPTER IV. 
OF HABEAS CORPUS. 


$ 5814. Who May Prosecute Writ. 


Every person restrained of his liberty, under any pretense whatever, 
may prosecute a writ of habeas corpus to inquire into the cause of the restraint, 
and shall be delivered therefrom when illegal. [L. 54, p. 212, § 434; Cd. ’81, 
§ 666; 2 H. C., § 711; Ind., § 1106; Cal. P. C., § 1473.] 


See infra § 5722, in divorce. 

Privilege of, not suspended except in 
cases of rebellion or invasion: Const. 
Wash., Art. I., § 13; Const. U. S., Art. I., 
§ 9. See Ex parte Milligan, 4 Wall., 2. 

JURISDICTION.—The supreme court has 
original jurisdiction in habeas corpus, in 
all cases, and the provisions of § 4, Art. IV., 
of the Const., do not confine its jurisdiction 
to state officers: In re Rafferty, 1 W., 382; 
In re Graham, 7 W., 237; In re Lybarger, 
2 W., 131. 

Under the authority of the supreme court 
to issue writs of habeas curpus, the court, 
or one of its judges, can grant an order nisi 
to show cause why the writ should not 
issue. In such case th? writ should be is- 
sued by the clerk: In re Rafferty, supra. 

The provision of the constitution giving 
the supreme court original jurisdiction is 
self-executing; and in the absence of legis- 
lation it has authority to establish rules 
defining the course to be pursued in Issuing 
the writ: Id. 

The provisions of this chapter are applic- 
able to the supreme cour,: -, 384. 

Where the writ is made returnable by the 
supreme court before a superior court or 
judge, the subsequent proceedings should 
be had in such court: Id., 385. 

The supreme court cannot upon an appli- 
cation for habeas corpus pass upon the 
question of former jeopardy of petitioner, 
but. such plea must b: raised and tried in 
the lower court; nor can jurisdiction to de- 
termine such question be conferred upon 
the supreme court by stipulation accom- 
panying the petition: Steiner v. Nerton, 
6 W., 23. 

Habeas corpus will not lie to secure the 
release of a prisoner on the ground that he 
has been committed under the judgment of 
the supreme court, until a certain fine and 
costs are paid, and the judgment for costs 
is In fact in favor of the territory and not 
of the state, when the commitment does 
not require the payment of such costs as a 
pereue for the prisoner’s discharge: 

ray v. Woolery, 6 W, 157. 

Habeas corpus will lle to release a child 
unlawfully detained in a reform school: 
In re Mason, 3 W., 609; or in behalf of a 
defendant transported to the penitentiary 
pending an appeal from a judgment of con- 
viction to restore him to the custody of the 
sheriff of the county {n which convicted: 
Ex parte Jones, 2 W., 55i; or to release a 
prisoner held under a judgment of court 
which had no jurisdiction: In re Perm- 
stick, 3 W., 672, 674; 28 Am. St. Rep., 80, 82. 

And under § 6911 infra a person charged 
with a crime is entitled to discharge where 
the only reason for failure to try him is 
that no term of court for which a jury had 
been called had been in session since the 
filing of the information: State v. Brodie, 

442. This provision, however, does not 
apply to a new trial: In re Murphy, 7 W., 
257; nor does § 6916 infra, providing that 
such discharge shall not bar further prose- 
evtion. violate the constitutional guarantee 
of a speedy public trial: State v. Caldwell, 
9 W., 33%. 


Where a defendant c-nvicted in a crim- 
inal prosecution applies to the federal court 
for a writ of habeas corpus, and also ap- 
peals from the judgment of the superior 
court, the settlements of a statement of 
facts at his request is not a “proceeding 
against the person,’’ etc., within the pro- 
visions of § 766, Rev. St. U. S., so as to ren- 
der the acts of the court in settling the 
statement null and void: State v. Huma- 
son, 4 W.. 413. 

CUSTODY OF CHILD.—If a person or 
corporation has no legal right to the cus- 
tody of a minor child, it cannot uphold its 
custody as against the parents, on the 
ground that they are not proper and com- 
petent to have its care and custody: Lovell 
v. House of Good Shepherd, 9 W., 419. 

The mere fact that the mother is coarse, 
vulgar, passionate and pugnacious, and 
that the father excessively uses intoxicants, 
is not sufficient grounds for depriving them 
of the society and comfort of their child: 


Although the mother may have placed 
her child in the hands of another for care 
and education, and deserted it, under a 
promise that it remain there until sighteen 
years old, such act will not estop her from 
afterwards claiming control and custody of 
{t before the expiration of such period: Id. 

In an action for the possession of minor 
children brought by the mother against the 
father, based upon an alleged decree of 
divorce in another state awarding the cus- 
tody of the children to her, where it ap- 
pears from the evidence that the father is 
the more suitable person to have the care 
and custody of the children, being better 
prepared to care and educate them, and 
that the mother is unsuited morally to have 
the control of the children, and is finan- 
clally unable to care for them, a decree 
giving the mother the custody of the chil- 

ren is erroneous: Kentzler v. Kentzler, 
3 W., 166; 28 Am. St. Rep., 21. 

The assumption of custody of a minor 
child, under order of the superior court in 
a habeas corpus proceeding, will not consti- 
tute false imprisonment, although the ap- 
pellate court on a reveiw of the habeas 
corpus proceedings may reverse the judg- 
ment of the superior court as erroneous: 
Toe v. House of Good Shepherd, 14 W.. 
11. 

A party who successfully brings an action 
for the custody of a child in habeas corpus 
proceedings, cannot subsequently bring an- 
other action to recover the expenses incl- 
dent to the first case: Id. 

Where, after the rendition of a decree of 
divorce in which the custody of the minor 
children has been awarded to the mother, 
a stipulation for the modification of the de- 
cree so as to award custody to the father 
has been entered into by the father and 
mcther, and possession of the children 
given to the father under such stipulation, 
the father is rightfully entitled to the chil- 
dren, although in fact the modification of 
the decree has never been secured: Ackley 
v. Burchard, 11 W., 128 
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§ 5815. Parents, etc., May Have Writ. 

Writs of habeas corpus shall be granted in favor of parents, guardians, 
masters, and husbands, and to enforce the rights and for the protection of 
infants and insane persons; and the proceedings shall in all cases conform to 
the provisions of this chapter. [L. >54, p. 214, § 456; Cd. 781, § 688; 2 H. C., 
§ 733; Ind., § 1107.] 


See notes ¢o last section. 


$ 5816. Application for, How Made. 

Application for the writ shall be made by petition, signed and verified 
either by the plaintiff or by some person in his behalf, and shall specify, — 

1. By whom the petitioner is restrained of his liberty, and the place where 
(naming the parties if they are known, or describing them if ney are not 
known); 

2. The cause or pretense of the restraint, according to the best of the 
knowledge and belief of the applicant; 

3. If the restraint be alleged to be illegal, in what the illegality consists. 
[L. 754, p. 212, § 422; Cd. ’81, § 667; 2 H. C., § 712; Ind., § 1108; see Cal. 
P. C.. 8 1474.] 

Proceedings in bastardy may be inquired 70 Ind., 284; so also, proceedings in com- 
into and reviewed under this writ: Patter- mittal for a violation of a city ordinance: 
son v. Pressley, 70 Ind., 94; Kidder v. State, Flora v. Sachs, 64 Ind., 155 
§ 5817. By Whom Granted. 

Writs of habeas corpus may be granted by the supreme court or superior 
court, or by any judge of either court, and upon application the writ shall be 
granted without delay. [L. 754, p. 212, § 436; Cd. ’81, § 668; 2 H. C., § 713; 
see Ind., § 1109; see Cal. P. C., § 1475.] 


See Const., Art. IV., §§ 4, 6, jurisdiction of jurisdiction of an application of a writ after 
supreme an superior courts. the denial of the matter by the superior 
See supra §§ 4650, 4663, jurisdiction of court: In re Graham, 7 W., 237. 
sar to issue. The object in giving every judge original 

e § 5814 and notes, who may prosecute jurisdiction was to piace the remedy within 

writ. easy reach, and insure speedy relief, but 
The supreme court will not take original not to give a multiplicity of trials: Id., 238. 
§ 5818. To Whom Directed—Contents of. 

The writ shall be directed to the officer or party having the person under 
restraint, commanding him to have such person before the court or judge at 
such time and place as the court or judge shall direct to do and receive what 
shall be ordered concerning him, and have then and there the writ. [L. ’54, 
p. 212, § 437; Cd. 781, § 669; 2 H. C., § 714; Ind., § 1111; see Cal. P. C., § 


1477.] 


$5819. Delivery of Writ to Sheriff—Service. 

If the writ be directed to the sheriff, it shall be delivered by the clerk to 
him without delay. [L. 754, p. 212, § 438; Cd. ’81, § 670; 2 H. C., § 715; 
Ind.. § 1112; see Cal. P. C., § 1478.] 


$ 5820. Service When Writ Directed to Person Other Than Sheriff. 
If the writ be directed to any other person, it shall be delivered to the 
sheriff, and shall be by him served by delivering the same to such person with- 
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out delay. [L. 54, p. 212, § 439; Cd. ’81, § 671; 2 H. C., $716; Ind., § 1113; 
see Cal. P. C., § 1478.] 


§ 8821. Service When Person Not Found. 

If the person to whom such writ is directed cannot be found or shall 
refuse admittance to the sheriff, the same may be served by leaving it at the 
_ residence of the person to whom it is directed, or by posting the same on [in] 
some conspicuous place, either on his dwelling-house or where the party is 
confined or under restraint. [L. 754, p. 212, § 440; Cd. 781, § 672; 2 H. C., 
§ 717; Ind., $ 1114; see Cal. P. C., § 1478.] 


§ 5822. Return—Attachment for Refusal. 

The sheriff or other person to whom the writ is directed shall make 
immediate return thereof, and if he refuse after due service to make return, 
the court shall enforce obedience by attachment. [L. ’54, p. 213, § 441; Cd. 
81, § 673; 2 H. C., § 718; Ind., § 1115.] 


§ 5823. Substance and Form of Return. 
The return must be signed and verified by the person making it, who shall 
state,— 

1. The authority or cause of the restraint of the party in his custody; 

2. If the authority shall be in writing, he shall return a copy and produce 
the original on the hearing; 

3. If he has had the party in his custody, or under his restraint, and has 
transferred him to another, he shall state to whom, the time, place, and cause 
of the transfer. He shall produce the party at the hearing, unless prevented 
by sickness or infirmity, which must be shown in the return. [L. 754, p. 213, 
§ 442; Cd. 781, § 674; 2 H. C., § 719; Ind., § 1116; see Cal. P. C., §§ 1480- 
1482. ] 


§ 5824. Proceedings—Pleadings. 

The court or judge, if satisfied of the truth of the allegation of sickness 
or infirmity, may proceed to decide on the return, or the hearing may be 
adjourned until the party can be produced, or for other good cause. The 
plaintiff may except to the sufficiency of or controvert the return, or any part 
thereof, or allege any new matter in evidence. The new matter shall be 
verified, except in cases of commitment on acriminal charge. The return and 
pleadings may be amended without causing a [any] delay. [L. 54, p. 213, 
§ 443; Cd. 81, § 675; 2 H. C., § 720; Ind., § 1117; see Cal. P. C., §§ 1482- 
1484. | 


A demurrer will not lie to the writ or return: Cunningham v. Thomas, 25 Ind., 171. 


§ 5825. Hearing and Determination. 

The court or judge shall thereupon proceed in a summary way to hear 
and determine the cause, and if no legal cause be shown for the restraint or for 
the continuation thereof, shall discharge the party. [L. 754, p. 213, $ 444; 
Cd. 781, § 676; 2 H. C., § 721; Ind., $1118; see Cal. P. C., $$ 1484, 1185. ] 
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No court or judge shall inquire into the legality of any judgment or 
process whereby the party is in custody, or discharge him when the term of 
commitment has not expired, in either of the cases following:— 

1. Upon any process issued on any final judgment of a court of competent 


jurisdiction; 


2. For any contempt of any court, officer or body having authority in the 
premises to commit; but an order of commitment, as for a contempt upon 
proceedings to enforce the remedy of a party, is not included in any of the 


foregoing specifications; 


3. Upon a warrant issued from the superior court upon an indictment or 
information. [L. 754, p. 213, § 445; Cd. 781, § 677; L. 791, p. 82, § 1; 


2H. C., § 722; Ind., $ 1119.] 


See notes to $ 5814 supra. 

Under this section, defendant is restricted 
to his remedy by appeal touching the legal- 
ity of any commitment issued on a final 
judgment of a court of competent jurisdic- 
tion; and the writ will only He where the 
court hes no jurisdiction in the premises: 
In re Rafferty, 1 W., 382; distinguished in 
» re Permstick, 3 W., 674; 28 Am. St. Rep., 


The provisions of this section preclude the 
supreme court, in habeas corpus proceed- 
ings, from questioning the judgment of a 
court of general jurisdiction fair upon its 
face: In re Lybarger, 2 W., 131; such stat- 
ute does not transgress the constitutional 
provision securing the right to the writ: Id. 

The fact that a party can appeal from a 
judgment against him in a criminal action 
does not estop him from maintaining an 
application for the writ where the court 
rendering the judgment had no jurisdiction 
over the subject matter: In re Permstick, 
3 W., 672; 28 Am. St. Rep., 80; In re Rafferty, 


1 W.. 382; In re Lybarger, 2 W., 131; see 
People v. Liscomb, 60 N. Y., 559; 19 Am. 
Rep., 211. 


The trial of a case by a court of compe- 
tent jurisdiction is not reviewable on this 
writ: Ex parte Williams, 1 W. T., 240. The 
ee is by appeal: In re Rafferty, 1 W., 


GENERALLY.—What may be reviewed 
and extent to which judgment may be at- 
tacked on habeas corpus or errors inquired 
into: See extended notes to 23 Am. St. Rep., 
108-110; 22 Am. St. Rep., 422-425; 7 Am. St. 
Rep., 515; 11 Am. St. Rep., 235: 35 Am. St. 
Rep., 651; State v. Kinmore, 54 Minn., 135; 
a a St. Rep., 305, and note; 26 Am. Dec., 
40-49. 

The writ cannot be used for the correc- 
tion of errcrs, and where it appears that 
the petitioner is in custody pursuant to an 
erroneous judgment the writ will be 
quashed, if it also appears that the court 
rendering it had jurisdiction of his person 
and the subject matter: McLaughlin v. 
Etchison, 127 Ind., 474; 22 Am. St. Rep., @8; 
Turner v. Conkey, 132 Ind., 248; 32 Am. St. 
Rep., 251. 

The judgment of a court of general juris- 
diction cannot be collaterally attacked by 
this proceeding unless the record shows af- 
firmatively that the court had no jurisdic- 
tion: Holderman v. Thompson, 105 Ind., 
112; 5 N. E.. 175. 

The petition must show that the judg- 
ment under which the prisoner was held is 
not erroncous merely, but absolutely void 
Willis v. Bayles, 105 Ind.. 363; 5 N. E., S; 
Lowery v. Howard, 103 Ind., 440; 3 N. E. 124. 


§ 5827. Admission to Bail Instead of Discharge. 
No person shall be discharged from an order of commitment issued by 


any judicial or peace officer for want of bail, or in cases not bailable on account 
of any defect in the charge or process, or for alleged want of prohable cause; 
but in all cases the court or judge shall summon the prosecuting witnesses, 
investigate the criminal charge, and discharge, admit to bail, or reeommit the 
prisoner, as may be just and legal, and recognize witnesses when proper. [L. 
’d-4, p. 213, $ 446; Cd. 781, § 678; 2 H. C., $ 723; Ind., § 1120.] 


The provisions of this section apply to the tial inconvenience and expense: 


| In re Raf- 
supreme court regardless of its consequen- ferty, 1 W., 382, 384. 


§ 5828. Writ for Purpose of Bail. 

The writ may be had for the purpose of admitting a prisoner to bail in 
civil and criminal actions. When any person has an interest in the detention, 
[and] the prisoner shall not be discharged until the person having such interest 
is notified. [L. >54, p. 214, $ 447; Cd. ’81, $ 679; 2 H. C., $ 724; Ind., $$ 
1121, 1122.] 
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The word “and” in brackets was inter- amount already fixed by the magistrate: 
polated in the Code or ’81. State v. Best, 7 Blackf., 711. 

P infra § 6703, recognizance, conditions Upon hearing of an application to be ad- 

mitted to bail by one charged with murder, 

» See infra § 6866, right of accused to give the burden is upon the applicant to show 

that the proof is not evident nor the pre- 


See § 5490 et seq., bail bon sumption great: Heffren, ex parte, 27 Ind., 
See infra § 6697, bail in oe ar aoi before 
magistrates. When the presumption is not great, and 


The judge, in such cases, may fix bail in the proof not strong and evident, the de- 
his own discretion, without reference to the fendant in murder should be admitted to 
bail: Hock, ex parte, 68 Ind., 


$ 5829. Compelling Attendance of Witnesses. 

The court or judge shall have power to require and compel the attendance 
of witnesses, and to do all other acts necessary to determine the case. [L. 754, 
p. 214, § 448; Cd. 81, § 680; 2 H. C., § 725; Ind., § 1123.] 


§ 5830. Officer Not Liable, When. 

No sheriff or other officer shall be liable to a civil action for obeying any 
writ of habeas corpus, or order of discharge made thereon. [L. >54, p. 214, 
§ 449; Cd. 781, § 681; 2 H. C., § 726; Ind., § 1124.] 


§ 5831. Warrant to Prevent Removal. 

Whenever it shall appear by affidavit that any one is illegally held in cus- 
tody or restraint, and that there is good reason to believe that such person will 
be carried out of the jurisdiction of the court or judge before whom the 
application is made, or will suffer some irreparable injury before compliance 
with the writ can be enforced, such court or judge may cause a warrant to be 
issued reciting the facts, and directed to the sheriff or any constable of the 
county, commanding him to take the person thus held in custody or restraint, 
and forthwith bring him before the court or judge, to be dealt with according 
to the law. [L. 754, p. 214, § 450; Cd. ’81, § 682; 2 H. C., § 727; Ind., § 
1125; see Cal. P. C., § 1497. ] 


§ 5832. What Warrant May Include. 

The court or judge may also, if the same be deemed necessary, insert in 
the warrant a command for the apprehension of the person charged with caus- 
ing the illegal restraint. [L.’54, p. 214, $451; Cd. 81, § 683; 2 H. C., § 728; 
Ind., § 1126; see Cal. P. C., § 1498. ] 


§ 5833. Warrant, How Executed. 

The officer shall execute the writ by bringing the person therein named 
before the court or judge, and the like return of proceedings shall be required 
and had as in case of writs of habeas corpus. [L. 754, p. 214, § 452; Cd. ’81, 
§ 684; 2 H. C., § 729; Ind., § 1127; see Cal. P. C., § 1499. | 


§ 5834. Temporary Orders. 

The court or judge may make any temporary orders in the cause or 
disposition of the party during the progress of the proceedings that justice 
may require. The custody of any party restrained may be changed from one 
person to another, by order of the court or judge. [L. 754, p. 214, § 453; Cd. 
81, § 685; 2 H. C., § 730; Ind., § 1128.] 
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§ 5835. Writ Issued on Sunday, When. 

Any writ or process authorized by this chapter may be issued and served, 
in cases of emergency, on Sunday. [L. 54, p. 214, § 454; Cd. 781, § 686; 2 
H. C., § 731; Ind., § 1129.] 


See Const., Art. IV.. § 6. See supra § 4709, legal holidays. 


$ 5836. Writs—Issuance, Service and Return—Amendments. 

All writs and other process authorized by this chapter shall be issued by 
the clerk of the court, and sealed with the seal of such court, and shall be 
served and returned forthwith, unless the court or judge shall specify a 
particular time for such return. And no writ or other process shall be dis- 
regarded for any defect therein, if enough is shown to notify the officer or 
person of the purport of the process. Amendments may be allowed and 
temporary commitments, when necessary. [L. 754, p. 214, § 455; Cd. 81, § 
687; 211. C., § 732; Ind., § 1130.] 


CHAPTER V. 
OF ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 


§ 5841. Must be General—Effect of. 

No general assignment of property by an insolvent, or in contemplation 
of insolvency, for the benefit of creditors, shall be valid unless it be made 
for the benefit of all his creditors in proportion to the amount of their re- 
spective claims; and after the payment of the costs and disbursements thereof, 
including the attorney fees allowed by law in case of judgment, out of the 
estate of the insolvent, such claim or claims shall be deemed as presented, and 
shall share pro rata with other claims as hereinafter provided. [Cf. L. 790, 


. 83, 8 1; 1 H. C., $ 2741; L. *93, p. 247, $ 1; see Or., § 3173; see Ia., § 
p S X P S 5 


3292.] 
For former provisions see $$ 2014-2051, Code 
of ’sl. 

See notes to § 5870, leave to foreclose mort- 
Bixe covered by assignment. 

See notes to § 5456, receivers in case of. 

See notes to § 5870, priority, delivery, ete. 

The assignment law of '$S] was repealed in 
all its provisions by the act covered by this 
chapter: Manstleld v. First Nath Bank, 5 
W605 


a bba. 

WHO MAY HAVE BENEFIT OF.—This 
statute governing assignments for benefit 
of creditors has no application to insolvent 
corporations: McKay v. Blwoọood, 12 W. 
0, S82; following Nyman v. Berry, 3 W., 
734. Compare Schloss & Co. v. Wallace, l4 
W., 249. But an insolvent corporation may 
make a common law deed of assignment of 
all of its property to a trustee for the bene- 
tit of all of its creditors unless restrained 
by statute or by charter: Nyman v. Berry, 
3 W., 734: cited In Mckay v. Elwood, 12 W., 
583. 

An assignment in Minnesota for benefit 
of creditors of all debtor's property, is a 
voluntary assignment and will pass title to 
property in this state: Whitman v. Mast, 
11 W.. 318; and a receiver subsequently ap- 
pointed in the insolvency proceedings suc- 
ceeds to all the rights and title of the orig- 
inal assignee and may maintain action in 
this state for debts due him as trustee of 
the insolvent estate: Id. 


16 


A husband may make a valid assignment, 
which operates to transfer community real 
and personal property, although the wife 
fails to join therein: Thygesen v. Neu- 
felder, 9 W., 455. 

Property in possession of an assignee is 
in custodia legis, and cannot be seized un- 
der a writ of attachment, although the as- 
signment may be alleged to be fraudulent: 
ee Brown Shoe Co. v. Adams, ò W., 

Where goods in the hands of an assignee 
for the benefit of creditors have been at- 
tached by a creditor of the assignor, the 
proper practice is for the assignee to bring 
his proceeding for possession in the matter 
of assignment. instead of intervening in the 
attachment suit: Sabin v. Adams, 5 W., TGS, 

Where a debtor in failing circumstances, 
contemplating assignment, makes a chattel 
mortgage in fraud of his creditors, and sub- 
sequently makes an assignment for their 
benetit. his assignee is entitled to and may 
recover possession of the goods thus fraud- 
ulently transferred: Mansfield v. First 
Natl. Bank, 5 W. 665; Mansfield v. First 
Natl Bank, 6 W., 63; Sabin v. Adams, 5 
WW., 769, 

If an insolvent debtor makes a general 
assignment, the assignee cannot maintain 
an action against an attaching creditor and 
sheriff for injuries resulting from alleged 
malicious levy of attachment prior to as- 
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signment: Slauson v. Schwabacher, 4 W., 
783; 31 Am. St. Rep., 348. 

When an assignment for the benefit of 
creditors has been made, a creditor cannot, 
during the pendency of the insolvent pro- 
ceedings, maintain another form of action 
against the assignor: Cosh-Murray Co. v. 
Bothell, 10 W., 314. 

Nor can a mechanic’s lien be enforced 
against property in the hands of an as- 
signee for benefit of creditors; the claim 
must be presented in the insolvency pro- 
ceedings: Quinby v. Slipper, 7 W., 475; 38 
Am. St. Rep., 899. 

EFFECT OF ASSIGNMENT.—The as- 
signed estate is in the possession of the 
court for pro rata distribution, and no one 
can interfere with it except at his peril: 
Sabin v. Adams, 5 W., 768. 

The discharge in insolvency proceedings 
from the Hen of a judgment by the same 
court which rendered it is without effect on 
a judgement creditor, when the court had no 
jurisdiction over him in the Insolvency pro- 
ceedings: Weber v. Yancy, 7 W., H. 

If proceedings in insolvency were begun 
under the provisions of the Code of ’Si. and 
a receiver appointed to take charge of the 
estate, the repeal by act of Mar. 6, °90, while 
the proceedings were pending, will not af- 
fect the title of an assignee appointed sub- 
sequent to me repeal: Ewing v. Van Wag- 
oner, 6 W., 

The lien i an attachment is not dis- 
charged under the amendment of Mar. 10. 
‘93, by the subsequent filing of an assign- 
ment: Bierer v. Blurock. 9 W., 63; cited in 
State v. Superior Court. 14 W., 329. 

The assignee of an insolvent debtor is not 
entitled to the possession of his assignor’s 
property. which was in the possession of 
the sheriff by virtue of a valid attachment 
levied prior to the mo omen State v. 
Superior Court, 14 W.. 

PREFERENCES. Yir ri chattel mortgage 
and an assignment for the benefit of cred- 
itors are assailed as one transaction and 
are construed together to prevent an equal 
distribution among creditors, they must 
stand or fall together: Benham v. Ham, 
5 W., 128, 132. 

A debtor in falling circumstances may 
dispose of his entire property to pay or se- 
cure bona tide debts to a portion of his 
creditors, and leave other creditors unsat- 
isfied: Turner v. Iowa Natl. Bank, 2 W., 
192; Samuel v. Kittenger. 6 W., 261; Furth 
v. Snell. 6 W.. 542, 546: Ephriam v. Kelleher, 
.. 243: Benham v. Ham, 5 W., 128; 34 Am. 
St. Rep.. 551; First Natl Bank v. Carter, 
6 W., 494, 4196; and the fact of such distri- 
bution does not work an assignment for the 
benefit of creditors: Furth v. Snell, 6 W.. 
oer POESI Sound Natl. Bank v. Levy, 10 

.. 499 

While an assignment transfers all of the 
property of an insolvent debtor to the juris- 
diction of the court, it passes such property 
subject to all valid Hens existing against it: 
Gilbert Hunt Mfg. Co. v. Wheeler, 15 W., 
594; following Bierer v. Blurock, 9 W.. 63. 

Tf an insolvent debtor confesses judgment 
to certain creditors. who have knowledge 
of his condition, at the time contemplating 
an assignment, and follows the confession 
with an assignment, the judgment Hens are 
voidable and the assignee, or the court’s 
receiver may take possession of all the 
property for the benefit of all the creditors: 
Hyman v. Barmon, 6 W., 516; but where the 
preferred creditor has no knowledge of an 
intended assignment by his debtor his pref- 
erence will be held valid, although the 
debtor may make an assignment of the re- 
mainder of his property within three days 
thereafter: Benham v. Ham, 5 W., 128; 34 
Am. St. Rep.. 851. 

Although by the law of this state an as- 
signment for the benefit of creditors would 
operate to dissolve a prior attachment, yet, 
in case of the levy of attachment in a for- 
eign state upon the pronerty of a citizen of 
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this state, the levy, if valid where made, 
would not be affected by the subsequent as- 
signment of the debtor here: Neufelder v. 
No. British, ete., Ins. Co., 10 W., 393; citing 
Id., 6 W., 336. 

After the institution of insolvency pro- 
ceedings, all questions relating to fraud of 
debtor should be tried therein: Traders’ 
Bank v. Van Wagenen, 2 W., 17 

GENERALLY. — A creditor or co-debtor 
may be made assignee: Wooster v. Stan- 
field, 11 Ia., 

An assignment by one partner without 
the consent of his co-purtner is void: Loeb 
v. Pierpont, 58 Ia., 469; but if both partners 
have agreed to an assignment it will be 

valid if signed by but one: Osborne v. 
Barge, 29 Fed. Rep. (1a.), 725. 

What transactions will not operate as a 
general assignment: Kohn v. Clements, 58 
Ia., 589; Carson v. Byers, 67 Ia., 6; 25 N. 
W., 826; Garrett v. Burlington P. Co., 70 Ia., 
697; 29 N. W., 395. 

An assignment which is not for the bene- 
fit of all of the creditors will be avoided 
under this section: Stouc v. Watson, 19 Or., 
251; 24 Pac. Rep.. 230; cited in 5 W., 676. 

PREFERENCES. —A debtor in failing cir- 
cumstances may prefer a creditor regard- 
less of the fact that the creditor knew of 
his debtor’s financial condition: Marquam 
v. Sangfelder, 24 Or., 2; 32 Pac. Rep., 671. 

Preferences and general assignments exe- 
cuted at the same time will be considered 
as one transaction and void under the stat- 
ute: Van Patten v. Burr, 52 Ia., 518; 3 N. 
W., 524; Moore v. Church, 70 Ia., 208; 30 N. 
W.. 55; compare Farwell v. Jones, 63 Ia., 
316: 19 N. W., 241; Gage v. Parry, 69 Ia., 605; 
29 N. W., 82. 

A debtor may prefer certain creditors if 
he acts without fraud before making a gen- 
eral assignment, although made in contem- 
plation of insolvency: Van Patten v. Burr, 
supra; Aulman v. Aulman, 71 Ia., 124; 32 N. 


W., 240; Southern White Lead Co. v. Haas, 
73 Ia., 399; 33 N. W., 657; Van Patten v. 
Thompson, 73 Ia., 103; 34 N. W.. 


763; Bolles 
v. Creighton, 13 Ia.. 199; 34 N. W., 815. 

EFFECT OF.—The assignment operates 
to vest In the assignee the legal title to the 
property, with the beneficial interest to the 
creditors: Monteith v. Hogg, 17 Or., 270. 

He takes no better title than his assignor, 
and is affected by all the equities against 
him: Helm v. Gilroy, 20 Or., 517; Gammons 
v. Holman, 11 Or., 284. 

The assignor after assignment has no le-’ 
gal or equitable right in the assigned prop- 
erty until the purposes of the trust are sat- 
istied, and then only as to the residue: Mon- 
teith v. Hogg, 17 Or., 276; Jacobs v. Ervin, 
9 Or.. 52. 

ACTION TO SET ASIDE.—When a gen- 
eral assignment is made in fraud of the in- 
solvent law, it may be set aside in equity; 
but in such case the creditor must reduce 
his claim to judgment or secure a lien upon 
the debtor’s property: Dawson v. Coffey, 
12 Or., 513: compare Dawson v. Simms, 14 
Or., 562; Thompson v. Reeves, 26 Or., 48; 
Hahn v. Salmon, 20 Fed. Rep. (Or.); com- 
pare also Cosh-Murray Co. v. Bothell, 10 W., 
314: Hamilton Brown Shoe Co. v. Adams, 5 
W.. 233; Mansfield v. First Natl Bank, 5 W., 
665, 675. 

Jurisdicticnal proceedings to test the va- 
lidity of an assignment are not exclusive in 
the court in which the assignee files his 
bond and inventory, but exist in any court, 
state or federal, of otherwise competent 
jurisdiction: Kohn v. Ryan, 31 Fed. Rep. 
(Ia.), 636; Rumsey v. Town, 20 Fed. Rep. 
(Ta.), 558; Sleisher v. Greenwald, 20 Fed. 
Rep. (Ta.), 547. 

The assignee may maintain an action to 
set aside a fraudulent conveyance by his 
assignor: Schaller v. Wright, 70 Ia., 667; 28 
N. W., 460. 

The assignee does not possess the right to 
enforce special equities on behalf of one or 
more creditors, so as to deprive a creditor 
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of his right to assert, in his own name and higher right under the assignment than the 
right, such equity against a third party: assignor had: Meyer v. Evans, 66 Ia., 179, 
Rumsey v. Town, supra. 183; 23 N. W., 386, 388. 
The assignee and the creditors have no 
§ 5842. Assent Presumed. 
In case of an assignment for the benefit of all the creditors of the assignor, 
the assent of the creditors shall be presumed. [L. ’90, p. 83, § 2; 1 H. C., $ 


2742; Or., § 3174; Ia., §°3293.] 


§ 5843. How Made, Procedure Thereafter. 

The debtor shall annex ,to such assignment an inventory, under oath, of 
all his estate, real and personal, according to the best of his knowledge, and 
also a list of his creditors, with their postoffice address[es], and a list of the 
amount of their respective demands, but such inventory shall not be conclusive 
as to the amount of the debtor’s estate. Every assignment shall be in wrirtng, 
and duly acknowledged, in the same manner as conveyances of real estate, and 
recorded in the record of deeds of the county where the person making the 
same resides, or where the business in respect to which the same is made has 
been carried on. Upon the application of two or more creditors of said debtor 
therefor, by petition to the judge of the superior court of the county in which 
such assignment is or should be recorded, at any time within thirty days from 
the making or recording of such assignment, it shall be the duty of said 
superior judge to direct the clerk of said superior court to order a meeting of 
the creditors of said debtor to choose an assignee of the estate of said debtor in 
lieu of the assignee named by the debtor in his assignment; and thereupon 
the clerk of said court shall forthwith give notice to all the creditors of said 
debtor to meet at his office at a time stated, not to exceed fifteen days from the 
date of such notice, to select one or more assignees in the place of the assignee 
named by the debtor in his assignment. Such creditors may appear in person 
or by proxy, and a majority in number and value of said creditors attending 
such meeting shall select one or more assignees; and in the event that no one 
shall receive a majority vote of said creditors, who represent at least one-half 
in amount of all claims represented at such meeting, then, and in that event, 
said clerk shall certify that fact to the judge of the superior court aforesaid, 
and thereupon said superior judge shall select and appoint an assignee. When 
such assignee shall have been selected by such creditors, or appointed by the 
superior judge, as herein provided, then the assignee named in the debtor’s 
assignment shall forthwith make to the assignee elected by the creditors, or ap- 
pointed by the superior judge, an assignment and conveyance of all the estate, 
real and personal, that has been assigned or conveyed to him by said debtor; 
and such assignee so elected by the creditors or appointed by the superior 
judge, upon giving the bond required of an assignee by this chapter, shall 
possess all the powers and he subject to all the duties imposed by this chapter, 
as fully, to all intents and purposes, as though named in the debtor’s assign- 
ment. From the time of the pending of an application to elect an assignee 
by the creditors, and until the time shall be terminated by an election or ap- 
pointment as herein provided, no property of the debtor, except perishable 
property, shall be sold or disposed of by any assignee; but the same shall be 
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safely and securely kept until the election or appointment of an assignee, as 
herein provided. No creditor shall be entitled to vote at any such meeting 
called for the purpose of electing an assignee, until he shall have presented to 
the clerk of the superior court, who shall preside at such meeting, a verified 
statement of his claim against the debtor. [L. ’90, p. 83, § 3; 1 H. C., § 2743; 


Or., § 3175; see Ia., § 3294. ] 


Where an assignment for the benefit of 
creditors has been made and the assignee 
has failed to comply with the law, a peti- 
tion to the court by one alleging himself to 
be a creditor, asking the appointment of an 
assignee to administer the insolvent’s es- 
tate, cannot ‘be dismissed upon the mere 
affidavit of the insolvent that such petition- 
er is not a creditor: In re Heuse, 13 W., 614. 

Where an assignment for the benefit of 
creditors has been made by a corporation, 
the court in which the insolvency proceed- 
ings are pending has authority to make an 
order requiring payment of unpaid stock 
subscriptions: McKay v. Elwood, 12 W., 579. 

A person not a party to insolvency pro- 
ceedings has no right to appear in the ac- 
tion by petition and ask to have a judg- 
' ment which had been rendered therein set 
aside, and the filing of a petition under such 
circumstances will not give the court juris- 
diction either of the subject matter or of 
the person of the defendant: State v. Lang- 
horn, 12 W., 588. 

In such case, the proceedings of the court 
being without jurisdiction, prohibition will 


lie to prevent the court enforcing its orders 
therein: - 

Delivery of a deed of assignment to the 
attorney of the assignor, with directions to 
tile it for record, is in effect delivery to the 
assignee: American v. Frank, 62 Ia., 202; 
17 N. W., 464. 

It is not essential to the validity of the 
assignment that the deed be recorded where 
possession accompanies conveyance of per- 
sonal property: Dawson v. Crossen, 10 Or., 
41 


The fact that the assignee has not quali- 
fied does not avoid the assignment. Prop- 
erty once assigned is in the custody of the 
court, which may appoint a proper person 
as assignee in case of failure to qualify: 
Sabin v. Lebenbaum, 26 Or.. 420. 

A description of real estate In a deed of 
assignment, as all the lands of the grantor 
of every description belonging to him wher- 
ever situated, passes title of the lands to 
the assignee: McCulloh v. Price. 14 Mont., 
32): 43 Am. St. Rep.. 637; see Gage v. Parry, 
69 Ia., 605; 29 N. W., 822; Bock v. Perkins, 
28 Fed. Rep., 123. 


§ 5844. Inventory and Valuation—Bond. 
The assignee shall also forthwith file with the clerk of the superior court 


of the county where such assignment will be recorded a true and full inventory 
and valuation of said estate, under oath, as far as the same has come to his 
knowledge, and shall then and there enter into bonds to the state of Wash- 
ington, for the use of the creditors, in double the amount of the inventory 
and valuation, with two or more sufficient sureties; to be approved by said 
clerk, for the faithful performance of said trust; and the assignee may there- 
upon proceed to perform any duties necessary to carry into effect the intention 
of said assignment. [L. “90, p. 85, $ 4; 1 H. C., § 2744; Or., § 3176; see Ia., 
g 3295. ] 

The failure of the assignee to file an in- 


ventory for record does not render the as- 
signment void: Dawson v. Crossen, JU Or., 


41; Wooster v. Stanfield, 11 Ia., 128; Price v. 
Parker, 11 Ia., 144. 


§ 5845. Notice of Assignment. 
The assignee shall forthwith give notice of such assignment, by publica- 

tion in some newspaper in the county, if any, and if none, then in the nearest 
county thereto, which publication shall be continued at least six weeks; and 
shall forthwith send a notice by mail to each creditor of whom he shall be 
informed, directed to their usual place of residence, and notifying the creditors 
to present their claims, under oath, to him within three months thereafter. 
[L. 90, p. 85, $ 5; 1 H. C., § 2745; Or., 8 3177; Ia., § 3296.) ) 
The fact that the creditor did not receive 
days before expiration of time allowed, nnd 


thereby failed to present his claim in time, 
will not entitle him to equitable relief, the 


statute being a complete bar to his right of 
recovery: Conlee L. Co. v. Meyer., 74 la., 
403; 388 N. Wa. 117; MeKindley v. Nourse, t7 
Ia., 121; 24 N. W. 750. 
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§ 5846. List of Creditors. 

At the expiration of three months from the time of first publishing notice, 
the assignee shall report and file with the clerk of the court a true and full list, 
under oath, of all such creditors of the assignor as shall have claims to be such, 
with a statement of their claims, and also an affidavit of publication of notice, 
and a list of the creditors, with their places of residence, to whom notice has 
been sent by mail, and the date of mailing, duly verified. [L. ’90, p. 85, § 6; 
1 H. C., § 2746; Or., § 3178; Ia., § 3297. ] 


When the report Is properly filed it be- evidence of the facts therein recited: Con- 
comes a part of the record and prima facie lee L. Co. v. Meyer, 74 Ia., 403; 38 N. W., 117. 
§ 5847. Exceptions to Claims. 

Any person interested may appear within three months after filing such 
report, and file with said clerk any exceptions to the claim or demand of any 
creditor ,and the clerk shall forthwith cause notice thereof to be given to the 
creditor, which shall be served [and returned] as in case of summons; and 
the court shall proceed to hear the proof and allegation of the parties in th2 
premises, and shall render such judgment therein as shall be just, and may 
allow atrial by jury thereon. [L. 90, p..85,$ 7; 1 H. C., § 2747; Or., § 3179; 
Ia., § 3298. ] 


Section altered to conform to present or- 
ganization of courts. 

Under the insolvency law of ’90, when an 
assignment for the benefit of creditors has 
been made by a debtor, a creditor cannot, 


statement under oath of the debt or liabil- 
ity alleged to exist, and should be delivered 
or transmitted to the assignee, showing 
sufficient facts to apprise the parties inter- 
ested of the nature and consideration of the 


debt: Mitchell v. Powers, 17 Or.. 491. 


during the pendency of the insolvency pro- 
No further pleadings are required by the 


ceeding, maintain another form of action 

against the assigning debtor: Cosh-Murray statute than exceptions by creditors ob- 

Co. v. Bothell, 10 W., 314. ecting: In re Assignment of Guyer, 69 Ia., 
The presentment of a claim requires a 585; 29 N. W., 826. 


§ 5848. Dividends, Accounts, Compensation. 

If no exception be made to the claim of any creditor, or if the same has 
been adjudicated, the court shall order the assignee to make from time to time 
fair and equal dividends among the creditors of the assets in his hands, in 
proportion to their claims, and as soon as may be to render a final account of 
said trust to said court, which may allow such commissions to said assignee in 
the final settlement as may be considered right and just, not exceeding, how- 
ever, the fees and compensation allowed by law to administrators and executors. 


[Cf. L. 790, p. 86, § 8; 1 H. C., § 274 
§ 3299.] 


Sce infra $ 6314. compensation allowed ex- 
ecutors and administrators, 

The filing by a creditor of his claim with 
the assignee does not waive his right under 
a prior attachment levied in a foreign state; 
but he becomes thereby a party to the in- 
solvency proceedings and will be bound 
thereby: Neufelder v. North B., ete., Ins. 
Co.. 10 W.. 393; but the amount received by 
means of the attachment ought to he de- 
ducted from the claim as filed with the as- 
signee, and the balance treated as the true 
amount of the indebtedness: Id. 

If an assignment has been made for the 
benefit of creditors, a secured creditor is 
entitled to share pro rata only on the bal- 
ance of his claim remaining after exhaust- 
ing and applying the proceeds of his secur- 
itv to the diminution of his claim: In re 
Frasch, 5 W., 345. 


8; L. 793, p. 39, § 1; Or., § 3180; Ia., 


Where a creditor accepts a dividend under 
an assignment for the benefit of creditors, 
he will not afterwards be allowed to im- 
peach the assignment in order to rendrr the 
assets covered thereby liable to execution 
for his debt: Cerf, Schloss & Co. v. Wal- 
lace, 14 W.. 249. 

A creditor of an insolvent does not lose 
his right to a distributive share in the as- 
sets in the hands of an assignee, by attach- 
ing a portion of the property which passed 
to the assignee, under a bona fide belief 
that it was property of a firm of which the 
insolvent was a member, where such belief 
had sufficient foundation to induce the 
lower court to decide in accordance there- 
with, although its judgment was reversed: 
Anderson v. Risdon-Cahn Co., 13 W., 494, 

An assignee of an Insolvent estate cannot, 
for the purpose of distribution, be required 
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to treat as cash assets an uncollected judg- of the funds: Dawson v. Coffey, 12 Or., 513. 

ment against a creditor of the insolvent, or The order of the court denying a creditor 

against any other person: Id. a pro rata dividend in the assets is a final 
A creditor who has presented his claim to decision ee on appeal: Mitchell v. 

the assignee may resort to equity to pre- Powers, 17 Or., 491. 

vent fraudulent division and misapplication 

§ 5849. Assignee Subject to Control of Court. 

The assignee shall at all times be subject to the order of the court or judge, 
and the said court or judge may, by citation and attachment, compel the 
assignee, from time to time, to file reports of his proceedings, and of the situa- 
tion and condition of the trust, and to proceed in the faithful execution of 
the duties required by this chapter. [L.’90, p. 86,§ 9; 1 H. C., § 2749; Or., 


$ 3181; see Ia., § 3302.) | 


§ 5850. Not Void, When—Citation to Debtor. 

No assignment shall be declared fraudulent or void for want of any list or 
inventory as provided in this chapter. The court or judge may, upon appli- 
cation of the assignee, or any creditor, compel the appearance in person of the 
debtor before such court or judge forthwith, to answer under oath such 
matters as may then and there he inquired of him; and such debtor may then 
and there be fully examined under oath as to the amount and situation of his 
estate, and the names of the creditors, and amounts due to each, with their 
places of residence, and the court may compel the delivery to the assignee 
of any property or estate embraced in the assignment. [L. 790, p. 86, § 10; 
1 H. C., § 2750; Or., § 3182; Ia., § 3303.] 


See note to § 5847. 


§ 5851. Additional Inventory. 

The assignee shall, from time to time, file with the clerk of the court an 
inventory and valuation of any additional property which may come into his 
hands, under such assignment, after the filing of the first inventory, and the 
clerk may thereupon require him to give additional security. [L. ’90, p. 86, 
$ 11; 1 H. C., § 2751; Or., § 3183; Ia., § 3304. ] 


§ 5852. Claims Not Due, Limitation. 

Any creditor may claim debts to become due, as well as debts due, but on 
debts not due, a reasonable abatement shall be made when the same are not 
drawing interest; and all creditors who shall not exhibit their claims within 
the term of three months from the publication of notice as aforesaid, shall 
not participate in the dividends until after payment in full of all claims pre- 
arse within said term and allowed by the court. [L. 790, p. 86, $ 12; 1 H. 

C., § 2752; Or., § 3184; Ia., § 3305.] 
Claims not filed within the time allowed lee L. Co. v. Meyer, 74 Ia.. 403; McKindley v. 
by law cannot share in the dividend: Con- Nourse, 67 Ia., 118; 24 N. W., 118. 
§ 5853. Authority of yer ee re 

Any assignee as aforesaid shall have as full power and authority to dispose 
of all estate, real and personal, assigned, as the debtor had at the time of the 
assignment, and to sue for and recover, in the name of such assignee, every- 
thing belonging or appertaining to said estate, and generally to do whatever 
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the debtor might have done in the premises; but no sale of real estate belong- 
ing to said trust shall be made without notice published, as in case of sale of 
real estate on execution, unless the court shall order and direct otherwise. 


[L. 90, p. 87, § 13; 1 H. C., § 2753; Or., § 3185; Ia., § 3306.] 


From the time of the assignment by an 
insolvent corporation, the obligation of 
each stockholder on unpaid subscriptions 
sufficient to satisfy the indebtedness of the 
corporation is a debt presently due and may 
be enforced by the assignee: McKay v. Bl- 
wood, 12 W., 579, 585. 

The purchaser of land at an assignee’s 
sale is entitled to a perfect title, and can- 
not be compelled to take land which he has 


Where the assignee of an insolvent estate, 
after making sale of land belonging thereto, 
reports to the court that he returns the 
property unsold for the reason that the 
purchaser will rot consummate the sale, 
and asks permission to dispose of the same 
at private sale, he is estopped. after the 
lapse of eight months, from enforcing pay- 
ment from the purchaser: Id. 

The sale of real property by an assignee 


bid for, when he would thereby be put to has the effect of a judicial sale: Stidger v. 
expense to clear the title: In re Box’s As- Evans, 64 Ia., 91; 19 N. W., 850. 

signment, 11 W., 90. 

$ 5854. Proceedings Upon Death or Failure of Assignee to Act. 

In case any assignee shall die before closing of his trust, or in case any 
assignee shall fail or neglect, for the period of thirty days after the making 
of any assignment, to file an inventory and valuation and give bonds as re- 
quired by this chapter, the superior court or judge thereof of the county where 
such assignment may be recorded, on the application of any person interested, 
shall appoint some person to execute the trust embraced in such assignment; 
and such person, on giving the bond with sureties, as required of the assignee, 
shall possess all the power conferred on such assignee, and shall be subject 
to all the duties hereby imposed as fully as though named in the assignment; 
and in case any surety shall be discovered insufficient, or, on complaint before 
the court or judge, it should be made to appear that any assignee is guilty of 
wasting or misapplying the trust estate, said court or judge may direct and 
require additional security, and may remove such assignee, and may appoint 
others instead; and such person so appointed, on giving bond, shall have full 
power to execute such duties, and to demand and sue for all estate in the 
hands of the person removed, and to demand and recover the amount and 
value of all moneys and property or estate so wasted and misapplied which he 
may neglect or refuse to make satisfaction for from such person and his 
sureties. [L. 90, p. 87, § 14; 1 H. C., § 2754; Or., § 3186; Ia., § 3307.] 


Where the inventory is merely imperfect statute only contemplates cases which 
or defective the court does not possess the amount to a refusal to accept: Drain v. 
power to appoint another assignee. The Mickel, 8 Ia., 438. 


§ 5855. Discharge of Assignor, When. 

Whenever it shall appear to the satisfaction of the court or judge thereof 
when the assignment is pending upon the final reports of the assignee chosen 
by the creditors or otherwise that the assignor has been guilty of no fraud in 
making an assignment or concealment or diversion of the property or any part 
thereof, in order to keep the same beyond the reach of creditors, and has acted 
justly and fairly in all respects; that the estate has been made to realize the 
fullest amount possible and that the expenses of the assignment have been 
paid. The judge of the court having jurisdiction of the matter shall, upon the 
allowance of the final account of the assignee, make an order discharging the 
assignor or assignors as the case may be from any further liability on account 
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of any indebtedness existing prior to the making of such assignment, and 
thereafter such assignor shall be freed from any liability on account of any 
unsatisfied portion of the indebtedness existing prior to the making of the 
assignment. [Cf. L. 90, p. 88, § 15; 1 H. C., § 2755; L. ’95, p. 378, § 1; see 


Or., § 3187. ] 


When a judgment debtor failed to apply 
to court to limit plaintiff’s recovery in fore- 
closure proceedings to the propery mort- 
gaged, the discharge in insolvency will not 
prevent a deficiency judgment for balance 
due after sale of the mortgaged property: 
Leisure v. Kneeland, 2 W., 637. 


ings all questions relating to the fraud of 
the debtor should be tried therein, &ind if 
the debtor is convicted of fraud he cannot 
obtain his discharge, nor the return of his 
estate, as that has become vested in the 
assignee for the benefit of his creditors: 
Traders’ Bank v. Van Wagenen, 2 W., 172. 


After institution of insolvency proceed- 


§ 5856. Sheriff Not to be Receiver or Assignee. 

It shall be unlawful for the judge of any court of record or the creditors 
of an insolvent debtor to appoint the sheriff of the county receiver or assignee 
in any case of insolvency or assignment. [L. 93, p. 462, § 1.] 


See § 5941, logger’s lien. 


§ 5857. Right of Exemption. 

Hereafter any person making a general assignment for the benefit of 
creditors, under any statute of this state, shall have the right to claim, and have 
set aside to him, as exempt from the operation of such assignment, all real and 
personal property which is, at the time of such assignment, exempt from levy 
by execution or attachment, under the Jaws of this state. [L. ’97, p. 6, § 1.] 


See supra § 5214 et seq., exemptions. 


§ 5858. How Claimed—Objections. 

Such assignor shall, if he desires to claim the benefit of the last preceding 
section, state in such assignment, or in the inventory annexed thereto, what 
property he claims as exempt, giving a description thereof sufficient for identi- 
fication. Any creditor of such assignor who believes any of the property so 
claimed as exempt is not so in fact shall have the right to make objection to 
such exemption claim at any time prior to the expiration of the time for pre- 
sentment of claims against such assignor to his assignee. Such objection shall 
be made by delivering to the assignor and the assignee, and filing with the 
clerk of the court having jurisdiction of the assignment, a notice in writing, 
clearly pointing out the part or parts of such exemption claim objected to, and 
the ground of such objection. When the time above provided for the service 
and filing of objections has expired, the assignor, upon application to said 
court, shall have a right to the summary hearing of the said objections, and at 
such hearing the court shall determine and adjudge to the assignor his lawful 
exemptions. If any part of the exemptions claimed by the assignor shall be 
denied, the court shall direct the assignee to pay, out of the funds in his hands, 
the costs of the hearing, if any, as a part of the expenses of the assignment 
proceedings. The court may, at its discretion, if it find any claim made for 
exemption to be fraudulent and made in bad faith, deny such exemption. If 
no objection to the said exemption claim is served and filed prior to the expira- 
tion of the time for presentment of claims to the assignee, the assignor shall 
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be entitled as of course to an order setting aside to him the exemptions claimed 
by him as aforesaid, and it shall be the duty of the assignee forthwith to deliver 
the same to him. [L. 797, p. 6, § 2.] 


CHAPTER VI. 


OF PROCEEDINGS IN BASTARDY. 
§ 5859. Complaint. 


When any woman residing in any county of the state is delivered of a 
bastard child, or is pregnant with a child which if born alive will be a bastard, 
complaint may be made in writing by any person to the superior court of the 
county where she resides, stating that fact, and charging the proper person 
with being the father thereof. The proceeding shall be entitled in the name 
of the state against the accused as defendant. [Cd. 781, § 1214; 1 H. C., § 
2375; Ia., § 6113.] 


NATURE AND JURISDICTION. — The object of the prosecution is to protect the 
proceeding in bastardy is a civil action of county from the expense of keeping an ille- 
a summary nature: State v. Shoemaker, 62 gitimate child: State v. Pratt. 40 Ia., 631. 
Ia., 343; 17 N. W., 589. It is not a criminal EVIDENCE.—The case need not be made 


action, and the county is not Hable fur costs out beyond a reasonable doubt; a prepon- 


in case of judgment for defendant: MeAn- 
drew v. Madison Co., 67 Ia., 54; 24 N. W., 590. 
The action cannot be maintained outside 
the jurisdiction within which it arose: State 
of Indiana v. Helmer, 21 Ia., 370. The moth- 
er may dismiss the prosecution and release 
the defendant, or receipt in full for the 
judgment: Holmes y. State, 2 G. Gr., 501; 
Blackhawk Co. v. Cotter, 32 Ia., 125; State 
v. Noble, 70 Ia.. 174; 30 N. W., 396. The ac- 
tion is not barred in two years after preg- 
nancy. It is not a proceeding for a statu- 
tory penalty within the provision of the 
code: State v. Loughlin, 73 Ia., 351; 35 N. 
W., 448. If the child is not born alive, an 
aclion already commenced abates, and de- 
fendant can in no event be liable for lying- 
in expenses and medical attendance on the 


derance of evidence is sufficient: State v. 
McGlothlen, 56 la., 544: 9 N. W., 893; State v. 
Romaine, 58 Ia., 46; 11 N. W., 721; State v. 
Severson, 78 Ia., 653; 43 N. W., 533; State v. 
Ginger, 80 Ia., 474; 46 N. W., 657. 

In such proceeding, it is always allowable 
to show unchaste and illicit conduct with a 
man other than the defendant: State v. 
Karver, 65 Ia., 53; 21 N. W., 161; State v. 
Woodworth, 65 Ia., 141; 21 N. W., 190; State 
v. Read, 45 Ia., 469; State v. Larvin, ®© Ia., 
555; 46 N. W., 553; State v. Ginger, 80 Ia., 
574; 46 N. W., 657; State v. Borie, 19 Ia., 605; 
44 N. W., 824. 

An offer to compromise is not admissible 
in evidence on behalf of complainant: State 
v. Larvin, 80 Ia., 555; 46 N. W., 553. 

This statute was enacted as a part of the 


mother: State v. Beatty, 61 Ia., 507; 16 N. Criminal Code of ’81. 
W., 119. The jury may be informed that the 


§ 5860. Filing—Notice. 
Upon the filing of the complaint, the clerk shall cause notice to be given 


to the person so charged, as in an ordinary action. [Cd. ’81, § 1215; 1 H.C., 
§ 2376; Ia., § 6114. ] 


$ 5861. Lien Created. 

From the time of the filing of such complaint, a lien shall be created upon 
the real property of the accused in the county where the action is pending, for 
the payment of any money and the performance of any order adjudged by the 
proper court: Provided, That no lien shall attach, until notice of the pen- 
dency of the action is filed in the auditor’s office of the county where the real 
property is situated. [Cd.’81, § 1216; 1 H. C., § 2377; Ia., § 6115 in pt.] 


See supra § 5132, lien of judgments. 


§5862. Attachment. 


If the complaint is verified, the superior judge may order an attachment 
to issue thereon without bond, which order shall specify the amount of prop- 
erty to be seized under the attachment, and may be revoked at any time by 
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such judge or the superior court, on a showing made to either for a revocation 
of the same, and on such terms as such court or judge may deem proper in the 
premises. [Cd. 781, § 1217; 1 H. C., § 2378; Ia., § 6116.] 


See supra § 5350 et seq., attachments. 


§ 5863. County Attorney to Prosecute. 

The prosecuting attorney, on being notified of the facts, shall prosecute 
the matter in behalf of the complainant. [Cd. 81, § 1218; 1 H. C., § 2379; 
see Ia., § 6117. ] 


§ 5864. Issue—How Tried. 
The issue on the trial shall be “guilty” or “not guilty,” and shall be tried 
as an ordinary action. [Cd. ’81, § 1219; 1 H. C., § 2380; Ia., § 6118. ] 


$ 5865. Judgment and Execution. 

If the accused be found guilty, he shall be charged with the maintenance 
of the child in such sum or sums and in such manner as the court shall direct, 
and with the costs of the suit; and the clerk may issue execution for any sum 
ordered, to be paid immediately, and afterwards, from time to time, as it shall 
be required to compel compliance with the order of the court. [Cd. ’81, § 
1220; 1 H. C., § 2381; Ia., § 6119.] 


See supra § 5192 et seq., executions. corpus: Patterson v. Pressly, 70 Ind., 94; 
Proceedings in bastardy may be inquired Kinder v. State, 70 Ind., 284. 
into and reviewed under writ of habeas 


$ 5866. Change or Modification of Judgment. 

The court may, at any time, enlarge, diminish, or vacate any order or 
judgment rendered in the proceeding herein contemplated, on such notice to 
the defendant as the court or judge may prescribe. [Cd. 81, § 1221; 1 H. C., 
§ 2382; Ia., § 6120.] 


The court has power to vacate an order general obligation to support his child: 
for payment of money, and it may do so if State v. Hastings, 74 Ia., 574; 38 N. W., 421. 
it thinks it better to hold defendant to the 
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CHAPTER I. 


OF THE FORECLOSURE OF CHATTEL MORTGAGES. 


§ 5870. Chattel Mortgage—How Foreclosed. 

Any mortgage of personal property, when the debt to secure which the 
mortgage was given is due, may be foreclosed by notice and sale as herein 
provided; or it may be foreclosed by action in the superior court haing juris- 
diction in the county in which the property is situated. [Cf L. 775, p. 46, § 
18; L. 79, p. 105, § 6; Cd. 781, § 1991; 1 H. C., § 1650. ] 


See infra §§ 5879, 5880, notes, procedure as 
in foreclosure of real estate mortyares. 

See supra § 5841 and notes, assignment for 
benefit of creditors. 

Sce infra § 585l, sale of mortgagors in- 
terest under process. 

See infra § 5885 et seq., foreclosure of real 
estate mortgage. 

See supra § 4557 et soq., and notes, statutes 
relating to chattel mortgages; validity, ete. 

FORECLOSURE.—A written instrument 
constituting both a note and mortgage may, 
at the holder's option, be sued on as a 
promissory note or foreclosed as a mort- 
gage: Frank v. Pickle, 2 W. T.. 55. 

The mortgagor is not a necessary party 
in foreclosure, when he has parted with 
all his interest in the property: Weir v. 
Rathbun, R W. M; Harrington v. Miller, 
4 W., SWS. And a decree for the sale of 
mortgaged chattels is suticient without the 
rendition of a personal money judgment, 
When mortgagor has parted with his inter- 


est and has not been made a party: Welr 
v. Rathbun, supra. 

A mortgagee of chattels who stands by 
at the execution sale of a third person of 
such chattels and makes no objection to 
the representations of sheriff to the pur- 
chaser, that the property will be applied In 
satisfaction of the mortgage, is not es- 
tepped from subsequently enforcing his 
lien, when the proceeds were not so ap- 
plied: Hamilton v. Carter, 12 W.. 510. 

In an action to foreclose a chattel mort- 
gage executed in the name of a partner- 
ship, to which one partner sets up the de- 
fense that the firm was a non-trading 
partnership, and the note and mortgage 
had been executed by one partner without 
the knowledge and consent of bis co-part- 
ner, and contrary to articles of co-partner- 
ship, plaintiff cannot introduce proof to 
show that the property mortgaged belonged 
to the partner who executed the mortgage: 
Snively v. Matheson, 12 W., 8& 
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One who, after having sold certain prop- 
erty, accepts a mortgage thereon is estop- 
ped in a foreclosure proceeding from set- 
ting up a claim of ownership thereof by 
virtue of a provision in the contract of sale 
that the title should remain in the seller 
until payment, when there is no pretense 
that any of the parties to the foreclosure 
had notice of such condition: Hinchman y. 
Point Defiance Ry. Co., 14 W.. 349, 

The owner of abstract records who so 
far treats them as valuable property as to 
secure a loan by the execution of a chattel 
rrortgage thereon, is estopped from setting 
up as a defense to foreclosure proceedings 
that the records would be of no value in 
the hands of any but the compiler: Wash. 
Bank v. Fidelity, ete., Co., 15 W., 48 

In an action to foreclose a chattel mort- 
gage given without consideration and for 
the purpose of hindering and defrauding 
creditors, the court is warranted in finding 
that the parties are not in pari delicto, and 
that the mortgagor is entitled to a cancel- 
lation of the mortgage in consideration of 
the facts stated in the case: Melbye v. 
Melbye, 15 W., 648. 

The refusal of a mortgagee of chattels to 
accept a tender of the balance due, made 
before the bringing of action to foreclose, 
will destroy the Hen of the mortgage: 
Helphrey v. Strobach, 13 W., 128. 

Where leave to foreclose a chattel mort- 
gage has been granted by the court, upon 
the petition of the mortgagee subsequent 
to an assignment for the benefit of 
creditors, made by the mortgagor, it is 
error for the court to dismiss same en the 
motion of the assignee on the ground of 
the pendency of said assignment: Gilbert 
Hunt Mfg. Co. v. Wheeler, 15 W., 59; af- 
firmed in Penn Mu. Life Ins. Co. v. Fife, 
15 W., 605. 

Pending foreclosure, the court, upon a 
proper application showing threatened im- 
pairment of plaintiff's security may re- 
strain tha destruction of the property by a 
temporary I aTe tOn Schoonover v. Con- 
don, 12 W., 


$ 5871. Notice, Contents of. 
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A mortgagee of chattels may intervene in 
a suit in which the mortgaged property has 
been attached in order to have the mort- 
gage lien declared prior to that of the at- 
tachment, and the property subjected to 
the payment of the mortgage debt: Lang- 
ert v. Brown, 3 W. T., 102. 

Where a horse trainer entitled to llen .or 
services under § 5971 infra accepts a bill of 
sale of chattel mortgage on the horse he 
loses his priority over a mortgagee whuse 
lien accrued subsequent to the rendition of 
service: Murray v. Guse, 10 W., 25. 

POSSESSION.—The holder of a chattel 
mortgage, who has not reduced the prop- 
erty to possession, cannot maintain an ac- 
tion for possession thereof. when it has 
been levied on as the property of another: 
Sayward v. Nunan, 6 W., 87; Silsby v. Ald- 
ridge, 1 W., 117; Kerron v. N. P., etc., Co., 
EWE a see Reed v. Bank of Commerce, 

In e A where the personalty has 
been mortgaged to plaintiffs by third par- 
ties, and afterwards, but prior to the ma- 
turity of the debt, delivered by the mort- 
gagors to a defendant, it 1s a failure of 
prcof to prove the existence of the mort- 
gage in support of plaintiff’s ownershi»: 
Silsby v. Aldridge, 1 W., 117; see Musser 
v. King, 42 Am. St. Rep., 700, note. And in 
replevin, where plaintiff claims as owner 
under a bill of sale from a third party, and 
the proof shows that he is merely a mort 
gagee, he cannot recover: Kerron v. N. P., 
ete., Co., 1 W., 241. 

IN AN ACTION FOR DAMAGES FOR 
CONVERSION cf the mortgaged chattels 
plaintiff can only recover the value of the 
goods converted: Brotton v. Langert, 1 
W.. Sheehan v. Levy, 1 W.. 149. 

A complaint in an action for damages by 
a mortgagee of chattels against a subse- 
quent mortgagee for conversion, is insuf? 
ficient, when it contains no allegation of 
actual possession by plaintiff at the time 
of the alleged conversion, nor of his rignt 
te possession, nor demand for possession: 
Binnian v. Baker, 6 W. 


Ye . 
2 ’ 


The notice must contain a full description of the property mortgaged, 
together with time and place of sale, also a statement of the amount due, and 


must be signed by the mortgagee or his attorney. 
$1992; 1 H. C., $ 


m ? 
p. 106. § 7; Cd. 781, 
A notice of foreclosure on a growing crop 
sufficiently describes the property, when 
it refers to the mortgage and shows that 
it is upon a certain quantity of wheat 
grown upon a certain place, described in 
the mortgage as so many acres of wheat. 
and in the notice a certain number of 

sacks: Harker v. Woolery, 10 W., 484. 
A charge to the jury that the statute re- 
quires that three copies of the notice of a 
foreclosure sale of chattels be posted in the 


$ 5872. Service of Notice, How Made. 


[L. ’75, p. 46, $ 19; L.’ 


1651.] 


most public places fin the county—the 
statute simply requiring notice to be posted 
in three publie places—is harmless error 
when there is no contention at the trial 
over that matter and the uccontradicted 
testimony shows they were regularly post- 
ed: Rawson v. Ellsworth, 13 W.. 66s. 

A sale of chattels upon foreclosure of 
mortgage thereon is invalid unless notice 
has been served upon one in possession of 
the chattels claiming as owner thereof: Id. 


Such notice shall be placed in the hands of the sheriff or other proper 
officer, and shall be personally served in the same manner as is provided by law 


for the service of a summons: 


Provided, That if the mortgagor cannot be 


found in the county where the mortgage is being foreclosed, it shall [not] be 
necessary to advertise the notice or affidavit in a newspaper; but the general 
publication directed in the next section shall be sufficient service upon all 
the parties interested, and such notice shall be sufficient authority for the 
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officer to take such property into his immediate possession. [Cf. L. ’75, p. 47, 
$$ 20, 21; L. ’79, p. 106, §.8; Cd. 81, § 1993; 1 H. C., § 1652. ] 


WANT OF NOTICE, EFFECT OF.— 
Where the holder of a chattel mortgage 
requests the sheriff to take possession of 
the mortgaged goods which are surrendered 
to him’ by the mortgagor, and he posts 
notices of sale under the mortgage, but no 
notice is given as provided for by the above 
section, his possession is not such a pos- 


session as will prevent a levy of the same 
goods being made on a writ of attachment 
by a deputy sheriff, nor does such posses- 
sion avoid the necessity of the actual levy 
by the sheriff of a writ of attachment placed 
in his own hands: Meacham Arms Co. v. 
Strong, 3 W. T., 61. 


§ 5873. Publication—Sale, How Conducted. 
After notice has been served upon the mortgagor, it must be published 


in the same manner and for the same length of time as required in cases of 
the sale of like property on execution, and the sale shall be conducted in the 
same manner. |Cf. L. ’75, p. 47, § 22; L. 779, p. 106, $ 9; Cd. °81, § 1994; 
1 H. C., $ 1653. ] 


§ 5874. Purchaser’s Title. 

The purchaser shall take all interest which the mortgagor had in the 
said mortgaged property upon which the said mortgage operated. [Cf. L. 
"25, p. 47, § 23; L. 79, p. 106, $ 10; Cd. ’81, $ 1995; 1 H. C., $ 1654.] 


A purchaser, at execution sale, of per- 
sonal property subject to a chattel mort- 
gage of which he had notice acquires no 


mortgage cannot avail himself, as against 
the mortgagee, of a mistake of one holding 
the mortgage as collateral security as to 


title prejudicial to the mortgagee: Hamil- the amount due thereon: Weir v. Rathbun, 
ton v. Carter, 12 W., ; 12 W., 84. 
A purchaser of chattels subject to a 
§ 5875. Officer’s Bill of Sale, Effect of. 
The officer conducting the sale shall execute to the purchaser a bill of 
sale of the property, which bill of sale shall be effectual to carry the whole title 
and interest purchased, and if any balance of the purchase price remain, it 
shall be disposed of in the same manner as surplus proceeds of sales are on 
execution. [Cf. L.’7%5, p. 47, § 24; L.’79, p. 106, § 11; Cd. 81, § 1996; 1 H. 
C., $ 1665. ] 


§ 5876. Foreclosure Contested—Injunction. 

The right of the mortgagee to foreclose, as well as the amount claimed 
to be due, may be contested by any person interested in so doing, and the pro- 
ceedings may be transferred to the superior court, for which purpose an 
injunction may issue if necessary. [Cf. L. 775, p. 47, § 28; L. 779, p. 106, 
§ 12; Cd.’81, § 1997; 1 H. C., § 1656. ] 


An attaching creditor may, under this 
section, although his attachment has been 
dissolved by general assignment, intervene 
in the foreclosure of a mortgage upon the 
property assigned in order to have the 
mortgage declared invalid as against him: 
Ephriam v. Kelleher, 4 W., 243. 

In the case of the foreclosure by a wife 
of a fraudulent chattel mortgage, given 
her by her husband, an attaching creditor 
of the husband is entitled to an injunction 
to restrain the foreclosure in order to pro- 
tect his lien: Meacham Arms Co. v. Swarts, 
2 W. T., 412; this right is not only accord- 
ed as a matter of equity jurisdiction, but 
is also authorized under this section: 

If a prior mortgagee has been enjoined 
from foreclosing his chattel mortgage, and 


pending injunction the goods have been 
sold under a foreclosure of the junior mcrt- 
gage, the prior mortgagee may, upon dis- 
solution of the injunction, recover upon the 
injunction bond the full amount of his 
claim, if the value of the goods was of that 
amount: White v. Brooke, 11 W., 99. And 
the fact that the oblizee on the injunction 
bond may have an action for conversion, 
will not affect his recovery of damages 
when he pursues his remedy by an action 
upon the injunction bond: Id. 

A complaint in an action by a creditor of 
a chattel mortgagor, under this section to 
transfer proceedings for the foreclosure of 
the mortguge to the superior court, in 
order to contest the mortgage on the 
ground that it was fraudulent as to credit- 
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ors, is demurrable, when it does not appear 
from the complaint that plaintiff was a 
creditor at the time of the execution of 
the mortgage: West Coast Gro. Co. v. Stin- 
son, 13 W., 255. 

The fact that a creditor, althuogh se- 
cured, takes additional security from his 
debtor, does not constitute a fraud as 
against other creditors: Id. 

One partner possesses the right to execute 
a chattel mortgage in the firm name for the 
purpose of securing partnership debts; and 
this is true, though the notes to be secured 
were signed by the individual members and 
not-in the firm name: Id: 


OF FORECLOSURE OF CHATTEL MORTGAGES. 
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A chattel mortgage which is fair on its 
face cannot be impeached for fraud, unless 
the facts relied on to constitute fraud are 
pleaded, a mere general averment of fraud 
being insufficient: Id: 

In order to entitle a creditor to the trans- 
fer of proceedings for the foreclcsure of a 
chattel mortgage to the superior court, he 
must show that a defense exists, either in 
whole or in part, and that he has such an 
intcrest in the subject matter as entitles 
him to resist the foreclosure or assail the 
mortgage: 


§ 5877. Action Before Maturity of Debt, When. 

Where the debt is not due for which the mortgage is given, and the mort- 
gagee has reasonable cause to believe that the mortgage property will be 
destroyed, lost, or removed, he shall have the right to an immediate action in 
the superior court of the county having jurisdiction where the property is 
situated, for the recovery of his debt, and the court may make any order it 
may deem fit, in order to secure said proverty so as to make the same available 
for the satisfaction of said debt. [L. ’79, p. 106, § 18; Cd. 781, § 1998; 1 H. 


C., § 1657.] 


§ 5878. Mortgagee May Take Possession, When—Sale. 

A mortgage[e] of personal property, where a debt for the security of 
which the mortgage has been given has become due, or if the debt is not vet 
due, and the mortgagee has reasonable ground to believe that his debt is 
insecure, and that by allowing the property longer to remain in the hands 
of the mortgagor he would be in danger of losing his debt or security, may 
have the property taken from the possession of the mortgagor, and sold in the 


manner provided in this chapter. [L. 


C., § 1658.] 


See supra § 5870, notes, manner of fore- 
eclesure of chattel mortgage. 

REMEDY OF MORTGAGEE WHEN 
SECURITY THREATENED. — Where 
property covered by a chattel mortgage 
was left in the possession of the mort- 
gogers and one of them delivered it to a 
third party, no title passed. While the 
mortgage was npt foreclosed, the mort- 
gagors could have recovered the possession; 
or if the possession of such third party en- 
dangered the security of the mortgagee, 
they could have the property taken into 
possession, and held for disposal, as pre- 
scribed by the above section: Silsby v. 
Aldridge, 1 W., 117, 119; Kerron v. N. P 
Co., 1 W., 241. 

If possession of the mortgaged goods is 
delivered to the mortgagee with power to 
sell at private sale, the mortgagee is, in 
the absence of fraud, entitled to the undis- 
turbed possession for that purpcse, subject 
to a strict accounting, although the mort- 
gage may not be in the statutory form: 
Sheehan v. Levy, 1 W.. 149; see Levy v. 
Sheehan, 3 W., 421; and where the sheriff 
seizes and disposes of the goods, with 
knowledge of such fact, the mortgagee, in 
the absence of allegation of special damage 
may recover of zhe sheriff the amount of 
his debt and interest not exceeding the 
value of the goods at the time of taking: 
Sheehan v. Levy, 1 W., 149. 

If a mortgagee of chattels has taken pos- 
session thereof for alleged breach of the 
condition providing for payment, he is en- 
titled to retain possession as against a sub- 
sequent assignment by mortgagor for the 
benefit of creditors, until it is determined 


"79, p. 105, $ 4; Cd. 81, $ 1989; 1 H. 


by legal proceedings that the assignee has 
the superior right thereto: Sanders v. 
Main, 9 W., 46; following Marsh v. Wade, 
1 W., 538; State v. Superior Court, 7 W., 77; 
State v. Superior Court, 8 W., 210. 

If a chattel mortgage on a stock of goods 
‘provides for payment out of sales of the 
goods and the mortgagee takes possession, 
his Hen will apply to goods after acquired 
mingled with the stock, although in terms 
covered by the mortgage: Armstrong v. 
Ford, 10 W., 64. 

The mortgagee will be presumed to have 
been in possession under a mortgage recit- 
ing that he is given possession, where the 
testimony is conflicting: Ia. 

Where the possession of goods is taken 
under a chattel mortgage the fact that it 
contains no affidavit of good faith will 
not affect the mortgagee’s right: Reed v. 
Bank of Commerce, $ W., 539. 

Where one chattel mortgage is given to 
secure three notes to different parties, and 
the holder of one of them has the entire 
property sold under the power of sale con- 
tained in the mortgage without bringing 
in the other parties, the title passes to the 
purchaser, and all the mortgagees will 
share pro rata in the proceeds: First Nat. 
Bk. v. Woolery, 6 W., 215; and the other 
holders may maintain an action to enforce 
a pro rata distribution: Id. 

If some of the mortgaged goods have 
been sold for cash and some for credit, 
under a power to sell for the venefit of the 
mortgagee, he must be charged with the 
amount whether received or not: Warren 
v. Creditors, 3 W.. 48. 
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§ 5879. Foreclosure of Chattel Mortgages—Application of Chapter to. 

The provisions contained in chapter two of this title, so far as the same 
shall be applicable, shall govern in actions for the foreclosure of chattel mort- 
gages or bills of sale creating liens on personal property. [Cf. L. ’69, p. 147, 


$ 572; Cd. 81, § 618; 2 H. C., § 636.] 


See supra § 5870 and notes, manner of foreclosure. 


§ 5880. Remedies of Mortgagee—Decree—Sale—Deficiency. 

The mortgagee or holder of the lien may proceed upon his mortgage or 
lien, [or] if there be a separate obligation in writing to pay the same secured 
by said mortgage or lien, he may bring suit upon such separate promise. When 
he proceeds on the mortgage, if there be a specific agreement therein contained 
for the payment of a certain sum, or there is a separate obligation for the said 
sum, in addition to a decree of sale of mortgaged property, judgment shall be 
rendered for the amount due upon said mortgage or other instrument, the 
payment of which is thereby secured. The decree shall direct the sale of the 
mortgaged property, and if the proceeds of said sale be insufficient under the 
execution, the sheriff is authorized to levy upon and sell other property of 
the mortgage debtor, not exempt from execution, for the sum remaining un- 
satisfied. [Cf. L. 769, p. 147, § 572; Cd. 781, § 619; 2 H. C., § 637.] 


See infra § 5888 et seq., deficiency judg- gaged premises under a decree of fore- 


ments. 

See supra § 5810, notes, manner of fore- 
closure, 

CHATTEL MORTGAGES.—This section 
and that immediately preceding it pro- 
vide for the “oreclosure of chattel mort- 

ages, and assimilate such foreclosure to 
that of mortgages on real property: Byrd 
v. Forbes. 3 W. T., 318. 

ELECTION OF REMEDY—RESIDUE.— 
The payee may, at his option, recover either 
a money judgment or proceed to foreclose 
upon a written instrument constituting not 


closure, it is the duty of the sheriff to pro- 
ceed at once to muke the residue by levy 
upon and sale of other property: Hays v. 
Miller, 1 W. T., 148. 

A first mortgage lien is not in any way 
affected by a sale of the mortgaged prop- 
erty under a second mortgage: Binnian v. 
Baker, 6 W., 50, 41. 

The withholding of an order of sale upon 
a decree of foreclosure of a chattel mort- 
gage for five months does not constitute 
laches: Hamilton v. Carter, 12 W., 510. 

See infra § OSSSa and notes, which Mmits 


only a mortgage, but also a note and mort- the deticieney judgment here authorized to 
gage: Frank v. Pickle, 2 W. T., 55. When mortgages executed prior to act of March 
judgment is not satisticed by a sale of mort- 11, 1897, going into force. 


§ 5881. Sale of Mortgagor’s Interest Under Process—Notice. 

The interest of the mortgagor, subject, however, to the lien of the mort- 
gagee, may be sold under any process of law issuing out of any superior or 
Justice of the peace court in this state: Provided, however, That if the party 
who has said mortgage resides in this state, or has an agent herein, and the 
same is known to the officer executing such process, he shall serve upon him or 
his agent personally, or by mailing to him or to his agent, if their postoffice 
is known, a notification of the intended sale at the time such mortgaged prop- 
erty is seized under.said process, or within five days thereafter. Said prop- 
erty shall not be sold within less than thirty days after its seizure, and the 
officer executing such process must post in three public places, near the place 
where the said property is to be sold, a notice of the time and place of such 
sale, at the time he seizes said property under said process. [L. ’T9, p. 105, 
$5; Cd. 781, § 1990; 1 H. C., § 1659.] 

SALE OF MORTGAGOR'’S INTEREST after levy by the sheriff, the mortgagee 


UNDER PROCESS OF LAW.—A mort- can demand and take possession: Byrd v. 
Eigor’s interest in goods may be taken in Forbes, 3 W. T.. 318, 324. Mortgaged prop- 


execution, and the provisions of the above 
section are inconsistent with the idea that, 


erty in the hands of the mortgagor can be 
taken possession of by process of attach- 
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ment, and the property can be taken into 
actual custody by the sheriff: Marsh v. 
Wade, 1 W., 538, 547. Any interest that the 
mortgagor may have in the mortgaged 
property in the hands of the mortgagee 
can also be reached by process of garnish- 
ment; that is to say, the mortgagee can 
be garnished for any interest that may ex- 
ist after his mortgage is satisfied, but the 
possession of the honest mortgagee cannot 
be disturbed: Marsh v. Wade, 1 W., 538, 
547. An unforeclosed mortgage is a mort- 
gage still, regardless of where the posses- 
sion lies. 


[8 5885 


NOTICE TO MORTGAGEE.—The pro- 
visicns of the above section concerning the 
Sheriff’s notice to the mortgagee are man- 
datory, but do not affect the validity of the 
sale: Byrd v. Forbes, 1 W. T., 318, 325. A 
sheriff is not liable for non-compliance with 
the above section, where it did not appear 
that, being well informed of the mort- 
gugee’s address, he failed to notify him of 
a levy upon mortgaged chattels, and where 
it did not appear that the mortgagee lost 
his security or suffered damage from the 
sheriff's acts: Byrd v. Forbes, 3 W. T., 318. 


CHAPTER II. 


OF FORECLOSURE OF MORTGAGES ON REAL ESTATE. 


§ 5885. Foreclosure—Venue. 


When default is made in the performance of any condition contained in 
a mortgage, the mortgagee or his assigns may proceed in the superior court of 
the county where the land, or some part thereof, lies, to foreclose the equity 
of redemption contained in the mortgage. [L. ’54, p. 207, $ 408; Cd. °81, $ 
609; 2 H. C., § 625; Abb. R. P. S., pp. 248-257; Ind., § 1095.] 


See supra § 4522 et seq., provisions as to 
form and execution of mortgages. 

See supra 8 5516, mortgagee cannot main- 
tain ejectment. 

See supra § 5870 et seq., 
chattel mortgages. 

See supra § 4852, venue of actions. 

See supra § 5295 et seq., redemption. 

See supra § 5165, attorneys’ fees. 

See notes to § 6196 infra. 

See supra § 3650 and notes, negotiable in- 
struments. 

See infra § 6287 et seq., sale in probate. 

See supra § 5841 and notes, assignments 
for benetit of creditors. 

See § 4534 and note, where parties are nu- 
merous, proceedings. 

See notes to 8$ 5165, 5166, attorney’s fees. 

See §§ 6287-6289 infra, mortgages on estates 
of deceased persons. 


foreclosure of 


See notes to § 5327 supra, as to leased 
premises. 
ITENERAT CONSIDERATIONS. — Our 


statute relating to mortgages is taken from 
Indiana, and differs from that of California 
and New York: Hays v. Miller, 1 W. T.. 183. 

A mortguge of lands in this state simply 
creates a lien upon it to be enforced by 
foreclosure proceedings, There is no equity 
of redemption in the mertgagor because the 
legal title has not passed from him: Par- 
ker v. Dacres, 2 W. T., 439; Parker v. Da- 
cres, 130 U. S., 43; but see §§ 5285, 5256; see 
notes to § 5870 supra. 

The mortgagee is entitled to have the 
premises mortgaged subjected to sale for 
the satisfaction of the debt and there can 
be no proceeding for strict foreclosure: 
Stevens v. Ferry, 48 Fed. Rep. (Wash.), 7. 

A homestead .ettler on public lands may 
make a valid mortgage thereof after receiv- 
ing his certificate of entry, notwithstanding 
the provision of $ 296 of Rev. St. U. 8.: 
Boggan v. Reid, 1 W., 514. 

Machinery built into an industrial plant 
subsequent to a mortgage on the premises 
is brought under the mortgage as a part of 
the realty, although the vendor and pur- 
chaser of such machinery treat it under 
the contract of sale as personalty: Wade v. 
Donau Brewing Co., 10 W., 284. 

If a mortgage has been given upon the 
mortgagor's undivided interest in certain 
lands, upon subsequent partition of such 


lands, either by decree or by the voluntary 
interchange of deeds between the co-ten- 
ants, the lien of the mortgage attaches to 
the share assigned the morigagor in Heu of 
a undivided interest: Port v. Parfit, 4 W., 

The fact that bonds were executed as of 
a certain date, and a mortgage to secure 
their payment given to a trustee for the 
bondholders, will not give a legal existence 
to the mortgage until the date of the sale 
and delivery of the bonds: Wade v. Donau 
Brewing Co., supra. 

A person who has assumed and agreed to 
pay a mortgage cannot, upon making the 
payment, be subrogated to the rights of the 
mortgagee: Isensee v. Austin, 13 W., 352. 

A condition in a policy of fire insurance 
limiting the right of action to a period of 
twelve months after date of loss is applica- 
ble to the mortgagee as Well as to the as- 
sured: Am.. ete., Assn. v. Farmers’ Ins. 
Co.. 11 W., 619. 

Where one employed to procure a mort- 
gage loan, under an agreement for a cer- 
tain commission, himself makes the loan 
and takes the note and mortgage therefor, 
and retains the stipulated commission un- 
der the direction of the mortgagor, he is 
entitled to a lien on the premises for such 
sum as if it had actually been paid to the 
mortgagor: Watson v. Sawyer, 12 W., 35. 

FORECLOSURE — PRACTICE AND 
PROCEDURE.—A suit for a decree of fore- 
closure is a proceeding in rem as well as in 
personam, and therefore must be brought 
in the court having local jurisdiction over 
the premises: Stevens v. Ferry, 48 Fed. 
Rep. (Wash.), 7; Wood v. Mastick, 2 W. T.. 
Ae McLeod v. Ellis, 2 W., 117, 121; see supra 

S92, 

A trustee named in the mortgage to se- 
cure payment of certain notes is the proper 
party to foreclose the same, whether he 
has the legal title to any of the notes or 
not: Thompson v. Huron L. Co., 4 W., 600. 

Where one has been made a party to an 
action under the general allegation that he. 
claims some interest in the property, but 
has not appeared except for the purpose of 
disclaiming interest in the subject matter, 
he is not a necessary party to an appeal 
and need not be served with notice: Wat- 
son v. Sawyer, 12 W., 35. 
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Failure to serve defendants with a copy 
of complaint does not render foreclosure 
proceedings void, but at most is only erro- 
neous. and cannot on that ground be at- 
tacked collaterally: Munch v. McLaren, 9 
W., 676. 

A mortgagor not served with summons in 
a suit to foreclose a mortgage may set 
aside the decree rendered therein although 
guilty of laches for failure to pay the debt 
or taxes for a period of five years or exer- 
cise acts of ownership over it, though re- 


siding in its vicinity and able to pay: Mc- 
Echern v. Bracket, 8 W., 652; 40 Am. St. 
Rep., 922. 


The cause and general nature of a fore- 
closure proceeding is sufficiently stated in 
the publication of summons if it specifies 
with particularity the note sued on and 
that the action is to foreclose a mortgage 
securing same: DeCorvet v. Dolan, 7 W., 
365. 
In an action to foreclose a mortgage the 
allegation that a party, who is made a co- 
defendant with the mortgagor, has, or 
claims some interest in, or claim upon, the 
mortgaged premises, is sufficient without 
averring the character of the interest: 
Dexter Horton & Co. v. Long, 2 W.. 435. 

In an action to foreclose a mortgage on 
real estate, a complaint is sufficient which 
states the title of the cause, name of court, 
name of county in which the action is 
brought, names of parties, and also a plain 
and concise statement of the execution of 
the promissory note for the amount claimed 
and of a mortgage to secure same, time of 
maturity, non-payment, and that plaintiffs 
are the owners and holders of the note: 
Bethel v. Robinson, 4 W., 446. 

An allegation that a co-defendant has, or 
claims to have, some interest in. or claim 
upon, the mortgaged premises, is sufficient 
without averring the character of his in- 
terest: Dexter Horton & Co. v. Long, su- 
pra. 

An allegation in the complaint that the 
will authorized and directed said executor 
to administer upon said estate without the 
order or advice of any court, and to exe- 
cute all its terms and provisions, held suf- 
ficient to infer that the power to execute a 
note and mortgage was within the powers 
conferred by the will: Miller v. Borst, 11 
W., 260. 

An answer in foreclosure alleging non- 
delivery by the mortgagor and want of con- 
sideration for the execution of the mort- 
gage states good defenses: Ault v. Black- 
man, 8 W., 624. 

A mortgagee, to whom other securities 
are given in addition to the mortgage, is 
not compelled to exhaust them before rely- 
ing upon the mortgage. He may waive the 
securities and rely solely on the mortgage: 
Hersner v. Martin, 8 W., 698 

A mortgage of real estate, executed hy 
husband alone, mav be foreclosed where 
the instrument declares the maker to be 
unmarried, and the mortgagee had no 
knowledge or information at the time of 
its execution as to whether the mortgagor 
was married or single: Schwabacher v. 
Van Reypen, 6 W., 154. 

The defective record of a mortgage 1s im- 
material when the mortgagee at once en- 
ters into and remains in possession of the 
property: Vincent v. Snoqualmie Mill Co., 
T W.. 566, 

A claim of title adverse to that of the 
mortgayor, and acquired prior to his exe- 
cution of the mortgage. cannot be litigated 
in a sult for the foreclosure of the mort- 
gage: California Safe, etc.. Co. v. Electric 
Light, ete.. Co., 12 W., 138. 

An agreement in a note ‘and mortgage se- 
curing it, that, in case of default in the 
payment of any installment of interest. in- 
surance premium. taxes, or the principal. 
the mortgagor will pay an increased rate 
of interest, is in the nature of a penalty, 
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and is unenforcible in foreclosure proceed- 
ings: Krutz v. Robbins, 12 W. 7. 

In the foreclosure of a purchase money 
mortgage in which grantor covenanted to 
own the land in fee simple, but had neither 
a legal nor equitable title thereto, moneys 
paid in defending and compromising a suit 
in ejectment showing a good cause of ac- 
tion involving the title to the said land may 
be set off by the mortgagor as constructive 
eviction: Potwin v. Blasher, 9 W., 460. 

The surrender by the mortgagor of the 
mortgaged premises to the mortgagee, un- 
der a power of sale therein, is no defense to 
an action on the note by an assignee of the 
without authority to act as agent for the 
without authority to act as aget for the 
assignee: Dewing v. Crueger, 7 W., 590. 

EVIDENCE.—A certified copy of the rec- 
ord of the mortgage is admissible in evi- 
dence, and a sufficient proof of its execu- 
tion, When the certificate of acknowledg- 
ment thereon is regular in form and states 
its due execution by the mortgagor: How- 
ard v. Gemming, 10 W., 30; Gardner v. Port 
Blakely Mill Co., 8 W., 1. 

The original mortgage filed for record. 
with the auditor’s certificate of filling and 
recording thereon, is competent evidence of 


the record: Peters v. Gav. 9 W.. 383. 
DEED, ETC.. CONSTRUED AS A 


MORTGAGE.—A deed absolute on its face 
will be treated as a mortgage where such is 
shown to be the intention of the parties: 
Miller v. Ausenig, 2 W. T., 22; Wood v. Mas- 
tick, 2 W. T.. 64. 

In a particular case held that a deed ab- 
solute on its face could not be construed as 
a mortgage. although a separate writing 
was executed at the same time by the 
grantee for a reconvevance on certain con- 
ditions: Dignan V. Moore, 8 W., 512; see 
Butts v. Robson, 5 W., 268. 

A bond for a deed is simply security dif- 
ferent in form from a sale and mortgage 
back for security. The object of such in- 
strument. however, is the same, and in 
equity the parties thereto stand relatively 
in exactly the same position: St. Paul T. 
L. Co. v. Bolton, 56 W., 763, 766. 

If the issue is as to whether a bill of sale 
absolute upon its face is or is not a mort- 
gage, the fact that it was intended only as 
a security should he established by more 
than a fair preponderance of the evidence: 
Voorhies v. Hennessy, 7 W.. 243. 

A contract, a conditional sale of land 
upon its face, providing for forfeiture of 
puyment in case of default, cannot be 
shown by parol to be an equitable mort- 
gare: Pease v. Baxter, 12 W., 565. 

The fact that a conveyance of property 
by deed and an agreement for its recon- 
vevance by lease for the same considera- 
tion were made upon the same day will not 
raise a conclusive presumption that the 
transaction amounts to a mortgage, but the 
character of the transaction as being one 
of loan or of sale may be shown by evi- 
dence upon the trial: Mears v. Starbach, 
12 W., 61; Dignan v. Moore, 8 W., 312. 

When a mortgagor to avoid foreclosure 
and in satisfaction of debt conveys mort- 
gaged premises to mortgagee by instrument 
in form a warranty deed, providing therein 
for redemption within one year on condi- 
tions, the instrument will be construed us a 
deed absolute and not a mortgage: Swarm 
v. Boggs, 12 W., 246. 

A conveyance intended as a mortgage to 
secure an existing debt is not void as to 
creditors, when the value of the land is not 
greatly in excess of indebtedness to be se- 
cured: Samuel v. Kittenger, 6 W.. 261. 

ALLOWANCE OF ATTORNEY'S FERS. 
—Counsel fees will not be allowed in fore- 
closure, where before answer defendant 
pays into court principal, interest and costs, 
although the mortgage authorizes ten per 
cent attorney's fees found due by the de- 
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cree: Lammon v. Austin, 6 W.. 199; distin- 
guished in Watson v. Sawyer, 12 W. ia i 

A note and a mortgage securing the same 
constitute but one transaction, and it Is 
error to allow an attorney’s fee in excess 
of the tive per cent stipulated in the mort- 
gage, although the note provides for ‘‘such 
sum as the court may adjudge reasonable 
as attorney's fees’: Potwin v. Blasher, 9 
W., 460. 

In an action to foreclose a mortgage 
which provided in case settlement is made 
after suit two hundred and fifty dollars 
should be included as attorney's fees and 
taxed as costs, the fact that the defendant 
before judgment paid into court the prin- 
cipal and interest, sheriff's and = clerk’s 
costs, which sum plaintiff receipted for, 
does not entitle defendant to dismissal: 
Hoyt v. Smith, 4 W., 640. 

In a complaint in foreclosure alleging 
two hundred and fifty dollars to be a rea- 
sonable attorney’s fee, and the answer 
denying that any greater sum than one 
hundred dollars is a reasonable attorney’s 
fee, in the absence of testimony, the finding 
should be that one hundred dollars is a rea- 
Ea fee: Dexter Horton & Co. v. Long, 
2 W 2 

PRESENTATION TO ADMINISTRA- 
TOR, ETC.—The failure to present a claim 
against a decedent's estate secured by a 
mortgage on his land within one year after 
notice to creditors will not bar mort- 
gagee’s rights under the mortgage, but will 
prevent a judgment for deticiency after the 


mortgaged property is exhausted: Scam- 
mon y: Ward, 1 W., 179; Reed v. Miller, 1 
V., 426. 


If a mortgagor dies pending foreclosure 
suit, it is not necessary, in order to recover 
costs and attorney's fees, to have presented 
the claim to the administrator within one 
year after notice to creditors: Reed v. 
Miller. 1 W.. 426. 

RECEIVER OVER.—A receiver may be 
appointed in insolvency proceedings, at the 
instance of the insolvent. with power to 
take possession of the mortgaged property, 
but he cannot be allowed fees out of the 
fund cr property to the prejudice of the 
mortgagee, unless he joins in the appoint- 
ment: Lammon v. Giles, 3 W. T., 117. 

The fact that a mortgagee in ‘possession 
of premises is committing waste will not 
authorize the appointment of a receiver in 
the absence of proof of the mortgiugee’s in- 
solvency: Brundage v. Home, etc., Ins. 
Assn., 11 W., 277. 

Where a mortgagee has secured posses- 
sion of the mortgaged premises without 
fraud, and there is any indebtedness due 
under the terms of the mortgage, the mort- 
gagee cannot be deprived of its possession 
by the appointment of a receiver: Id. 

PRIORITIES.—Where two notes executed 
at the same time, but payable at different 
dates, are secured by mortguge upon real 
estate, the assignment of the notes to dif- 
ferent parties does not give the assignee of 
the note first maturing a priority in pro- 
ceeds, but they are entitled to share pro 
rata therein: First Natl Bank v. Andrews, 
7 W.. 261; 38 Am. St. Rep.. S87; Miller v. 
Savings Bank, 5 W., 200, distinguished. 

Where the holder of two notes sells one 
of them and at the same time transfers the 
mortgage to the purchaser, the purchaser 
is given a priority in the security, the as- 
signment thereafter of the other note to 
third parties gives them no greater rights 
than those held by their assignor: Miller 
v. Savings Bank, supra. 

Assignments of mortgages are not within 
the operation of the recording acts of this 
shag and cannot affect priorities: Howard 

Shaw, 10 W., 151. 

“one who loans money to an individual 
partner, taking a mortgage back on part- 
nership lands of which such partner holds 
the legal title, has a priority over a re- 
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ceiver of the partnership, if the mortgagee 
was without notice of Dae equities: 
Richmond v. Voorhies, 10 W., 

A proceeding in foreclosure nich secks 
to determine priorities between mortgagees 
but which is a sham and a fraud upon the 
court and a prior mortgagee. is against 
public policy and will not amount to a 
judicial determination of the rights of the 
pee: Connoly v. Cunningham, 2 W. T., 


A mortgagee who has taken a mortgage 
upon lands with knowledge that they had 
been omitted by mistake from a prior 
mortgage, is entitled to priority when the 
understanding was that the first mortgagee 
should relinquish his equitable claim upon 
ecnditions which were fully performed: 
Packard v. Delfel, 9 W., 562. 

A subsequent mortgagee cannot impair 
the security of a prior mortgagee by creat- 
ing liens upon the mortgaged property, and 
the payment ef costs incurred in the fore- 
closure of the subsequent mortgage is sub- 
ject to the complete satisfaction of the 
prior mortgage out of the mortgaged prop- 
erty: Howard v. Gemming, 10 W., 

Although a promissory note and mort- 
gage securing the same have been diverted 
by the payee from the purpose designed by 
the maker when executed, no consideration 
having passed to him, and the same as- 
signed by the payee before maturity, to a 
bona fide purchaser for value, such pur- 
chaser has priority over maker and subse- 
quent mortgagees who take with notice of 
the record of the prior mortgage: Peters v. 
Gay, 9 W., 

The bare recital in a mortgage that it is 
subject to a prior mortgage will not estop 
the mortgagee from questioning the con- 
sideration or validity of such prior mort- 
gage when the mortgagor is assailing it on 
ae same grounds: Ault v. Blackman, 8 W., 


Where a lien claimant’s rights accrue 
subsequent to a mortgage foreclosure suit 
on the premises. and he has actual knowl- 
edge of such suit, and does not protect his 
rights by intervention or otherwise, he ts 
bound by the decree of foreclosure: Pacific 
Mfg. Co. v. Brown, 8 W., 347 

In a suit to enforce a material man’s lien 
with others having co-ordinate rights of 
Hen subject to a certain mortgage and 
where one party by stipulation with mort- 
gagee took priority, the one holding the 
stipulation had his claim deducted from the 
mortgage and the mortgagee was subro- 
gated to the rights of the one holding the 
stipulation: Potwin v. Denny Hotel Co., 9 
W., 316. 

VALID OR FRAUDULENT .—If a cor- 
poration, although heavily indebted, gives 
a mortgage in order to put itself in better 
shape for continuing the business, such 
mortgage will not be treated as that of an 
insolvent corporation for the purpose of 
hindering, delaying and defrauding eredi- 
tors: Vincent v. Snoqualmie Mill Co., 7 W., 
566. 

A mortgage by an insolvent corporation 
to a trustee to secure certain notes, pro- 
viding that the mortgagor should remain in 
possession and conduct the business as be- 
fore, paying expenses and applying the sur- 
plus to the debt secured, and further pro- 
viding that renewals and extensions of the 
note are to be secured; and none construed 
as payments, is voidable as to creditors as 
being a device to indefinitely perpetuate the 
corporate life of an insolvent corporation: 
Thompson v. Huron L. Co., 4 W., 600. 

A mortgage executed by one corporation 
to aother is not to be deemed fraudulent 
solely because of the fact that the same 
individual is president of both corporations: 
Roy & Co. v. Scott, Hartley & Co., 1 W., 
399. 

If the authorization of the trustees of a 
corporation for the giving of a mortgage 
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does not prescribe the condition to be in- 
serted, the fact that provisions were in- 
serted to keep the property insured, and 
authorizing the mortgagees to take posses- 
sion and to foreclose in case of attach- 
ments, would not render the mortgage 
void: Vincent v. Snoqualmie Mill Co., su- 
ra. 

PiWhere all the stockholders acquiesce in 
the execution of a mortgage upon its prop- 
erty they are estopped from setting up its 
invalidity: Roy & Co. v. Scott, Hartley & 
Co., supra. 

If a mortgage by a corporation, executed 
by its officers, was not authorized by the 
trustees, the corporation will be deemed to 
have ratified it by receiving the benefits 
thereof: Dexter Horton & Co. v. Long, 2 
W., 435; 26 Am. St. Rep., 867. 

A mortgage by a party of his alleged in- 
terest of land in a syndicate who had false- 
ly represented that he had paid his propor- 
tional interest therein, when in fact he had 
caused his associates, by his false repre- 
sentations, to pay the whole price, is void 
and cannot be foreclosed where the legal 
title is in a trustee for the benefit of the 
syndicate: Shroufe v. Griffiths, 4 W., 161. 

Knowledge by the mortgagee's attorney 
at the time of taking the mortgage, that it 
was given to hinder and defraud the mort- 
gagor’s creditors, although the mortgagee 
himself be ignorant of such purpose, ren- 
ders the mortgage void as to such creditors: 
Wells v. McMahon, 3 W. T., 532. 

A mcrtgage cannot be avoided on the 
ground of mental incapacity if a party vol- 
untarily executes it fully comprehending its 
terms and provisions, and where honest 
dealing requires its execution, although his 
mind was somewhat impaired at the time: 
Hodgdon v. Crosby, 1 W. T., 578. 

An agreement in a mortgage to pay in- 
terest semi-annually at the rate of one and 
one-half per cent per month, which, If not 
so paid, is to be added to principal and 
draw like interest, and for ten per cent 
attorney’s fees upon principal and interest, 
in case of foreclosure, is valid under the 
laws of this state: Reed v. Miller, 1 W., 426. 

In the particular case held that the charge 
of fraud in the procurement of a mortgage 
was not sustained by the evidence: Hers- 
ner v. Martin, 8 W., 698. 

In a suit for foreclosure of a mortgage, 
plaintiff? is entitled to a trial of an issue 
raised as to whether the title to the prem- 
ises asserted by a defendant other than the 
mortgagor was acquired prior or subse- 
quent to the execution of the mortgage: 
Penn. Mtg., ete.. Co. v. Gilbert, 13 W.. 684; 
Cal. Safe Dep., ete.. Co. v. Cheeney Elec. L. 
Co.. 12 W., 18, distinguished. 

Where one employed to procure a mort- 
gage loan, under an agreement fora certain 
commission, himseli makes the loan and 
takes a note and mortgage therefor, and 
retains the stipulated commission under the 
direetion of the mortgagor, he is entitled to 
a lien on the premises for such sum as if it 
had actually been paid to the mortgagor: 
Watson v. Sawyer, R W., 30; affirmed in 
Hill v. Sawyer, 12 W., 658. 

In the foreclosure of a mortgage to a cor- 
poration, the admission of other than rec- 
ord proof as to the change of name of the 
corporation from that stated in the mort- 
gage to the one under which the action was 
prosecuted is not prejudicial error, when 
the record also shows a finding. without an 
exception to it, that “the plaintif® company 
was and now is the owner and holder of 
said mortgage’: U. S., etec., Loan Co. v. 
Cade, 15 W., 38. 

In the foreclosure of a mortgage by a loan 
and building company the certificate of 
stock issued by it to defendant, with his 
assignment of the same to the company, 
is admissible in evidence, when reference 
thereto is made tn the note and mortgage: 
Id. 
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Where a note and mortgage given to a 
loan and building company provide that in 
case the maker fails to pay any installment 
of interest or make any monthly payment 
on certain stock in the company, which had 
been issued to him and assigned to the 
company as further security, for the period 
of three months after the same shall be- 
come due, then the whole sum with interest 
shall upon the election of the company be- 
come due and payable, the default does not 
become fixed for the purposes of the ad- 
justment of the account between the par- 
ties, until the company elects to declare the 
entire amount due and payable, but until 
such time the contract continues in force 
entitling the company to accruing interest 
and payments upon the certificates of stock 
assigned to it: Id. 

A decree of foreclosure against the execu- 
tor of an estate is binding on devisees, al- 
though not parties to the action: Hill v. 
Lowman, 15 W., 503; see Hyde v. Heller, 10 
W., 586. 

A finding by the court in a foreclosure 
proceeding that a mortgage had become 
due prior to the date of its maturity is war- 
ranted, when the mortgage provides that 
the mortgagee has an option to declare the 
whole sum due for failure to pay any in- 
stallment of interest, and there is evidence 
sufficient to show such election: Ames v. 
Bigelow, 15 W., 532. 

The fact that bonds were executed as of 
a certain date, and a mortgage to secure 
their payment given to a trustee for the 
bondholders, will not give a legal existence 
to the mortgage until the date of the sale 
and delivery of the bonds: Wade v. Donau 
Brewing Co., 10 W., 284. 

The fact that the complaint, in an action 
for the reformation of a mortgage, does not 
in express terms aver that the mortgage 
was erroneously executed through “mutual 
mistake” will not render it insufficient, if 
it sets up facts from which such a conclu- 
len 2 inevitable: Murdoch v. Leonard, 15 

In an action to reform and foreclose a 
mortgage upon premises erroneously de- 
scribed, the mortgagors’ ownership of the 
premises intended to be mortgaged is sufti- 
ciently proved prima facie by evidence 
showing that the defendants were in pos- 
session of the property, exercising acts of 
ownership, renting and receiving rent 
therefor. insuring same in their OWn right 
as owners, and that they offered to convey 
the property to the mortgagee in consider- 
ation of a release of the mortgage and the 
payment of a small sum of money: Id 

One whose title is adverse to and para- 
mount to the mortgagor is not a necessary 
nor proper party to a foreclosure of the 
mortgage: Id. 

In an action to reform and foreclose a 
mortgage upon premises misdescribed 
therein, the plaintiff is not entitled to a 
decree, when he has, in consideration of a 
release of the mortgage, received a deed 
conveying the premises as erroneously de- 
scribed In the mortgage, and has failed to 
surrender the deed or to tender a reconvey- 
ees the premises, as misdescribed there- 
n: Id. 

Where an assignment of a mortgage held 
by a mortgage company has been executed 
by one of its vice presidents, under the seal 
of the corporation, and it is shown that it 
had been the custom of this officer for a 
considerable period of time prior thereto, to 
assign like securities, the corporation is 
estopped to afterwards question his author- 
ity in that respect: Atlantic Trust Co. v. 
Behrend, 15 W., 467. 

If an assignment of a mortgage is suffi- 
cient to estop the mortgagee from disputing 
it, the mortgagor cannot raise any question 
as to the validity of the assignment in an 
action of foreclosure instituted by the as- 
signee: Id. 
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In an action to foreclose a mortgage on 
certain real estate, to which one of the de- 
fendants interposes the defense that he has 
a paramount interest by reason of a judg- 
ment lien against a leasehold interest in 
the land, evidence is admissible to show 
that the actual interest of the judgment 
debtor in the lands is less than it is made 
to appear by A county records: Book v. 
Willey, 8 W., 

One who Sites a mortgage represent- 
ing himself to be a single man is estopped 
from denying its validity on the ground of 
his marriage and the failure of his wife to 
join therein: Canadian, etc., Trust Co. vV. 
FOREN: 14 W., 491; Sadler v. Niesz, 5 W., 
82. 

An innocent mortgagee of land is not 
subject to the claim of a wife of the mort- 
gagor, who for more than thirty years had 
lived apart from him in another state, 
while he represented himself, and was un- 
derstood in the locality where he resided, to 
be a single man: Canadian, ete., Trust Co. 
v. Bloomer, supra; Sadler v. Niesz, supra. 

The written notice contemplated by a pro- 
vision of a trust deed, that upon default in 
payment of interest the bonds secured 
shall, at the election of the trustee, become 
immediately due upon the giving of such 
written notice, may be dispensed with and 
the election made by the bondholders, 
where the corporation deceived them as to 
the amount due on a mortgage to the trus- 
tee and conspired with the trustee to dis- 
pose of the property contrary to the pro- 
visions of the deed: Clay v. Selah Valley 
Irrigation Co., 14 W., 543. 

The appointment of a receiver on the ap- 
plication of bondholders, upon the fore- 


closure of a trust deed is warranted when 
it is shown that the trustee is insolvent, 
occupies an adverse position to the bond- 
holders, and has been guilty of fraud: Id. 
That portion of mortgaged premises con- 
veyed at the instance of the mortgagor by 
a grantee of the mortgaged premises in a 
deed absolute on its face, but in reality in- 
tended as security, to a corporation charge- 
able with notice of the nature of the title, 
is to be sold in satisfaction of the prior 
mortgage before the remaining portion, un- 
der the rule requiring sales to be made in 
inverse Ko of alienation: Stalb v. Ains- 
lie, 14 W., 5 
Although an assignment for the benefit 
of creditors has been made by a mortgagor, 
it is a matter within the discretion of the 
court, to grant leave to the mortgagee to 
institute a separate suit for foreclosure: 
Penn Mut. Life Ins. Co. v. Fife, 15 W., 605; 
oben Hunt Mfg. Co. v. Wheeler, 15 W., 
The action of the court in assignment 
proceedings in granting leave to a mort- 
gagee of the assignor to bring a separate 
suit for foreclosure cannot be collaterally 
attacked in the foreclosure proceeding: 
Penn Mut. Life Ins. Co. v. Fife, supra. 
Where a mortgagee, who has assigned the 
principal and coupon notes secured by the 
mortgage, with a guaranty of their pay- 
ment, subsequently brings suit for fore- 
closure upon default in payment of some of 
the coupon notes, under a provision of the 
mortgage allowing foreclosure in case of 
default in payment of any part of principal 
or interest, the assignee of the notes is a 
party in interest and a necessary party to 
the action: Baron v. O'Keefe, 13 W., 635. 


$ 5886. Remedy Confined to Mortgaged Property, When. 

When there is no express agreement in the mortgage, nor any separate 
instrument given for the payment of the sum secured thereby, the remedy 
of the mortgagee shall be confined to the property mortgaged. [L.’54, p. 207, 


N 409; 
1096.] 


See § 588, judgment for deficiency. 


Cd. ’81, $ 610; 2 H. C, $ 


626; Abb. R. P. S., pp. 248-257; Ind., § 


See infra § 5555au, judgment for deficiency abolished as to future mortgages. 


$ 5887. Judgment—Order of Sale—Satisfaction of. 
In rendering judgment of foreclosure, the court shall order the mortgaged 


premises, 
mortgage and costs of the action. 


p. 207, $ 
see Ind., 


410; Cd. °81, 
X 1097. ] 


Under this section the mortgagor has the 
right to redeem the property at any time 
prior to the sale by paying the mortgage 
debt with interest and costs: Stevens v. 
Ferry, 48 Fed. Rep. (Wash.), 7, 11. 

And unless he uvail himself of the right 
given by law, or the grace extended him by 


S G11; 2 


or sO ian thereof as may be necessary, to be sold to satisfy the 
The payment of the mortgage debt, with 
Interest and costs, at any time before pie es satisfy the judgment. 


H. C., 


[L. 754, 
627; Abb. R. P. S., pp. 248-257; 


order of court, his right to redeem and his 
interest in the property Is extinguished, and 
the purchasers right to a valid deed be- 
comes absolute: Stevens v. Ferry, supra. 
See P arker v. Daceres. ? W. T., 439. But see 
supra §§ 3255, 5259, redemption. 


$ 5888. Judgment for Deficiency, When. 
When there is an express agreement for the payment of the sum of monev 


secured contained in the mortgage or any separate instrument, the court shall 
direct in the decree of foreclosure [or order of sale] that the balance due on 
the mortgage, and costs, which may remain unsatisfied after the sale of the 
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mortgaged premises, shall be satisfied from any property of the mortgaye 
debtor. [L. 54, p. 208, § 211; Cd. 81, § 612; 2 H. C., § 628; Abb. R. P. S., 


pp. 248-257; Ind., § 1099. ] 


See supra § 5158 and notes, modification of 
judgements. 

See supra § 5886, remedy confined to mort- 
gaged property, when. 

See infra § 5888a, no judgment for defi- 
ciency on future mortgages, 

This section was enacted for the express 
purpose of making a distinction between 
the power of the court where there was an 
express agreement to pay in a separate in- 
strument and when there was no such 
agreement: Shumway v. Orchard, 12 W., 
104, 106, 

Under this section and & 5890 the court is 
authorized, upon decreeing foreclosure, to 
also direct the entry of a deficiency judg- 
ment, upon which execution may be levied 
against other property of mortgagor for 
any balance due, when there is an express 
agreement to pay the sum of money secured 
by the mortgage: Id., 104; contra, Hays v. 
Miller, 1 W. T., 143. 

In foreclcsure where there is no answer 
plain:iff is not entitled to a decree for a 
deficiency when not prayed for in the com- 
pem Bank of California v. Dyer, 14 W., 

40%, awe 

Where no personal judgment is sought or 
obtained, but a decree of foreclosure mere- 
ly, plaintiffs remedy against the debtor is 
exhausted: Id., 283. 

In case of foreclosure, no lien can be ob- 
tained on property not mentioned in the 
mortgage, until, by sale of the mortgaged 
premises. a deficiency has been ascertained: 
Hays v. Miller, 1 W. T., 148. 

Although the form of a deficiency judg- 
ment may be objectionable. yet where it 
clearly appears therefrom that it was the 
intent of the court to have the mortgaged 
property first sold. and, if the proceeds were 
insufficient, that execution over should be 
had for the remainder, the decree cannot 
be attacked collaterally for the want of 
form: Munch v. McLaren, 9 W., 6:6. 


A simple decree for sale of mortgaged 
premises docs not constitute a lien on prop- 
erty outside the mortgage, and cannot be 
amended nunc pro tunc so as to prejudice 
a prior mortgage or incumbrance on other 
property of the mortgagor: Hays v. Miller, 
supra, 

Judgment of foreclosure without personal 
service upon mortgagor, when the full 
amount of indebtedness is not realized from 
sale of mortgaged property, will not pre- 
vent the maintaining of a personal action 
to recover the balance due: Howard v. Mc- 
Naught, 9 W.. 355; 43 Am. St. Rep., 837. 

Evidence of value of land, in such case, 
in absence of an allegation of fraud in the 
sale, is immaterial: Id. 

Personal judgment against the wife is 
unwarranted in a foreclosure suit upon a 
mortgage executed by the hushand and wife 
to secure payment on an overdue note exe- 
cuted by the husband, although the mort- 
gage provided that the mortgagors would 
pay the note when the same should become 
due: Exchange Natl. Bank v. Wolverton, 
11 W., 109. 

In foreclosure suit on mortgage securing 
note and interest coupons the plaintiff is 
not entitled to judgment for the interest 
note not due, although the note in terms 
provides that In case of default in interest 
when due, the principal note and interest 
coupons shall mature and become payable 
at once at the option of the holder: Cloud 
v. Rivord, 6 W., 555. 

Where a foreclosure decree is rendered 
against a debtor subsequent to his dis- 
charge in insolvency. but before the order 
therefor had been entered, and the debtor 
failed to ask that plaintiff’s recovery In 
foreclosure be Iimited to the property mort- 
gaged, the discharge will not prevent a re- 
covery for the deficiency ee. after 
the sale of the mortgaged premises: Leisure 
v. Kneeland, 2 W., 527. 


§ 5888a. Judgments of Foreclosure Limited to Property Mortgaged. 

In all proceedings for the foreclosure of mortgages hereafter executed, 
or on judgments rendered upon the debt thereby secured, the mortgagee or 
assignee shall be limited to the property included in the mortgage. [L. 97, 


p. 98, $ 1.] 


The second section of this act repeals all 
conflicting provisions, but it only operates 
on mortgages executed after June 9, 1597, 


hence the conflicting provisions are re- 
tained. 


§ 5889. Judgments for Deficiency, Form of. 
Judgments over for any deficiency remaining unsatisfied after application 


of the proceeds of sale of mortgaged property, either real or personal, shall be 
similar in all respects to other judgments for the recovery of money, and may 
be made a lien upon the property of a judgment debtor, as other judgments, 
and the collections thereof enforced in the same manner. [Cf. L. 54, p. 208, 
$411; L. 769, p. 148, § 575; Cd. °*81, § 622; 2 H. C., § 629; Abb. R. P. S., pp. 
248-257, 

See note to § o8S8a. 


$ 5890. Execution to Enforce Decree—Proceedings Under. 


The decree may be enforced by execution, as an ordinary decree for the 
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payment of money. The execution shall contain a description of the mort- 
gaged property. The sheriff shall indorse upon the execution the time when 
he receives it, and he shall thereupon forthwith proceed to sell the mortgaged 
premises, or so much thereof as may be necessary to satisfy the judgment, 
interest, and costs, upon giving the notice prescribed in section 500, relating 
to sales of property under execution. And if any part of the judgment, 
interest, and costs remain unsatisfied, the sheriff shall forthwith proceed to 
levy upon any property of the defendant not exempt from execution, and all 
subsequent proceedings: under said execution shall conform, except as herein 
provided, to the provisions regulating sales of property upon executions. [ (Cf. 
L. 54, p. 208, $ 412; L. 69, p. 146, § 567; Cd. 781, § 613; 2 H. C., $ 630; 


Abb. R. P. S., pp. 248-257; see Ind., § 1100.] 


Section 500 refers to 2 H. C.; this section 
supplanted by § 5273; see note to that sec- 
tion. 

See supra § 5269, sales on execution. 

See supra § 5292, confirmation of sales. 

See note to $ ddsSa. 

The provision of this section requiring the 
sheriff forthwith to levy upon other prop- 
erty, etc., precludes the idea of a return to 
the court and obtaining judgment for de- 
ficiency based thereon. The execution here 
referred to is the execution which the sher- 
iff already has in his hands: Shumway v. 
Orchard, 12 W., 104, 106. 

Where by sale of the mortgaged property 
the judgment is unsatisfied, under the order 
of sale, it is the duty of the sheriff to pro- 
ceed at once to make such further levy and 
sale of the dcbtor’s property subject to exe- 
cution sufficient to satisty the judgment: 
Hays v. Miller, 1 W. T., 143. 

When the whole amount of the debt se- 
cured by the mortgage is due, judgment 
may be rendered them for, to have the effect 
of a lien as in money judgments, differing 
only in the manner of satisfaction; but ac- 
cording to Hewitt, C. J., this Hen cannot 
attach until the deficiency is ascertained by 
a sale of the mortgaged property: Id. 

A sale under a mortgage foreclosure is not 
void because not made subject to redemp- 
tion, as provided by statute relating to sales 
of real estate under execution, nor by rea- 
son of non-conformity to the provisions of 
the statute in other particulars on the part 
of the sheriff in executing and returning 
process: Stevens v. Ferry, 48 Fed. Rep. 
(Wash.), 7, 11. 

Upon foreclosure of a mortgage upon land 
a portion of which had been conveyed away 
subsequent to the mortgage, it is the duty 
of the court to direct the remaining portion 
to be first sold, providing it can be done 
without impairing the security of the mort- 
gage: Solicitors, ete., Co. v. Washington, 


§ 5891. 


etc., Ry. Co., 11 W., 684. 

A decree of foreclosure will not be va- 
cated on the ground of fraud because a 
certain portion of the land ordered sold had 
been released by the mortgagee: State v. 
Superior Court, 8 W., 591. 

A purchaser under a foreclosure sale, who 
takes possession and leases to another, can- 
not be compelled to account at the suit of 
the mortgagor, for rents and profits arising. 
from the use and occupation for the period 
between sale and redemption: Hardy v. 
Herriott, 11 W., 460. 

Under § 519, 2 H. C., the purchaser under 
foreclosure sale is entitled to the possession 
or rental, where there is a tenant, of the 
property from the day of sale, and this sec- 
tion is not repealed by § 513, 2 H. C.: De- 
benture Corporation v. Warren, 9 W., 312. 

If the decree in foreclosure provides that 
the proceeds shall be divided propertionate- 
ly between certain parties, the issuance of 
execution at the instance of one of them 
and sale thereunder will not bar an appeal 
therefrom to determine questions of prior- 
itv: Miller v. Savings Bank, 5 W., 200. 

Plaintiff in foreclosure is the proper party 
to proceed by writ of assistance where the 
purchaser at foreclosure sale is entitled to 
possession during period of redemption, 
and the mortgagor refuses to surrender: 
Debenture Corporation v. Warren, supra. 

Confirmation of sale under decree of fore- 
closure concludes inquiry as to mere irregu- 
larities, provided they are not of such a 
nature as to oust the court of jurisdiction: 
Parker v. Dacres, 1 W., 190. 

A sheriff, under § 1609 supra, fee schedule, 
is not entitled to commissions upon the sale 
of mortgaged premises under decree of 
foreclosure if the property is bid in by 
plaintiff for the mortgaged debt, and no 
moneys pass through the sheriff’s hands: 
State v. Prince, 9 W., 107. 


Levy Upon and Sale of Other Property. 


In all actions of foreclosure where there is a decree for the sale of the 


mortgaged premises or property, and a judgment over for any deficiency re- 
maining unsatisfied after applying the proceeds of the sale of mortgaged prop- 
erty, further levy and sales upon other property of the judgment debtor may 
be made under the same execution. [Cf. L. 69, p. 148, § 573; L. 773, p. 151, 
S 571; L. *77, p. 129, $ 623 Cd. °S1, $ 620 in pt., last part in following 
section; Abb. R. P. S., pp. 248-257. ] 


See note to § 5888a. 
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§ 5892. Publication of Notice. 

When sales of other property not embraced in the mortgage or decree of 
sale are made under the execution to satisfy any deficiency remaining due 
upon judgment, two weeks’ publication of notice of such sale shall be suffi- 
cient. Such notice shall be published in a newspaper printed in the county 
where the property is situated, and if there be no newspaper published therein, 
then in the most convenient newspaper having a circulation in said county. 
[Cf. L. 769, p. 148, § 574; Cd. 781, § 621; 2 H. C., § 631; Abb. R. P. S., pp. 
248-257. | | 


§ 5893. Concurrent Actions Not Maintainable. 

The plaintiff shall not proceed to foreclose his mortgage while he is 
prosecuting any other action for the same debt or matter which is secured by 
the mortgage, or while he is seeking to obtain execution of any judgment in 
such other action; nor shall he prosecute any other action for the same matter 
while he is foreclosing his mortgage or prosecuting a judgment of foreclosure. 
[L. 754, p. 208, § 413; Cd. 781, § 614; 2 H. C., § 632; Abb. R. P. S., pp. 
248-257; Ind., § 1101.] 


If a written instrument constitutes both 


See Hays v. 
a promissory note and a mortgage, the 


ry, 48 Fed. Rep. (Wash.), 7. 
Miller, 1 W. T., 143. 


holder, at his option, may recover a money 
judgment upon it, or foreclose: Frank v. 
Pickle, 2 W. T., 

Only a single suit can be maintained at 
one time to foreclose a mortgage upon land 
in this state, and collect the debt secured 
thereby, notwithstanding several distinet 
tracts included in the mortgage are situ- 


This statute, preventing a concurrent ac- 
tion for the recovery of the mortgaged debt, 
pending foreclosure suit, is in derogation 
of the common law, and to be strictly con- 
strued, so far as it restricts the remedy; 
its object was to avoid a multiplicity of 
suits and save expense and to accomplish 
in one action what formerly could only be 


ated in different counties: Stevens v. Fer- attained by two suits: Hays v. Miller, 1 W. 


T., 143 
§ 5894. Installments Not Due—Proceedings. 

Whenever a compiaint is filed for the foreclosure of a mortgage upon 
which there shall be due any interest or installment of the principal, and there 
are other installments not due, if the defendant pay into the court the prin- 
cipal and interest due, with costs, at any time before the final judgment, 
proceedings thereon shall be stayed, subject to be enforced upon a subsequent 
default in the payment of any installment of the principal or interest there- 
after becoming due. Jn the final judgment, the court shall direct at what 
time and upon what default any subsequent ee shall issue. [Cf. Tu. 75-4, 
p. 208, $ 414; L. 69, p. 147, § 569; Cd. 781, $ 615; 2 H. C., $ 633; Abb. R. 


P. S., pp. 248-257; see Jnd., 8 1102.] 


§ 5895. Sale in Parcels—Order. 

In such eases, after final judgment, the court shall ascertain whether the 
property can be sold in parcels, and if it can be done without injury to the in- 
terests of the parties, the court shall direct so much only of the premises to be 
sold as will be sufficient to pay the amount then due on the mortgage, with 
costs, and the judgment shall remain and be enforced upon any subsequent 
default, unless the amount due shall be paid before execution of the judgment 
is perfected. [L. 754, p. 208, $ 415; Cd. 81, $ 616; 2? H. C., $ 634; Abb. R. 


P. S., pp. 248-257; Ind., $ 1103.] 
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§ 5896. Sale of Whole—Application of Proceeds. 

If the mortgaged premises cannot be sold in parcels, the court shall order 
the whole to be sold, and the proceeds of the sale shall be applied first to the 
payment of the principal due, interest, and costs, and then to the residue 
secured by the mortgage and not due; and if the residue do not bear interest, 
a deduction shall be made therefrom by discounting the legal interest; and in 
all cases where the proceeds of the sale shall be more than sufficient to pay the 
amount due and costs, the surplus shall be paid to the mortgage debtor, his 
heirs and assigns. [L. ’54, p. 208, § 416; Cd. ’81, § 617; 2 H. C., § 635; Abb. 
R. P. S., pp. 248-257; Ind., § 1104.] 


CHAPTER III. 


OF LIENS OF MECHANICS AND MATERIAL MEN. 


§ 5900. Who May Have Lien. wt") 


Every person performing labor upon or furnishing material to be used 
in the construction, alteration or repair of any mining claim, building, wharf, 
bridge, ditch, dyke, flume, tunnel, fence, machinery, railroad, street railway, 
wagon road, aqueduct to create hydraulic power or any other structure, or who 
performs labor in any mine or mining claim or stone quarry, has a lien upon 
the same for the labor performed or materials furnished by each, respectively, 
whether performed or furnished at the instance of the owner of the property 
subject to the lien, or his agent; and every contractor, subcontractor, archi- 
tect, builder or person having charge of the construction, alteration or repair 
of any property subject to the lien as aforesaid, shall be held to be the agent 
of the owner for the purposes of the establishment of the lien created by this 
chapter: Provided, That whenever any railroad company shall contract with 
any person for the construction of its road, or any part thereof, such railroad 
company shall take from the person with whom such contract is made a good 
and sufficient bond, conditioned that such person shall pay all laborers, me- 
chanics and material men, and persons who supply such contractors with 
provisions, all just dues to such persons or to any person to whom any part of 
such work is given, incurred in carrying on such work, which bond shall be 
filed by such railroad company in the office of the county auditor in each 
county in which any part of such work is situated. And if any such railroad 
company shall fail to take such bond, such railroad company shall be liable 
to the persons herein mentioned to the full extent of all such debts so con- 
tracted by such contractor. [L. 793, p. 32, $ 1.] 

For former laws see: L. ‘54, pp. 392-593; A statute giving a lien to material men or 
L. ’60. pp. 286-287; L. '63, pp. 418-420; L. ’73, laborers. notwithstanding payment to the 


pp. 441-444; L. V7, p. 219; Cd. *S81, $$ 1957-1971; main contractor. is constitutional as to fu- 
L. '8s, p. 131; 1 H. C., §§ 1663-1677; Abb. R. P. ture transactions: Spokane, ete., L. Co. v. 


r 


S., pp. 453-461; see Or., §§ 3669-3692, 

See infra § 594, requisites of claim. 

See infra § 5910, foreclosure of claim. 

See infra § 5915, subjecting community in- 
terests. 

A mechanic’s lien is a creature of the 
statute and its validity must in all cases be 
determined by the statute creating ii: John- 
ston v. Harrington, 5 W., 73, 80. 


MeChesney, 1 W., 609. 

UPON WHAT MAY BE ENFORCED.— 
Under our statute a mechanic's len cannot 
be maintained upon a building, separate 
from any interest in the land upon which it 
is situate: Kellogg v. Littell, ete.. MTg. 
Co., 1 W.. 407; but see infra ļ 5916. It can- 
not be enforced against a part of a build- 
ing: Wright v. Cowie, 5 W., 341; nor upon 
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personal property not attached to a build- 
ing so as to become a part thereof: Ven- 
dome Turkish Bath Co. v. Schettler, 2 W., 
457; following Kellogg v. Littell, etc., Mfg. 
Co., supra. 

If materials have been furnished con- 
tractors generally for use in several build- 
ings, without intention to supply them for 
any particular building. the material man 
cannot claim a lien therefor: Bisenbeis v. 
Wakeman, 3 W., 534; Whittler v. Puget 
po ud etc., Co., 4 W., 666; 31 Am. St. Rep., 

A mechanic's Hen cannot be enforced 
against an irrigating company, under § 1663, 
1 H. C., for constructicr of its ditches, un- 
less it appeared that the company owned or 
had an interest in the land through which 
the ditch is constructed: Nelson v. Clerf, 
4 W., 405; and it was also held that a labor- 
er could have no lien upon a street rallway, 
unless the person causing the railway to he 
constructed had some estate in the land 
over which it was laid: Front St. ete., Ry. 
Co. v. Johnson, 2 W., 112; following Kellogg 
v. Littell, etc., Mfg. Co.. supra; sce also 
Vincent v. Snoqualmie Mill Co., 7 W., 566. 

Laborers’ liens may be enforced for the 
full amount against the output of a shingle 
mill, notwithstanding it was run success- 
ively by two different concerns, without 
segregating the claims against each, when 
it appears that the labor contract was a 
continuing one and the business a joint 
undertaking: Howey v. Bingham, 14 W. 
451). 

WHO MAY ASSERT.—One who performs 
labor upon and about a mill is entitled to 
the benefit of the Hen law: Vincent v. Sno- 
qualmie Mill Co., 7 W., 566; and a mechan- 
ic’s Hen may be claimed for the erection of 
a dwelling house, although the premises are 
at the time intended to be claimed as a 
homestead: Parsons v. Pearson, 9 W., 48. 

Under § 4491 supra, gwing the husband the 
management and control of community real 
property, and providing that it shall be sub- 
ject to mechanics’ liens, ete., the husband 
dis empowered to contract for the erection 
of buildings on the community lands and 
subject it to mechanics’ liens: Littell etc., 
Mfg. Co. v. Miller, 3 W.. 480. 

The wife Is estopped to dispute the valid- 
itv of a mechanic's lien when she had full 
knowledge of the erection of a building, on 
her separate property, and was in and 
around it during erection and assisted in 
the selection of the colors of paints for it: 
Spears v. Lawrence, 10 W.. 30s, 

Where labor is performed in erecting a 
building upon lands at the instance of a 
person holding a contract of sale thereon, 
a mechanie’s lien ean attach only upon the 
interest of the contracting party and not 
against the owner of the legal title: Tiff v. 
Forssell. 7 W.. 225; Mentzer v. Peters. 6 W., 
540; St. Paul, ete., L. Co. v. Bolton, 5 W.. 163. 

Liens of mechanics and material men for 
repairs to a building at the instance of a 
lessee thereof attach only to the leasehold 


uf § 5901. Land, Subject to. 
The land upon which the property subject to the lien created by the last 
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interest and do not bind the owner in the 
absence of authority to lessee to act as 
owner’s agent: Miles Co. v. Gordon, § W., 


If a building has been erected by a lessee 
under agreement that the lessor would re- 
pay the costs thereof by allowing the re- 
tention of the rent by the lessee, the intere 
est of the owner as well as the lessee’s is 
subject to liens for work and materials fur- 
nished for the building: Kremer v. Wal- 
ton, 11 W., 120; see Miles Co. v. Gordon, 
supra. 

The purchase by the owner of improve- 
ments made by a lessee after the forfeiture 
of the lease and the taking possession by 
the owner is not such a merger by the 
leasehold interest Into the fee simple title 
as to make the lien of a material man 
against the leasehold a valid one against 
the fee: Masow v. Fife, 10 W., 528; and one 
falsely representing himself as lessee con- 
tracting and procuring materials cannot 
bind the owner in mechanics’ Hen: Id.: and 
the fact that the owner of the fee stated to 
the parties furnishing materials that he 
would see that the alleged lessee paid there- 
TOT, will not subject the property to a lien: 


The interest of the obligor in a bond for 
deed is not subject to liens arising from 
construction of a building on the land at 
the instance of the obligee: St. Paul, ete., 
L. Co. v. Bolton, 6 W., 763; and one who 
signs as surety a contractor's bond secur- 
ing the owner of a building from the en- 
forcement of any liens cannot himself file 
and enforce a lien thereon: Morse v. Mans- 
field, 10 W., 373; nor can a surety in an in- 
demnifying bond, given by a contractor to 
protect the owner of a building against 
liens, enforce a lien thereon, although the 
owner may at the time be indebted to the 


contractor: Spears v. Lawrence, supra. 
CONSTITUTIONALITY AND CON- 
STRUCTION OF MECHANICS’ LIEN 


LAW .—Under the various sections of this 
chapter material men and laborers have a 
lien for labor done or materials furnished, 
notwithstanding the fact that the main 
contractor has been paid by the owner. 
And such a statute is constitutional as to 
all transactions occurring after it is passed, 
for the reason that it does not impair the 
obligations of existing contracts, but mere- 
ly declares the effect of future contracis. 
The owner can escape liability in one way 
only, and that is, posting a notice on the 
premises according to the requirements of 
$1671 1 H. C.: Spokane Mfz., eie., Co. v. 
MeChesney, 21 Pac. Rep. (Wash.), 198. De- 
cisions of another state construing a stat- 
ute contrary to its plain import will not be 
followed in construing a similar statute 
subsequently enacted here, especially where 
such statute has been adopted fn other 
states, and has been there construed ac- 
cording to its terms, before its adoption 
here: 


preceding section is situated, or which is a part thereof, together with a con- 
venient space about the same, or so much as may be required for the con- 
venient use and occupation thereof, to be determined by the court on rendering 
judgment in a foreclosure of the lien, is also subject to the hen, if at the com- 
mencement of the performance of the labor or of the furnishing of the 
materiels, the land belonged to the person who, in his own behalf, or who, 
through any of the persons designated in the last preceding section to be the 
agent of the owner, caused the performance of the labor, or the construction, 
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alteration or repair of the property subject to the lien: Provided, That. if 
such person own less than a fee simple in such land, then only his interest 
therein is subject to the lien. [L. ’93, p. 33, $ 2.] | 


$ 5902. Improvements at Request of Owner. 

Any person who, at the request of the owner of any real property, his 
agent, contractor or subcontractor, clears, grades, fills in or otherwise improves 
the same, or any strect or road in front of, or adjoining the same, has a lien 
upon such real property for the labor performed, or the materials furnished 
for such purposes. [L. ’93, p. 33, $ 3.] 


§ 5903. Priority Over Subsequent Incumbrances. 

_ The liens created by this chapter are preferred to any hen, mortgage or 
other incumbrance which may attach subsequently to the time of the com- 
mencement of the performance of the labor, or the furnishing of the materials 
for which the right of hen is given by this chapter, and are also preferred to 
any lien, mortgage or other incumbrance which may have attached previously 
to that time, and which was not filed or recorded so as to create constructive 
notice of the same prior to that time, and of which the lien claimant had no 
notice. [L. 793, p. 33, $ 4.] 


A mechanics’ lien will not date, for the A material man can claim a lien under 
Bee a a Eoens a am, rem At, ae Cae 
preparation of materials in another state: ing, and if such time is subsequent to the 
Huttig Bros. Mfg. Co. v. Denny Hotel Co., creation of a mortgage lien, of which he 
6 W., 122. had notice, his lien is subject thereto: Id. 

§ 5904. Requisites of Claim, Form, Time of Filing. 

No lien created by this chapter shall exist, and no action to enforce the 
same shall be maintained, unless within ninety days from the date of the 
cessation of the performance of such labor or of the furnishing of such 
materials, a claim for such lien shall be filed for record as hereinafter provided, 
in the office of the county auditor of the county in which the property, or some 
part thereof to be affected thereby, is situated. Such claim shall state, as 
nearly as may be, the time of the commencement and cessation of performing _ 
the labor, or furnishing the material, the name of the person who performed 
the labor, or furnished the material, the name of the person by whom the 
laborer was employed (if known) or to whom the material was furnished, 
a description of the property to be charged with the lien sufficient for identi- 
fication, the name of the owner, or reputed owner if known, and if not known, 
that fact shall be mentioned, the amount for which the lien 1s claimed, and 
shall be signed by the claimant, or by some person in his behalf, and be 
verified by the oath of the claimant, or some person in his behalf, to the effect 
that the affiant believes the claim to be just; in case the claim shall have been 
assigned the name of the assignee shall be stated; and such claim of lien may 
be amended in case of action brought to foreclose the same, by order of the 
court, as pleadings may be, in so far as the interests of third parties shall not 
be affected by such amendment. A claim for lien substantially in the follow- 
ing form shall be sulflicient:— 
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big bik. tet CLAIMANTS “VS: 

Notice is hereby given that on the .... day (date of commencement of per- 
forming labor or furnishing material) ...... at the request of ...... Com- 
menced to perform labor (or to furnish material to be used) upon ...... 
(here describe property subject to the lien) of which property the owner, or 
reputed owner, is ...... (or if the owner or reputed owner is not known 
insert the word “unknown”), the performance of which labor (or the fur- 
nishing of which material) ceased on the ...... day of ........3; that 
said labor performed (or material furnished) was of the value of ...... 
dollars, for which labor (or material) the undersigned claims a lien upon 


the property herein described for the sum of ...... dollars. 
claim has been assigned, add the words “and .... 


or claims, if several are united.) 


State of Washington, County of ......, ss. 


(In case the 
.. is assignee of said claim,” 


binnen deresi CAMAN 


seene, being sworn, says: Tam the claimant (or attorney of the claimant) 
above named: I have heard the foregoing claim read and know the contents 
thereof, and believe the same to he just. 


Subscribed and sworn to before me this .... day of ..... 


Any number of claimants may join in the same claim for the purpose of 


filing the same and enforcing their hens, 
shall be stated: 


by each original lienor, respectively, s 


but in such case the amount claimed 
Provided, It shall not 


be necessary to insert in the notice of claim of lien provided for by this chapter 


any itemized statement or bill of particulars of such claim. 


See supra § 5900, notes, who may have lien. 

See infra $ 5910, notes, foreclosure of Hen. 

See $5915 infra. and notes to § 5910. 

NOTICE OR CLAIM OF LIEN.—A num- 
ber of claimants may join, under this sec- 
tion, in the same claim of lien for labor and 
materials furnished for the same structure: 
ene v. Jamieson-Dixon Mill Co., 11 W., 
Oy eo Ñ. 

WHEN TO BE FILED.—If labor and ma- 
terial have been put upon a structure by 
the contractor subsequent to the furnishing 
of a certificate of final completion, the time 
within which a claim of lien should be filed 
will begin to run from the date of perform- 
ing such labor and furnishing such mate- 


rial. and not from the date of final certifi- 
cate: Wash. Bridge Co. v. Improvement 
Co.. 12 W., 272. 


Where a material man refuses to furnish 
materials for a building under his contract 
With the contractor, but makes a new con- 
tract with another party for furnishing 
materials for the completion of the build- 
ing, his claim of lien for material under the 
old contract must be filed within ninety 


days after ceasing to furnish materials 
thereunder: Pacitic Mfg. Co. v. Brown, $ 
wW.. 


347 
If a notice of lien is filed before last of 

materials are furnished claimant may file a 
second notice after delivery thereof: Hut- 
So Pros, Mfg. Co. v. Denny Hotel Co., 6 

STATEMENT OF OWNER’S NAME— 
AGENCY.—A claim of lien which alleges 
the name of the owner and reputed owner 
of the premises at the time of the filing of 
the notice is a sufficient compliance with 
£1067, 1 Hill’s Code: Collins v. Snoke, 9 W., 
5f6: see Warren v. Quade, 3 W., 750. 

A claim of lien stating the real owncr has 
but an equitable interest In the premises, 
and mistakenly attributes the legal owner- 


[L. °93, p. 34, § 5.] 


ship to another, does not thereby invalidate 
the lien: McHugh v. Slack, 11 W., 3v 

A notice of the lien alleging “the name of 
the owner and reputed owner of such prem- 
ises is and at all times herein was Jamie- 
son-Dixon Mill Co.. and that one John 
Smith is the owner of the ground on which 
said plant is located.” and setting forth a 
leasehold interest of said mill company, is 
UA Hopkins v. Jamieson-Dixon Mill 

11 W., 3us, 

aren allegation in the notice is sufficient 
when ft states “that the name of the per- 
son at whose request claimants performed 
labor and furnished materials was John 
McMaster. and he was at the time thereof 
the foreman or superintendent of said Ja- 
mieson-Dixon Mill Co.. or person having 
charge of said work”: Id. 

Under this section, a claim of Hen stating 
that “at the special instance and request of 
the Jamieson-Dixon Mill Co., acting therein 
by Andrew Jamieson, its president, it fur- 
nished and delivered to said Jamieson- 
Dixon Mill Co.” certain merchandise. suffi- 
ciently names the person by whom it was 
employed and to whom it furnished mate- 
rials: Id. 

The contractual relation between owner 
and agent ts sufficiently alleged in a lien 
notice by the recital that a certain person, 
as agent of the owner named, contracted 
for the materials for which Hien is claimed: 
Fairhaven Land Co. v. Jordan, 5 W., 729; 
distinguishing Warren v. Quade, 3 W., 750. 

Under § 1667, 1 Hill’s Code, requiring the 
notice of claim of lien to contain “a state- 
ment of his (claimant's) demand,” etc.. a 
notice is defective which shows that the 
materials, ete.. were furnished to a firm 
named in the notice, and not to or for the 
owner directly, without showing a relation 
between the firm and owner which would 
bind the owner under the lien law: War- 
ren v. Quade, 3 W., 730. 
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A claim of lien and notice in a particular 
case held sufficient as establishing relations 
of principal and agent between owner and 
contractor: Collins v. Snoke, 9 W., i566; 
Warren v. Quade, supra. 

A claim of lien which states that the 
claimant was employed by two persons, as 
contractors on the building, when in fact 
one was but a sub-contractor, will not in- 
validate the Hen, especially when both had 
informed the claimant that they were con- 
tractors on the building: McHugh v. Slack, 
supra. 

A lien notice will he construed as a whole, 
and when it states that certain persons 
Were the contractors for the erection of a 
building for the owner of certain premises, 
and that materials had been furnished to 
said contractors for such purpose, it is suf- 
ficient: Saulter v. McDonald, 12 W.. 27. 

HUSBAND AND WIFE AS PARTIES.— 
In claiming a lien for the erection of a 
building upon the separate property of one 
spouse, it is not necessary to name the 
other spouse in the notice: Parsons v. 
Pearson, 9 W., 48; Washington R. P. Co. v. 
Johnson, 10 W., 445. 

Where the record title is in the hushand. 
and the Hen claimant has no knowledge of 
any wife, it is unnecessary to make her a 
party to a lien notice, although the claim is 
against the community property: Wash- 
ington R. P. Co. v. Johnson, supra, 445, 447. 

A notice describing the husband as the 
reputed owner is not invalid. where it ap- 
pears upon the trial, the wife being joined. 
that the property was community, but that 
such fact was not Known to claimant when 
the notice was filed: Douthitt v. MacCul- 
sky, 11 W., €01; see Sagmeister v. Foss, 4 W., 


A claim of Hen against a husband, show- 
ing on its face knowledge that the lands 
sought to be charged are community prop- 
erty, is defective: Sagmeister v. Foss, 4 


320, 

TERMS AND CONDITIONS OF CON- 
TRACT.—Under the lien act of '93 the nc- 
tice of claim does not require the incorpor- 
ation of the terms of the contract; and the 
fact that other employees of the mechanic 
worked upon the materials furnished will 
not defeat his claim of lien: Hopkins v. 
Jamieson-Dixon Mill Co.. supra; hence the 
adjudications on this point as found below 
under the old law are not applicable to the 
present statute. 

Under § 1961, Code °81, providing for con- 
tents of notice of lien, a notice is defective 
which states that the work was performed 
and materials furnished under a sub-con- 
tract, but omits a statement of the terms 
and conditions of the contract: Gates v. 
Brown, 1 W., 470. 

A lien notice, which makes reference to a 
bill of items setting forth in detail all the 
materials furnished under the contract, to- 
gether with the reasonable value thereof, 
contains a sufficient statement of the terms 
of the contract: Washington R. P. Co. v. 
Johnson, 10 W., 445. See Mras v. Duff, 11 
W., 36. 

A contractual relation ts sufficiently al- 
leged by stating, after naming owner, and 
that she caused a building to he erected, 
that certain persons named are the con- 


tractors for its construction: Sautter vV. 
McDonald, 12 W., 27; Collins v. Snoke, 9 W., 
36A. 


The fact that the contract was made with 
the owner instead of the contractor will 
not excuse a lien claimant from fully stat- 
ing the terms and conditions of the contract 
in the lien notice: Savings L. & B. Co. v. 
Jones. 9 W.. 435. 

A claim of lien sufficiently sets forth the 
terms and conditions of the contract under 
which materials were furnished when it 
states that certain described materials were 
delivered to the owner of the premises upon 
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which the lien was claimed, upon his prom- 
ise to pay a certain price therefor as soon 
as the materials should be delivered. and 
the failure of the claimant to deliver within 
a specified time is matter of defense, not 
affecting the contract set up by the claim- 
ant. until established by defendant: Wash- 
ington Mill Co. v. Craig, T W., 556. 

The terms and conditions of the contract 
set forth in a claim of lien should include a 
sufficient description of the materials fur- 
nished or work done to enable the owner to 
intelligently determine as to the bona fides 
of such contract and the reasonableness 
thereof: (Affirming Ejisenbcis v. Wakeman. 
3 W., 534) Warren v. Quade, 3 W., 1; af- 
firmed in Tacoma L. & M. Co. v. Wilson, 
3 W.. 786. 

A lien claim is defective in which the only 
statement of the terms and conditions of 
the contract is that the claimant agreed to 
furnish the contractors certain windows, 
doors, etec., for inside finish. and that said 
material was to be furnished at the time 
and in the manner requested by said con- 
tractor: Tacoma L. & Mfg. Co. v. Wolff, 
5 W., 264: distinguished in Bolster v. Stocks, 
13 W. 460, 464. 

A lien notice held invalid on the ground 
that it contained no sufficient statement of 
the terms and conditions of the contract: 
Savings L. & B. Co. v. Jones, 9 W., 435; and 
a notice claiming both for labor and mate- 
rial without describing quality or segregat- 
ing the two is defective: Id. 

A lien notice of sub-contractor held suffi- 
cient in the particular case in the absence 
of a showing that it was made fraudulently 
or improvidently: Spears v. Lawrence, 10 
W., 368; and unnecessary to set out sepa- 
rate amounts for material and labor under 
the terms of a contract when: Id. 

The fact that the law implies an agree- 
ment to pay upon delivery does not render 
a statement of such legal rule essential in 
a lien notice as a term or condition required 


te be a Fairhaven Land Co. v. Jor- 
an. 5 
STATEMENT OF MATERIALS, ETC.— 


A lien notice is sufficient as indicating the 
character of the material furnished recit- 
ing: “Bought of the Fairhaven Land Co., 
manufacturer and dealer in rough and 
dressed lumber, sash, doors, shingles and 
blinds,” “15980, Aug. 14. to mdse.. 393.90": 
Fairhaven Land Co. v. Jordan, supra. 

If the lien claim shows either in the notice 
or exhibit the quantity of materials and 
when furnished, and between what dates 
used in construction, it is a sufficient state- 
ment of when claimant ceased to furnish 
materials for the building: Johnston v. 
Harrington, 5 W.. 73. 

The inclusion in a claim of Hen a charge 
for a door which was not furnished by the 
claimant will not vitiate his Hen where no 
fraud was intended thereby: Peterman v. 
Milwaukee Brewing Co.. 11 W., 199. 

A notice of lien which fails to state the 
kinds of materials furnished, or the char- 
acter or number of buildings in which the 
materials were used, is insufficient: Taco- 
ma L. & Mfg. Co. v. ee 4 W., 205; 
Warren v. Quade, 3 W. 

DEMAND. WHEN. ST FFICIENTLY 
STATED.—If an exhibit or itemized state- 
ment. made a part of a lien notice, contains 
a statement of the amount due after de- 
ducting all just credits and offsets, it is a 
sufficient compliance with ie statute: 
Johnston v. Harrington, 5 W. 

An expression in a notice of i contain- 
ing a statement of the demand in the words 
“after deducting all just credits and effects 


there is due,” is a sufficient compliance 
with the statute: Merchant v. Humeston, 
2 W. 433. 


A claim of lien for a balance of account 
upon materials furnished is insufficient: 
Fairhaven Land Co. v. Jordan. supra. 

DESCRIPTION OF PROPERTY. — A 
claim of lien is sufficient if it fairly shows 
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were furnished to be 
used in the building or structure desig- 
nated: Johnston v. Harrington, supra. 

Under § 1667, 1 Hill’s Code, requiring a 
claim of lien to contain a description of the 
property, a notice claiming a lien on cer- 
tain lots for labor is insufHicient if it faiis 
to allege that the building on which the 
work was done was situated on Said lot: 
Warren v. Quade, supra. 

It is not necessary for the notice to name 
a particular building. where a number of 
buildings are constructed upon contiguous 
lots under one contract, the materials being 
used in all, indiscriminately, and there be- 
ing no intervening rights of third parties: 
Wheeler v. Ralph, 4 W., 617. 

It sufficiently appears from a Hen notice 
that the materials were furnished to be 
used in a certain building when the pre- 
amble alleges that the sub-contractor fur- 
nished materials actually used therein and 
a subsequent portion of the notice alleges 
that the contract was for materials for the 
building: Fairhaven Land Co. v. Jordan, 
supra. 

Where a mistake is made in claiming 
materials used in a builaing jointly con- 
structed by different parties the mistake 
may be rectified by remitting the excessive 
claim: Whittler v. Stetson, etec., Mill Co., 
6 W., 190; 36 Am. St. Rep., 149. 

A lien ‘claim describing the property as 
“one three-story frame building, situated 
on a two-acre tract, in section 6, township 
20, range N. 3 E., in school district 13, and 
bounded as follows: Beginning at the 
north-east corner of the south-east 14 of 
Willamette meridian; running then W. 20 
rods; then S. 16 rods, then KE. 20 rods, then 
N. 16 rods to place of beginning,” Is insuffi- 
cient: Young v. Howell, 5 W., 229; Warren 
v. Quade, 3 W., 750; see also Mt. Tacoma 
Mfg. Co. v. Cultum, 5 W., 294. 

A lien notice describing the property as 
“all of lot five in block 9 * * except the 
west 20 fect of said lot; and that sald build- 
ing is Known as the Brodek-Schlessinger 
building, and is on the N. W. corner of 
Third and Washington Sts. in said City,” is 
insuflictent: Whittier v. Stetson, ete., Mill 
Co., supra. 

A notice describing the land as “being 70 
feet on Pike St., and on the southerly line 
thereof, by 75 feet front on Fourth St., and 
on the westerly line thereof, excepting a 
space of 22 feet more or less wide on Pike 
St. by about 7 feet deep.” is so tndetinite 
and uncertain as to the tract excepted that 
a decree of foreclosure cannot be based 
Ta Teon. Kellogg v. Littell, etc., Mfg. Co., 

7a 407. 

Where the claim of lien is upon the whole 
of a lot sixty feet wide, and the proof 
showed that it was only on a part of it 
thirty-six feet wide and nearer the center 
than either side of the lot, it is not sut- 
ciently definite and certain to sustain a 
judgment even though the judgment adds 
the name of the building: Cowie v. Ahren- 
stadt, 1 W., 416. A description in a lien no- 
tice and foreclosure must be in substance 
so complete and certain that an otħcer 
charged with a sale of the property would 
not be in doubt as to what he is called upon 
to sell: Id. 

A notice of lien which describes the build- 
ing as one of seven distinct buildings, situ- 
ated on two certain lots, and sets forth that 
the demand is for one-seventh of the ag- 
gregate of labor done and materials fur- 
nished in the erection of the seven build- 
ings, is vold for uncertainty: Merchant v. 
Humeston, 2 W. T., 434. 

A notice of lien claimed "upor that cer- 
tain building or structure now upon those 
certaln lots and parcel of land (description), 
that S. is the name of the owner of said 
premises and caused said building or struc- 
ture or be built and erected,” is sufficient: 
Collins v. Snoke, 9 W., 566. 


that the materials 
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A lien nctice which st2tes that a Hen Is 
claimed “upon that certain wooden frame 
building situated upcn the S. E. corner of 
North Tenth and J Sts. upon lot 12 in block 
4016, city of Tacoma.” will not sustain an 
action to foreclose a lien for materials used 
in construction of a dwelling house on lots 
1 and 2 in block 3919: Mt. Tacoma Mfg. Co. 
v. Cultum, 5 W., 2H. 

A claim of lien describing certain property 
in the city of Everett, although somewhat 
indefinite, held sufficient for purposes of 
identification: McHugh v. Slack. 11 W., 3.0. 

VERIFICATION.—If the body of a lien 
notice shows that a certain amount is due 
after deducting all just credits and offsets, 
a verification that ‘‘said statement is true, 
as he verily believes,” is sufficient: Fair- 
haven Land Co. v. Jordan, supra. 

Verification of claim of Hien reciting that 
claimant ‘‘knows the contents thereof, that 
said claim is just and correct.” is sufficient: 
Johnston v. Harrington, supra. 

A verification of a claim of lien to the 
effect that the affiant believes the same to 
be true is equivalent to alleging that he be- 
lieves it to be just: Sautter v. MeDonald. 
12 W., 27; and the employment of the term 
“llen” instead of ‘‘claim of len” will not 
render the verification insufficient: Id. 

Under § 1667, 1 Hill’s Code, an attorney 
verifying a lien notice for a foreign cor- 

oration need not be specially authorized 
by appointment and appointment filed with 
secretary of state: Huttig Bros. Mfg. Co. 
v. Denny Hotel Co., 6 W., 122. 

The omission of the notarial seal to the 
jurat in lien notice renders the Hen notice 
invalid, and it cannot be cured by proof 
that the notice had in fact been sworn to: 
Stetson, ete.. Mill Co. v. McDonald, 5 W., 
496; such notice is not within the exception 
provided by § 249 supra: Gates v. Brown, 
1 W., 470; Sullivan v. Treen, 13 W., 261, 263. 

Mechanic's lien notices claiming separate 
liens upon each of three houses situated 
upon a single lot is not insufficient because 
they describe each of the houses as being 
upon the lot and do not specify any particu- 
lar portion thereof upon which each house 
is situated, when no particular portion of 
the lot has been set apart by the owner as 
necessary to be used in connection with 
each house: Sullivan v. Treen, 13 W., 261. 

Under this chapter, a claim of mechanic’s 
lien upon several houses upon a single lot 
Is sufficient, When the notice indicates an 
intention to claim a lien upon the entire lot 
and the buildings thereon for all labor done 
Aue materials furnished for all the houses: 

The provision of this section authorizing 
an amendment of Hen notices when the in- 
terests of third parties will not be affected 
thereby, has reference only to such third 
parties as acquire some interest subsequent 
to the filing of the lien notice: ; 

Proof of the tiling within the time re- 
quired by law for record in the office of the 
county auditor of a notice of lien is suti- 
cient, Without proof that it was actually 
recorded within such period: Bolster v. 
Stocks, 13 W., 460. 

A claim of lien setting forth, In its state- 
ment of the terms of the contract, that the 
claimant was to “furnish the hardware and 
other Hike material’ for a certain building, 
is sufficiently definite in that particular: Id. 

Failure to include the name of the wife as 
one of the reputed owners of premises upon 
which a Hen is claimed is not a ground of 
objection thereto, when it does not appear 
upon the face of the notice that the claim- 
ant had Knowledge at that time of her in- 
terest therein: Id. 

A statement in a claim of Hen of the 
terms of the contract as to materials fur- 
nished is too indefinite, when it alleges 
merely that claimants ‘furnished certain 
goods. wares and merchandise, being iron, 
iron work, walvanized iron, nails, paints, 
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glass and other building material’: Id.; 
sOuOw NE Tacoma L. & M. Co. v. Wolff, 5 


A claim of Hien for furnishing the “lum- 
ber, sash, doors, etc., used in the construc- 
tion of (building described) at the agreed 
and contract price of $2,449.85,’’ is sufficient- 
va definite as to the terms of the contract: 


A claim of lien is not vitiated by the in- 


clusion therein by mistake of lienable items, 
which had not been furnished, there being 


§ 5905. Recording Claim. 
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no attempt to perpetrate a fraud and the 
true amount of the claim not being in- 
creased thereby: Id. 

Indorsement on len claim, “Filed for rec- 
ord at9 a. m. Aug. 16th, '77. Recorded, page 
205. book 6, records Island Co., Robert C. 
Hill, county auditor’: Held, not evidence 
of anything: Jewett v. Darlington, 1W. T., 
602; and proof that notice was handed the 
auditor with request to record, is also in- 
sufficient proof of recording: 


The county auditor must record the claims mentioned in this chapter 
in a book to be kept by him for that purpose, which record must be indexed 
as deeds and other conveyances are required by law to be indexed. [L. ’ 


p. 35, § 6.] 


§ 5906. Assignment of Lien. 


Any lien or right of lien created by law and the rights of action to recover 
therefor, shall be assignable so as to vest in the assignee all rights and remedies 
of the assignor, subject to all defenses thereto that might be made if such 


assignment had not been made. 


The assignment by the contractor of his 
claim against the owner, will not deprive 
him of the right to assert a lien upon the 
premises, when the assignment was given 
merely as security for eee Potvin 
v. Denny Hotel Co., 9 W., 

The lien given by A “s 1947, Code '81) 
is personal to the laborer; and where the 
laborer combines with his own claim one 
assigned him by another laborer, he loses 


[L. 93, p. 35, $ 7] 


all right to take benefit of foreclosure: Dex- 
ter Horton & Co. v. Sparkman, 2 W., 165. 

Although the inchoate right of lien can- 
not be assigned. vet where the lien is per- 
fected by the filing of notice thereof, the 
assignment of the claim will give the as- 
signee the De nett of the security: Casey v. 
Ault, 4 W., 

The foregoing adjudications were made 
prior to the enactment of this section. 


§ 5907. Segregation of Claims. 

In every case in which one claim is filed against two or more separate 
pieces of property owned by the same person, or owned by two or more persons 
who jointly contracted for the labor or material for which the lien is claimed, 
the person filing such claim must designate in the claim the amount due 
him on each piece of property, otherwise the lien of such claim is postponed 
to other liens. The len of such claim does not extend beyond the amount 
designated as against other creditors having liens upon either of such pieces 
of property. [L. 93, p. 35, $ 8.] 


§5908. Limitations of Actions. 

No lien created by this chapter binds the property subject to the lien for 
a longer period than eight calendar months after the claim has been filed 
unless an action be cominenced in the proper court within that time to enforce 
such lien; or, if credit be given, then eight calendar months after the expira- 
tion of such credit; and in case such action be not prosecuted to judgment 
within two years after the commencement thereof, the court, in its discretion, 
may dismiss the same for want of prosecution, and the dismissal of such action, 
or a judgment rendered therein, that no lien exists, shall constitute a cancella- 
tion of the lien. [L. 793, p. 35, § 9.] 


When proceedings have been commenced 
within the time limited the fact that judg- 
ment was not rendered until after such 


limitation will not defeat ae lien: Pacific 


Mfg. Co. v. Brown, 8 W., 
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§ 5909. Extent of Contractor’s Liability—Rights of Owner. 

The contractor shall be entitled to recover upon the claim filed by him 
only such amount as may be due him according to the terms of his contract, 
after deducting all claims of other parties for labor performed and materials 
furnished; and in all cases where a claim shall be filed under this chapter for 
Jabor performed or materials furnished to any contractor, he shall defend any 
action brought thereupon at his own expense; and during the pendency of 
such action, the owner may withhold from the contractor the amount of 
money for which the claim is filed; and in case of judgment against the owner 
or his property, upon the lien, the owner shall be entitled to deduct from any 
amount due or to become due by him to the contractor, the amount of the 
judgment and costs, and if the amount of such judgment and costs shall 
exceed the amount due by him to the contractor or if the owner shall hive 
settled with the contractors in full, he shall be entitled to recover back from 
the contractor the amount, including costs for which the lien is established in 
excess of any sum that may remain due from him to the contractor. [L. 793, 
p. 86, § 10.] 


$ 5910. Foreclosure—Parties. 

The liens provided by this chapter, for which claims have heen filed, may 
be foreclosed and enforced by a civil action in the court having jurisdicticn; 
in any action brought to foreclose a lien, all persons who, prior to the com- 
mencement of such action, have legally filed claims of liens against the same 
property, or any part thereof shall be joined as parties, either plaintiff or 
defendant; and no person shall begin an action to foreclose a lien upon any 
property while a prior action begun to foreclose another lien on the same 
property is pending, but if not made a party plaintiff or defendant to such 
prior action, he may apply to the court to be joined as a party thereto, and his 
lien may be foreclosed in such action; and no action to foreclose a lien shall be 
dismissed at the instance of a plaintiff therein to the prejudice of another 
party to the suit who claims a lien. [IL. 793, p. 36, $ 11.] 


See supra § 5990, who may have lien. 

ENFORCEMENT OF LIENS.—Under the 
statutes of this state a mechanic's lien 
cannot be enforced against property after 
it has passed into the hands of an 
assignee for the benefit of creditors, but 
all those having claims against the estate 
must present them in the insolvency pro- 
ecedings: Quinby v. Slipper, 7 W., 475; 38 
Am. St. Rep., 599. 

A mechanic's lien cannot be maintained 
by one who performs labor upon the credit 
of the contractors employing him, with no 
intent, at the time of service, of claiming 
a lien: Heald v. Hodder, 5 W., 677; nor 
when the claim of lien does not show that 
the work was done at the direct instance 
of owner, or for contractors bearing the 
E relation of agent for the owner; 
I 


The fact that certain persons signed a 
building contract as sureties does not ren- 
der them Hable for materials furnished the 
contractor: Stetson, ete., Mill Co. v. Mce- 
Donald, 5 W., 498. 

If materials have been specially designed 
for a certain building and furnished the 
contractor therefor, a lien may be claimed 
for the whole amount furnished. although 
only a portion has been used in the struct- 


ure because of the contractor suspending 
work: Hauttig Bros. Mfg. Co. v. Denny 
Hotel Co., 6 W., 122. 

If there is a partial cessation of work on 
a building, but abanàonment of contract 
is not complete until after the furnishing 
of certain materials, lien may be claimed 
therefor: Id. 

Where a party has a contract to furnish 
all the brick used in a building and deliv- 
ers a quantity at the ruling market price, 
the fact that he subsequently throws off 
tifty cents a thousand when the price falls 
is a mere modification of the original con- 
tract, and delivery to contractor's bonds- 
men after he had left the country is a de- 
livery under the = contract: Fairhaven 
Land Co. v. Jordan, 5 W., 729. 

If materials are furnished to contractors 
as cO-partners, the subsequent withdrawal 
of one does not release him from liability 
When no ugreement is entered into between 
contractors and owner of the building, or 
between contractors and material men: 
Stetson, ete., Mil Co. v. McDonald, supra. 

In case of consolidated actions each 
should be tried on its merits: Harrington 
v. Miller, 4 W., 508. 

The knowledge of the owner that ma- 
terials were furnished for his building is 
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not ground for sustaining a defective lien 
thereon: Fairhaven Land Co. v. Jordan, 
supra. 

Under § 1965, Code ’81, providing for the 
owners giving notice that they will not 
be responsible for improvements, it was 
held that it must affirmatively appear that 
they had notice of such improvement: Cul- 
ter v. Striegel, 4 W., 346; but this action is 
omitted as repealed by this chapter. 

FORECLOSURE PROCEBDINGS. —A 
sult to foreclose a mechanic’s lien is a pro- 
ceeding in equity and triable therein: Ins 
stallment, etec., Co. v. Wentworth, 1 W., 
4657; Wheeler v. Ralph, 4 W., 617; Kilroy v. 
Mitchell, 2 W., 407; Fox v. Nachtcheim, 
3 W., 684. 

A complaint to enforce a mechanic's 
lien is insufficient which alleges that, at 
the time the materials were furnished, a 
certain party was the owner or reputed 
owner of the property and seeks to subject 
his interest therein, but the notice alleges 
that the materials were furnished at the 
instance and request of another party, the 
interest of the latter being described: Cut- 
ter v. Striegel, supra. 

Foreclosure of a mechaniec’s lien being a 
proceeding in equity, defendant cannot, by 
setting up a claim for damages for breach 
of contract, demand a jury trial, although 
he may possess the right to interpose such 
defense: Installment, ete., Co. v. Went- 
worth, supra; but it is within the discre- 
tion of the court to grant or refuse a jury 
trial of any questions of fact therein in- 
vclved: Wheeler v. Ralph, supra. 

A suit to foreclose a mechanic’s lien can- 
not be transformed into an action at law 
by defendant setting up a legal defense by 
way of counter claim: Kilroy v. Mitchell, 
supra; Following Installment, etc., Co. v. 
Wentworth, supra. 

A notice must be filed before the lien 
attaches so that there can be a foreclosure 
thereof, and a denial on Knowledge or in- 
formation is sufficient to put the record of 
the notice in issue: Cowie vs. Ahrenstedt, 
1 W., 416. 

An action to enforce a mechanic’s lien is 
an equitable proceeding, and the judgment 
therein is appealable, although ‘the amount 
in controversy does not exceed two hundred 
dollars: Fox v. Nachtcheim, supra; Wash. 
Iron Works Co. v. Jensen, 3 W., 3M. 

Although a deed absolute on its face is 
intended as a mortgage between tne parties, 
yet the mortgagee so holding legal title 
is, for purposes of foreclosure, properly 
designated as ‘‘owner, or reputed owner:” 
Harrington v. Miller, supra. 

PARTIES.—If it does not appear in the 
lien notice that the claim is against com- 
munity property, or that the wife has an 
interest in the premises, the failure to make 
the wife a party to the notice is not a fatal 
defect, although she must be made a party 
to the foreclosure proceedings: Collins v. 
Snoke, 9 W., 566; distinguishing Sagmeister 
v. Foss, 4 W., 320; see supra notes to § 5904. 

In all suits to enforce liens upon com- 
munity lands the wife is a necessary party 
defendant, and in such cases, § 1959, Code 
"81 (§ 5901 supra), authorizing the interest 
of a party owning less than a fee simple 
to be Bold on execution, does not apply: 
Littell, ete., Mfg. Co. v. Miller, 3 W.. 480; 
Sagmeister v. Foss, 4 W., supra; see § 5901 
Supra, proviso. 

In an action to foreclose a mechinic’s 
lien on parftnership realty the wives of 
the partners are not nece-Suary parties, such 
property being in equity a trust fund of the 
partnership, unaffected by any contingent 
rights the wives may have therein after 
the settlement of the partnership: Har- 
rington v. Johnson, 10 W.. 542; Littell, ete., 
Mfg. Co. v. Miller, supra, distinguished. 

The assignee of a lien, after commence- 
ment of suit to foreclose the same, may be 
substituted as a party plaintiff: Fairhaven 
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Land Co. v. Jordan, 5 W., supra; see supra 
§ avub, assignment of lien. 

In order to enforce a mechanic's lien 
against a certain parcel of land and the 
buildings thereon, the owner of a leasehoid 
interest in a portion thereof is a necessary 
party to the notice and action: Wright v. 
Cowie, 5 W., 341. 

The fact that a mortgagee loaning money 
for the erection of a building on certain 
lands reserves the right in the mortgage to 
pay liens that may be created against the 
property from the amount of the loan, does 
not make the mortgagee a party to such 
liens or estop him from disputing the claims 
of lienors: uttig Bros. Mfg. Co. vs. Denny 
Hotel Co., 6 W., 122. 

A complaint for foreclosure of a mechan- 
ic’s lien which makes the assignee of the 


“estate of the person to whom the materials 


were furnished a party, and, without de- 
scribing him as assignee, merely alleges 
that he has some interest in the premises, 
will be taken as alleging a personal inter- 
est and not as assignee: Quinby v. Slip- 
per, 7 W., 475. 

In foreclosing a mechanic’s lien, it is 
within the discretion of the court to allow 
the intervention of other parties for the 
purpose of enforcing liens against the same 
property growing out of contracts of a dif- 
ferent nature: Washington R. P. Co. v. 
Johnson, 10 W., 443; but this right is ex- 
pressly given under this section. 

The assignor of a leasehold interest in 
real estate is not a necessary party to an 
action to foreclose a lien thereon: Har- 
rington v. Miller, supra. 

Where a lien claimant’s right to lien ac- 
crues subsequent to a mortgage foreclosure 
suit on the premises, and such claimant has 
knowledge of such suit, and does not seek, 
by intervention or otherwise, to protect his 
rights, he is bound by the judgment in the 
foreclosure suit: Pacific Mfg. Co. v. Brown, 
8 W., 347; and in a subsequent suit the bur- 
den of proof of knowledge of claimant is 
upon the party claiming under the fore- 
closure sale, and knowledge by claimant’s 
attorney is not knowledge by claimant: Id. 

Decree of foreclosure should not be re- 
fused, even though interested parties are 
not before the court: Harrington v. Miller, 
supra. 

EVIDENCE.—An action against a mar- 
ried woman to foreclose a mechinic’s lien 
on a building erected on her land will be 
non-suited, where the contract is with the 
husband and the proof fails to establish the 
ee ae agency: Cattell v. Fergusson, 

"yy ofl. 
If defendant holds under a written lease 
the premises upon which a lien is claimed, 
his interest therein cannot be shown by 
parol: Cowie v. Ahrenstedt, 1 W.. 416. 

In an action to enforce a Hen against a 
refrigerating machine building and boiler 
house, for materials furnisned, there is no 
variance on the ground that the proof 
showed two buildings instead of one, wnen 
it appears that they Were so connected as 
to make substantially one building: Peter- 
man v. Milwaukee B. Co., 11 W., 199. 

If a lien notice is offered in evidence for 
the purpose of establishing the Hen, all 
questions going to its sufficleney, If not 
raised at the time of offer, will be deemed 
waived: Wheeler v. Ralph, 4 W., 617. 

The introduction of an original lien notice 
in evidence, with the auditor's certificate 
that it was “as the same appears of rec- 
ord.” ete., is sufficient proof of tne facts 
and date of record, notwithstanding Jewett 
v. Darlington, 1 W. T.. 601, and Cowie v. 
Ahkrenstedt, 1 W.. 416; Fairhaven Land Co. 
v. Jordan, 5 W., 729. 

A mere Indorsement upon a mechanic’s 
lien notice is not even prima facie evidence 
of the filing and date of recording: Jewett 
v. Darlington, 1 W. T., 601. 

It is an immaterial variance that a notice 
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validity of the lien, will not affect the 
personal judgment obtained against the 
contractor when he has not joined in the 
appeal: Littell v. Miller, supra. 
Although owner of lumber may have 
made default the holder of a chattel mort- 
gage thereon. impleaded as defendant, who 
has answered, is entitled to trial: Dexter 
Horton & Co. v. Sparkman, 2 W., 165 


of claim of lien styles the defendant the 
“Installment Building and Loan Associa- 
tion,” whose name is “Installment Build- 
ing and Loan Company,” when the cor- 
poration itself was making the improve- 
ments and could not be misled: Install- 
ment, etc., Co. v. Wentworth, supra. 

An appeal from a decree ‘of foreclosure 
of a mechanic's lien, resulting in a re- 
versal of the decree on account of the in- 
$ 5911. Rank of Liens—Attorney’s Fees. 

In every case in which different liens are claimed against the same prop- 
erty, the court, in the judgment, must declare the rank of such lien or class of 
liens, which shall be in the following order:— 

1. All persons performing labor; 

2. All persons furnishing material; 

3. The subcontractors; 

4. The original contractors. 

And the proceeds of the sale of the property must be applied to each lien 
or class of liens in the order of its rank; and personal Judgment may be 
rendered in an action brought to foreclose a lien, against any party personally 
liable for any debt for which the lien is claimed, and if the lien be established, 
the judgment shall provide for the enforcement thereof upon the property 
liable as in case of foreclosure of mortgages; and the amount realized by such 
enforcement of the lien shall he credited upon the proper personal judgment, 
and the deficiency, if any remaining unsatisfied, shall stand as a personal 
judgment, and may be collected by execution against the party liable therefor. 
The court may allow, as part of the costs of the action, the moneys paid for 
filing or recording the claim, and a reasonable attorney’s fee in the superior 


and supreme courts. [L. ’93, p. 37, § 12.] 


DECREE OF FORECLOSURE.—A de- 
cree foreclosing a mechanic's lien upon real 
estate creates a judgment lien upon the 
premises as against subsequent purchasers, 
and no filing of lis pendens is necessary: 
Frank v. Jenkins, 11 W., 611. 

In a suit by a sub-contractor to foreclose 
his lien against the owner and the princi- 
pal contractor, no personal judgment can 
be rendered against the principal contract- 
or when the Hen is not established: Eisen- 
beis v. Wakeman, 3 W.. 534: Hildebrandt 
v. Savage, 4 W., 524: but see this section. 

The only personal judgment authorized 
by the statute (* 1673, 1 Hill's Code) is for 
the deficiency in the proceeds of the sale of 
the property on which the Hen is estab- 
lished: Hildebrandt v. Savage, supra: and 
to take advantage of the error in render- 
ing a personal judgment on the failure of 
the Hen, defendant must object in the court 
below. or demand a jury trial: Stetson 
Mill Co. v. McDonald, 5 W., 496, 498. 

A decree rendered in a consolidated ac- 
tion finding that the ownership was in the 
“husband, when in fact it was in the com- 
munity, is binding on the wife when she 
had been made a party to some of the ac- 
tions, knew of the pendency of the others. 
had appeared in trial of consolidated cause 
and had knowledge of the decree rendered 
therein and falled to appeal: Douthitt v. 
MacCulskv. 11 W.. 601: Littell, etc., Mfg. 
Co. v. Miller, 3 W.. 480. 

If several] action between owner and con- 
tractor and lien claimant had heen con- 
solidated, by order of court, a subsequent 


order directing an issue to be made up be- 


tween owner and contractor, has the effect 


of segregating to that extent the action 
theretofore Coneoudased: Wheeler v. 
Ralph, 4 W., 

In mechanic's ‘Hen suit when the decree 
ordered sale subject to a certain mortgage 
and subsequently in the mortgage foreclos- 
ure suit one of the lien claimants intro- 
duced in evidence a stipulation between 
itself and mortgagee showing priority of 
such claimant’s lien. it was held that the 
amount of such claim would be deducted 
from the mortgage and placed on the same 
plane as to priority as the other lien claims, 
and the mortgagee subrogated to the rights 
of the claimant holding the SHP eons 
Potvin v. Denny Hotel Co., 9 W., 316 

Judgment aw arding liens on shingles not 
mentioned in lien claim is erroneous: Dex- 


ter Horton & Co. v. Sparkman. 2 W., 165. 
Conveyance of premises pending reclos- 
ure will not deprive grantor of ght to 


appeal from foreclosure of decree when he 
still has an interest in the result of the 
pion: Tacoma L. & M. Co. v. Wolff, 5 W., 
6 

ATTORNEY’S FEEF.—An attorney's fee 
is allowed in the foreclosure of a mechan- 
ics lien: Seattle, ete., R. Co. v. Ah Kow, 
2 W. T.. 36. i 
An attorney’s fee of two thousand dol- 
lars for enforcing a Hen of $21,000 is ex- 
cessive, and should be reduced to one 
thousand or less: ue a: Mfg. Co. v. 
Denny Hotel Co., 6 W., 
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$ 5912. Personal Action. 

Nothing contained in this chapter shall be construed to impair or affect 
the right of any person to whom any debt may be due for labor performed 
or material furnished to maintain a personal action to recover such debt against 
the person liable therefor. [L.’93, p. 37, § 13.] 


§ 5913. Lien Not Discharged by Taking Note, When. 

The taking of a promissory note or other evidence of indebtedness for 
any labor performed or material furnished for which lien is created by law, 
shall not discharge the lien therefor, unless expressly received as payment 
and so specified therein. [L. 793, p. 37, § 14.] 


$ 5914. Matexyjial Exempt From Attachment, etc., When. 

Whenever material shall have been furnished for use in the construction, 
alteration or repair of property subject to a lien created by this chapter, such 
material shall not be subject to attachment, execution, or other legal process, 
to enforce any debt due by the purchaser of such material, except a debt due 
for the purchase money thereof, so long as in good faith the said material is 
about to be applied in the construction, alteration or repair of such property. 
[L. 793, p. 37, § 15.] 


The fact that a material man, who has 


furnished building material to a contractor. 
has filed notice of lien against the owner of 
the building in which it is to be used, 
will not, when the lien claim has not been 
paid, vest the title to such material in the 
owner of the building so as to render it 
liable to execution on judgments against 
him: Potvin v. Wickersham, 15 W., 646. 


execution material designed in good faith 
to be used in the construction of a building. 
such material will be exempt, although the 
completion of the building has been de- 
layed for a number of years pending liti- 
gation, and whether the material is to be 
used by the one ergaged in the construc- 
tion of the building at the time of its pur- 


Under 1 H. C., § 1615, exempting from ia Gray ORSHE pene E ane Cen 
§ 5915. Community Interest, How Subjected.. 

The claim of lien, when filed as required by this chapter, shall be notice 
to the husband or wife of the person who appears of record to be the owner of 
the property sought to be charged with the lien, and shall subject all the 
community interest of both husband and wife to said lien. [L. 793, p. 38, 
§ 16.] 


See supra § 4491 and notes, community lands, subject to. 


§ 5916. When Land Not Subject to Lien—Power of Court. 

When, for any reason the title or interest in the land, upon which the 
property subject to the lien is situated cannot be subjected to the lien, the 
court may order the sale and removal from the land of the property subject to 
the lien to satisfy the lien. [L. ’93, p. 38, § 17.] 


§ 5917. Liberal Construction. 
The provisions of law relating to liens created by this chapter, and all 


proceedings thereunder, shall be liberally construed with a view to effect their 
objects. [L. 93, p. 38, § 18.] 


See supra § 4784, construction in general. 


the statute would be to take property with- 
The mechanics’ 


lien statute should be out ‘‘due process of law:” Kellogg v. Lit- 
liberally construed, but to hold that a lien tell, etc., Mfg. Co., 1 W., 407, 410. 
could attach without a full compliance with 
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All rights acquired under any existing law of this state are hereby pre- 
served, and all actions now pending shall be proceeded with under the law 
as it exists at the time this act shall take effect. [L. 93, p. 38, § 19.] 


This section authorizes the procedure un- 
der the former law merely for those actions 
begun prior to the taking effect of the act 
embraced in this chapter; rights accrued 
before the taking effect of the same, but 
for whose enforcement actions are insti- 
tuted subsequent thereto, are governed by 
the procedure provided in this chapter: 
Popkins v. Jamieson-Dixon Mill Co., 11 W., 


The mechanics’ len law of ‘77 was in- 
tended as a substitute for and not a con- 
tinuation of the act of ’73. All rights ac- 
crued under the earlier act were repealed, 
except to the extent they were kept alive 
by the latter act; while all remedies to 
enforce such preserved rights are under 
the provisions of the new statute: Seattle, 
etc., v. Ah Kow, 2 W. T., 36; see Garneau 
v. Port Blakeley Mill Co., 8 W., 467 


CHAPTER IV. a 
OF LIENS OF EMPLOYEES. 


$ 5919. Laborer’s Lien on Property, Franchises, etc. 

Every person performing labor for any person, company or corporation, 
in the operation cf any railway, canal or transportation company, or any water, 
mining or manufacturing company, saw mill, lumber or timber company, shall 
have a prior lien on the franchise, earnings, and on all the real and personal 
property of said person, company or corporation, which is used in the opera- 
tion of its business, to the extent of the moneys due him from such person, 
company or corporation, operating said franchise or business, for labor per- 
formed within six months next preceding the filing of his claim therefor, as 
hereinafter provided; and no mortgage, deed of trust or conveyance shall 
defeat or take precedence over said lien. [L.’97, p. 55, § 1.] 


$ 5920. Notice of Lien. 

No person shall be entitled to the lien given by the preceding section, 
unless he shall, within ninety days after he has ceased to perform labor for 
such person, company or corporation, filed for record with the county auditor 
of the county in which said labor was performed, or in which is located the 
principal office of such person, company or corporation in this state, a notice 
of claim, containing a statement of his demand, after deducting all just credits 
and offsets, the name of the person, company or corporation, and the name of 
the person or persons employing claimant, if known, with the statement of the 
terms and conditions of his contract, if any, and the time he commenced the 
employment, and the date of his last service, and shall serve a copy thereof on 
said person, company or corporation within thirty days after the same is 
so filed for record. [L. 97, p. 56, $2.] 


§ 5921. Service of Notice. 
Service of notice, as herein required, may be made in the same manner 


as summons in civil actions. [L. ’97, p. 56, § 3.] 


§ 5922. Foreclosure of Lien. 
Any such hen may be enforced within the same time and in the same 
manner as mechanics’ liens are foreclosed. [L. 97, p. 56, § 4.] 


1662 


Cuar. V.] OF SECURITY FOR LABOR, ETC., ON PUBLIC WORKS. [2¢ 5923-5925 


§ 5923. How Claims are to be Paid by Receiver or Assignee. 

Whenever a receiver or assignee is appointed for any person, company 
or corporation, the court shall require such receiver or assignee to pay all 
claims for which a lien could be filed under this chapter, before the payment 
of any other debts or claims, other than operating expenses. [L. 97, p. 56, 


$ 5.] 


CHAPTER V. 
OF SECURITY FOR LABOR, ETC., ON PUBLIC WORKS. 


§ 5925. Contractor’s Bond—Filing. 

Whenever any board, council, commission, trustees or body acting for the 
state or any county or municipality or other public body shall contract with 
any person or corporation to do any work for the state, county or municipality, 
or other public body, city, town or district, such board, council, commission, 
trustees or body shall require the person or persons with whom such contract 
is made to make, execute and deliver to such board, council, commission, 
trustees or body a good and sufficient bond, with two or more sureties, condi- 
tioned that such person or persons shall pay all laborers, mechanics and 
sub-contractors and material men, and all persons who shall supply such 
person or persons or sub-contractors with provisions and supplies for the 
carrying on of such work, all just debts, dues and demands incurred in the 
performance of such work, which bond shall be filed with the county auditor 
of the county where such work is performed or improvement made, and, any 
person or persons performing services or furnishing material to any sub- 
contractor shall have the same right under the provision of such bond as if 
such work, services or material was furnished to the original contractor. [Cf. 
L. ’88, p. 15, § 1; 1 Hi. C., § 2415; L. 797, p. 57, § 1; see Mich., $$ 8411a, 
8411b.] 


The construction of a local ditch is not 


The object of this statute is to give the 
same relief by action on the bond as could 
be had by the enforcement of a lien against 
the building: Ihrig v. Seott. 5 W.. G84. os, 

The provisions of this chapter requiring 
bonds of contractors to secure laborers ana 
Material men does not violate Art. 9, § 2, 
of the Const.: Pacific Mfg. Co. v. School 
Dist.. 6 W., 121. 

This chapter provides a remedy for those 
furnishing material or labor by virtue of a 
sub-contract, as well as those who furnish 
the same in any other capacity: Ihrig v. 
Scott, supra. 

This section does not apply to street grad- 
ing contracts: Clough v. Spokane, 7 W: 
279; Eaton v. City of Monroe, 63 Mich., 525, 
29 N. W. 885, on a similar statute. 

The provisions of this chapter should not 
be extended beyond the scope of the me- 
chanic’s Hen statute: Clough v. Spokane 
supra 

School districts are within the contem- 
plation of the legislative and constitutlonal 
enactments of this state, municipal cor- 
porations providing for liens for work done 
or improvements made for any ‘‘county, in- 
corporated town or city, or other municip ‘al 
corporations:” Moxon v. School Dist., 3 
W. 142. 


such a county improvement as to require 
the county commissioners to take a bond 
from the contractor for the protection of 
laborers: Wallace v. Skagit Co., 8 W. 457. 

Under this chapter, it is not necessary 
that the plaintiff. in an action to enforce 
his claim, should have established in a 
prior action the contractor’s indebtedness 
to him, or should make the contractor a 
party to his acticn against the municipal 
corporation: Moxon v. School Dist., supra. 

Where a contractor's bond by mistake 
names the board of school directors insi:ead 
of the state of Washington as oblizgee. such 
defeet is not fatal, if from the terms of the 
bond it appears that its object Was to Se- 
cure laborers and material men as pro- 
vided for by this section: Thrig v. Scott, 
supra; and such a bond is not inoperative 
by reason of its being made payable to the 
school district instead of the state: Wads- 
worth v. School Dist., 7 W. 485. 

In an action by a material man against 
a school district, founded on its failure to 
take a bond from the contractor, where 
there is evidence showing that the lumber 
was furnished to a firm of which the con- 
tractor Was a Member, and a charge on 
plaintiff's books showing a sale to the firm, 
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an instruction “that if plaintiffs satisfy 
your mind that there was a mistake (in 
making the charge) and the evidence is 
not in conflict, you will find that there was 
a mistake, and that the goods were sold 
to the contractor,” is misleading, as it 
makes the whole question as to whom the 
lumber was sold turn upon the way it was 
charged upon the books of plaintiff, and 
whether it was so charged by mistake: 
Sexton v. School Dist., 9 W., 5. 

In an action against a school district for 
failure to take a sufficient bond from a con- 
tractor for the protection of material men, 
the fact that the sureties thereon did not 
justify is a mere irregularity, and presumed 
not injurious in absence of allegations and 
proof that they could not justify as re- 
quired by law: Wadsworth v. School Dist., 
supra. 

A bond taken by a school district under 
this section, conditioned that the sureties 
shall be Hable only in case the contractor 
fails to “perform said work and comply 
with said contract, plans and specifications 
to which reference is hereby made, and the 
same made a part of the bond,’’ is insuf- 
ficient: Puget Sound Brick, etec., Co. v. 
School Dist., 12 W., 118. 

It is not necessary ‘that a school] district 
should be made a party to a sult against 
a contractor for materials furnished in the 
construction of a school house in order to 
subject the district to liability for failure 
to take bond from contractor: Pacific Mfg. 
Co. v. Schoo! Dist., 6 W., 121. 

It is not within the corporate powers of a 
city of the third class to take a bond con- 
ditional that the obligors shall construct 
a street railway upon its streets, and In 
case of a default shall pay a certain sum 
as liquidated damages: Aberdeen v. Honey, 
8 W., 251.; and where such bond is given 
in a penal sum it is a penal bond. and no 
recovery can be had thereon without proof 
showing that actual damages had accrued 
by reason of the failure to construct the 
railway: Ib. 

Although under this section a public cor- 
poration is not required to take a bond 
from a contractor in improving streets, the 
fact that such a bond has been voluntarily 
given will not estop the sureties thereon 
from denying their liability to material 
men, although, as between the city and the 
obligors thereon, the bond may be valid: 
Sears v. Williams, 9 W., 428; see Clough v. 
Spokane, 7 W., 279: Eaton v. City of Mon- 
roe, 63 Mich., 525; 29 N. W., 885. 

An action on a contractor’s bond given 
under this section is not barred by the pro- 
curing of a judgment against the con- 
tractors personally prior to suit upon his 
bond: Fischer v. Quigley, 8 W., 327. 

It is not necessary to file such bond with 
the auditor prior to furnishing materials to 
the contractor, in order to relieve the dis- 
trict from HNability: Wadsworth v. School 
Dist., supra. 

The provisions of § 5496 supra that no 
bond shall fail for want of form, etc., ap- 
plies to a contractor’s bond for public 
works given under this section: Ihrig v. 
Scott, supra. 

Persons who furnish material for pub- 
lic bridges, whether to the original con- 
tractor or to a sub-contractor, are within 
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the protection of this section, providing 
that whenever the board of county com- 
missioners shall contract with any person 
to do work of a character which, if per- 
formed for an individual, a lien would exist, 
it shall take a bond conditioned for the 
payment of all the laborers and material 
men: Gilmore v. Westerman, 13 W., 390. 

A material man’s right of action on a 
ae given under this section is assigna- 

e: 

The acceptance, without payment, of an 

order drawn upon the contractor for a 
public work by a sub-contractor in favor 
of a material man does not extinguish the 
latter's right of action upon the con- 
tractors bond given under this section: 
Id.; Moody v. Westerman, 13 W., 709. 
' A judgment obtained against the prin- 
cipal upon a statutory bond given under 
the provisions of thish act for the pro- 
tection of those furnishing labor and ma- 
terials to a contractor upon public im- 
provements, is prima facie sufficient to 
warrant a recovery against the sureties, 
without requiring proof of the contract 
between the principal and the party so 
furnishing labor or materials: hrig v. 
Scott, supra. 

The sureties upon a bond given by a con- 
tractor for the erection of a school build- 
ing, under the statute requiring such bond, 
for the protection of those furnishing 
labor and materials to a contractor em- 
ployed in making public improvements, are 
estopped to deny the authority of the school 
district to make the contract, when the 
bond executed by such sureties recites as 
a fact that the principal in the bond had 
duly entered into a contract with the school 
district for the erection of said school bild- 
ing: Price v. Scott, 13 W., 574; see Ihrig 
v. Scott, supra. 

Sureties upon the bond given by a con- 
tractor under the terms of this section 
for the protection of those furnishing 
labor or material to the contractor in the 
construction of public improvements, can- 
not escape liability from the fact that the 
bond was not signed by the contractor, 
when it has been delivered by him to, and 
accepted by, the other contracting party 
with the knowledge and consent of the 
sureties: Eureka Sandstone Co. v. Long, 
11 W., 161; Twigley v. Bellingham Bay 
Boom Co.. 5 W., 64. 

The presumption arises from the delivery 
of abond by the principal. as the agent 
of the sureties, that they must have known 
its conditions, and ratification by them of 
the bond while ignorant that it was un- 
signed by the principal, will not affect 
their liability: d. 

A complaint against principal and sure- 
ties upon a contractor’s bond, given in 
compliance with this section, but which 
had not been signed by the principal, is 
not demurrable on the ground of mis- 
joinder of parties defendant, for the reason 
that the obligations of the parties and the 
rights of plaintiff are identical, although 
founded in the case of the principal upon 
the contract, and in the case of the sure- 
ties upon the bond: Id.; following Ihrig v. 
Scott, 5 W., 584 


§ 5926. Liability for Failure to Take Bond. 

If any board of county commissioners of any county, or mayor and 
common council of any incorporated city or town, or tribunal transacting the 
business of any municipal corporation, shall fail to take such bond as herein 
required, such county, incorporated city or town, or other municipal corpora- 
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tion, shall be liable to the persons mentioned in the last preceding section, to 
the full extent and for the full amount of all such debts so contracted by such 
contractor. [L. ’88, p. 15, § 2; 1 H. C., § 2416. ] 


See notes to last section. 


$ 5927. Conditions of Bond—Action on. 

The bond mentioned in section 5925 shall be in an amount equal to the 
full contract price agreed to be paid for such work or improvement, and shall 
be to the state of Washington, and all such persons mentioned in said section 
5925 shall have a right of action in his, her, or their own name or names 
on such bond, for the full amount of all debts against such contract [con- 
tractor], or for work done by such laborers or mechanics, and for materials 
furnished or provisions and goods supplied and furnished in the prosecution 
of such work, or the making of such improvements. [L. 88, p. 16, § 3; 1 H. 
C., § 2417; Mich., § 8411c.] 


e 


CHAPTER VI. 
OF LIENS UPON LOGS AND OTHER TIMBER. 


Gamnats VE 


§ 5930. Who May Have Liens. 

Every person performing labor upon or who shall assist in obtaining or 
securing saw logs, spars, piles, cord wood, shingle bolts or other timber, and 
the owner or owners of any tugboat or towboat which shall tow or assist in 
towing, from one place to another within this state, any saw logs, spars, piles, 
cord wood, shingle bolts or other timber, and the owner or owners of any 
logging or other railroad over which saw logs, spars, piles, cord wood, shingle 
bolts or other timber shall be transported and delivered, shall have a lien upon 
the same for the work or labor done upon, or in obtaining or securing, or for 
the services rendered in towing, transporting or driving, the particular saw 
logs, spars, cord wood, shingle bolts or other timber in said claim of lien 
described, whether such work, labor or services was done, rendered or per- 
‘formed at the instance of the owner of the same or his agent. The cook ina 
logging camp shall be regarded as a person who assists in obtaining or securing 
the timber herein mentioned. [Cf. L. ’60, p. 340, § 1; L. ’7%, p. 217, § 3; 
L. 79, p. 100, § 2; Cd. 81, § 1941; 1 H. C., § 1679; L. 93, p. 428, § 1; L. 95, 

175, $ 1; see Or., § 3687.] 


CONSTRUCTION.—Logger’s lien stat- 
utes are remedial in their nature and 
ought to be liberally construed in the in- 
terest of labor: Proulx v. Stetson & Post 
M. Co., 6 W., 478, 481. 

The statute is broad enough to fairly in- 
clude all kinds of labor necessarily per- 
formed in and about a logging camp: Id., 


One who constructs a necessary road by 
which certain logs are taken from the 
forest to the mill, or to water and after 
to the mill or to market, as much assists 
in obtaining and securing such logs as if 
he were engaged in cutting and sawing 
them, and is entitled to a Hen for such 
labor: Proulx v. Stetson, ete.. Mill Co., 


482 

RIGHT TO LIEN.—A statutory right of 
lien given loggers for labor in getting out 
logs becomes such a part of the contract 
for such labor as to be unaffected by the 
repeal of the statute pending the enforce- 
ment of the lien: Garneau v. Port Blake- 
re Ww SS ee 8 W., 467; McQueston v. Morrill, 
i i 


supra; and labor in blasting rocks along a 
river bed in order to make a passage for 
logs in getting them from the woods to the 
place of booming is lienable under this sec- 
tion: Duggan v. Washougal L. & L. Co., 
10 W., 84; but not for labor In opening a 
public road to get in supplies: Jd. 

No lien is given by statute for the man- 
ufacture of shingles, and where the 
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notice is for the hmanufacture of lumber 
and shingles, without showing how much 
is due for the labor on the lumber and 
how much on the shingles, the whole lien 
fails: Dexter Horton & Co. v. Sparkman, 
e 165; decided prior to amendment of 


Under $§8§ 1679, 1680, 1 Hill’s Code, a lien 
upon logs cannot be so extended as to reach 
the lumber manufactured therefrom: 
Winsor v. Johnson, 5 W., 429; but the pres- 
ent law is to the contrary; see this and 
the next section. 

A logger’s lien cannot be defeated on the 
ground that plaintiff had worked for three 
corporations, when he had no knowledge 
of their existence other than the one em- 
ploving him, when the three companies 
had the same officers, same manager and 
same place of business: Duggan v. Was- 
hougal L. & L. Co., supra. 

If laborers engaged in getting out saw 
logs have expressly released all right of 
lien upon the logs cut within thirty days 
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of the time of filing liens, the right to lien 
upon logs cut prior thereto is thereby lost: 
Campbell v. Vincent, 8 W., 650; Beal v. 
Nichols, 2 W., 157. 

The lien of vendor of timber attaches to 
each log, for the contract price for 1000 
feet, as if a separate contract of sale had 
been made respecting it: Baxter v. Smith, 
2 W. T, 97 

The owner of logs cannot defeat loggers’ 
lens thereon by intermingling the logs 
with others of the same brand: Creighton 
v. Cole, 10 W., 472. 

PURCHASERS OF PROPERTY subject 
to logger's lien do so at their peril: Proulx 
v. Stetson & Post Mill Co., supra. 

It is not the duty of the vendee to pay 
liens on lumber (labor liens) at the time 
of purchase, although he may do so, and 
make the price so paid a set-off against 
the purchase price, at the hazard, however, 
of the Hens being valid: Baker v. McAl- 
lister, 2 W. T., 48. 


Lien on Lumber—Lumber, Defined. 


Every person performing work or labor or assisting in manufacturing 


saw logs and other timber into lumber and shingles, has a lien upon such 
lumber while the same remains at the mill where it was manufactured, or in 
the possession or under the control of the manufacturer, whether such work 
or labor was done at the instance of the owner of such logs or his agent or any 
contractor or sub-contractor of such owner. The term lumber, as used in this 
- chapter, shall be held and be construed to mean all logs or other timber sawed 
or split for use, including beams, joists, planks, boards, shingles, laths, staves, 
hoops, and every article of whatsoever nature or description manufactured 
from saw logs or other timber. [Cf. L. ’77, p. 217, § 4; Cd. 781, § 1942; 1 H. 


C., $ 1680; L. 93, p. 19, $ 1; L. 93, p. 428, $ 2.] 


A judgment awarding liens on shingles 
not mentioned in the claim of lien is er- 
roneous: Dexter Horton & Co. v. Spark- 
man, 2 W., 165. 

Shingle bolt cutters are entitled to a Hen 
under this section on the shingles as long 
as they are under the control of the man- 
ufacturer: Campbell v. Sterling Mfg. Co., 
11 W.. 24: Hadlock v. Shumway. 11 W., 69%. 

This section, giving liens to persons who 
assist in obtaining saw logs and other tim- 
ber to be manufactured tnto lumber and 
shingles, does not apply to one who em- 
ploys men to do the work thereon, and 
who does not directly perform the labor 
himself: Campbell v. Sterling Mfg. Co., 
11 W., 204. 

The removal of shingles by a purchaser 
from the mill in which they were manu- 
factured, before the filing of a logger’s lien 
thereon, precludes the acquisition of a lien 
under this section, providing that every 


§ 5932. Lien for Stumpage. 


person performing work in manufacturing 
saw logs and other timber into lumber and 
shingles has a Hen upon such lumber while 
it remains at the mill or in possession or 
under the control of the manufacturer: 
Swartwood v. Red Star Shingle Co., 13 W., 
349. 

A lien for work performed upon manu- 
factured fence posts can be asserted only 
under this section, providing that “every 
person performing work or labor or as- 
sisting in manufacturing saw logs and oth- 
er timber into lumber and shingles has a 
lien upon such lumber while the same re- 
mains at the mill where it was manu- 
factured, or in the possession or under 
the control of the manuracturer,” and 
under such provision one who has hauled 
the posts from the place of manufacture 
to the place of delivery to the purchaser is 
not entitled to file a lien for such hauling: 
Ryan v. Guilfail, 13 W.. 373. 


Any person who shall permit another to go upon his timber land and cut 


thereon saw logs, spars, piles or other timber, has a lien upon the same for the 
price agreed to be paid for such privilege, or for the price such privilege would 
be reasonably worth in case there was no express agreement fixing the price. 
[Cf. L. 77, p. 217, $ 5; Cd. 81, § 1943; 1 H. C., $ 1681; L. 793, p. 429, $ 3; 
see Or., § 3687. ] 


Where the contract for stumpage pro- 
vided that payment should be made for 
each thousand feet of logs cut, a claim of 
lien cannot be maintained for stumpage 


on the whole number of logs against a 
party who is in possession of a part only 
of the oe cutting: Doyle v. McLeod, 
4 W., 732. 
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§ 5933. Preferred Liens. 

The liens provided for in this chapter are preferred liens and are prior 
to any other liens, and no sale or transfer of any saw logs, spars, piles or other 
timber or manufactured lumber or shingles shall divest the lien thereon as 
herein provided, and as between liens provided for in this chapter those for 
work and labor shall be preferred: Provided, That as between liens for work 
and labor claimed by several laborers on the same logs or lot of logs the claim 
or claims for work or labor done or performed on the identical logs proceeded 
against to the extent that said logs can be identified, shall be preferred as 
against the general claim of lien for work and labor recognized and provided 
for in this chapter. [Cf. L.’77, p. 217, $ 6; Cd. 781, $ 1944; 1 H. C., § 1682; 
L. 793, p. 429, § 4; see Or., p. 1598, § 4.] 


§ 5934. Limitation of Filing Lien for Labor. 

The person rendering the service of [or] doing the work or labor named 
in sections 5930 and 5931 of this chapter is only entitled to the liens as pro- 
vided herein for services, work or labor for the period of eight calendar 
months, or any part thereof next preceding the filing of the claim, as provided 
in section 5937 of this chapter. [Cf. L.’77%, p. 217, § 7; Cd. 781, § 1945; 1 H. 
C., § 1683; L. 93, p. 429, § 5; Or., p. 1598, § 5.] 


§ 5935. Limitation of Filing Lien for Stumpage. 

The person granting the privilege mentioned in section 5932 of this chap- 
ter is only entitled to the lien as provided therein for saw logs, spars, piles 
and other timber cut during the eight months next preceding the filing of the 
claim, as herein provided in the next suceeding section of this chapter. [Cf. 
L. °77, p. 217, $ 8; Cd. 781, § 1946; 1 H. C., § 1684; L. 793, p. 429, § 6; Or., 
p. 1598a, § 6.] 


§ 5936. Filing of Claim for Labor, etc. 

Every person within thirty davs after the close of the rendition of the 
services, or after the close of the work or labor mentioned in the preceding 
sections (5930-5931) claiming the benefit hereof, must file for record with the 
county auditor of the county in which such saw logs, spars, piles and other 
timber were cut, or in which such lumber or shingles were manufactured, a 
claim containing a statement of his demand and the amount thereof, after 
deducting as nearly as possible all just credits and offsets, with the name of 
the person by whom he was employed, with a statement of the terms and 
conditions of his contract, if any, and in case there is no express contract, the 
claim shall state what such service, work or labor is reasonably worth; and it 
shall also contain a description of the property to be charged with the len 
sufficient for identification with reasonable certainty, which claim must be 
verified by the oath of himself or some other person to the effect that the 
affiant believes the same to be true, which claim shall be substantially in the 
following form:— 
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(Trtte XX XIII. 
....-. Claimant, vs. ....... 

Notice is hereby given that ...... of ...... county, state of Washington, 
claims a lien upona...... of ......, being about ...... in quantity, which 
were cut or manufactured in ...... county, state of Washington, are marked 
thus ...., and are now lying in ......, for labor performed upon and assist- 
ance rendered in...... said ......3 that the name of the owner or reputed 
owner is ......; that ...... employed said ...... to perform such labor 
and render such assistance upon the following terms and conditions, to wit:— 

The said ...... agreed to pay the said ...... for such labor and assistance 
......3 that said contract has been faithfully performed and fully complied 
with on the part of said ......, who performed labor upon and assisted in 
...».. Said ...... for the period of ......; that said labor and assistance 
were so performed and rendered upon said ...... between the .... day of 
...... and the .... day of ......; and the rendition of said service was 
closed on the .... day of ......, and thirty days have not elapsed since that 
time; that the amount of claimant’s demand for said service is ......3; that 
no part thereof has been paid except ......, and there is now due and remain- 
ing unpaid thereon, after deducting all just credits and offsets, the sum of 
.....-.,1n Which amount he claims a lien upon said ....... Thesaid...... 
also claims a lien on all said ...... now owned by said ...... of said county 
to secure payment for the work and labor performed in obtaining or securing 
the said logs, spars, piles or other timber, lumber or shingles herein described. 
State of Washington, County of ......, SS. 

ENERE being first duly sworn, on oath says that he is ...... named in 
the foregoing claim, has heard the same read, knows the contents thereof, and 
believes the same to he true. sheds iets 

Subscribed and sworn to before me this .... day Of NA 


R 4; Cd. 81, $ 1947; 


[Cf. L. 77, p. 217, $9; L. ’79, p. 100, 1 Il. C., $ 1685; 


L. ’93, p. 429, § 7; Or., 1598a, § 7.] 


THIRTY DAYS’ LIMITATION for the 


ble and non-lfenable items appear in the 
filing of liens for labor in securing saw logs 


notice, the former will not fail unless ap- 


does not begin to run from the time such 
logs are rafted into booms, but from the 
time the service is rendered in securing the 
logs is at an end: Overbeck v. Calligan, 
6 W., 342. 

ASSIGNMENT, EFFECT OF.—Although 
the inchoate right of lien cannot be as- 
signed, yet when the lien is perfected by 
the filing of a notice thereof, the assign- 
ment of the claim will give the assignee 
the benefit of the security: Casey v. Ault, 
4 W., 167; Dexter Horton & Co. v. Spark- 
man, 2 W., 165. 

NOTICE, VERIFICATION.—When a 
claim of Hen {is verified by another than 
the claimant, a verification to the effect 
that he believes it to be true is suflticient: 
Dexter Horton & Co. v. Sparkman, supra, 

NOTICE, SUFFICIENCY OF.—An inno- 
cent mistake in a len notice as to the 
exact amount due a laborer for his hire 
will not defeat the Hen: Proulx v. Stetson 
& Post Mill Co., 6 W., A 

A notice of lien that states that the claim 
is for labor performed upon and assistance 
rendered in preparing and securing cer- 
tain saw logs {fs sufficiently definite: Over- 
beck v. Calligan, 6 W., 342; see Proulx v. 
Stetson & Post Mill Co., supra, 482, 

A logger’s lien notice complies with the 
language of the statute if it appears, taken 
as a whole, 
before the deductions of offsets and what 
amount remained due after such deduc- 
tions: Baxter v. Smith, 2 W. T., 97. 

In logger’s lien claims, where both liena- 


what was the entire demand . 


parent intention to defraud appears and no 
confusion of claims is made in the notice, 
and the evidence segregates the tw lasses 
of claims: Duggan v. Washougal Lb 
Co., 10 W., 84. 

A notice of lien “for labor tn manufact- 
uring lumber” which describes the lumber 
as “‘being about one hundred thousand 
feet, which was manufactured in Kitsap 
Co., Wash, and which is marked thus —, 
and is now lying at the saw mill owned 
by sald Builders’ Material Co., in Kitsap 
Co., the same being the place where said 
lumber was manufactured, and situated 
about two miles south of Port Blakeley, 
on Puget Sound,” comphes with the stat- 
ute: Dexter Horton & Co. v. Sparkman, 
2 W., 165. 

A claim of lien which descrfwes the prop- 
erty as ‘‘a quantity of lumber, being about 
70,000 feet, now lying at defendant’s saw 
mill, in said county,” is Insufficient: Dex- 
ter Horton & Co. v. Wyley, 2 W., 171. 

A claim of lien upon a certain lot of saw 
logs, described as “being 1,625.000 feet in 
quantity © * % being marked thus, K. 30, 
and a part of which are loose in the water, 
and a part made up of rafts, one raft of 
which Is now in the possession of the Hart 
Mill Co., of Seattle, Wash., and the re- 
mainder are now lying in the water at the 
bay at Shelton, Wash.,” is insufficient: 
Doyle v. McLeod, 4 W., 732; but the notice 
was held sufficient describing ‘‘a lot of saw 
logs, being about 1,100,000 feet in quantity 

* marked thus, K. 33, about 153,000 
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feet of which are in the possession of the 
Hart Mill Co., of Seattle, Wash., and the 
remainder of which are now lying in the 
water in the bay at Shelton, Wash.’’: Id. 

A notice of a logging lien need not de- 
clare that the labor was performed on all 
the logs upon which the lien is claimed, as 
Laws of ‘93, p. 428, gives a lien upon all 
the logs of the person for whom the labor 
was performed which belonged to him at 
the time of the filing of ie claim: Mc- 
Pherson v. Smith, 14 W., 226 

The question of the sufficiency of a lien 
notice cannot be raised in the appellate 
court, although an objection was made to 
its introduction, when there is no exception 
to a finding by the court that the notice 
was sufficient, or a refusal of the court 
to make a finding on the subject: Id.; 
comets Wash. B., L. & M. Co. v. Adler, 
1 


., 2. 
Affirmative proof that the notice of a 
logging lien was properly indexed in the 
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auditor’s office is not cs- 
McPherson v. 


records of the 
sential to recovery thereon: 
Smith, supra. 

The provisions of this section reducing 
the time within which actions to enforce 
laborers’ liens upon logs may be com- 
menced, from twelve to efght months, is 
a matter affecting the remedy merely, 
which was within the power of the leg- 
islature to abridge; and Hen notices filed 
prior to the passage of the law of '93 must 
be enforced within a reasonable time after 
its taking effect: McQuesten v. Morrill, 
12 W., 135; oe Garneau v. Port Blakeley 
M. Co.. 8 W. 

The fact ta notice of a logger’s lien 
was duly recorded is sufficiently proved by 
the introduction in evidence of the original 
notice with the auditor’s certificate of rec- 
ord thereon and by testimony admitted 
without objection, that plaintiff had filed 
the notice for record in the proper aud- 
itor’s office: Mason v. McGee, 15 W., 272. 


§ 5937. Filing of Claim for Stumpage. 

Every person mentioned in section 5932 claiming the benefit thereof 
must file for record with the county auditor of the county in which such saw 
logs, spars, piles or other timber were cut, a claim in substance the same as 
provided in the next preceding section of this chapter and verified as therein 
provided. [Cf. L. ’77, p. 218, $ 10; Cd. 781, $ 1948; 1 H. C., § 1686; L. 793, 
p. 431, $ 8; Or., 1598b, $ 8.] 


$ 5938. Recording Claim. 

The county auditor must record any claim filed under this act in a book 
kept by him for that purpose, which record must be indexed, as deeds and 
other conveyances are required by law to be indexed, and for which he may 
receive the same fees as are allowed by law for recording deeds and other 
instruments. [Cf. L. 77, p. 218, § 11; Cd. °81, § 1949; 1 H. C., § 1687; L. 
°93, p. 431, § 9; Or., 1598b, § 9.] 


$ 5939. Limitation of Actions. 

No lien provided for in this chapter binds any saw logs, spars, piles or 
other timber, or lumber and shingles, for a longer period than eight calendar 
months after the claim as herein provided has been filed, unless a civil action 
be commenced in a proper court, within that time, to enforce the same: Pro- 
vided, however, That in case such civil action so commenced should for any 
cause other than the merits, be non-suited or dismissed, then the lien shall 
continue for the term of one calendar month, if the said eight months have 
expired, to permit the commencement of another action thereon, which shall 
be as effective in prolonging the lien as if it had been entered during the term 
of eight months hereinbefore stated. [Cf. L. ’77, p. 218, $ 12; L. 779, p. 100, 
$ 5; Cd. 781, § 1950; 1 H. C., § 1688; L. °93, p. 431, $ 10; see Or., 1598b, 
§ 10.] 


A lienor who filed his llen prior to the 
taking effect of the law of ’93 is governed 
by the limitation of time for commencing 


sult by the new law: 
rill, 12 W., 335. 


McQuesten v. Mor- 


$ 5940. Jurisdiction—Procedure. 
The liens provided for in this chapter shall be enforced by a civil action in 
the superior court of the county wherein the lien was filed, and shall be gov- 
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erned by the laws regulating the proceedings in civil actions touching the 
mode and manner of trial, and the proceedings and laws to secure property so 
as to hold it for the satisfaction of any lien that be against it; except as here- 
inafter otherwise provided. [Cf. L. 77, p. 218, $ 13; Cd. ’81, § 1951; 1 
H. C., § 1689; L. °93, p. 431, § 11; see Or., 1598c, § 11.] 


FORECLOSURE.—A lien given by stat- 
ute is personal to the laborer; and when 
the laborer combines with his own claim 
one assigned him by another laborer, he 
loses all right to take the benefit of fore- 
closure: Dexter Horton & Co. v. Spark- 
man, 2 W., 166; see Casey v. Ault, 4 W., 167. 

The action to foreclose a laborer’s Hen 
upon saw logs cannot be maintained 
against a personal representative of dece- 
dent’s estate unless the claim shall have 
been first presented to the executor or 
administrator, as required by law. Such 
prcvision does not, however, prevent such 
liens being primary claims upon the prop- 
erty covered by them: Casey v. Ault, 
supra. 

The action to foreclose a loggers’ Hen 
is properly brought in the county where 
the logs were cut, the notice filed, and 
where the owner resides: Overbeck v. Cal- 
ligan, 6 W., 342. 

Where it sufticiently appears from the al- 
legations of a complaint that the action 
is for foreclosure of a loggers’ len, 
although some of the allegations give it the 
character of an action of damages for the 
eloignment of logs, the court is warranted 
in denying a change of venue, if by amend- 
ment the complaint could be made ade- 
quate in the foreclosure proceedings with- 
out changing the nature of the action: 
Mill Co. v. Superior Court, 9 W., 673. 

Under §§ 1679-1690, 1 Hill's Code, one who 
has performed labor in securing logs may 
enforce a lien against a part of the prop- 
erty upon which he expended labor, for all 
of the labor performed upon the whole lot 
of saw logs, provided the logs all belonged 
to the same owner, and the labor was per- 
formed under one entire contract: Proulx 
v. Stetson & Post Mill Co., 6 W., 478; see 
infra, § 5943. 

In a certain loggers’ lien action stipula- 
tion was entered into by the terms cf 
Which the logs were to be sold and pro- 
cceds divided pro rata; held that the de- 
fendant could not attack the sufficiency of 
the notices of lien claims held by plaintiff, 
and that it was the duty of the court to 
take jurisdiction of the trust fund for dis- 
tribution, according to the stipulation, al- 
though some of the lien claimants raised 
objections thereto: Winsor v. Johnson, 5 
W. 425. 

In an action to foreclose a number of 
liens upon several lots of logs for labor 
performed by various persons, whose 
claims had been assigned to plaintiff, the 
complaint is not subject to demurrer for 
misjoinder of causes of action, although 
each lien may not have covered all the logs, 
when the complaint alleges that the de- 
fendant has some interest in the logs upon 
which the various liens are claimed: Me- 
Questen v. Morrill, 12 W., 335. 

Although the owner of lumber and shin- 
gles may have made default, the holder 
of a chattel mortgage thereon, implcaded 
as defendant, who has answered, denying 
all plaintiff's allegations, is entitled to a 
trial: Dexter Horton & Co. v. Sparkman, 
2 W., 16. 

Where plaintiffs allege in their com- 
plaint that they had tiled a lien upon cer- 
tain lumber and shingles, but the copies 
of liens forming part of the complaint 
show that Hen was not claimed on the 
shingles, the answer of defendant spe- 
cifically denying all the allegations of the 


complaint and setting up as a new defense 
that the shingles were cut and sawed 
from shingle bolts made by other parties 
than the plaintiffs, to which plaintiffs 
filed no reply, does not entitle defendants 
to judgment on the pleadings: Id. 

In an action to enforce a logger’s lien 
proof that the logs were cut in the county 
where the notice was filed is necessary: 
Garneau v. Port Blakeley Mill Co., 8 W., 
467; Overbeck v. Calligan, 6 W., 342. 

In an action to foreclose a logger’s Hen, 
time checks given by the employer to a 
third party impleaded as defendant on ac- 
count of some interest in the logs are 
competent evidence: Garneau v. Port 
Blakeley Mill Co., supra. 

Where a notice of lien described logs 
as marked “T” on each end, while the 
proof described them as marked “circle T,” 
without showing the location of the mark, 
the notice and proof will be held sufficient 
in the absence of any showing that anyone 
Pos misled thereby: Casey v. Ault, 4 W., 
COSTS.—Liabilities of claimants for hav- 
ing notices prepared should be considered 
as moneys paid and taxed as costs; 
Creighton v. Cle, 10 W., 472. 

ATTORNEY'S FEES.—Twenty-five dol- 
lars attorney’s fees is not excessive in a 
loggers’ lien suit for each several claim- 
ant: Garneau v. Port Blakeley Mill Co., 
8 W., 468. 

The amount of attorney’s fee in logger’s 
Men case is within the discretion of the 
court, and the decision will not be dis- 
turbed, because no evidence was produced 
of the reasonable value thereof: Proulx v. 
Stetson & Post Mill Co., supra; distin- 
oe Cowie v. Ahrenstedt, 1 W., 416, 


A complaint in an action to foreclose a 
lien on shingles alleges sufficient ground 
for the issuance of a temporary injunction 
when it avers that the debt is due; that 
defendants are insolvent and financially 
irresponsible; and that the only security 
for plaintiff’s claim was the lien upon the 
shingles, which defendants were threaten- 
ing to and were about to remove from the 
oe and dispose of: Cady v. Case, 11 W., 


The issuance of a temporary injunction 
pendente lite to preserve and make ef- 
ficient a lien upon shingles, which plaintiff 
was seeking to enforce, is Warranted, al- 
though the allegations of tne complaint 
have been denied, when neither the amount 
sued for nor the right to a lien fs dis- 
puted by the defendants: Cady v. Case, 11 
W., 124. 

The owner of logs cannot defeat loggers’ 
liens thereon by intermingling the logs with 
others of the same brand: Creighton v. 
Cole, 10 W.,- 472. 

In taxing costs upon foreclosure of log- 
gers’ liens, liabilities incurred by the 
claimants for having lien notices prepared 
should be considered as moneys paid: Id. 

It is error to tax as costs fees paid a pri- 
vate citizen for preparing copies of the 
complaint and summons, and for the serv- 
ice thereof upon the defendants: Id. 

Semble, a rule of the superior court al- 
lowing such costs to be taxed is invalid: 


The complaint in an action to foreclose 
a logger’s lien is not demurrable on the 
ground that it does not allege, except as 
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a conclusion of law, that anything was plaintiff in the sum of three hundred three 
due the plaintiff, when it states that “under «and 87-100 dollars’: Mason v. McGee, 15 
the terms and conditions of the said con- W., 172. 

tract defendants became indebted to the 

§ 5941. Sheriff as Receiver. 

The sheriff of the county wherein the lien is filed shall be a receiver for the 
purpose of this chapter and shall be allowed such fees as may seem just to the 
court for services performed as such receiver, but such fees shall be accounted 
for by said sheriff, as other fees accruing to him for services performed in his 


office of sheriff. [L. 793, p. 482, § 12.] 


§ 5942. Answer of Defendant—Hearing. 

If the defendant or defendants appear in a suit to enforce any lien pro- 
vided by this chapter he or they shall make their answer on the merits of the 
complaint, and any motion or demurrer against the said complaint must be 
filed with the answer; and no motion shall be allowed to make complaint 
more definite and certain, if it appear to the court that the defendant or 


defendants have or should have knowledge of the facts, or that it can be made 
more certain and definite by facts which will appear necessarily in the testi- 


mony; but the case, unless the court sustains the demurrer to the complaint, 
shall be heard on the merits as speedily as possible, and amendments of the 
pleadings, if necessary, shall be liberally allowed. [L. 93, p. 432, § 13.] 


In loggers’ lien complaint where the plaint for want of sufficient facts should . 
claim of each plaintiff is separately pleaded, be overruled: Chevret v. Mechanics’ M. & 
if any of the causes of action are well L. Co., 4 W., 721. 
pleaded a general demurrer to the com- 
$ 5943. Enforcement of Lien Against Whole or Part. 

Any person who shall bring a civil action to enforce the lien herein pro- 
vided for, or any person having a lien as herein provided for, who shall be 
made a party to any such civil action, has the right to demand that such lien 
be enforced against the whole or any part of the saw logs, spars, piles or other 
timber or manufactured lumber or shingles upon which he has performed labor 
or which he has assisted in securing or obtaining, or which he has cut on his 
timber land during the eight months next preceding the filing of his hen, for 
all his labor upon or for all his assistance in obtaining or securing said logs, 
spars, piles or other timber, or in manufacturing said lumber or shingles 
during the whole or any part of the eight months mentioned in section 
0936, or for timber cut during the whole or any part of the eight months 
above mentioned. And where proceedings are commenced against any lot 
of saw logs, spars, pijes or other timber or lumber or shingles as herein 
provided, and some of the lienors claim liens against the specific logs, spars, 
piles or other timber or lumber or shingles proceeded against, and others 
against the same gencrally, to secure their claims for work and labor, the 
priority of the hens shall be determined as hereinbefore provided. [Cf. L. 
"77, p- 218, § 14; Cd. °81, § 1952; 1 H. C., § 1690; L. 793, p. 452, $ 14; see 
Or., 1598c, $ 12.] 


See note to § 5940, supra. 
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§ 5944. Errors Not to Invalidate Lien, When. 

No mistake or error in the statement of the demand, or of the amount of 
credits and offsets allowed, or of the balance asserted to be due to claimant, nor 
in the description of the property against which the claim is filed, shal] invali- 
date the lien, unless the court finds that such mistake or error in the statement 
of the demand, credits and offsets or of the balance due was made with intent 
to defraud, or the court shall find that an innocent third party without notice, 
direct or constructive, has, since the claim was filed, become the bona fide 
owner of the property liened upon, and that the notice of claim was so deficient 
that it did not put the party upon further inquiry, in any manner. [L. 793, 
p. 433, $ 15.] 


§ 5945. Innocent Third Party, Who is. 

It shall be conclusively presumed by the court that a party purchasing 
the property liend upon within thirty days given herein to claimants wherein 
to file their liens, is not an innocent third party, nor that he has become a 
bona fide owner of the property liened upon, unless it shall appear that he has 
paid full value for the said property, and has seen that the purchase money of 
the said property has been applied to the payment of such bona fide claims as 
are entitled to liens upon the said property under the provisions of this chapter, 
according to the priorities herein established. [L. ’93, p. 433, § 16.] 


The latter part of this section is not may see fit to consider bona fide and entl- 
open to objection that it seeks, without tled to liens on the property sold, in viola- 
due process of law, to dispose of the pur- tion of the constitution, Art. 1, §§ 3-16: Mc- 
chase money, and vest in the buyer the Coy v. Spithell, 13 W., 158 
authority to apply it to such claims as he 


$ 5946. Joinder—Costs. 

Any number of persons claiming liens under this chapter may join in the 
affidavit in section 5943 provided, and may join in the same action, and when 
separate actions are commenced the court may consolidate them. The court 
shall also allow as part of the costs the moneys paid for filing, making and 
recording the claim, and a reasonable attorney’s fee for each person claiming a 
lien. [Cf. L.?77, p. 219, § 15; Cd.’81, § 1953; 1 H.C., $1691; L.’93, p. 433, 
§ 17; Or., 1598c, $ 13.] 


The joinder of several claimants’ Hens in ee v. Mechanics’ M. & L. Co., 4 W., 
21. 


one notice of lien, where the character of 
the claims is the same, the property is 
proceeded against and each claim is sep- 
arately stated, is authorized by § 1691. 1 
Hill’s Code, which provides for the joinder 
in one action of foreclosure by persons 
claiming liens against the same property: 


§ 5947. Judgment, Enforcement of. 


Where a number of loggers have filed 
liens on a certain boom of logs they may 
all join in the action: Peterson v. Say- 
ward, 9 W., 503; and damages may be re- 
covered in the lien foreclosure or by sep- 
arate action: 


In each civil action judgment must be rendered in favor of each person 
having a hen for the amount due to him, and the court or judge thereof shall 
order any property subject to the lien herein provided for to be sold by the 
sheriff of the proper county in the same manner that personal property is sold 
on execution, and the court or judge shall apportion the proceeds of such sale 
to the payment of each judgment, according to the priorities established in 
this act pro rata in its class according to the amount of such judgment. [Cf. 
L. ’77, p. 219, § 16; Cd. 781, $ 1954; 1 H. C., § 1692; L. °93, p. 434, § 18; 
sce Or., 1598c, § 14. ] 
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In a joint action by a number of loggers, 
a judgment in their favor will be reversed 
as to one who fails to show that anything 
was due him either at the time of trial or 
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ings, proofs and findings establish that 
each assisted in producing certain logs, of 
which the marks and quantity in feet were 
given, the decree should set out the logs 


when notice was filed: Proulx v. Stetson upon which the several recoveries can be 
& Post Mill Co., 6 W., 478, 485. had: Garneau v. Port Blakeley Mill Co., 
Where a number of claimants join in 8 W., 467. 


foreclosing loggers’ liens and the plead- 


$ 5048. Sale as Personalty. 

The court or judge may order any property subject to a lien as in this 
chapter provided to be sold by the sheriff as personal property is sold on 
execution either before or at the time judgment is rendered, as provided in 
section next preceding, and the proceeds of such sale must be paid into ee 
to be applied as in said section directed. [Cf. L. ’77, p. 219, § 17; Cd. ’ 
$ 1955; 1 H. C., § 1693; L. 793, p. 434, § 19; Or., 15980, $ 15.] 


§ 5949. Damages for Eloigning or Removing Marks, etc.—Recoverable When. 

Any person who shall eloign, injure or destroy, or who shall render difti- 
cult, uncertain or impossible of identification any saw logs, spars, piles, 
shingles or other timber upon which there is a lien as herein provided, without 
the express consent of the person entitled to such lien, shall be liable to the 
lien holder for the damages to the amount secured by his lien, and it being 
shown to the court in the civil action to enforce said lien, it shall be the 
duty of the court to enter a personal judgment for the amount in such action 
against the said person, provided he be a party to such action, or the damages 
may be recovered by a civil action against such person. [Cf. L. 777%, p. 219, § 


18; Cd. ’81, § 1956; 1 H. C., § 1694; L. ’93, p. 434, $ 


$ 16.] 


This section in so far as it authorizes a 
personal judgment against the eloigner of 
property subject to a Hen without the right 
to a trial by jury, is void: McCoy v. Spit- 
hill, 13 W., 158. 

A personal judgment against a third 
party for damages is unwarranted when the 
act of enloignment was committed prior 
to the taking effect of this law: Garneau 
v. Port Blakeley Mill Co., 8 W., 467; also a 
judgment for damages when there is no 
proof of the value of the logs: Id. 

Under § 1694, 1 Hill's Code, the action of 
the holder of a lien upon saw logs for dam- 
ages by reason of their being sawed into 
lumber, destroying identification, is not of 
equitable cognizance, but at law, and where 
the judgment is for less than $200 an ap- 
peal will not He: Tom the Cook v. Say- 
ward, 5 W., 

In an action for damages for the destruc- 
tion of certain logs, defendant cannot set 
up as a counter claim that the logs had 
been sold to defendant, and that in a 
former case plaintiff had secured a fore- 
closure of his lien and a sale of a portion 
of the logs which had not been destroyed: 
Peterson v. Sayward, 9 W., 503. 

An action for damages may be main- 
tained against persons injuring or de- 
stroying logs, and the complaint states a 
cause of action when it alleges that plain- 
tiff performed work on a certain boom of 


20; see Or., 1598d, 


logs, for which they filed their lien no- 
tices within the statutory time; that the 
logs were sold to defendants, who, know- 
ing the logs were subject to liens, sawed 
them into lumber without the consent of 
plaintiffs, etc.: Id.; a prior adjudication to 
establish the liens is not necessary to main- 
tain the action: 

In an action to foreclose loggers’ liens the 
person who destroyed the identity of the 
logs to which the right of lien attached 
cannot be made a party defendant for the 
purpose of being made to respond in dam- 
ages, but the remedy of the laborers is 
to bring separate actions against their em- 
plovers for the sum due, and under § 1694, 1 
Hill's Code, they have another right of ac- 
tion against the person sawing up and 
destroying the identity of the logs for the 
actual damages suffered by them: Singer 
v. Wallace, 3 W., 576. 

In an action for damages for destroying 
the identification and removal of lumber 
for which a lien is claimed there is no 
appellate jurisdiction if the amount is less 
than $200: Chapin v. Kenoyer, 12 W., 536. 

In an action to foreclose loggers’ liens 
and for damages against an eloigner of the 
property, the joinder of the law and equity 
actions will not deprive the one charged 
with eloignment of the right to trial by 
jury: McCoy v. Spithill, 13 W., 158. 
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CHAPTER VII. 
OF LIENS ON STEAMERS, BOATS, ETC. 


§ 5053. Vessels, etc., Liable for Liens, When. 
All steamers, vessels, and boats, their tackle, apparel, and furniture, are 
liable, — 

1. For services rendered on board at the request of or on contract with their 
respective owners, masters, agents, or consignees; 

2. For supplies furnished in this state for their use, at the request of their 
respective owners, masters, agents, or consignees; 

3. For work done or material furnished in this state, for their construc- 
tion, repair, or equipment, at the request of their respective owners, masters, 
agents, consignees, contractors, sub-contractors, or other person or persons 
having charge in whole or in part of their construction, alteration, repair, or 


equipment; and every contractor, sub-contractor, builder, or person having 


charge, either in whole or in part, of the construction, alteration, repair, or 
equipment of any vessel shall be held to be the agent of the owner, for the 
purposes of this chapter; 

4. For their wharfage and anchorage within this state; 

5. For non-performance or mal-performance of any contract for the trans- 
portation of persons or property between places within this state, or to or from 
places within this state, made by their respective owners, masters, agents, or 
consignees; 

6. For injuries committed by them to persons or property within this state, 
or while transporting such persons or property to or from this state. 

Demands for these several causes constitute liens upon all steamers, vessels, 
and boats, and their tackle, apparel, and furniture, and have priority in their 
order herein enumerated, and have preference over all other demands; but 
such liens only continue in force for the period of three years from the time 
the cause of action accrued. [Cf. L. 58, p. 29, § 1; L. 77, p. 216, $ 1; Cd. 
’81, § 1939; 1 H. C., § 1678; see Or., § 3690.] 


See supra § 4828, notes, when survivor The libel averring that the material was 


may sue. 
Doubt expressed as to the power of the 
legislature to confer jurisdiction upon 
courts to entertain an in rem proceeding in 
admiralty. for materials furnished in the 
building of a vessel: Waddell v. Str. Daisy, 
2 W. T., 76. 
In determining whether a contract for the 
furnishing of materials in the construction 
of a vessel is a maritime contract, the 
test íis, not the location of the hull, as to 
being on the ways or afloat, but rather, 
was she so far tinished at the time that 
anything further done upon or about her 
would in its nature be maritime: Id. 
Where it appears that a person has a 
contract, for the furnishing of machinery 
for a vessel, and the materials of a third 
person, who had full knowledge, were used 
in the construction of such machinery, and 
it appearing that the owner of the steam 
vessel, or his agent, authorized the using of 
said materials, the steamer is not liable for 
the same: 


used in the building of the vessel. demon- 
strates that the contract was not maritime, 
and that this court is without jurisdiction 
in rem: ; 

Under this chapter, providing for enforc- 
ing liens by civil action against vessels, for 
labor and materials furnished. there may be 
a decree of lien, and foreclosure of the 
same, upon a vessel for the price of ma- 
chinery and other material used in its con- 
struction; and such statute is valid, al- 
though it may contain no provision for re- 
cording the lien, nor any provision author- 
izing the seizure of the vessel pending the 
emon Wash. I. W. Co. v. Jensen, 3 W., 


The foreclosure of a lien upon a vessel, 
and the appointment of a receiver, being 
matters of an equitable nature, in an ac- 
tion wherein such relief is sought, is prop- 
ae brought on the equity side of the court: 


Material men have no Hen upon a domes- 
tic vessel, in her home port, or that in 
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which the owner resides. Peculiar circum- 
stances, such as mentioned in the opinion, 
may qualify this rule: Price v. Frankel, 
1 W. T., 33 


The common law, not favoring liens, 
S a surrender of possession a waiver 
of lien: x 

The statute of California, providing lia- 
bility against vessels for supplies and ma- 
terials furnished, within that state, creates 
no lien upon vessels, until proceedings are 
instituted to enforce the liability as con- 
templated by that statute. There being no 
such lien created in this case, this court 
sitting in admiralty can exercise no juris- 
diction: 

In the absence of special proceedings in 
the foreclosure of liens upon vessels, it is 
within the power of the court, sitting as a 
court of chancery, to appoint a receiver to 
take charge of the property pending such 
proceedings: Wash. I. W. Co. v. Jensen, 
supra. 

It is the settled rule in the construction 
of lien laws that the legislature will not be 
presumed to have provided a lien for the 
claims of persons, not in privity with the 


§ 5954. Enforcement of Liens. 


OF LIENS UPON FARM PRODUCTS. 


[22 5954-5957 


owner of the property against which the 
lien is sought, unless such provision is made 
in unequivocal language; and such inten- 
tion does not appear in the language of our 
lien law, but a fair construction shows the 
contrary: Waddell v. Str. Daisy, supra. 

The personal representatives of passen- 
gers killed in a collision can maintain a 
suit in admiralty in a federal court against 
the vessel in fault, when the local law gives 
them a right of action, and makes the dam- 
ages a lien on the vessel as provided in 
this chapter and in $$ 4828, 4838: The Pre- 
mier, 59 Fed. Rep. (Wash.), 797. 

A state court has jurisdiction to enforce 
a lien on a vessel operating upon navigable 
waters within the state, for labor and ma- 
terials furnished in its construction, and 
before it so engaged in navigation: Lake 
Nav. Co. v. Austin Elec. Supply Co., 30 Pac. 
Rep. (Tex.), 832. 

Liens conferred by a statute of the state 
to secure a demand founded on a maritime 
contract are enforceable in admiralty, al- 
though the demand is one for which no lien 
exists by the general maritime law: The 
Lottawana, 21 Wall., 558. 


Such liens may be enforced, in all cases of maritime contracts or service, 


by a suit in admiralty, in rem, and the law regulating proceedings in admiralty 
shall govern in all such suits; and in all cases of contracts or service not mari- 
time, by a civil action in any district court of this territory. [L. 777, p. 216, 


$ 2; Cd. °81, § 1940.] 


To what extent this and the last preced- 
ing section are enforcible is uncertain with- 
out adjudication, hence they have been in- 
serted as in the Code of ’81 without change. 

It was held in The Willapa (2% Or., 11; 34 
Pac., 689) that Hill’s Code, § 3690, so far as 
it authorized proceedings in rem in the 
state courts to enforce a lien for necessary 


give exclusive jurisdiction in such cases to 
the district courts of the United States. 

. The state courts have jurisdiction to en- 
force, by a proceeding in rem, liens given 
by its laws for materials furnished in con- 
structing domestic vessels. notwithstanding 
exclusive jurisdiction of all maritime causes 
given the United States district courts by 


supplies for a vessel in her home port, is 
invalid, as contravening U. S. Const., Art. 
III., $ 2, and U. S. Rev. St., §§ 563, 711, which 


§ 9, Judicial act. 1789: The Victorian, 24 Or., 
21; 32 Pac., 1040. 


CHAPTER VIII. 


OF LIENS ON FARM PRODUCTS. 


$ 5957. Farm Laborers’ and Landlords’ Liens. 

Any person who shall do labor upon any farm or land, in tilling the same 
or in sowing or harvesting or threshing any grain, as laborer, contractor, or 
otherwise, or laboring upon, or securing or assisting in securing or housing any 
crop or crops sown, raised, or threshed thereon during the year in which said 
work or labor was done, such person shall have a lien upon all such crops as 
shall have been raised upon all or any of such land, for such work or labor, and 
every landlord shall have a lien upon the crops grown or growing upon the 
demised lands of any year for the rents accrued or accruing for such year, 
whether the same is paid wholly or in part in money or specific articles of prop- 
erty, or products of the premises, or labor, and also for the faithful perform- 
ance of the lease; and the lien created by the provisions of this section shall be 
a preferred lien, and shall be prior to all other liens. [Cf. L. ’79, p. 150, § 1; 
Cd. 781, § 1975; L.’86, p. 114, $1; L. 791, p. 144, § 1; 1 H. C., § 1695.] 
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Employer cannot claim lien covering the 
labor of his employees. The above section 
was intended to secure and protect the per- 
sonal earnings of laborers, and not to give 
a lien to contractors who hire the services 
of others. The lien is given to laborers 
actually performing the services with their 
teams or other implements of labor: Mohr 
v. Clark. 3 W. T., 440. 

One who harvests and threshes grain is 
entitled to a lien therein for wages, unless 
there {s something in the nature of his con- 
tract showing that he did not look to such 
property for security. Leaving the grain 
thus harvested and threshed on the prem- 
ises of the owner in charge of a third per- 
son is not a waiver of the lien against an 
attaching creditor with knowledge of the 
claim of lien: Hogue v. Sheriff of Lewis 
Co.. 1 W. T., 172. 

Farm labor statute giving Hens held con- 
stitutional: Essency v. Essency, 10 W.. 375; 
tut under the statute no lien can be claimed 
for a team, but might be maintained for a 
person and a team where there is no sepa- 
rate specification of contract price for per- 
son and team: R 

The lien given by this section to laborers 
for work in growing farm crops Ís superior 
to all other liens thereon, including that of 
a prior chattel mortgage: Sitton v. Dubois, 
l4 W., 624. 


$ 5958. Priority of Liens. 


An act giving farm laborers priority over 
all other liens upon crops which they have 
assisted in raising is not unconstitutional 
as impairing the obligation of contracts, 
although the crop had been mortgaged in 
advance of the labor thereon, where such 
act was in force at the time of the execu- 
tion of the mortgage, and must there- 
fore have entered into and formed a part 
of the contract: Id. 

In an action to foreclose a laborer’s lien 
on a certain quantity of wheat upon 
which it was alleged that a number of 
deferdants had, or claimed, a lien, one 
defendant is not entitled to set up by 
cross complaint that a co-defendant con- 
verted the property to his own use to the 
cross complainant’s damage, as such 
claim relates to matters not embraced in 
the original complaint: Hill v. Frink, 11 
W., 562. 

In an action to enforce a laborer’s lien 
upon certain farm products, evidence is 
competent which tends to show that 
plaintiff was in fact interested in the con- 
tract made by the owners of the products 
with another for the raising of the crops, 
and that the cost of production of such 
crops had been fully paid under the con- 
tract: Essency v. Essency, supra. 


The liens provided for in the last section are preferred liens, and are prior 


to any other liens or incumbrance upon said crop or crops, except that the 
interest of any lessor in any portion of the crop raised where the premises is 
leased in consideration of a share of the crop raised, shall not be subject to such 
lien. [L. 779, p. 150, § 2; Cd. 781, § 1976; L. ’83, p. 45, § 5.] 


§ 5959. Claim to be Verified and Filed—How Enforced. 

Any person claiming the benefit of this chapter must, within forty days 
after the close of said work and labor, or after the expiration of the term, or 
after the expiration of each year of the lease, for which any lands were demised, 
file for record with the county auditor of the county in which said work and 
labor was performed, or said demised lands are situated, a claim which shall be 
in substance in accordance with the provisions of section 5936, so far as the 
same may he applicable, which said claim shall be verified as in said section 
provided, and said liens may be enforced in a civil action in the same manner, 
as near as may be, as provided in section 5940: Provided, That the lien hereby 
created in favor of landlords shall only apply when the lease has been recorded. 
[Cf. L. 79, p. 150, $3; Cd. °81, $1977; L.’86, p. 115, § 2; L. 88, p. 130, § 1; 
1 H. C., § 1696.] 


Compare Code of '81, § 1978, rights secured Isaacs, supra. 
to lien holders. In a claim of lien for farm labor where 
Under this section giving farm laborers no demurrer is interposed for deficiency of 
liens all may join in filing claims, but the description in the lien notice, the defect 
verification may be made by one of the is cured by the decree of foreclosure: Id. 
number: Payne v. Isaacs, 10 W., 173; and In a particular case of foreclosure on 
in such case an attorney’s fee may be wheat a judgment was rendered for plain- 
allowed: Td.: see Cheveret v. Mechanics’ tiffs against attaching creditors of the 
Mill Co., 4 W.. T21. tenant: Id.; and in such action against 
A farm laborer’s llen, when it appears the tenant to enforce farm: laborer’s lien 
that his labor was conclueed more than the landlord is neither a proper or neces- 
forty days prior to the tiling of the llen sary party: Id. 
notice, his Hen will be defeated: Payne v. : ` 
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CHAPTER IX. 


OF LIENS FOR STORAGE AND ADVANCED CHARGES, 


$ 5963. When Lien Exists. 

Whenever property upon which charges for advances, freight, transporta- 
tion, wharfage, or storage, due and unpaid, and a lien shall remain and be held 
in store by the person or persons in whose favor such lien exists uncalled for, 
it shall be lawful for such person or persons to cause such property to be sold 
as is herein provided. [Cd. 81, § 1980; 1 H. C., § 1699.] 


§ 5964. When Certain Property May be Sold for Charges. 

If said property consists of live stock, the maintenance of which at the 
place where kept is wasteful and expensive in proportion to the value of the 
animals, or other of the perishable property liable, if kept, to destruction, 
waste, or great depreciation, the person or persons having such lien may sell 
the same upon giving ten days’ notice. [Cd. 81, § 1981; 1 H. C., § 1700; see 
L. 763, p. 421, § 2.] 


§ 5965. When Other Property May be Sold. 

All other property upon which such charges may be unpaid, due, and a 
lien, after the same shall have remained in store uncalled for for a period of 
thirty days after such charges shall have become due, may be sold by the person 
` or persons having a lien for the payment of such charges upon giving ten days’ 
notice: Provided, That where the property can be conveniently divided into 
separate lots or parcels, no more lots or parcels shall be sold than shall be 
sufficient to pay the charges due on the day of sale, and the expenses of the 
sale. [Cd. ’81, § 1982; 1 H. C., $ 1701.] 


$ 5966. Application of Proceeds of Sale. 

The monevs arising from sales made under the provisions of this chapter 
shall first be applied to the payment of the costs and expenses of the sale, and 
then to the payment of the lawful charges of the person or persons having a 
lien thereon for advances, freight, transportation, wharfage, or storage, for 
whose benefit the sale shall have been made; the surplus, if any, shall be re- 
tained, subject to the future lawful charge of the person or persons for whose 
benefit the sale was made, upon the property of the same owner still remaining 
in store uncalled for, if any there be, and to the demand of the owner of the 
property who shall have paid such charges or otherwise satisfied such lien, and 
all moneys remaining uncalled for, for the period of three months, shall be 
paid to the county treasurer, and shall remain in his hands a special fund for 
the benefit of the lawful claimant thereof. [Cd. ’81, § 1983; 1 H. C., § 
1702. ] 


$ 5967. Special Contract Not Affected. 
Nothing in this chapter contained shall be so construed as to alter or 
affect the terms of any special contract in writing, made by the parties, as to 
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the advances, affreightment, wharfage, or storage; but when any such special 
contract shall have been made, its terms shall govern, irrespective of this 
chapter. [Cd. ’81, § 1984; 1 H. C., § 1703.] 


$ 5968. Notices, How Given. 

All notices required under this chapter haii be given as is or may be by 
law provided in cases of sales of personal property upon execution. [Cd. ’81, 
$ 1985; 1 H. C., § 1704.] 


CHAPTER X. 
OF LIENS FOR KEEPING LIVE-STOCK. 


§ 5971. Creation of Lien. 

Any farmer, ranchman, herder of cattle, tavern-keeper, livery and board- 
ing stable keeper to whom any horses, mules, cattle, or sheep shall be intrusted 
for the purpose of feeding, herding, pasturing, training, caring for, or ranch- 
ing, shall have a lien upon said horses, mules, cattle, or sheep for the amount 
that may be due for such feeding, herding, pasturing, training, caring for, or 
ranching, and shall be authorized to retain possession of such horses, mules, 
cattle, or sheep until the said amount is paid: Provided, That these pro- 
visions shall not be construed to apply to stolen stock. [L. 791, p. 151, § 1; 1 
H. C., § 1705.] 


Under this section an agistor’s lien is 
not conferred upon one who is hired by 
the month to herd sheep, where the pos- 


for services under this section accepts a 
bill of sale or chattel mortgage on the 
horse he loses his priority over a mort- 


session of and responsibility for such 
sheep remain with the owner: Hooker v. 
McAllister, 12 W., 46. 

Where a horse trainer entitled to a lien 


gagee whose lien accrued subsequent to 
the rendition of service: Murray v. Guse, 
, 


$ 5972. Enforcement. 

Any person having a lien under the provisions of the last preceding sec- 
tion may enforce the same by an action in any court of competent jurisdiction; 
and said property may be sold on execution for the purpose of satisfying the 
amount of such judgment and costs of sale, together with the proper costs of 
keeping the same up to the time of said sale. [L. 791, p. 151, § 2; 1 H. C., § 
1706.] 
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CHAPTER XI. 
OF LIENS OF INN KEEPERS AND THEIR LIABILITY. 


§ 5975. Lien Upon Baggage, etc. 

Hereafter all hotel keepers, inn keepers, lodging house keepers, and 
boarding house keepers in this state shall have a lien upon the baggage, prop- 
erty, or other valuables of their guests, lodgers, or boarders brought into such 
hotel, inn, lodging house, or boarding house by such guests, lodgers, or board- 
ers, for the proper charges due from such guests, lodgers, or boarders for their 
accommodation, board, or lodging, and such other extras as are furnished at 
their request, and shall have the right to retain in their possession such bag- 
gage, property, or other valuables until such charges are fully paid, and to sell 
such baggage, property, or other valuables for the payment of such charges 
in the manner provided in the next succeeding section of this chapter. [L. 
790, p. 96, § 1; 1 H. C., § 2710.] 


§ 5976. Sale to Satisfy Lien—Notice. 

Whenever any baggage, property, or other valuables which have been 
retained by any hotél keeper, inn keeper, lodging house keeper, or boarding 
house keeper in his possession by virtue of the provision of the next preceding 
section of this chapter shal] remain unredeemed for the period of three months 
after the same shall have been so retained, then it shall be lawful for such 
hotel keeper, inn keeper, lodging house keeper, or boarding house keeper to 
sell such baggage, property, or other valuables at public auction, after giving 
the owner thereof ten days’ notice of the time and place of such sale, through 
the postoffice, or by advertising in some newspaper published in the county 
where such sale is made, or by posting notiges in three conspicuous places in 
such county, and out of the proceeds of such sale to pay all legal charges due 
from the owner of such baggage, property, or other valuables, including proper 
charges for storage of the same, and the overplus, if any, shall be paid to the 
owner upon demand. [L.’90, p. 96;§ 2; 1 H. C., § 2711.] 


§ 5977. Responsibility Limited. 

No inn keeper who constantly has in his inn an iron safe or suitable vault 
in good order, and fit for the safe custody of money, bank nutes, jewelry, 
articles of gold and silver manufacture, precious stones and bullion, and who 
keeps a copy of this section, printed by itself in large, plain Roman type, and 
framed, constantly and conspicuously suspended in the oifice, bar room, saloon, 
reading, sitting, and parlor room of his inn, and also a copy printed by itself in 
ordinary-sized plain Roman type, posted upon the inside of the entrance door 
of every public sleeping room of his inn, shall be liable for the loss of any such 
article suffered by any guest, unless such guest has first offered to deliver such 
property lost by him to such inn keeper for custody in such iron safe or vault, 
and such inn keeper has refused or neglected to receive and deposit such prop- 
erty in his safe or vault, and to give such guest a receipt therefor: Provided, 
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That all doors to rooms furnished to guests shall be provided with slide-bolts 
inside of such rooms on all doors; otherwise he shall be liable; but every inn 
keeper shall be liable for any loss of the above enumerated articles by a guest in 
his inn, when caused by the theft or negligence of the inn keeper or any of his 
servants. [L. 90, p. 95, § 1; 1 H. C., § 2712.] 


CHAPTER XII. 
OF PREFERENCE RIGHTS OF EMPLOYEES. 


§ 5981. Priority of Wages, etc., in Insolvency. 

In all assignments of property made by any person to trustees or assignees 
on account of the inability of the person at the time of the assignment to pay 
his debts, or in proceedings in insolvency the wages of the miners, mechanics, 
salesmen, servants, clerks, or laborers employed by such persons to the amount 
of one hundred dollars each, and for services rendered within sixty days pre- 
viously, are preferred claims, and must be paid by such trustees or assignees 
before any other creditor or creditors of the assignor. [L. 777%, p. 223, § 34; 
Cd. 781, § 1972; 1 H. C., § 3122.] 


$5982. Preference on Death of Employer. 

In case of the death of any employer, the wages of each miner, mechanic, 
salesman, clerk, servant, and laborer for services rendered within sixty days 
next preceding the death of the employer, not exceeding one hundred dollars, 
rank in priority next after the funeral expenses, expenses of the last sickness, 
the charges and expenses of administering upon the estate, and the allowance 
to the widow and infant children, and must be paid before other claims against 
the estate of the deceased person. [L. 777%, p. 223, § 35; Cd. 781, § 1973; 1 H. 
C., § 3123.] 


See infra, § 6333, order of payment of debts of estates. 


§ 5983. Notice and Presentment of Claims. 

In cases of executions, attachments, and writs of similar nature issued 
against any person, except for claims for labor done, any miners, mechanics, 
salesmen, servants, clerks, and i: dorers who have claims against the defendant 
for labor done, may give notice of their claims and the amount thereof, sworn 
to by the person making the claim to the creditor and the officer executing 
either of such writs at any time before the actual sale of property levied on, amd 
unless such claim is disputed by the debtor or a creditor, such officer must pay 
to such person, out of the proceeds of the sale, the amount each is entitled to 
receive for services rendered within sixty days next preceding the levy of the 
writ, not exceeding one hundred dollars. If any or all the claims so presented 
and claiming preference under this chapter are disputed by either the debtor 
or a creditor, the person presenting the same must commence an action within 
ten days from [for] the recovery thereof, and must prosecute his action with 
due diligence, or be forever barred from any claim of priority of payment 
thereof; and ihe officer shall retain possession of so much of the proceeds of 
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the sale as may be necessary to satisfy such claim, until the determination of 
such action; and in case judgment be had for the claim or any part thereof, 
carrying costs, the costs taxable therein shall likewise be a preferred claim, 
with the same rank as the original claim. [L. 777, p. 223, § 36; Cd. ’81, § 
1974; 1 H. C., § 3124.] 


Where property was attached, but before In the original action, will not gi èe such 


judgment the action was dismissed by plaine claimants a claure of action against the- mort- 
tiff, and a chatte mortgage taken and fore- gagee; Wells y. Columbia Nail Bank, 6 W. 
elosed thereou, the fact that certain labor 621 


notices under this section were served 


CHAPTER XIII. 


OF THE CONSTRUCTION OF STATUTES RELATING TO LIENS, 


$5984. Provisions Extended to Farm Laborers, 

All rights secured to the holders of liens upon logs, under the provisions 
of chapter VI., shall inure to the benefit of those nolding liens under the 
provisions of this chapter, and the said lien holders hereunder, shall have the 
same right to have their liens recorded, the same right of foreclosure, of 
joinder of parties, of judgment over against the person primarily liable, and 
against any person who shall injure or impair their lien or any of their rights, 
as are above secured to the holders of liens upon logs, under said chapter VL 


[Cd. ’81, § 1978.] 
This section is still in force: Pain v. Isaacs, 10 W., 178, 174; Gleason v. Tacoma Hotel 
16 W., 412, 416 


§ 5985. Construction of Lien Law. 

In construing the provisions of the lien law, words used in the masculine 
gender include the feminine and neuter, the singular number includes the 
plural, and the plural the singular; the word “person” includes a corporation 
as well as a natural person, and the word “writing” includes printing. [L. 777, 
p. 224, § 37; Cd. 781, § 1979; 1 H. C., § 1707.] 


See supra §§ 4784-4788, construction of terms in general, 


§ 5986. Extent of Lien Law. 

This chapter establishes the law of this-state respecting the subject to 
which it relates, and its provisions and all proceedings under it are to be liber- 
ally construed with a view to effect its object. [L. ’77, p. 224, § 39; Cd. 81, 
§ 1979; 1 H. C., § 1980.] 


See supra § 4784, construction of statutes in general, 
Bee supra § 6917, construction, 
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TITLE XXXIV. 
OF EVIDENCE. 


CHAPTER I. OF THE COMPETENCY OF WITNESSES ; ; ‘ 5990 
II. Or THE MANNER OF COMPELLING THE ATTENDANCE 


OF WITNESSES š i 5 ý á š 5995 


III. Or THE EXAMINATION OF PARTIES ; é x 6008 . 


IV. Or DeEposiTions . ; : x è ; e 6017 


V. Or PERPETUATION OF TESTIMONY . Á í ‘ 6034 . 


VI. Or Documentary EVIDENCE $ x á & 6040 

VII. Or OATHS AND AFFIRMATIONS ; à ‘ š 6054 

VIII. Or tHe RESTORATION or Lost REcorps ° e 6063 
CHAPTER I. 


OF THE COMPETENCY OF WITNESSES. 


$ 5990. Who May Testify. 
Every person of sound mind and suitable age and discretion, except as 


hereinafter provided, may be a witness in any action or proceeding. [L. 754, 
p. 186, $ 289; Cd. ’81, § 388; 2 H. C., § 1645.] 


See supra § 4993, mode and procedure. ard evidence do not alter the common law 
Ste supla § >l, examination of witnesses rule that an accessory before the fact is 
before legislative committee. not a “ xmpetent witness on behalf of the 


See supra § 5001, juror may be examined ater Edwards v. Territory, 1 W. T., 
D 


as witness. . 
See infra § 6946, trial and procedure in See 9 Am. & Eng. Ency. of Law, title, 


criminal cases. witnesses. 
The statutes (1862) relative to witnesses 


§ 5991. Not Excluded on Ground of Interest, Exception. 

No person offered as a witness shall be excluded from giving evidence by 
reason of his interest in the event of the action, as a party thereto or otherwise; 
but such interest may be shown to affect his credibility: Provided, however, 
That in an action or proceeding where the adverse party sues or defends as 
executor, administrator, or legal representative of any deceased person, or as 
deriving right or title by, through, or from any deceased person, or as 
the guardian or conservator of the estate of any insane person, or of any minor 
under the age of fourteen years, then a party in interest or to the record shall 
not be admitted to testify in his own behalf as to any transaction had by him 
with or any statement made to him by any such deceased or insane person, 
or by any such minor under the age of fourteen years: Provided further, That 
this exclusion shall not apply to parties of record who sue or defend in a rep- 
resentative or fiduciary capacity, and who have no other or further interest in 
the action. [Cf. I. 754, p. 186, § 290; L. 67, p. 88, § 1; L. ’73, p. 106, § 382; 
Cd. 81, $ 389; L. 90, p. 91, $ 1; 2 II. C., § 1646.] 
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See infra § 6213, notes, 
certain cases. 

See infra § 5993, who incompetent. 

See infra § 594. who disqualitied. 

Under this section, in an action by an ad- 
ministrator against a son of the deceased, 
for appropriation of property belonging to 
the estate, a brother of the defendant is 
not interested adversely to the estate and 
may testify therein: McCoy v. Ayers, 2 
W. T., 307. 

The rule prohibiting conversations be- 
tween a deceased person and a party in 
interest extends to a stockholder in a cor- 
poration, which is a party to an action, 
in which the stockholder is the real party 
in interest: Gilmore v. H. W. Baker Co., 
12 W., 468; the reason of the rule is to re- 
quire one to remain silent as to any 
transaction had by him with a deceased 
Id., 472; see Wolferman v. Bell, 6 
Where parties claim title in lands by, 
through or from a deceased person, the 
declarations of the decedent to either 
party to the record cannot be testified to 
by them under this section: Smith v. Tay- 
lor, 2 W., 422, 425. The words ‘‘legal rep- 
resentative” as used in this section are nct 
synonymous with “personal representa- 
tive’: Id. 

The death of a party to an action and 
the substitution of his legal representa- 
tive will not render inadmissible the dep- 
osition of an adverse party in interest, 
when at the time the deposition was 
taken, the testimony of the witness was 
competent: Neis v. Farquharson, 9 W., 


In an action to recover for services as 
a domestic in the family of a decedent, 
testimony is admissible on the part of 
plaintiff? to show that he was employed in 
the house of the decedent and the char- 
acter of the work performed by him there, 
as such testimony does not come within 
the prohibition of this section prohibiting 
testimony of conversations had with a 
ee person: Ah How v. Furth, 13 W., 


proceedings in 


In an action upon a promissory note al- 
leged to have been executed by a decedent, 
and to which the defense has been set up 
that it is a forgery, evidence of statements 


§ 5992. Conviction of Crime, Effect of. 


OF THE COMPETENCY OF WITNESSES. 


[3 5992 


made by decedent at about the time of 
the date of the note is admissible for the 
pur pose of showing the improbability of his 
nee executed it: Moore v. Palmer, 14 

The rule prohibiting the introduction in 
evidence of conversations held between a 
deceased person and a party in interest 
will exclude the testimony of a stockholder 
in a corporation, which is a party to an 
action brought by the representatives of 
a decedent’s estate upon a lease, when 
such stockholder, at the time of the al- 
leged conversation, which was prior to the 
formation of the corporation to which he 
had assigned the lease, was the real party 
in interest. A party at whose request in- 
competent testimony has been admitted 
connot complain of the errors: Gilmore 
v. The H. W. Baker Co., 12 W., 468 

The rule excluding the testimony of an 
interested party in an action against the 
executor of a deceased person will apply 
to one who has conveyed away his inter- 
est in the land which is the subject matter 
of the action by a deed absolute on its 
face, but in reality only a mortgage, even 
though, for the purpose of rendering his 
testimony competent, he executes a re- 
lease of his right to redeem: Thorne v. 
Joy. 15 W., 88. 

Agreements and arrangements entered 
into with a deceased person cannot be 
given in evidence in an action against his 
executor by parties whose interests are 
adverse, even if competent as to another 
defendant in the action, when the relief 
sought against such other defendant is 
incidental to the principal object sought 
by the action against such executor, and 
when the court has not heen sufficiently 
advised as to the restrictive purpose for 
which the evidence was offered: Id. 

GENERALLY.—A similar statute exists 
in California (§ 1880), under which, the 
application of the rule is held to include 
nominal parties to the action: Blood v. 
Fairbanks, 50 Cal., 420; but has no appli- 
cation to a party claiming a family allow- 
ance: Estate of McCausland, 52 Cal., 568; 
see Harris v. Bank, 1 Am. St. Rep., 211, 
note: Larsen v. Johnson, 23 Am. St. Rep., 
404: First Natl. Bank v. Payne, 3 Am. St. 
Rep., 526, note. 


No person offered as a witness shall be excluded from giving evidence 
by reason of conviction of crime, but such conviction may be shown to affect 
his credibility: Provided, That any person who shall have been convicted of 
the crime of perjury shall not be a competent witness in any case, unless 
such conviction shall have been reversed, or unless he shall have received a 
pardon. [L.791, p. 33,81; 2 H. C., § 1647; see L. 754, p. 196, § 292; Cd. 781, 


§ 390.] 


See infra § 6911, defendant as witness in 
his own behalf. 

The former conviction of a witness for 
the commission of a misdemeanor cannot 
be proven for the purpose of affecting his 
credibility: State v. Payne. 6 W., 563. 

It is not error under § 6950, Infra, to al- 
low one indicted with the prisoner, but 
not put upon trial with him, to be used us 
a witness for the state prior to his dis- 
charge: Edwards v. State, 2 W., 291. 

Proof that defendant in a criminal pros- 
ecution has formerly been confined in the 
county jail is irrevelant: State v. Payne, 
supra. 


The only competent evidence of former 
conviction is the production of the judg- 
ment of a court of competent jurisdiction, 
fevnded upon an indictment or other prop- 
er accusation: Id. 

One who has been convicted of a felony 
may testify: People v. MeLane, 60 Cal., 412; 
and a person found guilty and sentenced 
is competent, as well as one found guilty 
but not sentenced: People v. McGloin, 9t 
N. Y.. 241; and the rule applies as to con- 
viction of felony in another state: Na- 
ticnal Trust Co. v. Gleason, 3 Am. St. 
Rep., 632. 
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§ 5993. Who Incompetent. 
The following person shall not be competent to testify :— 

1. Those who are of unsound mind, or intoxicated at the time of their pro- 
duction for examination; and 

2. Children under ten years of age who appear incapable of receiving just 
impressions of the facts respecting which they are examined, or of relating 
them truly. [L. 754, p. 186, § 293; L. 63, p. 154, § 330; L. ’73, p. 106, § 384; 
Cd. 781, § 391; 2 H. C., § 1648.] 


When children may testify, See note to McGuff v. State, 16 Am. St. Rep., 31. 


§ 5994. Who Disqualified. 
The following persons shall not be examined as witnesses:— 

1. A husband shall not be examined for or against his wife without the 
consent of the wife, nor a wife for or against her husband without the consent 
of the husband; nor shall either, during marriage or afterwards, without the 
consent of the other, be examined as to any communication made by one to 
the other during marriage. But this exception shall not apply to a civil action 
or proceeding by one against the other, nor to a criminal action or proceeding 
for a crime committed by one against the other; 

2. An attorney or counselor shall not, without the consent of his client, 
be examined as to any communication made by the client to him, or his advice 
given thereon in the course of professional employment; 

3. A clergyman or priest shall not, without the consent of the person mak- 
ing the confession, be examined as to any confession made to him in his pro- 
fessional character in the course of discipline enjoined by the church to which 
he belongs; 

4. A regular physician or surgeon shall not, without the consent of his 
patient, be examined in a civil action as to any information acquired in 
attending such patient, which was necessary to enable him to prescribe or act 
for the patient; 

5. A public officer shall not be examined as a witness as to communications 
made to him in official confidence, when the public interest would suffer by the 
disclosure. [Cf. L. 754, p. 187, § 294; L. 773, p. 107, § 385; L. ’79, p. 118, 
S$ 1; Cd. *81, § 392; L. *86, p. 73, $ 1; 2 H. C., $ 1649; see Ja., $$ 4893, 
4894. ] 


See infra § 6940, competency of witnesses client himself first opened the matter: 
in criminal cases. A proviso to Subdivision Hall, ete.. Co. v. Wilbur, 4 W., 644; fol- 
1 of this section was added by the Laws lowed in Columbia, ete., Ry. Co. v. Brail- 
of 'S6h, but the title of the act is insuf- lard, 5 W., 492. 
ficient: hence same is omitted, In an action by a hushand for seduction 

A wife may be a witness in her own of his wife, she cannot testify except with 
Dehalf in an action for divorce: Lee v. the consent of the husband: Speck v. 
Lee, 3 W.. 256; see Toole v. Toole, 34 Am. Gray, 14 W., 559; following State v. Hal- 
St. Rep., 482, note. bert, 14 W., 306. 

A husband, being a party to a suit and GENERALLY.—As to privileged com- 
ealling his wife as a witness and inter- munications between husband and wife, 
rogating her, thereby consents to her tes- see extended note to Commonwealth v. 
tifying under this section: Columbia, ete., Sapp, 25 Am. St. Rep., 411, et seq. 

Ry. Co. v. Hawthorne, 3 W. T., 353. For effect of death of one spouse on the 

If defendant, on direct examination, de- rights of the other to testify, see Re Buck- 
Glares that he acted upon information de- man's Wail, 33 Am. St. Rep., 930, note. 
rived from counsel, to cross-examine him Physicians, When may and when may not 
as to advice his attorney gave concerning testify: See note to Thompscn v. Ish, 17 
the advisability of resisting plaintiff's de- Am, St. Rep., 3565, et seq. 
mands, does not violate the rule as to Communication by client to attorney, 
ccLtidenthal communications, because the 
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when privileged: Gray v. Fox, 97 Am. Dec., 
415, note. 
In California a priest may be examined 


with a view to learn whether a party was 
in a proper condition of mind to make a 
confession: Estate of Toomes, 54 Cal., 509. 


CHAPTER II. 


OF THE MANNER OF COMPELLING THE ATTENDANCE OF WITNESSES. 


§ 5995. Witnesses, When Compelled to Attend. 

No person shall be obliged to attend as a witness before any court of 
record, judge, justice of the peace, commissioner, referee, or other officer, in 
any civil action or proceeding out of the county in which he resides, unless his 
residence be within twenty miles of such court, judge, justice of the peace, 
commissioner, referee, or other officer; and no person shall be obliged to 
attend as a witness in any civil action or proceeding in a justice’s court, 
unless his residence be within twenty miles of such court, whether 
within the county or not. Nor shall any person be compelled to 
attend as a witness in any civil action or proceeding, unless the fees be paid 
or tendered to him which‘are allowed by law for one day’s attendance as a 
witness, and for traveling to and returning from the place where he is required 
to attend, provided such fees be demanded by him at the time of service of 
the subpoena. [L. 54, p. 187, § 295; L. 63, p. 156, $ 332; L. ’69, p. 104, $ 
388; Cd. ’81, § 393; L. 791, p. 33, § 2; 2 H. C., § 1650; see Cal. C. C. P., $ 
1989. | 

See inne ļ 1622, 


fees of witnesses to be has been summoned and refuses to attend, 


paid in advance. he cannot be adjudged guilty of contempt 
See supra § 5798 et seq., contempts and unless it be shown that his residence is 

their punishment. Within twenty miles of the place of trial: 
See supra § 1609, fees of witnesses. State v. Trounce, 3 W.. Sv4. 


See infra § 60W, 
failure to attend. 

See infra § 6710, 

See infra § els, 
of the peace. 

See infra § 6740, witnesses in justices’ 
courts. 


Personal attendance of witness who re- 
sides outside of the county in which the 
action is brought, and whoSe residence is 
not within thirty miles of the place of 
trial, cannot be compelled uncer this sec- 
tion; but his deposition can be taken in 
accordance with law, and his attend- 

See supra § 4695, powers of justices re- ance before the ofticer appointed to take 
Specting proceedings. such deposition can be ccmpelled: Butch- 

If a person residing in another county er v. Vaca Valley Ry. Co., 56 Cal., 595. 


liability of witness for 


commitment of, etc. 
contempt before justice 


§ 5996. Subpoena Duces Tecum. 

The subpoena may require not only the personal attendance of the person 
to whom it is directed at a particular time and place to testify as a witness, 
but may also require him to bring with him any books, documents, or things 
under his control; but no public officer’or person having the possession or 
control of public records or papers which by law are required to be kept in 
any particular office or place shall be compelled to produce the same in any 
court. [L. 754, p. 188, § 296; Cd. 781, § 394; 2 IL. C., § 1651; see Cal. C. 


C. P., § 1985.] 


See supra § 45898, service of writ by tele- 
graph. 

See supra § 4930 and notes, bill of partic- 
ulars. 

See infra § 6047, order for inspection and 
to tuke copy of writing. 

The violation of an order of the court 
to produce certain books belonging to a 
bank for which a receiver had been ap- 
peinted is not subject to punishment for 
contempt, although committed by the 


president of the bank, where the affidavit 
used as a basis for the contempt proceed- 
ings fails to show that it was within the 
power of the party prosecuted to comply 
with the order: State v. Allen, 14 W., 694. 

The fact that proof subsequently intro- 
duced upon the trial tends to show that 
one charged with contempt of court had 
books in his possession which he was or- 
dered to produce, but that he violated the 
order, is immaterial when such fact is 
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not sufficiently shown by the affidavit used 
as a basis for the proceeding: Id. 

A subpoena duces tecum must identify 
the particular paper required: Ex Parte 
Jaynes, 70 Cal., 63S. 


OF EVIDENCE. 


[TirLe XXXIV. 


by lawful authority, merely because they 
are private: Burnham v. Morrissey, 74 
Am. Dec., 676, 681, note. 

See 24 Am. & Eng. Ency. of Law, p. 1% 
et seq. 


Witnesses cannot refuse to produce 


See Thompson on Trials, § 730 et seq. 
books or papers, when required to do so 


§ 5997. Subpoena Issued When. 
The subpoena shall be issued as follows: 

1. To require attendance before a court of record or at the trial of an issue 
therein, such subpoena may be issued in the name of the state of Washington 
and be under the seal of the court before which the attendance is required or in 
which the issue is pending: Provided, That such subpoena may be issued 
with like effect by the attorney of record of the party to the action in whose 
behalf the witness is required to appear, and the form of such subpoena in each 
case may be the same as when issued by’ the court except that it shall only be 
subscribed by the signature of such attorney; 

2. To require attendance out of such court before a judge, justice of the 
peace, commissioner, referee or other officer authorized to administer oaths or 
to take testimony in any matter under the laws of this state, it shall be issued 
by such judge, justice of the peace, commissioner, referee or other officer 
before whom the attendance is required; 

3. To require attendance before a commissioner appointed to take testi- 
mony by a court of any other state, territory or county it may be issued by 
any judge or justice of the peace in places within their respective jurisdiction. 
[Cf. L. 54, p. 188, § 297; Cd. 781, § 395; 2 H. C., § 1652; L. 795, p. 189, § 1; - 
see Cal. C. C. P., § 1986.] 


See Const., Art. IVY.. $ 27, process to run 
in the name of the state. 

See infra § 6021, subpoena of witness to 
take deposition. 

See infra § 6740, 


provision exists for quashing the same: 
Pfister v. Superior Court, 64 Cal., 400; but 
the court before whom the action {is pend- 
ing has no power to punish the person for 
contempt for refusal to obey a subpoena 
courts. issued by a notary, before whom his depo- 

Where, under subd. 2 of this section, a sition was to have been taken: Lezinsky 
subpoena is issued by a notary public no v. Superior Court, 72 Cal., 510. 


subpoena in justices’ 


§ 5998. Service, Proof of. 
Such subpoena may be served by any suitable person over eighteen years 
of age, by exhibiting and reading it to the witness, or by giving him a copy 
‘thereof, or by leaving such copy at the place of his abode. When service is 
made by any other person than an officer authorized to serve process, proof of 
service shall be made by affidavit. [L. *54, p. 188, $ 298;. L. 53, p. 156, § 
334; L.’69, p. 105, § 391; Cd. 781, § 396; 2 H. C., § 1653. ] 
See supra 8 48S§, 


other process. 
See supra § 4898, service by telegraph. 


service of notice and See infra § 656), false return or failure to 


execute process. 


§ 5999. Person in Court Required to Testify. 

A person present in court, or before a judicial officer, may be required to 
testify in the same manner as if he were in attendance upon a subpoena issued 
by such court or officer. [L. 54, p. 188, § 299; Cd. ’81, $ 397; 2 H. C., $ 
1654; Cal. C. C. P., § 1990.] 
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$6000. Liability and Penalty for Failure to Attend. 

If any person duly served with a subpoena, and obliged to attend as a 
witness, shall fail to do so, without any reasonable excuse, he shall be liable to 
the aggrieved party for all damages occasioned by such failure, to be recovered 
in a civil action. Such failure to attend as required by the subpoena shall 
also be considered a contempt, and, upon due proof, the witness may be 
punished by a fine not exceeding fifty dollars, and stand committed until 
said fine and costs are paid, or until discharged by due course of law. [L. 54, 
p. 188, §§ 300, 301; Cd. ’81, §§ 398, 399; 2 H. C., § 1655.] 


See supra § 5798 et seq., contempts and See infra § 6744, damages for non-at- 
their punishment. tendance in justiccs’ courts. 
$ 6001. Attachment for Witness. | 
The court, judge, justice of the peace, or other officer, in such case, may 
issue an attachment to bring such witness before them to answer for contempt, 
and also testify as witness in the cause in which he was subpoenaed. [L. 754, 
p. 188, § 302; Cd. 781, § 400; 2 H. C., § 1656.] 


$ 6002. To Whom Directed, How Executed. 

Such attachment may be directed to the sheriff or any constable of any 
county in which the witness may be found, and shall be executed in the same 
manner as a warrant; and the fees of the officer for issuing and serving the 
game shall be paid by the person against whom the same was issued, unless he 
show reasonable cause, to the satisfaction of the justice, for his omission to 
attend; in which case the party requiring such attachment shall pay all such 
costs. [L. 791, p. 33, § 3; 2 H. C., § 1657. ] 


§ 6003. Testimony of Prisoner, How Obtained. 

If the witness be a prisoner confined in a jail or prison within this state, 
_ an order for his examination in prison, upon deposition, or for his temporary 
removal and production before a court or officer, for the purpose of being 
orally examined, may be issued. [L. 754, p. 189, § 303; Cd. ’81, § 401; 2 H 
C., § 1658. ] 


Before the adoption of the statute a the attendance of prisoners as witnesses in 
common law writ of habeas corpus ad tes- court: People v. Willard, 92 Cal., 481, 486. 
tificandum was the appropriate remedy for 
$ 6004. Affidavit to Procure Order. 

Such order can only be made upon affidavit, showing the nature of the 
action or proceeding, the testimony expected from the witness, and its ma- 
teriality. [L. ’654, p. 189, § 304; Cd. 81, § 402; 2 H. C., § 1659. ] 
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CHAPTER III. 


OF THE EXAMINATION OF PARTIES. pe 


§ 6008. Examination of Adverse Party as Witness. 

A party to an action or proceeding may be examined as a witness, at the 
instance of the adverse party, or of one of several adverse parties, and for that 
purpose may be compelled in the same manner and subject to the same rules of 
examination as any other witness to testify at the trial, or he may be examined 
on a commission. [L. 54, p. 189, § 305; Cd. 81, § 403; 2 H. C., § 1660.] 


While a technical bill of discovery is not 
proper under the civil procedure of this 
state, vet the defendant may, under this 


tuted for legal and equitable relief, be 
compelled to make a discovery of facts: 
Le May v. Baxter, ll W.. 649. 


and following sections, in an action insti- 


§ 6009. Interrogatories to Adversary. 

Instead of the examination being had at the trial, as provided by the last 
section, the plaintiff, at the time of filing his complaint or afterwards, and the 
defendant, at the time of filing his answer or afterwards, may file in the clerk’s 
office interrogatories for the discovery of facts and documents material to the 
support or defense of the action, to be answered on oath by the adverse party. 
[L. 754, p. 189, § 306; Cd. 81, § 404; 2 H: C., § 1661; see Ia., § 3899; Ind. 


R. S., § 359; Ala., $$ 2816-2822. ] 


See infra § 6745, party to action as wit- 
ness in justice court. 

If the interrogatories ask for immaterial 
matter, the refusal to require them to be 
answered will not constitute error: Mason 
v. Green, 32 Ia., 596; likewise if they are 
frivolous and unimportant: Hogaboom vV. 
Price, 53 Ia., 703; and it is not prejudicial 
error to strike out interrogatories as 10 
matters Irrelevant or not in dispute: Ste 
vens v. Flannagan, 131 Ind., 122; 30 N. E., 
898 


An interrogatory tending to elicit evidence 
pertinent and material to the issue ought 
not to he stricken out: Greene v. Woods, 
84 Ia., 573. 


The admission of answers to interroga- 
tories Ín evidence cannot be objected to at 
the trial on the ground of irrelevancy, When 
no motion has been made to reject the in- 
terrogatories: Cincinnati Ry. Co. v. How- 
ard, 124 Ind., 280; 24 N. E., 892. 

Where the issue is simply one of veracity 
and credibility, and it is not shown that 
the evidence sought cannot be just as well 
given at the trial, no ground exists for tne 
examination of a party before trial: Block- 
er v. Guild, 7 N. Y. Sup., 651 

Answers to interrogatories propounded 
under this and succecding sections cannot 
be put in evidence by the party who framed 
the answers: Moore v. Palmer, 14 W., 134. 


§ 6010. Lnswers to Interrogatories. 

Such interrogatories shall be served in the manner provided by law for 
the service of summons, or by service upon the attorney of the party to be 
interrogated, and the answers thereto shall be served and filed within twenty 
‘days after such service unless for cause shown a further time be allowed by the 
court. A private corporation may be interrogated in the same manner as 
individuals, and it shall not be excused for a failure to answer any proper 
interrogatory unless it shall show that no one in its employ or connected with, 
or interested in it, can give the desired answer or information. [Cf. L. ’54, p. 
189, § 307; Cd. ’81, § 405; 2 H. C., § 1662; L. ’97, p. 288, § 1; see Ia., §§ 
3900, 3901.] 


§ 6011. Examination on Trial, Notwithstanding Interrogatories. 
A party to an action or proceeding, having filed interrogatories to be 
answered by the adverse party, as prescribed by the last two sections, shall not 
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thereby be precluded from examining such adverse party as a witness at the 
trial, nor from taking his deposition to be read at the trial. [Cf. L. 754, p. 189, 
§ 308; Cd. ’81, § 406; L. 791, p. 34, § 4; 2 H. C., § 1663.] 


$ 6012. Testimony Not Conclusive. 
The testimony of a partry, upon examination at the trial, or by deposition, 
or upon interrogatories filed, may be rebutted by adverse testimony. [Cf. L. 
754, p. 189, § 309; Cd. 781, § 407; L. ’91, p. 34, § 5; 2 H. C., § 1664.] 
See infra § 6746, in justices’ courts. as evidence, are subject to contradiction: 


The answer to interrogatories propounded Denny v. Sayward, 10 W., : 
to a defendant may be put in evidence, and, 


§ 6013. Penalty for Refusal to Answer or Give Testimony. 

If a party refuse to attend and testify at the trial, or to give his deposition, 
or to answer any interrogatories filed, his complaint, answer or reply may be 
stricken out, and judgment taken against him, and he may also, in the discre- 
tion of the court, be proceeded against as in other cases for a contempt: Pro- 
vided, That the preceding sectionsshall not be construed so as to compel any 
person to answer any question where such answer may tend to criminate him- 
self. [Cf. L. 754, p. 190, § 310; Cd. ’81, § 408; L. ’91, p. 34, § 6; 2 H. C., § 
1665.] 


See infra § 6747, penalty for refusal to tes- 
tify in justice court. 

Under this section if a party refuse to 
answer interrogatories filed the only judg- 
micnt authorized is one of dismissal: Walite 
v. Wingate, 4 W., 224. 


in an action for failure to answer inter- 
rogatories within the time prescribed by 
statute, although no formal order requir- 
ing answer to same has been made: Lives- 
ley v. O'Brien, 6 W., 433. 

See Wharton on Evidence, § 490. 


Judgment may be given against defendant 


CHAPTER IV. 
OF DEPOSITIONS. 


$6017. Cases in Which May be Taken. 

The testimony of a witness may be taken by deposition, to be read in 
evidence in an action, suit, or proceeding commenced and pending in any 
<ourt in this state, in the following cases:— 

1. When the witness resides out of the county, and more than twenty miles 
from the place of trial; 

2. When the witness is about to leave the county, and go more than twenty 
miles from the place of trial, and there is a probability that he will continue 
absent when the testimony is required; 

3. When the witness is sick, infirm, or aged, so as to make it probable that 
he wil] not be able to attend at the trial; 

4. When the witness resides out of the state. [L. ’54, p. 190, § 313; L. ’69, 
p. 108, § 404; L. ’77, p. 89, § 411; Cd. 81, § 409; 2 H. C., § 1666; see Cal. 
C. C. P., § 2021; see N. Y., § 870 et seq.] 


See supra § 6008 et seq., examination of 
adversary before trial. 

See Infra § 6934 et seq., proceedings to 
perpetuate testimony. 

See infra § 6749, depositions in justices’ 


` g@ourts. 


Testimony of witnesses residing out of 


the county, and more than thirty miles 
av ay, may he taken by depcsition: Butch- 
er v. Vaca Valley Ry. Co., 56 Cal., 598: und 
absence from county at time of trial must 
be shown to allow deposition to go in: 
Sunol v. Malloy, 63 Cal., 369, 
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§ 6018. When May be Taken. 

Either party may commence taking testimony by depositions at any time 
after service of summons upon the defendants. [L. ’77, p. 90, § 412; Cd. ’81, 
§ 410; 2 H. C., § 1667.] 


§ 6019. Before Whom Taken Within State—Notice. 

Either party may have the deposition of a witness taken in this state 
before any judge of the superior court, justice of the peace, clerk of the 
supreme or superior court[s], mayor of a city or notary public, by serving 
on the adverse party or his attorney previous notice of the time and place of 
examination. The notice shall be served such time before the time when 
the deposition is to be taken as to allow the adverse party sufficient time by the 
usual route of travel to attend, and three days for preparation, exclusive of 
the day of service, and the examination may, if so stated in the notice, be 
adjourned from day today. The notice shall specify the action or proceeding, 
the name of the court or tribunal in which the deposition is to be used, and 
the time and place of taking the deposition. It shall be served upon the 
adverse party, his agent, or attorney of record, or be left at his usual place of 
abode. [L. ’54, p. 190, § 314; Cd. ’81, § 411; L. ’88, p. 29, § 1; L.°91, p. 34, 
§ 7; 2 H. C., § 1668; see Cal. C. C. P., § 2031 et seq. ] 


A defendant who appears and has a hear- 
ing continued to enable him to file cross- 
interrogatories, is estopped from claiming 
that he had insufficient notice: Hobart v. 
Jones, 5 W., 385. 

Unless notice of time and place of taking 
be given the opposite party the deposition 
cannot be read until the trial: Jones v. 
Caruthers, 1 Colo., 291; Lucas v. Richard- 
son, 68 Cal., 618. 

The formalitics of the statute for taking 
depositions must be strictly complied with: 
Baxter v. Payne, 1 Pinney, 601; Dye v. 
Bailey, 2 Cal., 

NOTICE OF TAKING. —A deposition can 
be taken upon an order without such no- 
Lice, Where the opposite party has not had 
reasonable notice, ought not t> be read in 
evidence: Ellis v. Jaszynsky, 5 Cal., 444. It 
was held that where a deposition was taken 
ex parte, though after notice, and witness 
therefor was not subjected to a cross-exam- 
ination, the language used by him would 
be suspiciously regarded: Spring v. Carr, 
6 Cal., It being objected by plaintiff to 
a cepbuldon That the copy of the order 


of the judge fixing the time for taking it 
did not mention the notice to be given the 
adverse party; 2. That no correct copy of 
said order was served; 3. that no sufficient 
notice to take the deposition was ever 
giver.—the objection was overruled because 
the original order of the juauge, made on 
affidavit, fixed the time of notice at three 
days, and because plaintiff's counsel ac- 
Knowledged service in writing of a copy . 
thereof, more than three days before the 
taking ‘of the deposition; and it was held 
that there was no error in the above rul- 
ing: Atwood v. Fricot, 17 Cal., 37. Proof 
of service of the notice may be made orally 
as well as by affidavit: Hobbs v. Duff, 43 
Cal., 488. An order shortening the time 
for which notice of the taking of a depo- 
sition shall be given must designate a 
definite time of notice: Howard v. Howell, 
66 Cal., 390. An order providing for the 
taking of a deposition at a certain hour of 
the day on which the order was made, and 
directing a service of the notice ‘‘forth- 
with,” is not suM®ciently definite: Id. 


§ 6020. Time for Notice May be Limited. 
The court, or a judge thereof, or in_an action or proceedings before a 
justice of the peace, the justice, may, upon sufficient cause being shown by 


affidavit, prescribe 
preceding section. 


a shorter time for notice than that specitied in the last 
A copy of the order shortening the time must be served 


with the notice. [L. 91, p. 35, § 8; 2 H. C., § 1669.] 


§ 6021. 


Witnesses Subpoenaed and Compelled to Attend. 


Any witness may be subpoenaed and compelled, by any officer authorized 


to take depositions, to appear and give his deposition at any place within 
twenty. miles of the abode of such witness, in like manner as he may be sub- 
poenaed and compelled to attend as a witness in any court, and he shall suffer 
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the same penalties for a failure to attend as are prescribed in section 6000. 
(Cf. L. 754, p. 192, § 321; Cd. 781, $ 422; L. 791, p. 35, $ 9; 2 H. C., § 1670.] 
See supra § 5935, Wineen, how compelled to attend. ` 
Sce supra § 5997, subpoena for witnesses. 

§ 6022. Before Whom Taken Out of the State. 

Depositions may be taken out of the state by a judge, justice, or chancellor 
or clerk of any court of record, a justice of the peace, notary public, mayor, or 
chief magistrate of any city or town, or any person authorized by a special 
commission from any court [of record] of this state. [Cf. L. 54, p. 193, § 322; 
L.’77, p. 90, § 414; Cd. 781, § 412; 2 H. C., § 1671; see Cal. C. C. P., § 2024.] 


Where the parties stipulate that the Jep- the deposition was not taken ander a com- 
Osition of a witness out of the state may mission issued by the trial court: Palmer 
be taken by a designated person, and when v. Uncas M. Co.; Holm v. Uncas M. Co., 
taken may be used on the trial, they are 70 Cal., 614. 
afterwards estopped from objecting that 
§ 6023. Commission to Take—How Issued. 

Any superior court in this state, or any judge thereof, is authorized to 
grant a commission to take depositions within or without this state. The 
commission must be issued to a person or persons therein named, by the clerk, 
under the seal of the court granting the same, and depositions under it may be 
taken upon written interrogatories or upon oral questions or partly upon oral 
and partly upon written interrogatories. Before any such commission shall 
be granted, the person intending to apply therefor shall serve upon the adverse 
party a notice of his intention to make such application, stating the time when 
and the place where such application will be made, which notice shall be served 
in the same manner and for the same time as provided in section 6019, unless 
the court or judge, for sufficient cause shown by affidavit, prescribe a shorter 
time. At the time the application is presented, the court or judge shall settle 
the interrogatories, if any. have been served and the parties have not settled 
the same. The clerk, upon issuing the commission, shall attach the inter- 
rogatories thereto, if any have been agreed upon or settled by the court, 
and immediately forward the same to the commissioner. At least five 
days’ notice must be given to the party or witness to be examined out of the 
state, in case such examination shall be had upon oral interrogatories, and the 
person before whom the deposition of the witness shall be taken shall have the 
same power to compel the attendance of such parties or witnesses as any person 
authorized to take such deposition within this state. [Cf. L. 754, p. 193, § 323; 
L. ’°73, p. 114, §$ 412, 413; L. ’77, p. 90, § £15; Cd. 781, $$ 413, 414; L. 791, 
p. 35, § 10; 2 H. C., $ 1672; L. 97, p. 206, $ 1.] 

A commissioner to take testimony has no amined must be inserted in the commission: 
snag eee cook oa ee Balch a TOA for want of notice is waived by 
mission: Smith v. Westerfeld, 88 Cal., 374; joining in commission and substituting 
and the real name of the person to be ex- cross-interrogatories: Benham v. Purdy, 48 

Wis., 99; 4 N. W., 133. 
$ 6024. Notice to Non-Resident Party. 

When the party against whom the deposition is to be read is absent from 
or a hon-resident of the state, and has no agent or attorney of record therein, 
he may be notified of the taking of the deposition [or] of the application for a 
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commission, by publication. The publication must be made three consecutive 
wecks, in some newspaper printed in the county where the action or proceeding 
is pending, if there be any printed in such county, and if not, in some news- 
paper printed in this state, of general circulation in that county. The publi- 
cation must contain all that is required in the written or printed notice, and 
may be proved in the manner prescribed in case of the publication of sum- 
mons. [Cf. Cd. 81, § 415; L. 91, p. 35, $ 11; 2 H. C., § 1673.] 

§ 6025. How Taken and Certified. 

The deposition shall be written by the officer taking the same, or by the 
witness, or by some disinterested person, in the presence and under the direc- 
tion of such officer. When completed, it shall be carefully read to or by the 
witness, corrected if desired, and subscribed by him. If taken upon notice, 
it shall be certified by the officer substantially as follows:— 

State of Washington, County of 


I, A B, justice of the peace in and for said county (or judge, clerk, etc., as 
the case may be), do hereby certify that the above deposition was taken before 
me, and reduced to writing by myself (or witness, as the case may be), at 
, in said county, on the day of , 18—, at o’clock, in pursu- 
ance of notice hereto annexed; that the above named witness, before examina- 
tion, was sworn (or aftirmed) to testify the truth, the whole truth, and nothing 
but the truth, and that the said deposition was carefully read to (or by) said 
witness, and then subscribed by him. A B, Justice of the Peace. 

Dated at the dav of , 18—. 


If the deposition be taken upon a commission, the commission[er] shall 
testify [certify] it in substantially the same manner, and annex to it. the com- 
mission and interrogatories. [Cf. L.’54, p. 191, $ 315; Cd. 781, § 416; L. °91, 
p. 36, $12; 2? H. C., 8 1674.] 


A certificate to a deposition taken under 


, S8. 


‚nesses, this was held sufficient: Higgins 


commission is sufficient when it states that 
“F. N. Hendrix, commissioner, does hereby 
certify,” and is signed “F. N. Hendrix, 
commissioner and notary public,’’ especially 
When caption states that it is the ‘‘deposi- 
tion of — , taken before F. N. Hendrix, 
pursuant to the annexed commission 
to take testimony”: Hobart v. Jones, 5 
W., 355. 

Tt was held that the certificate to a dep- 
osition must state that the deposition was 
read to the witness before signing: it must 
set forth an actual comnliance with all the 
requirements of the statute: Williams v. 
Chadbourne, 6 Cal., 559 Where the cer- 
titicate did not state that the depositions 
Were read to the witnesses before signing, 
but that the depositions were corrected by 
the notary under the direction of the wit- 


§ 6026. How Returned. 


v. Wortell. 18 Cal., 333. The omission of the 
commissioner to append a date to his final 
certificate was held of no consequence 
where at the end of the deposition there 
was a certificate signed by the commis- 
sioner, in the ordinary form, to the effect 
that the deposition was sworn to and sub- 
scribed by the witness on a particular day: 
Elgin v. Hill, 27 Cal.. 373. There is no 
necessity for the statutory certificate to 
be appended to the deposition of each wit- 
ness, when two or more give their depo- 
sitions for the same party at the same 
time. and before the same officer. One 
certificate. in due form, to all such depo- 


sitions, When securely attached together, 
is sufficient: Pralus v. Pacific, etc., Mfg. 
Co., 35 Cal., 30 


The deposition, whether taken upon notice or upon a commission, shall 


be inclosed in a sealed envelope, by the officer taking the same, and directed to 
the clerk of the court, arbitrators, referee, or Justice of the peace before whom 
the action is pending, or to such persons as the parties, in writing, may agree 
upon, and either delivered to the clerk of the court or other person, or trans- 
mitted through the mail or by some private person. [Cf. L. *54, p. 191, § 316; 
Cd. ‘81, X 417; 1.791, p. 36, $ 13; 2 H. C., $ 1675. 


Depositions being opened hy clerk and will not he received in evidence: 
placed on file without the order of court 


Phelps 
v. Steamship City of Panama, 1 W. T., 615. 
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§ 6027. Use of on Trial—Objections. 

Such deposition may be used by either party upon the trial, or other pro- 
ceeding, against any party giving or receiving the notice, subject to all legal 
exceptions to the competency or credibility of the witness, or the manner of 
taking the deposition. But if the parties attend at the examination, no objec- 
tion to the form of an interrogatory shall be made at the trial, unless the same 
was taken at the time of the examination. It shall be the duty of the person 
taking the deposition to propound to the witness every question proposed by 
either party, and to note all objections to the form of any interrogatory, and 
when any interrogatory is objected to on account of form, unless the form is 
amended and the objection waived, he shall write after the question, and before 
the answer, the words “objected to”; and when any witness declines to answer 
a question on the ground that it will [tend to] criminate himself, that fact 
shall also be noted after the question, if written down. The deposition may 
be taken in the form of a narrative, or by question and answer, or partly in 
either form, as either party present at the examination shall require. When 
taken by question and answer, the officer shall first write down the question 
and then the answer, as nearly as may be, in the language of the witness; but 
when the deposition is read to the witness previous to signing it, he shall be 
permitted to amend his answer to any question, or any part of his deposition; 
such amendment, however, unless both parties shall otherwise agree, shall not 
be made by way of interlining or erasing, but shall be added at the end of the 
deposition under the title “amendment by the witness,” and such amendment 
shall intelligibly refer to the part so amended. [L. 754, p. 191, § 317; Cd. ’81, 


§ 418; 2 H. C., § 1676.] 


See supra § 5004, depositions not to be 
taken to jury room. 

See infra § 6029, depositions to remain in 
custody of court. 

See infra § 6925, 6708. 

Depositions in a criminal case, tending to 
show good character of defendant, are in- 
acmissible; the statutes of this state make 
no provision for the use of an ordinary dep- 
osition of an absent witness in criminal 
cases, nor was the same recognized at com- 
mon law: State v. Humason, 5 W., 599, c04; 
State v. Paggett, 8 W., 5M; see Const., 
Art. I., $ 22. 

That the complaint is amended after a 
deposition is taken will not be sufficlent to 
exclude it, if it is upon and pertinent to 
the issues raised by the amended com- 
plaint: Mendenhall v. Kratz, 14 W., 453. 

Depositions opened by the clerk by mis- 
take but at once sealed up and Kept in his 
custody until regularly ordered to be pub- 
lished by the court, may, within the discre- 
ae of the court, be used upon the trial: 


GENERALLY.—Formal objections must 
be made before trial: Doane v. Glenn, 1 
Colo., 495; M. P. Ry. Co. v. Ivy, 10 Am. 
St. Rep., 758; International, ete., Ry. Co. 
v. Prince, 19 Am. St. Rep., 795; but formal 
defects and irregularities not prejudicing 
substantial rights are disregarded: Sem- 
mens v. Walters, 55 Wis., 675; 13 N. W.. 5859. 

Answers to interrogatories not responsive 
may be stricken out: Golden Gate, etc., 
Co. v. Joshua Hendy, etc., Works, 82 Cal., 
184. 

Where the notice is Insufficient the rem- 
edy is by objection to deposition when of- 
fered in evidence: Pfister. v. Superior 
Court, 64 Cal., 40; see notes to § 6019. 


Bal. Wash. Code II—30 


When a deposition is read upon a retrial 
of an action, new objections may be im- 
posed: Nicholson v. Tarpy, 89 Cal., 617. 

Admissible in evidence, when; see note to 
29 Am. Dec., 067. 

Inadmissible, when: see Simpson v. Carle- 
ton, 79 Am. Dec., 716, note; Hankinson v. 
Lombard, 79 Am. Dec., 350, note; and where 
no opportunity to cross-examine was given: 
Smith v. Grithth, 38 Am. Dec. 643, note. See 
also 5 Am. & Eng. Ency. of Law, title 
“Depositions.” 

OBJECTION to a deposition cannot be 
made unless taken when it is offered in 
evidence: Jones v. Love, 9 Cal., 70; Hobbs 
v. Duff, 43 Cal., 485. A motion cannot be 
made to suppress the reading of a depo- 
sition; the objection must be made when 
it is offered in evidence: Mills v. Dunlap, 
3 Cal., 94. Depositions are subject to all 
legal exceptions at the trial, except the 
single objections to the form of an inter- 
rogatory in case the parties attend the ex- 
amination: Lawrence v. Fulton, 19 Cal., 
69, The defendant annexed to interroga- 
tories proposed by the plaintiff, and at- 
tached to the commission, certain objec- 
tions, but it did not appear that he brought 
them to the attention of the court, and nad 
a ruling thereon at the trial. The supreme 
court held there was no ground for saying 
that the court erred in overruling those 
objections: Farrell v. Palmer, 36 Cal., 191. 
An objection to the admission in evidence 
of a deposition, on the grounds that the 
witness had neglected to answer certain in- 
terrogatories put by the party objecting, 
and that the deposition was not complete 
or responsive, in order to be available, 
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must call the attention oy the court to 
the particular interrogatories which the 
witness had refused to answer, or the 
answer to which was evasive or not fully 
responsive: Gassen v. Hendrick, 74 Cal., 
44 


4. 
AMENDING ANSWER, EFFECT OF.— 
If after depositions have been taken an 


§ 6028. Shall Not be Used, When. 


OF EVIDENCE 
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amended answer is filed, the deposition will 
not be rejected on the trial on account of 
the filing of the amended answer, if the 
material issues made by both :aswers as to 
the subject matter on which the depositions 
were taken are substantially the same: Pio 
Pico v. Cuyas, 47 Cal., 175. 


If it appear at the trial that the reason for taking the deposition no longer 


exist, the deposition shall not be read in evidence, unless the party offering it 
show that another of the causes specified by section 6017 then exists, or that 
the witness is dead, or cannot safely attend at the trial on account of sickness, 
age, or other bodily infirmity. [Cf. L. 54, p. 192, § 318; Cd. ’81, § 419;-L. 


91, p. 36, $ 14; 2 H. C., § 1677.] 


The death of a party to an action and 
substitution of his legal representative will 
not render inadmissible the deposition of 
an adverse party when the deposition was 


competent at the time the deposition was 


taken: Nels v. Farquharson, 9 W., 508. 
The reasons which authorize depositions 
and which existed at the time they were 
taken will be presumed as still existing at 
time of trial, if nothing appears to the 


contrary: Hennessy v. Niagara Falls Ins. 
Co., 8 W., 91; 40 Am. St. Rep., 892. 

When depositions have been taken, the 
party upon whose application they were 
taken is not bound to offer them in evi- 
dence at the trial, but muy resort to other 
evidence. His failure to use the depositions 
is not a ground of surprise for which a 
new trial should be granted: Heath v. 
Scott, 65 Cal., 548. 


§ 6029. Depositions Taken in One Cause May be Used in Another, When. 

When the plaintiff in any action shall discontinue it, or when it shall be 
dismissed for any cause, and another action shall afterwards be commenced 
for the same cause between the same parties, or their respective representatives, 
all depositions lawfully taken in the first action may be used in the other, in 
the same manner and subject to the same conditions and objections as if origin- 
ally taken for such other action: Provided, That the deposition shall have 
been duly filed in the court where the first action was pending, and shall have 
remained in the custody of the court from the termination of the first action 
until the commencement of the other. [L. 754, p. 192, § 319; Cd. ’81, $ 420; 
2 H. C., § 1678. ] 


§ 6030. When May be Used on Appeal. 

When any action shall have been appealed from one court to another, 
and is to be tried anew in the appellate court, all depositions lawfully taken 
to be used in the court from which the appeal was taken may be used in the 
appellate court in the same manner and subject to such exceptions for in- 
formality or irregularity, and none other, as were taken in writing to such 
depositions in the court below; and when an action is removed from one court 
to another by change of venue, all depositions previously taken in the action 
must be certified to the court to which the action is removed, and may be used 
in that court in the same manner and subject to the same exceptions as if orig- 
inally taken for use therein. [Cf. L. 754, p. 192, § 320; Cd. 781, § 421; L. 
°01, p. 87, § 15; 2 I. C., § 1679.] 
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CHAPTER V. 


OF PERPETUATION OF TESTIMONY. 


§ 6034. Application for Order to Examine Witnesses. 

When any person shall be desirous to perpetuate the testimony of any 
witness he shall make a statement in writing, setting forth briefly and spb- 
stantially his title, claim or interest in or to the subject concerning which he 
desires to perpetuate the evidence, and the names of all the persons interested 
or supposed to be interested therein, and also the name of the witness 
proposed to be examined, which statement shall be under oath, and filed 
in the superior court. If the subject of the proposed deposition relate to real 
property within this state, the statement shall be filed in the county where the 
lands, or any part thereof, lie; in other cases, in the county where the parties 
interested, or some of them, reside. Upon such statement, an application may 
be made to such court, or judge thereof, to allow the examination of such wit- 
ness. [Cf. L. 754, p. 193, § 327; L. ’77, p. 93, § 425; Cd. ’81, § 423; L. 791, 
p. 87, § 17; 2 H. C., § 1688. ] 


§ 6035. Hearing of Application—Notice. 

The court or judge shall appoint a time and place for hearing such appli- 
cation, and shall order notice thereof and of the statement to be served on all 
persons mentioned therein as adversely interested in the matter; the notice 
shall be served personally on all those living in the state at least twenty days 
before the time of hearing the application; upon those who are not residents of 
the state, it shall be served by publication or otherwise, in the same manner 
as a notice is served upon a non-resident. [L. 754, p. 194, § 328; L. 77, p. 93, 
§ 426; Cd. 81, § 424; 2 H. C., $ 1689.] 


See supra § 4877 et seq., notice of publication. 


§ 6036. Order for Examination—Commission. 

If upon hearing of the parties, or of the applicant alone, should no adverse 
party appear, the court or judge shall be satisfied that there is sufficient cause 
for taking the deposition, an order shall be made allowing the examination of 
the witness; and such court or judge may direct a commission to issue therefor 
in like manner as a commission to take the testimony of witnesses in actions 
or proceedings pending in such court. [Cf. L. 754, p. 194, $ 329; Cd. 81, $ 
425; L. 791, p. 37, $ 18; 2 II. C., $ 1690. ] 


See supra § 6023, commission to take deposition. 


§ 6037. How Taken and Returned. 

The deposition of such witness, whether residing in this state or not, shall 
be taken upon written interrogatories filed by the applicant and cross-inter- 
rogatories filed by any party adversely interested, if he shall think fit. and it 
shall be taken and returned substantially in the same manner as if taken upon 
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commission to be used in any cause pending in the same court. [L. 754, p. 194, 
§ 330; Cd. 781, § 426; 2 H. C., § 1691.] 


See supra §§ 6025, 6026, depositions, how See supra § 6023, interrogatories to wit- 
taken, certified and returned. nesses. 


86088. Return and Filing—How Used—Objections. 

The deposition, when returned, shall be filed in the office of the clerk of 
the court by whom the commission was issued; and if a trial be had between 
the person at whose request the deposition was taken and the person named 
in the statement, or any of them, or their successors in interest, upon proof 
of the death or insanity of the witness, or his inability to attend the trial by 
reason of age, sickness, or settled infirmity, the deposition, or a certified copy 
thereof, may be used by either party, subject to all legal objections. But if 
the parties attend at the examination, no objections to the form of the inter- 
rogatory shall be made at the trial, unless the same were taken at the time of 
the examination. [L. ’54, p. 194, § 331; Cd. ’81, § 427; 2 H. C., § 1692.] 


CHAPTER VI. 


OF DOCUMENTARY EVIDENCE. 


$ 6040. Court Records, etc., as Evidence. 

The records and proceedings of any court of the United States, or any 
state or territory, shall be admissible in evidence in all cases in this state when 
duly authenticated by the attestation of the clerk, prothonotary, or other officer 
having charge of the records of such court, with the seal of such court annexed. 
[L. 754, p. 195, § 334; Cd. 81, § 430; 2 H. C., § 1680. ] 


See U. S. Rev. Stat., §§ 905, 906. Want of jurisdiction may be shown by 
See supra $ 4930, pleading written instru- defendant even to the extent of contradict- 
ment. ing express recitals in the record: Jd., 512. 
Under this section the records and pro- The name of defendant in the record of- 


ceedings of courts of another state are ad- 
missible in evidence without the certificate 
of the judge thereof that the attestation of 
the clerk having charge of the records cf 
such court is in due form: Ritchie v. Car- 
penter, 2 W., 512; 26 Am. St. Rep.. 877. 

Under § 905, U. S. Rev. Stat., it will 
be presumed, without being certified or oth- 
erwise shown, that the clerk attesting such 
records is the proper custodian thereof; 
Id. In attesting such records it is not 
necessary that the seal of the court be at- 
tached thereto, but only to the certificate 
of the clerk: Id. The signature of the 
judge to the journal entry of the judz- 
ment, offered in evidence, is not necessary 
to make it valid: Id.; Kentzler v. Kentzler, 
3 W., 166, 169. 

In an action upon a judgment of a court 
of record of another state, it will be pre- 
sumed, in the absence of evidence to the 
contrary, that it is a court of general 
jurisdiction; and recitals in the record of 
jurisdiction of defendant’s person are prima 
facie evidence thereof: Ritchie v. Carp-n- 
ter, supra. 

Facts and circumstances affecting the ac- 
tion in the foceign forum can only be taken 
advantage of in that rorum, but cannot be 
considcred here: Id., 520. 


fered being identical with that of defendant 
in this action is prima facie proof of iden- 
tity of person; and it is incumbent upon 
defendant to allege and prove every fact 
necessary to show want of jurisdiction of 
his person: Id. 

Where there is no showing that the rec- 
ord of a decree in a court of another state 
has been lost or destroved, the loss of a 
certified copy thereof, which plaintiff had 
obtained, will not warrant admission of 
parol proof to show nature and contents 
of the original: Kentzler v. Kentgler, 
supra. 

The transcript of the record of the pro- 
bate court of the state of Oregon showing 
that said court had assumed jurisdiction 
over certain chattels was admitted as 
prima facie evidence that said chattels 
Were then within that state; and the re- 
jection of sucen transcript would have been 
error: McCoy v. Ayers, 2 W. T., 203; see 
generally Abbot’s Trial Evidence, p. 22, 
Par. 9. 

Judicial records of states. etc.: See 
Thompson v. Munrow, 1 Cal., 428; Parke v. 
Williams, 7 Cal.. 249; Low v. Burrows, 12 
Cal, 181; Bruckman. v. Taussig, 4 West 
Coast Rep., 670 (Colo.) 
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§ 6041. Faith Given to Judgments of Other States. 


Judgment for debt rendered in any other state or any territory against 
any person or persons residents of this state at the time of the rendition of 
such judgment shall not be of any higher character as evidence of indebtedness 
than the original claim or demand upon which such judgment is rendered, 
unless such judgment shall be rendered upon personal service of summons, 
notice, or other due process against the defendant therein. [Cf. L. ’66, p. 88, 
$ 1; Cd. 781, § 739; L. 91, p. 70, § 1; 2 H. C., § 804.] 

Stat., as not giving full faith and credit to 
the laws and usages of the courts of the 


state from which taken: See Ritchie v. 
Carpenter, 2 W., 512, 518. 


See supra § 4930, pleading Instrument of 
writing. 

See supra §$ 4933, pleading a judgment. 

This and the next section appear to be 
in conflict with section 905, of the U. S. Rev. 


§ 6042. Defenses to Suits on Foreign Judgments. 
The same defense to suits on judgment rendered without such personal 
service may be made by the judgment debtor which might have been set up 
‘in the original proceeding. [L. ’66, p. 88, § 2; Cd.’81, § 740; 2 H. C., § 805.] 
See note to last section. 


§ 6043. Public Records as Evidence. 

Copies of all records and documents on record or on file in the offices of 
the various departments of the United States and of this state, when duly 
certified by the respective officers having by law the custody thereof, under 
their respective seals, where such officers have official seals, shall be admitted 
in evidence in the courts of this state. [Cf. L. 754, p. 195, § 336; Cd. 781, § 
432; L. 91, p. 37, § 16; 2 H. C., § 1681.] 


Section 1682, 2 Hill’s Code, probably cov- 
ered by this section, is as roliows: 

“Any certificate of residence and culti- 
vation of the public lands issued by the 
surveyor-general of Oregon or state of 
Washington, or by the register and re- 
ceiver of either of the land offices therein, 
or any certificate, receipt, or exemplifica- 
tion ef the records of either of said offices 
issued to any settler upon or purchaser of 
said lands, or in any way affecting the 
rights of parties to lands in this state, 
issued or given in pursuance of law, or as 
evidence of any matter recorded in either 
of said offices, or any copies of maps, 
plats, or diagrams of land claims of every 


nature or kind, or plats of the public sur- 
veys, certified by either of sald officers, 
shall be admitted as evidence in all the 
courts of this state. In actions affecting 
real estate, such certificates shall be prima 
facie evidence that the title of the lands 
mentioned or described in such receipt is 
in the person or persons named therein.” 
If the holder of a U. S. register’s cer- 
tificate sells the land therein described and 
indorses the contract on the back thereof 
a certified copy of such certificate and con- 
tract by the commissioner of the general 
land office is admissible to establish the 
contract: Sayward v. Gardner, 5 W., 247. 


§ 6044. Seal of Public Officer, How Affixed. 
A seal of court or public office, when required to any writ, process, or 


proceeding to authenticate a copy of any record or document, may be affixed by 
making an impression directly on the paper, which shall be as valid as if made 
upon a wafer or on wax. [L. 754, p. 196, § 338; Cd. 81, § 434; 2 H. C., § 
1683. ] 


§ 6045. Foreign Statutes Admissible in Evidence, When. 


Printed copies of the statute laws of any state, territory, or foreign gov- 
ernment, if purporting to have been published under the authority of the 
respective governments, or if commonly admitted and read as evidence in their 


1697 


Cf. "P 


OF EVIDENCE. [Tire XXXIV. 


22 6046-6048.] 


courts, shall be admitted in all courts in this state, and on all other occasions, 
as presumptive evidence of such laws. [L. 54, p. 196, § 339; Cd. ’81, § 435; 
2H. C., § 1684. ] 


See supra § 1299, charters and ordinances of cities, how proven. 


§ 6046. Certified Copies of Recorded Instruments as Evidence. 

Whenever any deed, conveyance, bond, mortgage, or other writing shall 
have been recorded or filed in pursuance of law, copies of record of such deed, 
conveyance, bond, or other writing, duly certified by the officer having the 
lawful custody thereof, with the scal of the office annexed, if there be such 
seal, if there be no such seal, then with the official certificate of such officer, 
shall be received in evidence to all intents and purposes as the originals them- 
selves. [Cf. L. 754, p. 195, § 335; L. ’77, p. 95, § 433; Cd. 781, §-431; 2 H. 
C., § 1685. ] 


See supra § 4364, instruments transmitted 
by telegraph, effect of. 

See supra § 4366 et seq., telegraphic copies 
as evidence. 

See infra § 6138, copies of letters of admin- 
istration as evidence. 

See infra § 6107, copies of wills as evi- 
dence. 

See supra § 4252, articles of incorporation 
as evidence. 

The original deed itself, regularly ac- 
knowledged, is admissible in evidence with- 
out further proof; and the legislature did 
not intend by this section to give to a cer- 
tified copy any greater legal sanctity than 
that accorded the original document: Gard- 


ner v. Port Blakeley Mill Co.,-8 W., 1. 

The introduction of an original lien notice 
in evidence, with the auditor’s certificate 
that it was ‘‘as the same appears of record. 
ete.. is sufficient proof of the fact and date 
of record: Fairhaven Land Co. v. Jordan, 
5 W., 729. 

In an action by a foreign corporation, a 
copy of its articles of incorporation and the 
appointment of an agent, certified by the 
secretary of state as being of record in his 
office, are, under the statutes of this state 
(88 4266, 4301 supra). prima facie proof of the 
organization of such corporation and the 
right to transact business in this state: 
Knapp v. Strand, 4 W., 686. 


§ 6047. Order for Inspection and to Take Copy of Writings, etc. 
Any court, or judge thereof, in which an action is pending may, upon 


notice, order either party to give to the other, within a specified time, an in- 
spection and copy, or permission to take a copy, of any book, document, or 
paper in his possession, or under his control, containing evidence relating to 
the merits of the action or defense therein. If compliance with the order be 
refused, the court may exclude the book, document, or paper from being given 
in evidence, or if wanted as evidence by the party applying, may direct the 
jury to presume it to be such as he alleges it to be, and the court may also 
punish the party refusing as for contempt. This section shall not be con- 
strued to prevent a party from compelling another to produce books, papers, or 
documents where he is examined as a witness. [L. 754, p. 195, § 332; Cd. ’81, 


§ 428; 2 H. C., § 1686; Cal. C. C. P., $ 1000; N. Y., § 803.] 


See supra § 5996 and notes, subpoena duces 
tecum. 

See supra § 4930, bill of particulars. 

See supra § 6009, interrogatories to adver- 
sary for discovery. 

See supra § 4064 et seq., proof of tele- 
graphic copies. 

Parol evidence of contents of notice is ad- 
missible, without notice upon the opposite 
party, upon whom it was served, to produce 
it: Gethin v. Walker, 49 Cal., 502. 

Discovery cannot be had of the private 
papers of a third person: Davenbaugh v. 
MceKinnie, 5 Cow., 27. In such case the 
remedy is by subpoena duces tecum: Mor- 


§ 6048. 


ley v. Green, 11 Paige, 240. 

Whether discovery and inspection will be 
granted in any stage of an action is discre- 
tionary with the court: Clyde v. Rogers, 
87 N. Y., 625. 

The court may order a party to produce 
books and papers before it: Barnstead v. 
Empire M. Co., 5 Cal., 299; and has power 
to compel the production of the best evi- 
dence within reach of their process and ma- 
terial to the issue to be tried, and parties 
have the right to its production for the en- 
forcement or defense of their rights: Ex 
parte Brown, 97 Cal., 83. See generally 
Thompson on Trials, § 755 et seq. 


When Writing May be Read in Evidence, etc. 


If either party, at any time before trial, allow the other an inspection of 
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any writing material to the action, whether mentioned in the pleadings or not, 
and deliver to him a copy thereof, with notice that he intends to read the same 
in evidence on the trial of the cause, it may be so read without proof of its 
genuineness or execution, unless denied by atfidavit before the commencement 
of the trial. If such denial be made of any writing not mentioned in the 
pleadings, the court may give time to either party to procure evidence, when 
necessary for the furtherance of justice. [. 54, p. 195, § 333; Cd. 781, § 429; 
2 H. C., § 1687. ] 


See supra § 4930, bill of particulars, etc. the jurisdiction of the court, will not pre- 
The fact that notice had been served upon clude the state from contradicting oral tes- 
the state to produce a certain memorandum timony on the part of the defendant as to 
book at the trial of a criminal prosecution, the contents of an entry in dispute: Strate 
which the state was unable to produce for v. Baldwin, 15 W., 15. 
the reason that it had been removed from 


CHAPTER VII. 
OF OATHS AND AFFIRMATIONS. 


§ 6054. Who Authorized to Take and Administer Oaths. 

Every court, judge, clerk of a court, justice of the peace, or notary public 
is authorized to take testimony in any action, suit, or proceeding, and such 
other persons in particular cases as authorized by law. Every such court or 
officer is authorized to administer oaths and affirmations generally, and every 
such other persons in such particular case as authorized. [L. 769, p. 378, § 1; 
2 H. C., § 1693; see Cal. C. C. P., § 2093. ] 


See supra § 4695, subd. 7, power to admin- See supra § 4702, subd. 3, power of judge, 
ister oaths. affidavit. 
$ 6055. Oath, How Administered. 

An oath may be administered as follows: The person who swears holds 
up his hand, while the person administering the oath thus addresses him: 
“You do solemnly swear that the evidence you shall give in the issue (or 
matter) now pending between and shall be the truth, the whole 
truth, and nothing but the truth, so help you God.” If the oath be adminis- 
tered to any other than a witness giving testimony, the form may be changed 
to: “You do solemnly swear you will true answers make to such questions as 
you may be asked,” ete. [L. ’69, p. 378, § 2; 2 H. C., § 1694; see Cal. C. C. 
P., § 2094. ] 


§ 6056. Form Varied to Suit Witnesses’ Opinion. 

Whenever the court or officer before which a person is offered as a witness 
is satisfied that he has a peculiar mode of swearing connected with or in addi- 
tion to the usual form of administration, which, in witness’ opinion, is more 
solemn or obligatory, the court or other officer may, in its discretion, adopt that 
mode. [L. ’69, p. 379, § 3; 2 H. C., § 1695; Cal. C. C. P., § 2095.] 


§ 6057. Form Adapted to Suit Religious Belief. 
When a person is sworn who believes in any other than the Christian 
religion, he may be sworn according to the [peculiar] ceremonies of his 
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religion, if there be any such. [L. ’69, p. 379, § 4; 2 H. C., § 1696; Cal. C. C. 
P., § 2096.] 


§ 6058. Affirmation, Form of. 

Any person who has conscientious scruples against taking an oath may 
make his solemn affirmation, by assenting, when addressed, in the following 
manner: “You do solemnly affirm that,” etc., as in section 6055. [L. ’69, 
p. 379, §5; 2 H. C., § 1697; Cal. C. C. P., § 2097. ] 


§ 6059. Affirmation Equivalent to Oath—Perjury. 

Whenever an oath is required, an affirmation as prescribed in the last 
section is to be deemed equivalent thereto, and a false affirmation is to be 
deemed perjury equally with a false oath. [L. >69, p. 379, § 6; 2 H. C., § 
1698.] 


See infra §§ 7185-7188, penalty for perjury. 


CHAPTER VIII. 
OF THE RESTORATION OF LOST RECORDS. 


§ 6063. Substitution of Copy. 

Whenever a pleading, process, return, verdict, bill of exceptions, order, 
entry, stipulation, or other act, file, or proceeding in any action or proceeding 
pending in any court of this state shall have been lost or destroyed by fire or 
otherwise, or is withheld by any person, such court may, upon the application 
of any party to such action or proceeding, order a copy or substantial copy 
thereof to be substituted. [L. 90, p. 337, § 1; 2 H. C., § 1699.] 


$ 6064. Court Records Lost or Destroyed—How Replaced. 

Whenever the record required by law of the proceedings, judgment, or 
decree in any action or other proceeding of any court in this state in which a 
final judgment has been rendered, or any part thereof, is lost or destroyed by 
fire or otherwise, such court may, upon the application of any party interested 
therein, grant an order authorizing such record or parts thereof to be supplied 
or replaced,— 

1. By a certified copy of such original record or part thereof, when the same 
can be obtained; 

2. By a duly certified copy of the record in the supreme court of such 
original record of any action or proceeding that may have been removed to 
the supreme court, and remain recorded or filed in said supreme court; 

3. By the original pleadings, entries, papers, and files in such action or 
proceeding, when the same can be obtained; 

4. By an agreement in writing, signed by all the parties to such action or 
proceeding, their representatives or attorneys, that a substituted copy of such 
original record is substantially correct. [L. ’90, p. 338, § 2; 2 H. C., § 1700.] 
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$ 6065. Action to Restore—Proceedings. 

Whenever the record required by law, or any part thereof, of the proceed- 
ing or judgment or decree in any action or other proceeding of any court in 
this state in which the final judgment has been rendered is lost or destroyed by 
fire or otherwise, and such loss cannot be supplied or replaced as provided in 
the last preceding section, any person or party interested therein may make a 
written application to the court to which said record belongs, setting forth the 
substance of the record so lost or destroyed, which application shall be verified 
in the manner provided for the verification of pleadings in a civil action, and 
thereupon summons shall issue, and actual service, or service by publication, 
shall be made upon all persons interested in or affected by said original judg- 
ment or final entry, in the manner provided by law for the commencement of 
civil actions, provided the parties may waive the issuing or service of summons, 
and enter their appearance to such application; and upon the hearing of such 
application, without further pleadings, if the court finds that such record 
has been lost or destroyed, and that it is enabled, by the evidence produced, to 
find the substance, or effect thereof, material to the preservation of the rights 
of the parties thereto, it shall make an order allowing a record, which record 
shall recite the substance and effect of said lost or destroyed record, or part 
thereof, and the same shall thereupon be recorded in said court, and shall have 
the same effect as the original record would have if the same had not been lost 
or destroyed, so far as it concerns the rights of the parties so making the 
application, or persons or parties so served with summons, or entering their 
appearance, or persons claiming under them by a title acquired subsequently 
to the filing of the application. [L. ’90, p. 338, § 3; 2 H. C., § 1701.] 


$ 6066. Hearing on Application—Evidence. 

Upon the hearing of the application provided in the last preceding section, 
the court may admit in evidence oral testimony, and any complete or partial 
abstract of such record, docket entries, or indices, and any other written evi- 
dence of the contents or effect of such records and published reports concerning 
such actions or proceedings, when the court is of opinion that such abstracts, 
writings, and publications were fairly and honestly made before the loss of 
such records occurred. [L. 790, p. 339, § 4; 2 H. C., § 1702.] 


$ 6067. Lost Records—Time Extended for Appeal, When. 

Whenever a lost or destroyed judgment or order is one to which either 
party has a right to a proceeding in error or of appeal, the time intervening 
between the filing of the application mentioned in section 6065 and the final 
order of the court thereon shall be excluded in computing the time within 
which such proceeding or appeal may be taken as provided by law. [L.?90, p. 
339, § 5; 2 H. C., § 1703.] 


$ 6068. Costs. 
The costs to be taxed upon an application to restore a lost or destroyed 
record ‘shall be the same as are provided for like service in civil actions, and 
© 
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may be adjudged against either or any party to such proceeding or application, 
or may, in the discretion of the court, be apportioned between such parties. 
[L. 90, p. 339, § 6; 2 H. C., § 1704.] 


See supra § 5167 et seq., costs in civil cases. See infra § 6070, costs, by whom paid. 


§ 6069. Restoration of Lost or Destroyed Probate Records. 

In case of the loss or destruction by fire or otherwise of the records, or any 
part thereof, of any probate court, or superior court having probate jurisdic- 
tion, the superior court may proceed, upon its own motion, or upon application 
in writing of any party in interest, to restore the records, papers, and proceed- 
ings of either of said courts relating to the estates of deceased persons, includ- 
ing recorded wills, wills probated or filed for probate in such courts, all mar- 
riage records, and all other records and proceedings, and for the purpose of 
restoring said records, wills, papers, or proceedings, or any part thereof, may 
cause citations or other process to be issued to any and all parties to be desig- 
nated by him, and may compel the attendance in court of any and all witnesses 
whose testimony may be necessary to the establishment of any such record or 
part thereof, and the production of any and all written or documentary evi- 
dence which may be by him deemed necessary in determining the true import 
and effect of the original record, will, paper, or other document belonging 
to the files of said court; and may make such orders and decrees establishing 
such original record, will, paper, document, or proceeding, or the substance 
thereof, as to him shall seem just and proper. [L. 90, p. 340, $ 7; 2 H. C., § 
1705. ] 


$ 6070. Costs, by Whom Paid. 

The costs incurred in the superior courts in proceedings under this chap- 
ter shall be paid by the party or parties interested in such proceedings, or in 
whose behalf such proceedings are instituted. [L. 790, p. 340, § 8; 2 H.C., § 
1706.] 


See supra § 6068, costs. 
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CHAPTER I. 
OF JURISDICTION AND POWERS OF THE COURT. 


$ 6075. Powers of Court. 
The superior courts, in the exercise of their jurisdiction of matters of 


probate, shall have power,— 
1. To take proof of wills, and to grant letters testamentary and of adminis- 


tration, and to bind apprentices as by law provided; 
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OF PROBATE LAW AND PROCEDURE. 


[TITLE XXXV. 


2. To settle the estates of deceased persons, and the accounts of executors, 


administrators, and guardians; 


3. To allow or reject claims against the estates of deceased persons as 


hereinafter provided; 


4. To hear and determine all controversies between masters and their ap- 


prentices; 


5. To award process, and cause to come before them all persons whom they 
may deem it necessary to examine, whether parties or witnesses, or who, as 
executors, administrators, or guardians, or otherwise, shall be intrusted with 
or in any way accountable for any property belonging to a minor, orphan, or 
person of unsound mind, or estate of any deceased person; 

6. To order and cause to be issued all writs which may be necessary to the 
exercise of their jurisdiction. [Cf. L. °54, p. 309, § 3; L. 773, p. 253, § 3; Cd. 
’81, § 1299; L. 91, p. 380, §1; 2 H. C., § 845; Abb. R. P. S., pp. 360-373. ] 


See Const., Art. 4, § 6. 

Where the court acquires jurisdiction of a 
decedent’s estate through a pennon to ap- 
point an administrator, which it denied, the 
court has power to proceed regularly to 
final distribution, although the widow may 

rotest against any administration: In re 
mee Estate, 8 W., 35; 40 Am. St. Rep., 

The probate court has no jurisdiction to 
try title to real estate as between the repre- 
sentatives of an estate and the husband of 
the decedent, where the latter claims an in- 
terest adverse thereto: Stewart v. Lohr, 
1 W., 341; 22 Am. St. Rep.. 150; and where 
the probate court had no jurisdiction of tne 
subject matter the appellate court could 
gain none: s 

Under this section probate courts were in- 
vested with jurisdiction over the estates of 
deceased persons, and when such powers 
have been invoked by petition setting forth 
the jurisdictional facts, among other, ab- 
sence of a party for more than seven years, 
and that there is no evidence that he is still 
living, the court is warranted in finding 
that he is dead, and in ordering administra- 
ae on his estate: Scott v. McNeal, 5 W., 


*§ 6076. Records to be Kept. 


In such a case, the supposed deceased 
person, after his return to this state, can- 
not, aS against an innocent purchaser or 
his grantees, maintain an action of eject- 
ment to recover property sold under the 
decree of the probate court: Id.; overruled 
in 154 U. S. 34. 

The power given probate courts by the 
legislature of Washington territory to make 
distribution of testator’s estate to his minor 
children when they were not provided for 
in his will, was not in contravention of the 
organic act (10 U. S. at L.. 172) creating 
such courts: Webster v. Seattle Trust Co., 


W., 642. 

Under § 619% infra, where the testator di- 
rects the management and settlement of his 
estate without the intervention of the pro- 
bate court, the acts of the trustees cannot 
be called in question by any court, so long 
as they faithfully comply with the provis- 
ions of the will: Newport v. Newport, 5 W., 

A finding that a decedent was a resident 
of this state, with property therein, author- 
izes the court to administer thereon, and if 
the fact of residence is erroneously deter- 
mined the remedy is by appeal: tate v. 
Superior Court, 11 W., i 


There shall be kept in the office of the clerk of the superior court the 
following books of record of probate matters:— 

1. A journal, in which shall be entered all orders, decrees and judgments 

made by the court, or the judge thereof, and the minutes of the court, in 


probate proceedings; 


2. A record of wills, in which shall be recorded all wills admitted to probate; 

3. A record of letters testamentary and of administration, in which all 
letters testamentary and of administration shall be recorded; 

4. A record of bonds, in which all bonds and obligations required by law to 
be approved by the court or judge in matters of probate shall be recorded; 

5. A record of petitions, in which all petitions for orders of sale of real 


estate shall be recorded; 


6. A record of claims, in which at least one page shall be given to each 
estate, or case, wherein shall be entered, under the title of each estate, or case, 
in separate columns properly ruled,—1. The names of claimants against the 
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estate; 2.-The date of filing proof of claim; 3. The amount claimed; 4. The 
amount allowed; 5. The date of allowance; 6. The nature of the claim; 7. 
The amount paid; 8. The number of the voucher for each payment; 9. The 
date of filing the voucher; 

7. A memorandum of the files, in which at least one page shall be given to 
each estate or case, wherein shall be noted each paper filed in the case, except 
proof of claims and vouchers noted in record of claims, and the date of filing 
each paper; 

8. A record of marriages, in which certificates of all marriages solemnized 
in the county shall be recorded. [Cf. L. 754, p. 310, § 5; L. 60, p. 235, § 5; 
Cd. 781, § 1300; L. 791, p. 380, § 2; 2 H. C., § 846; Abb. R. P. S., pp. 360- 
373.] 


$ 6077. Powers of Judge at Chambers. 

The judges of the superior courts may, at chambers, appoint appraisers, 
receive inventories and accounts, suspend the powers of executors, administra- 
tors, or guardians in the cases allowed by law, grant letters of administration 
or guardianship, approve claims and bonds, and direct the issuance of all writs 
and process necessary in the exercise of their powers. [Cf. L. 65, p. 24, § 1; 
L. ?’°73, p. 472, § 2; L. 775, p. 36, § 2; Cd. 781, § 2138; L.’91, p. 94, § 15; 2 H. 
C., § 847; Abb. R. P. S., pp. 357-358. ] 


See infra § 6166, hearing in court or at For power of judge at chambers, see 
chambers. Murne v. Schwabacher, 2 W. T., 130. 


CHAPTER II. 
OF NOTICES AND CITATIONS. 


§ 6081. Personal Notice—Citation. 

Whenever personal notice is required to be given to any party to a pro- 
ceeding in matters of probate, and no other mode of giving notice is pre- 
scribed, it shall be given by citation issued from the court, signed by the clerk 
and under the seal of the court, directed to the sheriff of the proper county, 
requiring him to cite such person to appear before the court or judge, as the 
case may be, at a time and place to be named in such citation. In the body 
of the citation shall be briefly stated the nature or character of the proceedings. 
[L. 754, p. 305, § 226; Cd. 781, § 1311; L. 791, p. 381, § 3; 2 H. C., § 848; 
Abb. R. P. S., pp. 363-372; see Cal. C. C. P., § 1710. ] 


§ 6082. Service and Return. 

The officer to whom the citation is directed shall serve it by delivering a 
copy to the person or persons named therein, and shall return the original to 
the court according to its direction, indorsing thereon the time and manner 
of service. [Cf. L. ’54, p. 305, § 227; L. 73, p. 255, § 17; Cd. 781, § 1312; 2 
H. C., § 849; Abb. R. P. S., pp. 363-372. ] 

§ 6083. Time of Service. 
In all cases in which citations are issued from the superior court in pro- 
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bate proceedings, they shall be served at least ten days before the term [time] 
at which they are made returnable, except when issued from the court in cases 
where the law requires the judge to issue them upon his own motion, and he 
does so issue them; and in such cases they shall be served in sufficient time 
to allow the person served to be in attendance on the court. [Cf. L. 763, p. 
206, § 46; L. 773, p. 256, § 18; Cd. 781, § 1313; L. 91, p. 381, § 4; 2 H. C., 
$ 850; Abb. R. P. S., pp. 364-372. ] 


CHAPTER III. 
OF VENUE. 


§ 6087. Letters, etc., Granted in What County. 
Wills shall be proved and letters testamentary or of N shall 
be granted, — 

1. In the county of which deceased was a resident or had his place of abode 
at the time of his death; 

2. In the county in which he may have died, leaving estate therein, and not 
being a resident of the state; 

3. In the county in which any part of his estate may be, he having died out 
of the state, and not having been a resident thereof at the time of his death. 
[L. 760, p. 173, § 43; Cd. 781, § 1340; 2 H. C., § 851; Abb. R. P. S., pp. 385- 
395; Cal. C. C. P., § 1294.] 


A decree of one probate court escheating tion of the estate, the decedent having been 
property to the territory, because the owner a non-resident, having died out of the terri- 
died intestate, leaving no heirs, is void, tory, and leaving property in both counties: 
where the probate court of another county Territory v. Klee, 1 W., 183. 
had already granted letters of administra- 
$ 6088. Jurisdiction When Estate in Two Counties. 

When the estate of the deceased is in more than one county, he having 
died out of the state, and not having been a resident thereof at the time of his 
death, the superior court of that county in which the application 1s first made 
for letters testamentary or of administration shall have exclusive jurisdiction 
of the settlement of the estate. [L.’60, p. 173, § 44; Cd. ’81, § 1341; 2 H. C., 


§ 852; Abb. R. P. S., pp. 385-395; Cal. C. C. P., § 1295.] 


§ 6089. Venue in Subsequent Proceedings. 

All orders, settlements, trials and other proceedings in probate shall be 
had or made in the county in which letters testamentary or of administration 
were granted. [Cf. L. ’63, p. 206, § 47; Cd. 781, § 1314; L. ’91, p. 381, § 5; 
2 H. C., § 853; Abb. R. P. S., pp. 364-372.] 
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CHAPTER IV. 
OF THE CUSTODY AND PROOF OF WILLS. 


§ 6090. Deposit of Will. 

Any last will and testament in writing, being enclosed in a sealed envelope 
or wrapper, and having indorsed thereon the name of the testator or testatrix, 
and his or her place of residence, and the day when and the person by whom it 
is delivered, may be deposited by the person making the same, or by any 
person for him, in the office of the clerk of the superior court, in the county 
where the maker resides, and such clerk of court shall receive and safely keep 
the same in a place to be provided therefor and to be marked and designated 
as the “Files of Wills,’ and shall give a certificate of deposit thereof to the 
person so depositing the same, and said will shall be surrendered and redeliv- 
ered to the maker, or to such person as may be designated by the written order 
_ of the maker upon a surrender of such certificate. [L. 793, p. 49, § 1.] 

See supra title 2, chapter 8, wills. 
See supra title 25, chapters 9 and 10, descent and distribution of property. 
§ 6091. Custody, Delivery and Publication. 

Such will when so deposited shall, during the life time of the testator 
or testatrix, be delivered only to himself or herself, or to some person by the 
maker authorized by order in writing, duly signed, executed and acknowledged 
before a notary public or other qualified officer in the same manner as is re- 
quired by the laws of this state in the execution of instruments for the con- 
veyance of real property, and upon the surrender of such certificate; and after 
the death of the maker said will shall be opened in public before witnesses by 
the judge of said court and may be retained therein for probate if necessary. 
[L. 93, p. 49, $ 2.] 


§ 6092. Custodian to Produce, When—Penalty. 

Any person having the custody or control of any will, shall, within thirty 
days after he shall have received knowledge of the death of the testator or 
testatrix, deliver said will into the superior court which has jurisdiction, or 
to the person named in said will as executor; and any person who shall wilfully 
fail or neglect to deliver any such will in accordance with the provisions of 
this section, shall be deemed guilty of a misdemeanor and upon conviction 
thereof shall be punished by a fine not exceeding one thousand dollars or by 
imprisonment in the county jail for a period not exceeding six months or by 
both such fine and imprisonment. [Cf. L. ’60, p. 174, § 45; Cd. ’81, § 1342; 
2 H. C., § 854; L. 793, p. 49, § 3; Abb. R. P. S., pp. 385-395; see Cal. C. C. P., 
§ 1298. ] 


$ 6093. Executor to Produce Will, When. 
Any person named as executor in any will shall, within thirty days after 
he has knowledge that he is executor, present the will, if in his possession, 
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to the superior court which has jurisdiction. [L. 60, p. 174, § 46; Cd. ’81, § 
1343; 2 H. C., § 855; Abb. R. P. S., pp. 385-395.] 


Where trustees of the property of an jurisdiction of questions involving their 
estate, instead of executors, have been ap- management of the estate, but the same are 
pointed by a will, the probate court has no triable in equity: Smith v. Smith, 15 W., 239 
$ 6094. Acceptance or Renunciation. 

An executor named in the will may decline to act by filing a written re- 
nunciation at the time of filing said will; but if he intends to accept, he shall - 
present with the will a petition praying that the will be admitted to probate, 
and that letters testamentary be issued to him. [L. 60, p. 174, § 47; Cd. °’81, 
§ 1344; 2 H. C., § 856; Abb. R. P. S., pp. 385-395. ] 


$ 6095. Damages for Failure to Comply. 

Any person violating either of the last three preceding sections, without 
reasonable excuse, shall be liable to every person interested in the will for 
damages caused by such neglect. [Cf. L. 60, p. 174, § 48; Cd. 781, § 1345; 
L. 91, p. 382, § 6; 2 H. C., § 857.] 


$ 6096. Petition by Executor for Production and Probate of. 

Any person named as an executor in a will, not having the same in his 
possession, may petition the court of proper jurisdiction for an order to have 
the same produced, that it may be admitted to probate, and that letters testa- 
mentary may be issued to him. [L.’60, p. 174, § 49; Cd. 81, § 1346; 2 H. C., 
§ 858; see Cal. C. C. P., § 1299.] 


$ 6097. Petition by Other Interested Persons. 

Any person having an interest in the will may in like manner present a 
petition praying that it may be required to be produced and admitted to 
probate. [L. 60, p. 174, § 50; Cd. 81, § 1347; 2 H. C., § 859.] 


$ 6098. Court May Compel Production. 

The said court may compel by citation and attachment any person in 
whose possession any will may be to produce it in court at such time as the 
court may order. [L 60, p. 175, § 51; Cd. 781, § 1348; 2 H. C., § 860.] 


§ 6099. Application, to Whom Made—Power to Enforce. 

Applications for the probate of a will, or for letters testamentary, may 
be made to the judge of the superior court, and he may also at any time issue 
all necessary orders and process to enforce the production of any will. [L. 760, 
p. 175, § 52; Cd. 781, $ 1519; 2 H. C., § 861.] 


§ 6100. Certificate of Probate or Rejection. 

When any will is exhibited to be proven, the court may immediately re- 
ceive the proof and grant a certificate of probate, or if such will be rejected, 
issue a certificate of rejection. [L. 754, p. 315, § 17; Cd. °81, § 1350; 2 H. C., 
§ 862; Abb. R. P. S., pp. 381-395. ] 


When a will is offered for probate, there sound mind when the mu was made: In re 
must be proof that the deceased was of Baldwin’s Estate, 13 W. 
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§ 6101. Testimony of Absent Witnesses. 

If any witness be prevented by sickness from attending at the time when 
any will may be produced for probate, or reside out of the state or more than 
thirty miles from the place where the will is to be proven, such court may 
issue a commission, annexed to such will, and directed to any judge, justice 
of the peace, or mayor, or other person, empowering“him to take and certify 
the attestation of such witness. [L. 754, p. 315, § 18; Cd. 781, § 1351; 2 H.C., 
§ 863; Abb. R. P. S., pp. 381-395. | 


§ 6102. Effect of Such Testimony. 

If such witness appear before such officer and make oath or affirmation 
that the testator.signed the writing annexed to such commission as his last will, 
or that some other person signed it by his direction and in his presence, that 
he was of sound mind, that the witness subscribed his name thereto in presence 
of the testator, the testimony so taken shall have the same force as if taken 
before the court. [L. 754, p. 315, § 19; Cd. 781, § 1852; 2 H. C., § 864; Abb. 
R. P. S., pp. 381-395. ] 


§ 6103. Proof Where One Witness is Dead, etc. 

When one of the witnesses to such will shall be examined, and the other 
witnesses are dead, insane, or their residence unknown, then such proof shall 
be taken of the handwriting of the testator, and of the witnesses dead, insane, 
or residence unknown, and of such other circumstances as would be sufficient 
to prove such will. [L. 54, p. 315, § 20; Cd. 781, § 1353; 2 H. C., § 865; 
Abb. R. P. S., pp. 381-395. | 


§ 6104. Proof Where All Witnesses are Dead. 

If it shall appear, to the satisfaction of the court, that all the subscribing 
witnesses are dead, insane, or their residence unknown, the court shall take and 
receive such proof of the handwriting of the testator and subscribing wit- 
nesses to the will, and of such other facts and circumstances as would be 
sufficient to prove such will. [L. 754, p. 315, § 21; Cd. ’81, § 1354; 2 H. C., 
§ 866; Abb. R. P. S., pp. 381-395. ] 


§ 6105. Testimony, How Taken and Authenticated. 

All the testimony adduced in support of the will shall be reduced to writ- 
ing, signed by the witnesses, and certified by the judge of the court. [L. "54, 
p. 315, § 22; Cd. 81, § 1355; 2 H. C., $ 867.] 
$ 6106. Recording Wills. 

All wills shall be recorded in a book kept for that purpose, within thirty 
days after probate, and the originals shall be carefully filed. [L. 754, p. 316, § 
26; Cd. 81, § 1356; 2 H. C., § 868; Abb. R. P. S., pp. 381-395.] 


$ 6107. Admissible in Evidence, When. 

Every will proved according to the provisions of this chapter, recorded 
and certified by the judge of the superior court, and attested by the seal of said 
court, may be read as evidence without any further proof. [L. 754, p. 316, 
§ 27; Cd. 781, § 13857; 2 H. C., § 869.] 


See supra § 6046, certified copies of records as evidence. 
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$ 6108. Copies Admissible, When. 

The record of any will made, proved, and recorded as aforesaid, and the 
exemplification of such record by the clerk in whose custody the same may 
be, shall be received as evidence, and shall be as effectual in all cases as the 
original would be if produced and proven. [Cf. L. 754, p. 316, $ 28; Cd. 81, 
$ 1358; L. 91, p. 382, § 7; 2 H. C., § 870.] 


§ 6109. Recorded in Other Counties, When. 

In all cases where lands devised by last will are situated in different 
counties, a copy of such will shall be recorded in the county auditor’s office in 
each county within six months after probate. [L. 754, p. 316, § 29; Cd. ’81, 
§ 1359; 2 H. C., § 871; Abb. R. P. S., pp. 381-395. ] 


$ 6110. Contest of Will. 

If any person interested in any will shall appear within one year after 
the probate or rejection thereof, and, by petition to the superior court having 
jurisdiction, contests the validity of said will, or pray to have the will proven 
which has been rejected, he shall file a petition containing his objections and 
exceptions to said will, or to the rejection thereof. Issue shall be made up, 
tried and determined in said court respecting the competency of the deceased 
to make last will and testament, or respecting the execution by the deceased 
of such last will and testament under restraint or undue influence or fraudu- 
lent representation, or for any other cause affecting the validity of such will. 
[Cf. L. 754, p. 316, § 30; L. 60, p. 176, § 63; L. 773, p. 364, § 64; Cd. ’81, § 
1360; L. 791, p. 382, § 8; 2 H. C., § 872; Abb. R. P. S., pp. 381-395; see Cal. 
C. C. P., $$ 1327-1329.] 


See supra § 4594 et seq., and notes, provis- 
fons relating to wills. 

In an action to contest a will by persons 
claiming to be children of the testator, to 
whose complaint a motion is interposed re- 


that the contestants believed that they had 
been legally adopted at some time and place 
not remembered or discovered, but evidence 
of which they expected to produce at the 
trial, does not show such interest in the 


will as entitles them to contest under the 
provisions of this section: In re Renton’s 
Estate, 10 W., 533. 


quiring it to be made more specitic in stat- 
ing whether they are natural or adopted 
children, and, if adopted, how, when, and 
where it was done, an allegation setting up 


$ 6111. Interested Parties to be Cited. 

Upon the filing of the petition referred to in the next preceding section, 
a citation shall be issued to the executors who have taken upon them the exe- 
cution of the will, or to the administrators with the will annexed, and to all 
legatees named in the will residing in the state, or to their guardians if any 
of them are minors, or their personal representatives if any of them are dead, 
requiring them to appear before the court on a day therein specified, to show 
cause why the petition should not be granted. [Cf. L. ’60, p. 176, § 64; Cd. 
81, § 1361; L. 791, p. 382, $ 9; 2 H. C., § 873; Abb. R. P. S., pp. 381-395; 
see Cal. C. C. P., § 1328.] 


See supra § 6081, citation. 


$ 6112. Adjudication Binding, When. 
If no person shall appear within the time aforesaid, the probate or rejec- 
tion of such will shall be binding, save to infants, married women, persons 
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absent from the United States, or of unsound mind, a period of one year after 
their respective disabilities are removed. [Cf. L. 754, p. 316, § 32; L. ’60, p. 
176, § 65; Cd. ’81, § 1362; 2 H. C., § 874; Abb. R. P. S., pp. 381-395; see Cal. 
C. C. P., § 1333.] 


See infra § 6130a, disability of married women removed. 


$ 6113. Evidence Admitted at Time of Probate, Sufficient When. 

In all trials respecting the validity of a will, if any subscribing witness 
be deceased, or cannot be found, the oath of such witness, examined at the 
time of probate, may be admitted as evidence. [L. 54, p. 317, § 33; L. 60, p. 
177, § 66; Cd. ’81, § 1363; 2 H. C., § 875.] 


§6114. Probate Annulled, When. 

If, upon the trial of said issue, it shall be decided that the will is for any 
- reason invalid, or that it is not sufficiently proved to have been the last will 
of the testator, the will and probate thereof shall be annulled and revoked. 
[L. ’60, p. 177, § 67; Cd. 781, § 1364; 2 H. C., § 876; Abb. R. P. S., pp. 381- 
395; Nev., § 2700.] 


$ 6115. Effect of Revocation. 

| Upon the revocation being made, the powers of the executor, or admin- 
istrator with the will annexed shall cease, but such executor or administrator 

shall not be liable for any act done in good faith previous to service of written 

notice of intention to contest said will. [L. 60, p. 177, § 68; Cd. 81, § 1365; 

2 H. C., § 877; Abb. R. P. S., pp. 381-395; Cal. C. C. P., § 1331.] ° 


Appeal from order of revocation simply preserve his powers, nor prevent the court 
keeps alive the character of executor for from appointing a special administrator: 
the purposes of the appeal, but does not Estate of Crozier, 65 Cal., 332. 
$ 6116. Costs and Expenses, by Whom Paid. 

The fees and expenses shall be paid by the losing party. If the probate 
be revoked or the will annulled, the party who shall have resisted such revoca- 
tion shall pay the cost and expenses of proceedings out of the property of 
the deceased. [L. 60, p. 177, § 69; Cd. 81, § 1366; 2 H. C., § 878.] 


$ 6117. Proof of Lost or Destroyed Will. 

Whenever any will be lost or destroyed, by accident or design, the superior 
court shall have power to take proof of the execution and validity of the will, 
and to establish the same, notice to [all] persons interested havıng first been 
given; such proof shall be reduced to writing, and signed by the witnesses. 
But no will shall be allowed to be proved as a lost or destroyed will, unless 
the same shall be proved to have been in existence at the time of the death of 
the testator, or be shown to have been fraudulently destroyed in the lifetime 
of the testator, nor unlcss its provisions shall be clearly and distinctly proved 
by at least two credible witnesses. [L. 60, p. 177, § 70; L. ’%3, p. 265, § 71; 
Cd. ’81, § 1367; 2 H. C., § 879; Abb. R. P. S., pp. 381-395; see Cal. C. C. P., 
§§ 1338, 1339. ] 
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Under this section the provisions of a lost 
will must be proved by at least two credible 
witnesses, and the declarations of the tes- 
tator are inadmissible for that purpose: In 
re Harris’ Estate, 10 W., 555. 

In proceeding to establish a lost will its 
execution is sufficiently proved in the ab- 
sence of any contradictory testimony, when 
one of the attesting witnesses testifies that 
he saw the testator and the other attesting 
witness, who had since died, sign an instru- 
ment which the former declared to be his 
will: Id. See supra § 4597. 

An allegation in a petition to establish 
and prove a lost will stating that “‘said de- 
ceased, at the time of his death, left a will 
which your petitioner alleges to be the last 
will and testament of said deceased,” is 
equivalent to alleging that the will was in 
existence at the time of the death of the 
testator, as required in this section, in such 
cases: Id. 

The petition for the probate of a will al- 
leged to have been fraudulently destroyed 
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cifically state the facts and circumstances 
constituting the fraud. Whether there was 
a fraudulent destruction is a question of 
fact to be proved: Estate of Kidder, 66 
Cal., 487. 

The petition for the probate of a lost will 
must allege the existence of the will at the 
time of testator’s death, if it was lost or 
destroyed after his death, or if before his 
death, the petition must allege its ‘‘fraudu- 
lent” destruction, and must prove it. The 
fact that the court finds that the will was 
fraud lently destroy d curing the test tors 
lifetime will not sustain a decree admitting 
the will to probate, if the petition does not 
contain proper allegations to SUpport such 
finding: Estate of Kidder, 57 Cal., 282. 

On application to have lost will admitted 
to probate under this section, the provis- 
tons of the will must be clearly and dis- 
tinctly proved by at least two credible wit- 
messes: Estate of Kidder, 66 Cal., 487. 

For exhaustive note on probate of lost or 
destroyed wills. see Tyran v. Paschal, & 


during the lifetime of the testator musi epe- Am. Dec., 628-631. 


‘ 


§ 6118. Decree—Recording. 

When any such will shall be established, the provisions thereof shall be 
distinctly stated in the judgment establishing it, and a copy of such decree 
shall be certificd by the clerk, under the seal of the court; and such copy, 
together with the testimony upon which the decree is founded, shall be re- 
corded as other wills are required to be recorded, and letters testamentary or 
of administration, with the will annexed, shall be issued thereon, in the same 
manner as upon wills produced and duly proved. [Cf. L. ’60, p. 177, § 71; 
Cd. ’81, § 1368; L. 791, p. 382, § 10; 2 H. C., § 880; Abb. R. P. S., pp. 381- 
395; see Cal. C. C. P., § 1340. ] 


$ 6119. Restraining Order Pending Such Proceedings. 


If, before or during the pendency of an application to prove a lost or 
destroyed will, letters of administration be granted on the estate of the testator, 
or letters testamentary of any previous will of the testator be granted, the court 
shall have authority to restrain the administrators or executors so appointed 
from any acts or proceedings which would be injurious to the legatees or de- 
visees claiming under the lost or destroyed will. [L. 760, p. 177, § 72; Cd. 
781, § 1369; 2 H. C., § 881; Cal. C. C. P., § 1341.] 


$ 6120. Foreign Wills, How Proved. 

_ Wills probated in any other state or territory of the United States, or in 
any foreign country or state, shall be admitted to probate in this state on the 
production of a copy of such will and of the original record of prohate 
thereof, authenticated by the attestation of the clerk of the court in which 
such probation was made; or if there be no clerk, by the attestation of the 
judge thereof, and by the scal of office of such officers, if they have a scal. 
[L. 77, p. 284, § 1; Cd. 81, § 1370; 2 H. C., § 882; Abb. R. P. S., p. 395; 
sce Cal. C. C. P., § 1322-1324.] 


$ 6121. Foreign Wills, Proceedings After Probate. 
All provisions of law relating to the carrying into effect of domestic wills 
after probate shall, so far as applicable, apply to foreign wills admitted to 
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probate in this state, as contemplated in the preceding section. [L. ’77, p. 
284, § 2; Cd. 81, § 13871; 2 H. C., § 883; Abb. R. P. S., p. 395; see Or., § 
1093.] 


The provisions of this section make all mitted to probate in this state: Dunn v. 
provisions relating to probate of domestic Peterson, 4 W., 170, 172, 
wills applicable to a foreign will when ad- 


CHAPTER V. 


OF LETTERS TESTAMENTARY AND OF ADMINISTRATION. 


§ 6125. Letters Testamentary, When and to Whom Granted. 
After probate of any will letters testamentary shall be granted to the 
persons therein appointed executors. Ifa part of the persons thus appointed 
` refuse to act, or be disqualified, the letters shall be granted to the other per- 
sons appointed therein. If all such persons refuse to act, letters of adminis- 
tration with the will annexed shall be granted to the person to whom admin- 
istration would have been granted if there had been no will. [L. ’54, p. 268, 
§ 5; Cd.’81, § 1372; 2H. C., § 884; Abb. R. P. S., pp. 396-403. ] 


See supra § 6094, acceptance or renuncia- See infra § 6141, who entitled to letters of 
tion administration. 
Bee infra § 6196, settlement without ad- See infra § 6127, when executor is a minor, 


ministration. etc. 
See infra § 6136, affidavit of non-existence See infra § 61%, who disqualified. 


of other or subsequent will. 
§ 6126. Objections. 

Any person interested in a will may file objections in writing to the 
_ granting of letters testamentary to the persons named as executors, or any 
of them, and the objection shall be heard and determined by the court. [L. 
60, p. 179, § 74; Cd. 781, § 1373; 2 H. C., § 885; Abb. R. P. S., pp. 396-403; 
see Cal. C. C. P., § 1351.] 


§ 6127. Letters During Minority or Absence of Executor. 

If the executor be a minor, or absent from the state, letters of administra- 
tion with the will annexed shall be granted, during the time of such minority 
or absence, to some other person, unless there be another executor, who shall 
accept the trust, in which case the estate shall be administered by such other 
executor until the disqualification shall be removed, when such minor, having 
arrived at full age, or such absentee, shall be admitted as joint executor with 
the former. [L. 754, p. 269, § 9; L. ’60, p. 180, § 75; Cd. 81, § 1374; 2 
H. C., § 886; see Cal. C. C. P., § 1354. ] 


§ 6128. Discovery of Will Revokes Letters. 

If, after letters of administration are granted, a will of the deceased be 
found, and probate thereof be granted, the letters shall be revoked, and letters 
testamentary or of administration with will annexed shall be granted. [L. ’54, 
p. 272, § 27; Cd. 81, § 1375; 2 H. C., § 887; Abb. R. P. S., pp. 396-403. ] 
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$ 6129. Setting Aside Will Revokes Letters. 

If, after a will has been found and letters thereon granted, the will shall 
afterwards be set aside, the letters shall be revoked, and letters of adminis- 
tration granted on the goods unadministered. [L. 754, p. 272, § 28; Cd. ’81, 
§ 1376; 2 H. C., § 888; Abb. R. P. S., pp. 396-403.] 


$ 6130. Marriage of Executrix, etc., Not to Affect Interest. etc. 

If any executrix or administratrix marry, her husband shall not thereby 
acquire any interest in the effects of her testator or intestate, nor shall the 
administration thereby devolve on him. [L. 54, p. 272, § 29; Cd. 81, § 1377; 
2 H. C., § 889; Abb. R. P. S., pp. 396-403. ] 


See infra § 6195, who disqualified. 
See infra § 6182, accounting upon revocation of letters. 


$ 6130a. Marriage No Disqualification. 

No woman shall be disqualified from acting as executrix of the last will of 
a deceased person, nor from acting as administratrix of the estate of any de- 
ceased person by reason of being a married woman. [L. ’97, p. 24, § 1.] 


$ 6131. Revocation of Letters, When. 

If an executor or administrator become of unsound mind, or be convicted 
of felony or infamous crime, or become an habitual drunkard, or otherwise 
incapable of or unsuitable for executing the trust reposed in him, or so fail to 
discharge his official duties, or waste or mismanage the estate, or so act as to 
endanger any co-executor or co-administrator, the superior court, upon com- 
plaint in writing made by any person interested, supported by affidavit, and 
due rn tice given to the person complained of, shall hear the cumplaint, and if 
found to be just, shall revoke the letters granted. [L. 754, p. 272, § 30; Cd. 
81,§ 1378; 2 H. C., § 890.] 


See infra § 6322, cited to account. See supra § 6128, discovery of will revokes. 
See infra § 6323, revocation for failure to See infra § 6244. revocation for failure to 
give notice to creditors. 


account. 
See supra § 6981, citation. See infra § 6320, revocation for failure to 
See infra § 6167, suspension. make exhibit. 


$ 6132. Executor of Executor Administers What. 

No executor of an executor shal], as such, be authorized to administer 
upon the estate of the first testator, but on the death of the sole or surviving 
executor of any last will, letters of administration with the will annexed, of 
the estate of the first testator left, unadministered, shall be issued. [L. ’60, 
p. 180, § 80; Cd. ’81, § 1379; 2 H. C., § 891; Cal. C. C. P., § 1353.] 


$ 6133. Acts of Portion of Executors Valid, When. 

When all the executors named shall not be appointed by the court, such 
as are appointed shall have the same authority to perform every act and dis- 
charge every trust required by the will, and their acts shall be as effectual for 
every purpose as if all were appointed and should act together. [L. ’60, p. 
180, § 81; Cd. ’81, § 1380; 2 H. C., § 892; see Cal. C. C. P., § 1355.] 
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§ 6134. Administrator With Will Annexed, Power of. 

Administrators with the will annexed shall have the same authority as the 
executor named in the will would have had, and their acts shall be as effectual 
for every purpose. [L. *60, p. 180, § 82; Cd. ’81, § 1381; 2 H. C., § 893; 
Cal. C. C. P., § 1356. ] 


Administrators with will annexed are not scribed by 8 6141. It is not a case of intes- 
required to be appointed in the order pre- tacy: Estate of Barton, 52 Cal., 538. 


§ 6135. Letters to be Signed and Under Seal. 

Letters testamentary and of administration with the will annexed shall 
be signed by the clerk of the court, and be under the seal of the court, and a 
copy of the will shall be attached to the letters. [L. 760, p. 181, § 83; Cd. ’81, 
§ 1382; 2 H. C., § 894.] 


See infra § 6140, form of letters. See infra $§ 6146, 6147, oath and bond. 


§ 6136. Affidavit as to Knowledge of Other Will. 

Every administrator with the will annexed, and executor, at the time 
letters are granted him, shall make an affidavit that he knows of no other and 
subsequent will of the deceased. [L. 54, p. 270, § 18; Cd. 781, § 1383; 2 H. 
C., § 895.] 


$ 6137. Recording Letters—Certificate. 

The clerk shall record, in a well-bound book kept for that purpose, all let- 
ters testamentary and of administration, before they are delivered to the ex- 
ecutors or administrators, and shall certify on such letters that they have been 
so recorded. [Cf. L. 54, p. 271, § 22; Cd. 781, § 1384; L. 791, p. 383, § 11; 
2 H. C., § 896; Abb. R. P. S., pp. 396-403.] 


See infra § 6140, form of letters. See infra § 6141, who entitled to letters. 


$ 6138. Certified Copies are Evidence. 

Copies of such letters, or copies of the records thereof, certified by the 
clerk, and under the seal of the superior court, shall be received as evidence 
in any court in this state. [Cf. L. 54, p. 271, § 23; Cd. ’81, § 1385; L. 791, 
p. 883, § 12; 2 H. C., § 897.] 


See supra § 6046, certified copies of records as evidence. 


§ 6139. Form of Letters Testamentary. 
Letters testamentary to be issued to executors under the provisions of 
this chapter may be in the following form:— 
State of Washington, County of ; 
In the superior court of the county of 
Whereas, the last will of A B, deceased, was, on the day of š 
A. D. , duly exhibited, proven, and recorded in our said superior court, 
a copy of which is hereto annexed; and whereas, it appears in and by said 
will that C D is appointed executor thereon, now, therefore, know all men by 
these presents, that we do hereby authorize the said C D to execute said will 
according to law. 
Witness my hand and the seal of said court this day of , A. D. 
18—. [L. 754, p. 271, § 24; Cd. ’81, $ 1386; 2 H. C., § 898; see Cal. C. C. P., 
§ 1360. ] 


See infra 8$ 6146, 6147, oath and bond. See supra § 6135, how issued. 
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§ 6140. Form of Letters With Will Annexed. 
Letters of administration with the will annexed may be substantially in 
the following form:— 
State of Washington, County of 
“In the superior court of the county of 
The.last will of A B, deceased, a copy of which is hereunto annexed, having 
been proved and recorded in the said superior court, and (as the case may 
be), ——, C D, is hereby appointed administrator with the will annexed. 


Wines my hand and the scal of said court this day of , A. D. 
[L. °60, p. 181, § 88; Cd. °81, § 1387; 2 H. C., § 899; see Cal. C. C. 
P., § 1361.] 


See supra § 6135, how issued. 


§ 6141. Who Entitled to Letters of Administration. 

Administration of the estate of a person dying intestate shall be granted 
to some one or more of the persons hereinafter mentioned, and they shall be 
respectively entitled in the following order:— 

1. The surviving husband or wife, or such person as he or she may request 
to have appointed; 

2. The next of kin, in the following order: 1. Child or children; 2. Father 
or mother; 3. Brothers or sisters; 4. Grandchildren; 

3. To one or more of the principal creditors: Provided, That if the persons 
so entitled or interested shall neglect far more than forty days after the death 
of the intestate to present a petition for letters of administration, or if there 
be no relatives or next of kin, or if the heirs or one or more of the principal 
creditors, in writing, waive their right to administration, or if there be no 
principal creditor or creditors, then the court or Judge may appoint any suit- 
able and competent person to administer such estate. [L. 75-4, p. 268, § 4; L. 
60, p. 181, § 89; L. 773, p. 269, § 90; Cd. ’81, § 1388; 2 H. C., § 900; see 
Cal. C. C. P., § 1365.] 


See supra § 6134 and note. 

See infra § 6195, who disqualified. 

See supra § 6125, when and to whom let- 
ters issued. 

Wife's interest in community property is 
not, on her death, the subject of adminis- 
tration: Packard v. Arrelanes, 17 Cal., 558. 

Next of kin entitled to share, etc. —This 
means the next of Kin capable of inheriting, 
or who would be entitled to distribution if 
there were no nearer kindred: Anderson v. 
Potter, 5 Cal. 

An iNegitimate child is not entitled to 
administer on the father’s estate in prefer- 
ence to the brother of the father: Estate of 
Pico, 52 Cal., S4. 

Brothers of the father administer on the 
father’s estate in preference to his illegiti- 
mate child: Id. 

If one entitled to administer waives his 


right to, or refuses to apply for, letters, the 
court may appoint another, and refuse 
thereafter to revoke these letters: See Es- 
tate of Keane, 56 Cal., 407. But the court 
may appoint any of the persons specifled in 
the above section after such time, notwith- 
standing their failure to so apply: Ramp v. 
McDaniel, 12 Or., 108. 

The recognition by the probate court of 
a person acting as administrator, but who 
has not qualified and received letters, does 
not make him administrator de facto: 
Pryor v. Downey, 50 Cal., 38s, 

The order prescribed by the above section 
applies only to cases of intestacy; if a man 
leaves a will entitled to probate, the ap- 
pointment of an administrator with the wiil 
annexed is not required to follow the order 
above stated: Estate of Barton, 52 Cal., 58s. 


§ 6142. Application for Letters, How Made. 
Application for letters of administration shall be made by petition in 


writing, signed by the applicant or his attorney, and filed in the superior 
court, which petition shall set forth the facts essential to giving the court 
jurisdiction of the case, and such applicant, at the time of making such 
application, shall make an affidavit, stating, to the best of his knowledge and 
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belief, the names and places of residence of the heirs of the deceased, and that 
the deceased died without a will. [L. 754, p. 270, 8 17; Cd. 81, $ 1389; 2 H. 


C., § 901; see Cal. C. C. P., § 1371.] 


A failure to verify a petition which is the 
foundation of probate proceedings, is a 
mére irregularity, and does not render the 
proceedings subject to collateral attack: 
McCoy v. Ayers, 2 W. T., 203. 

Section 4932, in regard to requiring plead- 
ings to be made mor? specitic upon motion, 
is applicable to petitions necessary in pro- 
eae practice: In re Renton’s Estate, 10 W., 


The petition ought to state all the facts 
upon which the petitioner relles to entitle 
him to letters of administration in prefer- 
ence to other persons: Lucas v. Todd, 2S 
Cal., 186. 

An executor who represents in his peti- 
tion for letters testamentary that certain 
property belonged to the estate of the de- 


such property, is not thereby estopped from 
afterwards claiming the property as his 
own: Anthony v. Chapman, 65 Cal., 73. 

A petition for letters of administration is 
governed by the rules of pleading, and the 
rules in regard to admissions in pleadings 
apply to it: Duff v. Duff, 71 Cal., 513. In 
this case, it was held that a statementina 
petition for letters of administration, to the 
effect that certain real property therein 
particularly described belonged to the de- 
ceased, could not be received in evidence 
against the petitioner as an .estoppel. but 
that it might be received as proof, open to 
rebuttal and explanution, tha: he admitted 
such fact. provided the petition was signed 
by him personally, or by an attorney who 
acted within the scope of his authority in 


cedent, and files an inventory including making the statement. 


§ 6143. Application for Letters de Bonis Non. 

A similar affidavit, with such variations as the case may require, shall be 
made by administrators of the goods remaining unadministered, and by admin- 
istrators during the time of a contest about a will, or the granting of letters of 
administration. [L. 754, p. 270, $16; Cd. ’81, $ 1390; 2 H. C., $ 902.] 


. 


§ 6144. Notice of Application. 

When a petition praying for letters of administration is filed, the clerk 
must give notice thereof, by causing notices to be posted in at least three public 
places in the county, one of which must be at the place wher the court is held, 
containing the name of the decedent, the name of the applicant, and the time 
at which the applicant will be heard. Such notice must be given at least ten 
days before the hearing. [Cd.’81, § 1391; L. *83, p. 29, § 1; 2 H. C., § 903; 
Cal. C. C. P., § 1373. ] 


§ 6145. Form of Letters of Administration. 
Letters of administration shall be signed by the clerk, and be under the 
seal of the court, and may be substantially in the following form:— 


State of Washington, County of : 

Whereas, A B, late of , on or about the day of , A.D. ; 
died intestate, leaving, at the time of his death, property in this state subject 
to administration, now, therefore, know all men by these presents, that we do 
hereby appoint administrator upon said estate, and hereby authorize 
him to administer the same according to law. 

Witness my hand and the seal of said court this day of , A. D, 


18—. [Cf. L. 54, p. 271, $ 25; L. 760, p. 182, $ 92; Cd. 81, § 1392; 2 H. C., 
$ 904; see Cal. C. C. P., § 1362. ] 


See supra § 6135, how issued. 


§ 6146. Oath. 

Before letters testamentary or of administration are issued to the executor 
or administrator, he must take and subscribe an oath, before some person 
authorized to administer oaths, that he will perform, according to law, the 
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duties of his trust as executor or administrator, which oath must be attached 
to and recorded with the letters. [L.’?7, p. 211, § 4; Cd. 781, § 1393; 2? H. C., 
§ 905; see Cal. C. C. P., § 1387.] 


$ 6147. Bond. 

Every person to whom letters testamentary or of administration are 
directed to issue must, before receiving them, execute a bond to the state of 
Washington, with two or more sufficient sureties, to be approved by the judge. 
In form the bond must be joint and several, and the penalty must not be less 
than twice the value of the personal property, and twice the probable value 
of the anntfal rents, profits, and issues of the real property belonging to the 
estate; which values must be ascertained by the judge by examining on oath 
the party applying, and any other persons. [Cf. L. 754, p. 268, § 7; L. 77, 
p. 211, § 4; Cd. °81, $ 1394; 2 H. C., § 906; Cal. C. C. P., § 1388.] 


See infra $8 6152. 6153, qualification and jus- See Infra § 6165, bond not to fail for want 


tification of sureties. of form. 
See infra § 6162, who disqualified as sure- See infra § 6173, bond of special adminis- 
es. trator. 
Sce infra § 6163, care necessary in taking See infra § 6161. order for further security. 
sureties. See infra § 6191, bond of administrator of 
partnership. 


§ 6148. Conditions of Bond. 

The bond must be conditioned that the executor or administrator shall 
faithfully execute the duties of the trust according to law. [Cf. L. 75+, p. 268, 
§ 7; L. ’77, p. 211, § 4; Cd. 781, § 1396; 2 H. C., § 907; Cal. C. C. P., 
§ 1390.] . 


The refusal of an administrator to pay rior court: Allen v. Tiffany, 53 Cal., 16; 
money into court when ordered was held to Chaquette v. Ortel, 60 Cal, 594; Hamlin v. 
be no breach of the conditions of the bond: Kinney, 2 Or., 91; and the decree of that 
Wilson v. Hernandez, 5 Cal.. 448. court will be conclusive upon the surety: 

Liability of surety does not attach until Jd.; Irwin v. Backus, 25 Or., 222. If the 
Hability of principal is determined. During principal die without rendering an account, 
the lifetime of his principal the surety can- the account must first be settled in uity 
not be sued until the status of the former’s before the surety can be charged: ‘ha- 
account has been determined by the supe- quette v. Ortel, supra. 


§ 6149. Additional Bond Before Sale of Property. 

The judge must require an additional bond whenever the sale of any real 
estate belonging to an estate is ordered by him; but no such additional bond 
must be required when it satisfactorily appears to the court that the penalty 
of the bond given, before receiving letters, or of any bond given in place 
thereof, is equal to twice the value of the personal property remaining in or 
that may come into the possession of the executor or administrator, including 
the annual rents, profits, and issues of real estate, and twice the probable 
amount to be realized on the sale of the real estate ordered to be sold. [Cf. L. 
*54, p. 268, § 7; L. 777, p. 211, § 4; Cd. ’S1, § 1395; 2 H. C., § 908; Cal. 
C. C. P., $ 1389. ] 


See Infra § 6257 et seq., sale of real estate. 


§ 6150. Separate Bonds, When. 

When two or more persons are appointed executors or administrators, 
the judge must require and take a separate bond from each of them. [Cf. L. 
“54, p. 269, $ 8; L. 60, p. 183, $ 94; Cd. °81, $ 1397; 2 H. C., § 909; Cal. 
C. C. P., $ 1391.] 
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$ 6151. Successive Recoveries on Bond. 

The bond shall not be void upon the first recovery, but may be sued and 
recovered upon, from time to time, by any person aggrieved in his own name, 
until the whole penalty is exhausted. [L. 777, p. 211, § 4; Cd. ’81, § 1398; 
2 H. C., § 910; Cal. C. C. P., § 1392.] 


$ 6152. Qualifications of Sureties. ; 

In all cases where bonds or undertakings are required to be given.under 
this chapter, the sureties must possess the qualifications and justify thereon 
in the same manner as required for bail upon an arrest, and the certificate 
thereof must be attached to and filed and recorded with the bond or under- 
taking. All such bonds or undertakings must be approved by the judge 
before being filed or recorded. [Cf. L.’77, p. 211, § 4; Cd. 81, § 1399; L.’91, 
p. 383, § 13; 2 H. C., § 911; Cal. C. C. P., § 1393.] 


eee supra § 5480, qualifications of bail on See supra § 6147, bond 
est. 


a See infra § 6162, who not to be sureties. 


§ 6153. Justification of Sureties. 

Before the judge approves any bond required under this chapter, and 
after its approval, he may, of his own motion, or upon the motion of any 
person interested in the estate, supported by affidavit that the sureties, or 
some one or more of them, are not worth as much as they have justified to, 
order a citation to issue, requiring such sureties to appear before him at a 
designated time and place, to be examined touching their property and its 
value; and the judge must, at the same time, cause notice to be issued to 
the executor or administrator, requiring his appearance on the return of the 
citation, and on its return he may examine the sureties and such witnesses 
as may be produced touching the property of the sureties and its value; and 
if upon such examination he is satisfied that the bond is insufficient, he must 
require sufficient additional security. [L. ’%7, p. 211, § 4; Cd. 781, § 1400; 
2 H. C., § 912; Cal. C. C. P., § 1394.] 


See infra § 6161, order for further security. See infra § 6162, who disqualified as sure- 
See supra ; 1529, release of sureties. ties. 
See supre § 6081, citation. 


$6154. New Bond Discharges Former Sureties. 

Such additional bond, when given and approved, shall discharge the 
former sureties from any liability arising from the misconduct of the principal 
after the filing of the same, and such former sureties shall only be liable for 
such misconduct as happened prior to the giving such new bond. [L. ’73, p. 
272, § 101; Cd. 81, § 1401; 2 H. C., § 913.) | 


See supra § 1529, release of sureties. 


$6155. Failure to Give Security Annuls Powers. 

If sufficient security is not given within the time fixed by the judge’s 
order, the right of such executor or administrator to the administration shall 
cease, and the person next entitled to the administration on the estate, who 
shall execute a sufficient bond, must be appointed to the administration. 
(Cf. L. 773, p. 272, § 102; L. 77, p. 211, § 4; Cd. 81, § 1402; 2 H. C., § 914; 
Cal. C. C. P., § 1395. ] 
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§ 6156. No Bond When Will So Provides. 

When it is expressly provided in the will that no bond shall be required 
of the executor, letters testamentary may issue and sale of real estate be 
made and confirmed without any bond, unless the court for good cause re- 
quire one to be executed; but the executor may at any time afterwards, if it. 
appear from any cause necessary or proper, be required to file a bond, as in 
other cases. [Cf. L. 60, p. 184, § 103; L. ’73, p. 272, §-103; L. 777, p. 211, 
§ 4; Cd. 81, § 1403; 2 H. C., § 915; Cal. C. C. P., § 1396.] 


See infra § 6196, settlement without admin- of White, 53 Cal., 19, where the letters of a 
istration. sole executrix, without bonds, were re- 
Court, in probate proceedings, has general voked, and her powers suspended until a 
power to require bond in proper cases. This hearing upon the crder requiring bonds to 
and § 6154 supra are not in conflict: Estate be given. 
§ 6157. Additional Security, When. 

Any person interested in an estate may, by verified petition, represent to 
the judge that the sureties of the executor or administrator thereof have be- 
come, or are becoming, insolvent, or that they have removed, or are about 
to remove, from the state, or from any other cause the bond is insufficient, 
and ask that further security be required. [Cf. L. 777, p. 211, § 4; Cd. 81, 


§ 1404; L. 91, p. 383, $ 13}; 2 H.C.,§ 916; Cal. C. C. P., § 1397.] 


The further security here provided for is ministrator’s duties, irrespective of the 
intended as an additional security, and time of the execution of the bond: Lacoste 
these new sureties are liable for the im- v. Splivalo, 64 Cal., 35. 
proper performance of the executor’s or ad- 

§ 6158. Citation for Additional Security—Service of. 

If the judge is satisfied that the matter requires investigation, citation 
must be issued to the executor or administrator requiring him to appear, at 
a time and place specified, to show cause why he should not give further - 
security. The citation must be served personally on the administrator or 
executor, at least five days before the return day. If he has absconded or 
cannot be found, it may be served by leaving a copy of it at his last place of 
residence, or by such publication as the court or judge may order [L. ’77, p. 
211, § 4; Cd. 781, § 1405; 2 H. C., § 917; Cal. C. C. P., § 1398.] 


§ 6159. Hearing and Order. 

On the return of the citation, or at such other time as the judge may 
appoint, he must proceed to hear the proof and allegations of the parties. 
If it satisfactorily appears that the security is from any cause insufficient, he 
may make an order requiring the executor or administrator to give further 
security, or to file a new bond in the usual form, within a reasonable time, not 
less than five days. [L. ’%7, p. 211, § 4; Cd. 781, § 1406; 2 H. C., § 918; 
Cal. C. C. P., § 1399.] 


§ 6160. Letters Revocable for Failure to Comply With Order. 

If the executor or administrator neglects to comply with the order within 
the time prescribed, the judge must by order revoke his letters, and his author- 
ity must thereupon cease. [L. 777, p. 211, § 4; Cd. ’81, $1407; 2 H. C., § 919; 
Cal. C. C. P., § 1400.] 
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$ 6161. Further Security on Motion of Court. 

When it comes to his knowledge that the bond of any executor or admin- 
istrator is from any cause insufficient, the judge, without any application, 
must cause him to be called to appear and show cause why he should not give 
further security, and must proceed thereon as upon the application of any 
person interested. [L. 777, p. 211, § 4; Cd. 781, § 1408; 2 H. C., § 920; 
Cal. C. C. P., § 1402.] 


See supra § 6081, citation, 


$6162. Who Disqualified as Sureties. 

No judge of the superior court, no sheriff, clerk of a court, or deputy of 
either, and no attorney at law, shall be taken as surety in any bond required to 
be taken in any proceeding in probate. [Cf. L. ’54, p. 270, § 19; Cd. ’81, 
8 1409; L. ’91, p. 383, § 14; 2 H. C., § 921.] 


See supra § 5480, qualifications in arrest and balil 


$ 6163. Special Care in Taking Sureties. 

The judge shall take special care to take as sureties men who are solvent 
and sufficient, and who are not bound in too many other bonds; and to satisfy 
himself, he may take testimony, and examine, on oath, the applicant or person 
offered as surety. [Cf. L. 754, p. 271, § 20; Cd. 781, § 1410; L. ’91, p. 384, 
§ 15; 2 H. C., § 922.] 


See supra §§ 6152, 6153, qualification and justification of sureties, 


$ 6164. Bonds to be Recorded. 

Te clerk shall record, in a well-bound book kept for that purpose, all 
bonds given by executors and administrators, and preserve the originals in 
regular file. [Cf. L. ’54, p. 271, § 22; Cd. 781, § 1411; L. 791, p. 384, § 16; 
2 H. C., § 923.] 


$ 6165. Bond Not to Fail for Want of Form. 

No bond required under the provisions of this chapter, and intended as 
such bond, shall be void for want of form or substance, recital or condition; 
nor shall the principal or surety on such account be discharged, but all the 
parties thereto shall be held and bound to the full extent contemplated by the 
law requiring the same, to the amount specified in such bond. In all actions 
on such defective bond, the plaintiff may state its legal effect in the same 
manner as though it were a perfect bond. [Cd. 81, § 1412; 2 H. C., § 924.] 


See supra § 5492. bonds not to fail for wantof form. 
See supra § 6147, Lond. 
$ 6166. Hearing and Orders. 

The applications and acts authorized by the foregoing sections in this 
chapter may be heard and determined in court or at chambers. All orders 
made therein must be entered upon the minutes of the court. [Cf. L. °77, p. 
211, § 4; Cd. ’81, § 1413; L. 91, p. 384, § 17; 2 H. C., § 925.] 


Bce supra § 6077, hearing in court or at chambers. 
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$ 6167. Suspension by Judge, When. 

Whenever the judge has reason to believe, from his own knowledge, or 
' from credible information, that any executor or administrator has wasted, 
embezzled, or mismanaged, or is about to waste or embezzle, the property of 
the estate committed to his charge, or has committed, or is about to commit, 
a fraud upon the estate, or is incompetent to act, or has permanently removed 
from the state, or has wrongfully neglected the estate, or has long neglected 
to perform any acts as such executor or administrator, he must, by order en- 
tered upon the minutes of the court, suspend the powers of such executor or 
administrator until the matter is investigated. [L. ’77, p. 211, § 4; Cd. ’81, 
§ 1414; 2 H. C., § 926; Cal. C. C. P., § 1436.] 


See supra § 6131, revocation of letters. abuse: Deck’s Estate v. Gherke, 6 Cal., 669. 


See infra § 6244. revocation for failure to 
give notice to creditors. 
he judge of the superior court is the 
general supervisor and guardian of the es- 
tates of deceased persons. and the app-l ate 


It is the duty of the court to remove an 
executor who fraudulently procures prop- 
erty of the estate to be conveyed to others 
than the estate: Mesmer v. Jenkins, 61 Cal., 
151; or one who refuses to include in his in- 


court will not interfere with the exercise of 


ventory, and to have appraised, part of es- 
his discretion unless there has been gross 


tate: id. 


§ 6168. Hearing and Determination After Suspension. 

When such suspension is made notice thereof must be given to the exec- 
utor or administrator, and he must be cited to appear and show cause why his 
letters should not be revoked. If he fail to appear in obedience to the cita- 
tion, or if, appearing, the court is satisfied that there exists cause for his 
removal, his letters must be revoked, and letters of administration granted 
anew, as the case may require. [Cf. L. 777, p. 211, § 4; Cd. ’81, § 1415; L.’91, 
p. 384, § 18; 2 H. C., § 927; Cal. C. C. P., § 1437. ] 


See supra § 6081, citation. office, and no general administrator can be 
Pending avp a from order removing ad- appointed; a special one only can be ap- 
ministrator, he is merely suspended from pointed: Moore’s Estate, 8 Cal., 583. 


§ 6169. Issues at Hearing. 

At the hearing, any person interested in the estate may appear and file his 
allegations in writing, showing that the executor or administrator should be 
removed, to which the executor or administrator may demur or answer. [L. 
77, p. 211, § 4; Cd. 781, § 1416; 2 H. C., § 928; Cal. C. C. P., § 1438.] 


$ 6170. Service of Notice by Publication. 

If the executor or administrator has absconded or conceals himself, or 
has removed or absented himself from the state, notice may be given him of the 
pendency of the proceedings by publication in such manner as the court may 
direct, and the court may proceed upon such notice as-if the citation had been 
personally served. [L. 777%, p. 211, § 4; Cd. 781, § 1417; 2 H. C., § 929; CaL 
C. C. P., § 1439.] 


$ 6171. Answer of Executor or Administrator. 

In the proceedings authorized by the preceding section[s] for the removal 
of an executor or administrator, the court may compel his attendance by at- 
tachment, and may compel him to answer questions on oath touching his 
administration, and upon his refusal so to do, may commit him to jail until he 
obey, or may revoke his letters, or both. [L. 77, p. 211, § 4; Cd. 81, § 1418; 
2 H. C., § 930; Cal. C. C. P., § 1440.] 
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§ 6172. Special Administrator Appointed, When. 

When, by reason of an action concerning the proof of a will, or from any 
other cause, there shall be a delay in granting letters testamentary or of 
administration, the judge may, in his discretion, appoint a special administra- 
tor (other than one of the parties) to collect and preserve the effects of the 
deceased; and in case of an appeal from the decree appointing such special 
administrator, he shall, nevertheless, proceed in the execution of his trust, 
until he shall be otherwise ordered by the appellate court. [L. 754, p. 269, § 


11; Cd. ’81, § 1419; L. ’91, p. 384, $ 19; 2 H. C., § 931; see Cal. C. C. P., $ 
1411.] 


Special administrator may be appointed 
after revocation of probate of will and 
pending appeal from order of revocation: 
Estate of Crozier, 65 Cal., 332. Pending an 
appeal from an order removing an adminis- 
trator, he is merely suspended from oftice, 
and no general administrator can be ap- 
pointed; a special one only can be ap- 
pointed: Moore's Estate, 24 Pac. Rep., 846. 

Where letters testamentary have been is- 


sued to an executrix, the superior court has 
no power afterwards to appoint a special 
administrator of the estate, unless the 
executrix is first suspended or removed: 
Schroeder v. Superior Court of San Mateo 
County, 70 Cal., 343. An ex parte order ap- 
pointing a special administrator does not 
operate as a removal of an executrix pre- 
viously appointed: Id. 


§ 6173. Bond of Special Administrator. 

Every such administrator shall, before entering on the duties of his trust, 
give bond, with sufficient surety or sureties, in such sum as the judge shall 
order, payable to the state of Washington, with condition as required of an 
executor or in other cases of administration, to make and return into court, 
as soon as practicable, a true inventory of the goods, chattels, rights, and credits 
of the deceased which have or shall come into his possession or knowledge; 
and that he will truly account for all the goods, chattels, debts, and effects of 
the deceased that shall be received by him as special administrator, whenever 
required by the court, and will deliver the same to the person who shall be 
appointed executor or administrator of the deceased, or to such other person 
as shall be lawfully authorized to receive the same. [L. 54, p. 269, § 12; Cd. 
781, § 1420; 2 H. C., § 932; see Cal. C. C. P., § 1414. ] 


See supra § 6147, bond of general administrator. 


§ 6174. Duties of Special Administrator. 

Such special administrator shall collect all the goods, chattels, and debts 
of the deceased, and preserve the same for the executor or administrator who 
shall thereafter be appointed; and for that purpose may commence and main- 
tain suits as an administrator, and may also sell such perishable and other 
goods as the court shall order sold, and he shall be allowed such compensation 
for his service as the said court shall deem reasonable. [L. *54, p. 270, § 13; 
Cd. 81, § 1421; 2 H. C., § 833; see Cal. C. C. P., § 1415. ] 


If a special administrator, as such, with- 
out authority, sells stock of a corporation, 
which had been pledged to the deceased in 
his lifetime as a security for a loan, and re- 
ceives the proceeds, which he pays over to 
executors subsequently appointed, this does 


not constitute a conversion by the estate, 
so as to enable the pledgor to recover the 
enhanced value of the stock in an action of 
trover against the executors: Von Schmidt 
v. Bourn, 50 Cal., 616. 


§ 6175. Powers of Special Administrator Cease, When. 
Upon granting letters testamentary or of administration, the power of the 
special administrator shall cease, and he shall forthwith deliver to the executor 


eo 
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or administrator all the goods, chattels, money, and effects of the deceased in 
his hands, and the executor or administrator may be admitted to prosecute any 
suit commenced by the special administrator, in like manner as an adminis- 
trator de bonis non is authorized to prosecute a suit commenced by a former 
executor or administrator. [L. 75-4, p. 270, § 14; Cd. 81, § 1422; 2 H. C., § 
934; Cal. C. C. P., $ 1416.] 


-§ 6176. Special Administrator Not Liable to Creditors. 

Such special administrator shall not be liable to an action by any creditor 
of the deceased, and the time for limitation of all suits against the estate shall 
begin to run from the time of granting letters testamentary or of administra- 
tion in the usual form, in like manner as if such special administration had 
not been granted. [L. >54, p. 270, $15; Cd. 781, § 1423; 2 H. C., § 935.] 


§ 6177. Account of Special Administrator. 

The special administrator shall also render an account, under oath, of his 
proceedings, in like manner as other administrators are required to do. [L. 
’60, p. 185, § 109; Cd. 81, § 1424; 2 H. C., § 936; Cal. C. C. P., § 1417. ] 


ACCOUNTING.—Under § 6174 supra and charge himself in his account as special ad- 
this section, the special administrator of ministrator with the amount of his itndebt- 
the estate of a deceased person, who is in- edness: Estate of Armstrong, 69 Cal., 239. 
dividually indebted to the deceased, must 
§ 6178. Resignation of Executor or Administrator. 

If any executor or administrator, having first settled his accounts, shall 
publish for six weeks, in some newspaper in this state in general circulation in 
the county wherein his letters were granted, a notice of his intention to apply 
to the court to resign his letters, and the court, on proof of such publication, 
believe that he should be permitted to resign, it shall so order. [Cf. L. 754, p. 
273, $36; L.’60, p. 185,$ 110; L. 73, p. 27-4, $ 110; Cd. 781, $ 1425; 2 H.C., 


g 937] 


§ 6179. Letters to be Surrendered on Resignation. 

Such person shall then surrender his letters, his power from that time 
shall cease, and he shall pay the expense of publication and of all the proceed- 
ings on such application. [L. 754, p. 273, § 37; Cd. 781, § 1426; 2 H. C., 
g 938. ] 


§ 6180. Where One Resigns Others May Act. 

If there be more than one executor or administrator of an estate, and the 
letters to part of them be revoked or surrendered, or a part die or in any way 
become disqualified, those who remain shall perform all the duties required 
by law. [L. 754, p. 273, § 38; Cd. 781, § 1427; 2 H. C., § 939.] 


§ 6181. Order of Appointment on Death or Resignation. 

If the executor or administrator of an estate shall die, resign, or the letters 
he revoked before the settlement of the estate, letters of administration of the 
goods remaining unadministered shall be granted to those to whom adminis- 
tration would have been granted if the original letters had not been obtained, 
or the person obtaining them had renounced administration, and the adininis- 
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trator de bonis non shall perform the like duties and incur the like liabilities as 
the former executors or administrators. [Cf. L. *54, p. 273, § 39; L. ’73, p. 
274, $ 113; Cd. 781, § 1428; 2 H. C., § 940.] 

An order of the probate court accepting to be regular, and cannot be collaterally at- 


the resignation of an executor, and dis- tacked: Luco v. Commercial Bank, 7v Cal., 
charging him from his trust, is presumed 339. 


§ 6182. Accounting Upon Resignation or Revocation, etc. 

If any executor or administrator resign, or his letters be revoked, or he 
die, he or his representatives shall account for, pay, and deliver to his successor, 
or to the surviving or remaining executor or administrator, all money and 
property of every kind, and all rights, credits, deeds, evidences of debt, and 
papers of every kind of the deceased, at such time and in such manner as the 
court shall order on final settlement with such executor or administrator, or 


his legal representatives. [L. *54, p. 273, § 40; Cd. ’81, § 1429; 2 H.C., $ 


941.] 


See supra § 6131, revocation of letters. 

Where husband acts as executor under 
wife’s will, but dies before completion of 
administration, and the executors of hus- 
band’s own will take possession and admin- 
ister upon all hushand’s property, including 
separate and community estate of deceased 
wife, such administration is merely irregu- 
lar and not void, and ordinary rules relat- 
ing to liability of executors de sons tort do 
not apply to them: In re Hill's Estate, 6 

ry, 286. 

In such case, although it is proper for the 
community estate to be administered, and 
Where an administrator with the will an- 
nexed has been appointed for the wife's es- 
tate subsequent to the death of the hus- 


such administrator does not proceed to dili- 
gently administer upon the community, but 
sits by for eighteen months and sees the 
same administered in the settlement of the 
husband's estate, such administrator of the 
wife’s community is estopped from sctting 
re claim of right to such administration: 


Notes found in Oregon secured by mort- 
gages on land in Washington, and where 
there has been a proper accounting to the 
Oregon probate court, will relieve an ad- 
ministrator of that court from any liability 
in the courts of Washington, in an action 
begun against him by an administrator ap- 
pointed by the W: anon probate court: 
McCoy v. Ayers, 2 W. 307. 


band, who was acting as her executor, and 


§ 6183. Action by Successor for Assets. 
: The succeeding administrator, or remaining executor or administrator, 
may proceed by law against any delinquent former executor or administrator, 
or his personal representatives, or the sureties of ee or against any other 


person possessed of any part of the estate. [Cf. L. *54, p. 273, Cd. °81, 
$1430; L. °91, p. 384, § 20; 2 H. C., § 942.] 


See notes to last section. 


§ 6184. Limitation of Actions Against Sureties. 
All actions against sureties shall be commenced within six vears after the 
revocation or pee of letters of administration or death of the prineipal. 
[CF 1.754, p. 274, § 42; Cd. *81, $ 1431; L. 91, p. 385, X 21; 2 I. C., $ 943.] 
See supra § 1529, release of sureties. See infra § 6339, administrator personally 
See supra § 4802, limitation of actions liable to creditors. 
against administrators for malfeasance, See infra 8 6297, 


etc. administrators. 
See supra § 5695, Hmitations in general. 


actions by and against 


§ 6185. Attachment for Failure to Settle. 

If any executor or administrator fail to make either annual or final settle- 
ment as required by law, and do not show good cause for such failure, after 
having been cited for that purpose, the court shall order such executor or 
administrator to make such settlement, and may enforce obedience to such 
order by attachment and may revoke his letters. [L. 754, p. 274, § 43; Cd. 81, 
£1432; 2H.C.,,§944.] 7 
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§ 6186. Attachment of, When Letters Surrendered. 

If any person who has surrendered his letters testamentary or of adminis- 
tration, or whose letters have been revoked, or the legal representatives of any 
deceased executor or administrator, shall fail to make final settlement as re- 
quired by law, after being cited for that purpose by the court, it shall order 
such delinquent to make such settlement, and may enforce obedience to such 
order by attachment. [L. 54, p. 274, $ 44; Cd. 81, § 1433; 2 H. C., § 945.] 


§ 6187. Costs Upon Attachment. 

In all cases where citations or attachments may be issued against any 
executor, administrator, or other person for failing to settle his accounts, such 
delinquent shall pay all costs incurred thereby, the collection of which costs 
may be enforced by attachment. [Cf. L. ’54, p. 274, § 45; L. 773, p. 275, § 
119; Cd. 781, § 1434; 2 H. C., § 946.] 


§ 6188. Partnership Property, Inventory of. 

The executor or administrator of a deceased person who was a member 
of a copartnership shall include in the inventory of such person’s estate, in a 
separate schedule, the whole of the property of such partnership; and the ap- 
praisers shall estimate the value thereof, and also the value of such person’s 
individual interest in the partnership property, after the payment or satisfac- 
tion of all the debts and liabilities of the partnership. [L. 754, p. 274, § 46; 
L. 773, p. 275, § 120; Cd. 781, § 1435; 2 H. C., § 947; Or., § 1101.] 


Upon the death of a partner in whose There being no survivorship of partner- 
name partnership real property is held, the ship real property, the legal title of which 
legal title descends to his heirs who take was in the name of a deceased partner, the 
subject to the debts of the firm, and the surviving partner cannot maintain an ac- 
interest of the surviving partner therein is tion to quiet title thereto until he has ac- 
merely an equitable one: Hannegan v. quired the legal title: Id 
Roth, 12 W., 6. 

§ 6189. Administration of Partnership Estate. 

After the inventory is taken, the partnership property shall be in the 
custody and control of the executor or administrator for the purposes of 
administration, unless the surviving partner shall within five days from the 
filing of the inventory, or such further time as the court mav allow, apply for 
the administration thereof, and give the bond therefor hereinafter prescribed. 
[Cf. L. 54, p. 274, § 47; L. 73, p. 276, $ 121; Cd. 81, $ 1436; 2 H. C., $ 948; 
Or., § 1102.] 


§ 6190. Surviving Partner Entitled to Administration. 

If the surviving partner apply therefor, as provided in the last section, 
he is entitled to the administration of the partnership estate, if he have the 
qualifications and competency required for a general administrator. He is 
denominated an administrator of the partnership, and his powers and duties 
extend to the settlement of the partnership business generally, and the pay- 
ment or transfer of the interest of the deceased in the partnership property 
remaining after the payment or satisfaction of the debts and liabilities of the 
partnership, to the executor or general administrator, within six months from 
the date of his appointment, or such further time, if necessary, as the court 
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may allow. In the exercise of his powers and the performance of his duties, 
the administrator of the partnership is subject to the same limitations and 
liabilities, and control and jurisdiction of the court, as a general administrator. 
[Cf. L. 754, p. 274, $$ 48-51; L. °63, p. 225, $$ 155-158; L. ’73, p. 276, $ 122; 


Cd. 81, § 1437; 2 H. C., § 949; Or., § 1103.] 


In the absence of statutory provisions the- 


surviving partner is liable and has exclu- 
sive control of partnership effects; suits 
must be brought by or against him for 
partnership demands or liabilities. Remedy 
cannot be had against the executor of the 
deceased partner unless partnership prop- 
erty is insufficient to satisfy the same: 
Barlow v. Coggan, 1 W. T., 257. 

The partner may satisfy the debt, and re- 
imburse himself so far as he is entitled to 
reimbursement from the estate of the de- 
ceased in his custody: Id. 

The general rule requiring claims against 
estates of deceased persons before suit to 
be presented to the administrator of the 
yavtpenenD has no application in this case: 


Presentment and demand on a note should 
be made to the surviving partnership 
maker, and not to executor of deceased 
partner: Id. 

The statute of 1862 for the settlement of 


partnership estates was in aid of the com- 
mon law method of closing such estates, in- 
stead of exclusion thereof, and where no 
steps were taken to procure administration 
of the affairs of the partnership under the 
statute, the surviving partner had full 
power to settle its affairs: Dyer v. Morse, 
10 W., 492. 

Where, upon the death of a party, while 
the law of 1862 for the settlement of part- 
nership estates was in force, no adminis- 
tration was had upen his estate, but the 
surviving partner settled the affairs of the 
firm, paying off its indebtedness, which 
amounted to more than the partnership 
assets, and in order to reimburse himself 
took possession of the partnership realty as 
his own, he acquired the same right thereto 
which he could have conveyed to another: 


A similar statute In Kansas is held to 
furnish an exclusive remedy: Shattuck v. 
Chandler, 40 Kan., 516; 10 Am. St. Rep., 227. 


§ 6191. Bond of Administrator of Partnership. 


The bond of the administrator of the partnership shall be in a sum 
not less than double the value of the partnership property, and shall be given 
in the same manner and be of the same effect as the bond of a general adminis- 
trator. [Cf. L. 54, p. 274, $ 48; L. °63, p. 225, § 155; L. ’73, p. 276, § 123; 
Cd. ’81, $ 1438; 2 I. C., § 950; Or., $ 1104.] 


See supra § 6147, bond of general administ rator. 


§ 6192. General Administrator to Give Additional Bond, When. 


In case the surviving partner is not appointed administrator of the part- 
nership, the administration thereof devolves upon the executor or general 
administrator, but before entering upon the duties of such administration, he 
shall give an additional bond in double the value of the partnership property. 
[Cf. L. %63, p. 226, $ 157; L. 773, p. 276, § 124; Cd. 781, § 1439; 2 H. C., § 
951; Or., § 1105.] | 


§ 6193. Surviving Partner to Furnish Exhibit. 


Every surviving partner, on the demand of an executor or administrator 
of a deceased partner, shall exhibit and give information concerning the 
property of the partnership at the time of the death of the deceased partner, so 
that the same may be correctly inventoried and appraised; and in case the 
administration thereof shall devolve upon the executor or administrator, such 
survivor shall deliver or transfer to him, on demand, all the property of the 
partnership, including all books, papers, and documents pertaining to the 
same, and shall afford him all reasonable information and facilities for the 
performance of the duties of his trust. [Cf. L. 63, p. 226, § 159; L. “73, p. 
277, $125; Cd. ’81, $ 1440; 2 H. C., $952; Or., $ 1106.] 
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§ 6194. Surviving Partner Cited to Give Information. 

Any surviving partner who shall refuse or neglect to comply with the 
requirements of the last section may be cited to appear before the court; and 
unless he show cause to the contrary, the court shall require him to comply 
with such section in the particular complained of. [Cf. L. 754, p. 275, 8 53; 
L. *63, p. 227, $ 160; L. *73, p. 227, § 126; Cd. °81, $ 1441; 2 H. C., § 953; 
Or., § 1107.] 


See supra § 6081, citation. 


§ 6195. Who Disqualified—Revocation. 

The following persons are not qualified to act as executors or adminis- 
trators: Non-residents of this state, minors, judicial officers other than justices 
of the peace, persons of unsound mind or who have been convicted of any 
felony or of a misdemeanor involving moral turpitude. And when any person 
to whom letters testamentary or of administration have been issued becomes 
disqualified to act because of leaving the state, becoming of unsound mind, 
or is convicted of any crime or misdemeanor involving moral turpitude, the 
court having jurisdiction shall revoke his or her letters as in this chapter 
provided. [L. 63, p. 227, § 164; L. 77, p. 227, § 127; Cd. °81, § 1442; 2 H. 
C., $ 954.] 


See supra § 6125, to whom letters granted. Property in this state vested in a non- 

See supra § 6130a, marriage no disqualifi- resident administrator is liable to attacn- 
cation. ment and „other process: Barlow v. Coggan, 

See supra § 6141. persons entitled to. 1 W. T. 35. 

Provision regarding disqualification of A personal representative of deceased will 
married women omitted as repealed by not be recognized unless clothed with au- 
§ 6l3ua supra. thority under our laws: 


§ 6196. Settlement of Estates Without Administration. 

In all cases where it is provided in the last will and testament of the de- 
ceased that the estate shall be settled in a manner provided in such last will and 
testament, and that letters testamentary or of administration shall not he 
required, and where it alzo duly appears to the court, by the inventory filed, 
and other proof, that the estate is fully solvent, which fact may he established 
by an order of the court on the coming in of the inv entory, it shall not be 
necessary to take out letters testamentary or of administration, except to admit 
to probate such will, and_to file a true inventory of all the property of such 
estate in the manner required by existing laws. And after the probate of such ` 
will and the filing of such inventory all such estates Inay be managed and 
settled without the intervention of the court, if the said last will and testament 
shall so provide: But provided, That in all such cases the claims against such 
estates shall be paid within one year from the date of the first publication of 
notice to creditors to present their claims, unless such time be extended by 
the court, for good cause shown, for a reasonable time: Provided, however, 
In all such cases, if the party named in such will as executor shall decline to 
execute the trust, or shall die or be otherwise disabled from any cause from 
acting as such executor, then letters testamentary or of administration shall 
issue as in other cases: And provided further, If the party named in the will 
shall fail to execute the trust faithfully and to take care and promote the 
interests of all parties taking under the will, then, upon petition of a creditor 
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of such estate, or of any of the heirs, or of any person on behalf of any minor 
heirs, it shall be the duty of the court of the county wherein such estate is 
situated to cite such person having the management of such estate to appear 
before such court, and if, upon hearing of such petition it shall appear that 
the trust in such will is not faithfully discharged, and that the parties inter- 
ested, or any of them, have been or are about to be damaged by such actual 
doings of the executor, then letters testamentary or of administration shall be 
had and required in such cases, and all other matters and proceedings shall be 
had and required as are now required in the administration of estates, and in 
such cases the costs of the citation and hearing shall be charged against the 
party failing and neglecting to execute the trust as required in such will. 
[Cf. L. 68, p. 49, $ 2; L. 69, p. 298 et seq.; Cd. 81, § 1443; 2 H. C., § 955; 
L. ’97, p. 285, $ 1; Abb. R. P. S., pp. 416-419. ] 


See supra § 6156, bond dispensed with. 

Under this section, where the testator 
provides by will that the trustees shall 
manage ard settle the estate by the terms 
of the will without the intervention of 
court, the power of such trustees is derived 
from the will and their duty prescribed by 
it, and, so long as they faithfully comply 
with {ts provisions their acts cannot be 
called in question by any court: Newport 
v. Newport. 5 W., 114; see Ralph v. Lomer, 
3 W., 401. 411. 

In foreclosure of a mortgage executed by 
the executor of decedent's estate, an alle- 
gation in the complaint that the will au- 
thorized and directed said executor to ad- 
minister upon said estate without the inter- 
vention. order or advice of any court, and 


ions, sufficiently shows that no letters tes- 
tamentary were required in the settlement 
of the estate: Miller v. Borst, 11 W.. 280, 

A complaint in foreclosure of a mortgage, 
executed by the executor of a decedent's 
estate, sufficiently alleges the power under 
the will to make the note and mortgage in 
controversy, when it appears from the eom- 
plaint that it was the intention of the tes- 
tator that the estate should be adminis- 
tered without the aid of any court, that the 
executor had performed all the terms and 
conditions of said will, that he had exe- 
cuted the note and mortgage, and that his 
action therein had peen fully confirmed by 
the court; the necessary inference from 
such allegations being that the execution of 


the note and mortgage was Within the pow- 


to fully execute all its terms and provis- ers conferred by the will: 


§ 6197. Inventory to be Filed Within Thirty Days. 

All executors and administrators of estates that have not been fully settled 
and closed, and who shall not have filed an inventory of all the property as 
required by the existing laws, shall, within thirty days after the taking effect of 
this act, file a true inventory of all the property of any such estate, and in case 
it appears to the court by any such inventory or other proof that any such 
estates are insolvent, such estates shall be settled by the court as in cases of 
intestacy, and the court shall make an order requiring the executor or adminis- 
trator to make a report of his acts to the court. [L. ’97, p. 286, § 2.] 


ae ee 
“This act’: Of Mar. 16, 9%. 


§ 6198. Sale of Property. 

Such executors, who have been heretofore acting under wills dispensing 
with letters testamentary or of administration, and those who may hereafter 
act under such wills, shall have power, after the filing of an inventory of the 
estate, if the said estate has been adjudged to be solvent according to the pro- 
visions of the last preceding section, to sell and convey the real and personal 
property of their testator, where the will authorizes them so to do, without an 
order of the court for that purpose, and without notice or confirmation of sale. 
[L. 797, p. 286, $ 3.] 


§ 6199. Performance of Contracts. 


Such executor, after the order referred to in section 6197 has been made, 


———— 


-_— -nn ee =~ 
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declaring the estate solvent, shall have the power to carry out and perform all 
the contracts and undertakings of his testator, which he might be required by 
law to execute, and it shall not be necessary to obtain an order of the court 
authorizing the same, or an order confirming the same. [L. 797, p. 286, § 4.] 


§6199a. Publication of Notice. 

Upon a publication of notice to creditors to present their claims to such 
executor, for a period of time and in the manner required of executors and of 
administrators holding letters testamentary and of administration under the 
laws of this state, said creditors shall be required to present their claims to 
the said executor within one year from the date of the first publication of 
said notice, and if they fail to do so their claim shall be barred. [L. ’97, p. 
287, § 5.] 


CHAPTER VI. 


OF THE INVENTORY AND EFFECTS OF DECEASED PERSONS 


§ 6200. Right of Possession of Estate. 

Every executor or administrator shall, after having qualified, by giving 
bond as hereinbefore provided, have a right to the immediate possession of all 
the real as well as personal estate of the deceased, and may receive the rents 
and profits of the real estate until the estate shall be settled or delivered over, 
by order of the court, to the heirs or devisees, and shall keep in tenantable 
repair all houses, buildings, and fixtures thereon, which are under his control. 
[Cf. L. 754, p. 278, § 65; L. 760, p. 189, § 132; Cd. ’81, § 1444; 2 H. C., § 956; 
Abb. R. P. S., pp. 396-403; see Cal. C. C. P., § 1452. ] 


See supra Title 25, Chap. 9 and 10, descent 
and distribution. 

See Supra § 4640 et seq., 
devisees, etc 

See infra § 6296, right to possession of es- 
tate 

See infra § 6281 et seq., specific perform- 
ance of contracts of decedents. 

JURISDICTION AND RIGHT OF POS- 
SESSION.—Upon the appointment of an 
administrator the court obtains jurisdiction 
of the estate, and the administration is a 
proceeding in rem: Furth v. U. S. Mort- 


rights of heirs, 


gage & Trust Co., 13 W., 73, 75; Ryan v. 
Ferguson, 3 W.. 356; Ackerson v. Orchard, 
7 W., 377: Hyde v. Heller, 10 W., 586; Dooley 


v. Russell, 10 W., 198. 

Our code differs from that of Oregon in 
that the administrator or executor shall 
take possession of and hold the estate, both 
real and personal. “until the estate shall be 
settled or delivered over, by order of the 
probate court, to the heirs or devisees”: 
Webster v. Seattle Trust Co., 7 W., 2, 650. 

An administrator takes charge of the 
entire estate of the decedent, whether it 
pisses to the heirs by descent or otherwise: 
Ward v. Moorey, 1 W. T.. 104; and under 
this section the administrator has the right 
to the immediate possession of all real es- 
tate. and when an administrator is ap- 
pointed it is his duty to take possession 
of both personal and real property: Han- 
ford v. Davies, 1 W., 476, 450. 

A devisec of lands under a foreign will ad- 
mitted to probate where the lands are sit- 
uated cannot maintain ejectment therefor: 
Dunn v. Peterson, 4 W., 170. 

Though heirs take title at once to real 
estate, on death of ancestor, yet such title 


is subject to right of administration and 
probate to judicially determine who the 
heirs or devisees are: Hanford v. Davies, 
supra. 

AS a general rule, the intervention of the 
probate court and a distribution thereun- 
der are essential to passing title to dece- 
dent’s heirs, and an allegation that Several 
persons plaintiff are heirs at law is not 
sufficient to establish the fact that they are 
jointly interested in the property to he re- 
covered and entitled jointly to maintain 
an action therefor: Balch v. Smith, 4 W., 
497; Dunn v. Peterson, supra; Hanford v. 
Davies, 1 W., 476. 

If the complaint, tn action by an heir, 
sets up facts showing administration un- 
necessary, it will not be held insufficient 
because plaintiff is suing as heir, when 
there has been no distribution (Balch v. 
Smith, 4 W.. 497; Hill v. Young. 7 W.. 33, 
distinguished); Tucker v. Mastick, 9 W. 


Where there has been no administration 
on the wife’s estate or upon the communi- 
ty, for eight years after death, her hus- 
band and an only child surviving, the pre- 
sumption is as to the community real prop- 
erty that there is no necessity of adminis- 
tration, ard that the child’s right as heir 
of its mother in community is complete: 
Hill v. Young, supra; and that the hus- 
band’s power to dispose of community 
realty, although acquired under the act of 
'69, ceased upon wife’s death and the prop- 
erty became vested by moities in the hus- 
band and child: Id. 

Under this section the probate court had 
jurisdiction to grant letters of adminis- 
tration upon a decedent's estate, although 
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no personal property is within the terri- 
tory, no creditors of the estate existed, and 
decedent’s estate was being administered 
in a sister state; and there being no per- 
sonal property, it Was proper to order sale 
of the realty to pay expense of administra- 
tion and taxes on the realty: Hanford v. 
Davies, supra. 

Under the statutes of this state the legal 
title to land of a decedent vests in his ex- 
ecutor for the purpose of passing title made 
under a contract by the decedent and the 
rights of heirs or devisees in the land is 
confined to the purchase money due on 
the contract: Hyde v. Heller, 10 W., 556. 

The fact that a tender of the purchase 
price of land is made to an executor before 
he has qualified does not impose upon such 
executor the duty of executing a deed after 
his qualification, when the tender is not 
kept good, especially when the time of the 
execution of the deed is not made of the 
essence of the contract: Id. What was 
and what was not a sufficient tender toa 
vendor’s executor: See Id. 

On the decease of an intestate pre-emptor, 
whose title is yet inchoate. a saleable pos- 
sessory right passes to his administrator, 
subject to the trust to perfect title in favor 
of the heirs if the estate will enable him 
to do so and the interest of heirs so de- 
mand, with liability for neglect of duty, 
and he may dispose of the possessory right 
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under orders of court: Burch v. McDaniel, 
2 W. T., 58; he can transfer no interest in 
the land, but may release the entry: Id. 

Under § 4620 supra, upon the death of 
either husband or wife the whole com- 
munity estate, and not merely the dece- 
dent's Interest therein, is subject to ad- 
ministration for the payment of communi- 
ty debts: Ryan v. Ferguson, 3 

The property of the community ‘ts to be 
administered with the estate of that mem- 
ber who is first deceased, and the widow 
of a decedent cannot maintain her action 
for her half interest until after a decree 
of distribution in the probate proceedings: 
Lawrence v. Bellingham Bay, ete., Ry. Co., 
4 W., 664: Balch v. Smith, 4 W., 497; but see 
supra § 4640 et seq. 

Our courts cannot recognize the personal 
representatives of deceased persons unless 
clothed with authority derived from the 
laws of this territory: Barlow v. Coggan, 
1 WwW. T, 25. 

Property vested in a non-resident admin- 
istrator is liable to attachment and other 
preeess: Id. 

The legal representative of a decedent’s 
estate has power to compromise law suits 
involving realty belonging thereto, when 
the legal title is in the adverse party, with- 
out submitting the matter to the probate 
court for authorization and approval: 
Denny v. Parker, 10 W. 218. See § 6301 infra. 


Every executor and administrator shall make and return, upon oath, into 


the court, within one month after his 


appointment, a true inventory of the 


real and personal estate of the deceased, which shall come to his possession or 


knowledge. 


[L. 60, p. 190, § 136; Cd. ’81, § 1445; 2 H. C., § 957; Abb. R. 


P. S., pp. 400-403; Cal. C. C. P., § 1443.] 


See infra § 6204, include 
moneys. 
See infra § 6207, 


See infra § 6208, 


inventory to 


signing and verification. 
penalty for failure to re- 


turn. 
See infra $ 6215, suspension when estate 
less than $1,000. 


See infra § 6245, claims to be presented 
with inventory 

See infra § 6209, additional inventory. 

Inventory does not estop executor to show 


$ 6202. Appraisement of Estates. 


that property recited therein as part of his 
decedent’s estate does in fact belong to 
himself: Anthony v. oman, 6 Cal., 73; 
Duff v. Duff, 71 Cal., 

The failure of an in ear to include 
certain lands will not deprive him of au- 
thority to administer thereon, when a sup- 
plemental statement has been filed describ- 
ing and showing their value, although not 
filed as an additional inventory: Ackerson 
v. Orchard, 7 W., 377. 


The estates and effects comprised in the inventory shall be appraised by 


three suitable disinterested persons, who shall be appointed by the court. If 
any part of the estate shall be in another county than that in which letters 
are issued, appraisers residing in such county may be appointed by the court 
having jurisdiction of the case, or, if most advisable, the same appraisers 
may act. Such appraisers shall receive as compensation for their services three 
dollars per day, to be paid out of the estate, and when they have to go out of 
their county, mileage shall be allowed: Provided, That where it appears to the 
satisfaction of the court, from the return of the inventory or other proof, 
that the whole estate consists of personal property of less value than one 
hundred dollars, exclusive of moneys, drafts, checks, bonds, or other securities 
of fixed valuation, an appraisement may be dispensed with, in the discretion of 
the court. [Cf. L. 754, P. 276, § 57; Cd. °81, § 1446; L.’88, p. 186, $ 1; 2 H. 
C., $958; Cal. C. C. P., § 1444.] 
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§ 6203. Oath and Duties of Appraisers. 

Before proceeding to the discharge of their duties, the appraisers shall 
take and subseribe an oath, before any officer authorized to administer oaths, 
to be attached to the inventory, that they will honestly and impartially appraise 
the property which shall be exhibited to them, according to the best of their 
knowledge and ability; they shall proceed to estimate and appraise the prop- 
erty, and set down each article separately, with the value thereof in dollars 
and cents, in figures, opposite the respective articles. The inventory shall 
contain all the estate of the deceased, real and personal, a statement of all 
debts, partnership and other interests, bonds, mortgages, notes, and other 
securities for the payment of money belonging to the deceased, specifying the 
name of the debtor in each security, the date, the sum originally payable, the 
indorsements thereon, if any, and their dates, and the sum which, in the 
judgment of the appraisers, may be collectible on each debt, interest, or se- 
curity. [L. >54, p. 276, $58; Cd. 781, § 1447; 2 H. C., $ 959; Abb. R. P. S., 
pp. 396-403; see Cal. C. C. P., § 1445.] 


Valuation In the inventory is not conclusive: Estate of Hinckley, 58 Cal., 457, 516. 


$ 6204. Inventory to Include Moneys, etc. 

The inventory shall also contain an account of all moneys belonging to 
the deceased, which shall have come to the possession or knowledge of the exec- 
utor or administrator; and if none shall come to his possession or knowledge, 
the fact shall be so stated in the inventory. [L. 54. p. 277, $ 59; Cd. ’81, § 
1448; 2 Il. C., § 960; Cal. C. C. P., § 1-446.] 


$ 6205. Executor or Administrator Not Released by Appointment. 

The naming of any person as executor in a will, or the appointment. of 
any person as administrator, shall not operate as a discharge from any just 
claim which the testator or intestate had against the executor or administrator, 
but the claim shall be inchided in the inventory, and the executor and admin- 
istrator shall be liable to the same extent as he would have been had he not 
been appointed executor or administrator. [Cf. L. *54. p. 277, § 60; L. °60, 
P- 63, $5; Cd. °81, § 1449; 2? H. C., $ 961; see Cal. C. C. P., § 1H7.] 


§ 6206. Bequest Invalid Against Creditor, When. 

The discharge or bequest in a will of any debt or demand of the testator 
against any executor named in his will or against any other person, shall not 
be valid against the creditors of the deceased, but shall be construed as a 
specific bequest of such debt or demand, and the amount thereof shall be in- 
cluded in the inventory, and shall, if necessary, be applied in payment of his 
debts: if not necessary for that purpose, it shall be paid in the same manner 
and proportions as other specific legacies. [L. “54, p. 277, $ 61; Cd. °81, $ 
1450; 2H. C., § 962; Cal. C. C. P., § 1448.] 


§ 6207. Inventory to be Signed and Verified. 

The inventory shall be signed by the appraisers, and be verified by the 
oath of the executor or administrator to the effect that the inventory contains a 
true statement of all of the estate of the deceased which has come to his posses- 


1732 


Cuar. IV.] INVENTORY, ETC., OF DECEASED PERSONS. [32 6208-6212 


sion or knowledge, and particularly of all moneys belonging to the deceased, 
and of all just claims of the deceased against the executor or adininistrator. 
[L. 54, p. 277, $ 62; L. “73, p. 280, X 136; Cd. °81, $ 1451; 2 H. C., § 963; 
Cal. C. C. P., § 1449.] 


$ 6208. Penalty for Failure to Return Inventory. 

If any executor or administrator shall neglect or refuse to return the 
inventory within the period prescribed, or within such further time, not 
exceeding three months, as the court shall allow, the court shall revoke the 
letters testamentary or of administration; and the executor or administrator 
shall be liable on his bond to any party interested for the injury sustained by 
the estate through his neglect. [L. 54, p. 277, $ 63; L. ’73, p. 280, § 137; Cd. 
"81, $ 1452; 2 H. C., § 964; Cal. C. C. P., $ 1450.) 


See supra § 6201, inventory. 


$ 6209. Additional Inventory, When. 

Whenever property not mentioned in an inventory shall come to the 
knowledge and possession of the executor or administrator, he shall cause the 
same to be appraised in the manner prescribed in this chapter, and an addi- 
tional inventory to be returned, subscribed and sworn to as is provided in this 
chapter, as soon as practicable after the discovery thereof, and the making of 
such inventory may be enforced, after notice, by attachment to which may be 
added the revocation of the letters. [Cf. L. “54, p. 277, $ 6-4; L. 773, p. 281, 
g 138; Cd. °81, § 1453; 2 H. €., § 965; Cal. ©. C. P., § 1451.] 


See notes to § 6201 supra, inventory. 


§ 6210. Personal Estate, How Applied. 

The personal estate of the deceased which shall come into the hands of 
the executor or administrator shall be first chargeable with the payment of the 
debts and expenses; and if the goods, chattels, rights, and ¢redits in the hands 
of the executor or administrator shall not be sufficient to pay the debts of the 
deceased, the expenses of the administration, and the allowance to the family 
of ihe deceased, the whole, or so much as may be necessary, of the real estate 
may be sold for that purpose by the executor or administrator, in the manner 
prescribed in this chapter. [L. 754, p. 278, $ 66; Cd. °81, $ 1454; 2 H. C., § 
966; Abb. R. P. S., pp. 396-403. ] 


§ 6211. Penalty for Embezzlement. 

If any person, before the granting of letters testamentary or administra- 
tion, shall embezzle or alienate any of the moneys, goods, chattels, or effects 
of any deceased person, he shall stand chargeable, and be liable to the action 
of the executor or administrator of the estate, in double the value of the prop- 
erty so embezzled or alienated, to be recovered for the benefit of the estate. 
FL. “ot, p. 278, $ 67; Cd. 781, $ 1455; 2? H. C., 8967; Cal. C. C. P., § 1458. ] 


§ 6212. Citation to Recover Property Unlawfully Withheld. 
If the executor, administrator, heir, legatee, creditor, or other person 
interested in the estate of any deceased person, shall complain to the court, 
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on oath, that any person is suspected of having concealed, embezzled, smug- 
gled; conveyed away, or disposed of any moneys, goods, or chattels of the 
deceased, or that he has in his possession or knowledge any deeds, conveyances, 
bonds, contracts, or other writings which contain evidence of or tend to dis- 
close the right, title, interest, or claim of the deceased to any real or personal 
estate, or any claim, demand, or last will of the deceased, the said court may 
cite such person to appear, and may examine him on oath upon the matter of 
such complaint. If such person be not in the county where letters have been 
eranted, he may be cited and examined, either before the court for the county 
where he may be found, or before the court issuing the order or citation; but 
in the latter case, if he appear and be found innocent, his necessary expenses 
shall be allowed him out of the estate. [Cf. L. 754, p. 278, § 68; Cd. ’81, § 
1456; L. °91, p. 385, § 22; 2 H. C., $ 968; Cal. C. C. P., § 1459. ] 


See supra § 6081, citation. In an action by an administrator against 

See Infra § 6214 and notes, citation In cer- the son of deceased for misappropriation of 
tain cases. decedent’s property, the exclusion of a 

A suit in equity may be maintained brother of defendant from testifying under 
against an unauthorized person collecting § S991 supra was erroneous, because such 
debts owing to an estate without authority, person was not interested adversely to the 
if it be shown that the debtor is insolvent: estate: 


McCoy v. Ayers. 2 W. T., 307. ‘Under this section the superior court, in 


If an unauthorized person collects debts 
owing to an estate, an action at law cannot 
be maintained against him far the recovery 
of such money. for the reason that the orig- 
inal debtor is stil] Hable to the estate. The 
rule would be otherwise in the case of spe- 
citic personal property in the hands of a 


a proceeding for the settlement of the es- 
tate of a decedent, has no power to order 
property in the possession of a person 
claiming title thereto to be delivered up to 
the executor or administrator, or depos- 
ited subject to the order of the court; and 
the refusal of the person claiming title to 


person unauthorized to receive it, if such 


obey such an order is not a contempt: Ex 
property is capable of identification: Id. 


parte Casey, 71 Cal., 269. 
§ 6213. Penalty for Failure to Submit to Examination. 

If the person so cited refuse to appear and submit to such examination, 
or to answer such interrogatories as may be put to him touching the matter of 
such complaint, the court may, by warrant for that purpose, commit him to 
the county jail, there to remain in close custody until he shall submit to the 
order of the court; and all such interrogatories and answers shal] be in writing, 
and shall be signed by the party examined, and filed in the court. [L. 754, p. 

78, $ 69; Cd. 781, $ 1457; 2 H. C., 8 969; Cal. C. C. P., $ 1460.] 


§ 6214. Citation to Person Intrusted With Property. 

The court, upon the complaint on oath of any executor or administrator, 
may cite any person who shall have been intrusted with any part of the estate 
of the deceased person to appear before the said court, and may require such 
person to give a full account, on oath, of any moneys, goods, chattels, bonds, 
accounts, or other papers belonging to the estate, which shall have come to his 
possession in trust for such executor or administrator, and of his proceeding 
thereon; and if the person so cited shall refuse to appear and answer such 
account, the court may proceed against him as provided in the preceding 
section. [L. 54 p. 279, § 70: Cd. 81, $ 1458; 2 H. C., § 970; Cal. C. C. P., 
g 1.461.) 


§ 6215. Proceedings When Estate Does Not Exceed One Thousand Dollars. 
If, by the return of the inventory of the estate of any intestate who died 
leaving a widow or minor children, it shall appear that the value of the estate 
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does not exceed one thousand dollars, the court shall, by decree for that pur- 
pose, assign for the use and support of the widow and minor children of the 
[int Jestate, or for the support of the minor child or children, if there be no 
widow, the whole estate, after the payment of the funeral expenses and ex- 
penses of administration, and there shall be no further proceedings in the 
administration unless further estate be discovered. [Cr. L. 768, p. 49, § 1; 
L. 773, p. 283, § 145; Cd. 81, 8 1459; L. 788, p. 186, § 2; L. 91, p. 385, § 23; 
2 H. C., $ 971; Cal. C. C. P., $ 1469. ] 


See supra § 6201, inventory. See infra § 6219 et seq., exempt property. 


CHAPTER VII. 
OF PROVISION FOR THE SUPPORT OF THE FAMILY. 


§ 6219. Probate Homestead and Widow’s Allowance. 

When a person shall dic, leaving a widow, or minor child or children, the 
widow, child or children, shall be entitled to remain in possession of the home- 
stead, and of all the wearing apparel of the family, ard of all the household 
furniture of the deceased; and if the head of the family in his lifetime had not 
complied with the provisions of the law relative to the acquisition of a home- 
stead, the widow, or the child or children, may comply with such provisions, 
and shall be entitled on such compliance to a homestead as now provided by 
law for the head of a family, and the same shall be set aside for the use of the 
widow, chiid or children, and shall be esempt froin ail claims for the payment 
of any debt. whether individual or community. Said homestead shall be for 
the use and support of said widow, child or children, and shall not be assets 
in the hands of any administrator or executor for the debts of the deceased, 
whether individual or community. [Cf. L. 754, p. 279, § 71; L. 773, p. 283, § 
146; L. 77, p. 209, § 3; Cd. 781, § 1460; L. 83, p. 44, $ 1; L. 86, p. 170, 1; 
L. 91, p 386, $ 24; 2 H. C., $ 972; Abb. R. P. S., pp. 400-403. ] 


See supra § 5214 et seq., exemptions. 

See supra § 5246, tenure by which home- 
stead held. 

See supra § 6215, when estate less than 
$1.00 suspension, 

Where person claiming to be a widow of 
a decedent, which claim is resisted by 
daughter of deceased on the ground of no 
marriage, and where the court decides in 


question, the superior court has no jurisdic- 
tion to make an allowance for maintenance 
pending such appeal: State v. Lichtenberg, 
4 W.. 231. 

Under this section the obtaining of a gen- 
eral judgment lien does not cut off subse- 
quent selection of a homestead at any time 
before sale: MeMilan v. Mau, 1 W., 26. 
See Philbrick v. Andrews, 8 W., 7; see supra 


favor of the widow, from which an appeal § 5132, judgment liens. 


was taken to review and determine such 
§ 6220. Exempt Property to be Set Apart. 

In case of the appointment of an executor or administrator upon the death 
of the husband, as mentioned in the last preceding section, the court shall, 
without cost to the widow, minor child or children, set apart, for the use of 
such widow, minor child or children, all the property of the estate by law 
exempt from execution; if the amount thus exempt be insufficient for the 
support of the widow and minor child or children the court shall make such 
further reasonable allowance out of the estate as may be necessary for the main- 
tenance of the family according to their circumstances, during the progress of 
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the settlement of the estate. 
L. °86, p. 171, $ 
1465, 1466.] 


See supra § 5214 et seq., property exempt 
from execution. 

The fact that the widow had ample means 
of her own for maintenance is no ground 
for denying a further allowance, the ex- 
emption being insufficient:  Griesener V. 
Boyer, 13 W., 171; and the removal from the 
state on the death of the husband cannot 
deprive the widow and children of the right 
of further allowance for maintenance pend- 
ing settlement of the state: 

Under this section, providing that in case 
the property of a ‘decedent exempt from 
execution, which has been set apart for 
the use of the widow and minor children, 
prove insufficient for their support, ‘‘the 
court shall make sueh further reasonable 
allowance out of the estate as may be nec- 
essary for the maintenance of the family 
according to their circumstances, during 
the progress of the settlement of the es- 
tate.” the widow and children are entitled 
to such allowance, although the husband 
may have made provision for them other- 
wise by means of life insurance policies 
payable to the widow: Greisemer v. Boyer 
& Rex, 13 W., 171. 

Semble, that the fact that the widow and 
children are non-residents of this state at 
the time of the administration upon the 
husband's estate, will not deprive them of 
the right to the allowance provided by this 
section: Id. 

HOMESTEADS.—See next preceding sec- 
tion. The judge must set apart the home- 
stead: In re Ballentine, 45 Cal., 696; and 
his act is valid, although no notice of the 
application for the homestead was given 
Sy the heirs: Kearney v. Kearney, 72 Cal., 

The effect of setting it apart is merely 


OF PROBATE LAW AND PROCEDURE. 


[Cf. L. 754, p. 279, $$ 
2; L. 791, p. 386, $ 25; 2 H. C., 


[Trie XXXV. 


8 72,73; Cd. ’81, $ 1461; 
Š 973; see Cal. C. C. P, g$ 
Estate of Burton, 63, Cal, 36. A probate 


homestead, however, is not an estate, either 
at law or in equity: Estate of Moore, 5: 
Cal., 437: Estate of Burton, 63 Cal., 35. After 
the order the probate court ceases to have 
any control over the homestead, and can 
make no order that will impair or cioud the 
widow's title: Estate of Hardwicke, 59 
Cal., 692. When the homestead has been 
set apart, it ceases to be a part of the as- 
sets of the estate, and neither the court nor 
the administrator has any further power 
over it: In re Orr, supra. 

ADDITIONAL FAMILY ALLOWANCE. 
—Where the family allowance previously 
granted to the widow of a deceased person 
for a limited period has been exhausted, 
the estate being solvent, she is entitled to 
such further allowance as is necessary for 
her maintenance during the progress of 
the settlement of the estate: Estate of 
Roberts, 67 Cal., 349. 

WIDOW.—Except as provided in the stat- 
ute, the widow has no right in or control 
over the personal] estate until it is set over 
to her by the executor or administrator, 
by order of the probate court. or accord- 
ing to the provisions of the will: Jahns v. 
Nolting, 29 Cal., 513. 

PROPERTY EXEMPT FROM EXECU- 
TION.—A bill of sale, executed by the 
widow for all the personal property which 
she may own “as heir at law of her said 
husband.” does not pass personalty «X- 
et from execution: Estate of Moore, 5&7 

al., 446. 

ALLOWANCE WHERE ESTATE IN- 
SOLVENT.—The order making extra al- 
lowance is not final; but it may and ought 
to be discontinued after a year from the 


to relieve the property from administra- granting letters: Estate of Montgomery, 
tion: In re Orr, 29 Cal., 101; Rich v. ‘Tubbs. 60 Cal., 648. 

41 Cal, 34; Schadt v. Heppe, 45 Cal, 434; 

$ 6221. Family Allowance Has Preference. 


Any allowance made by the court in accordance with the provisions of 
the preceding section shall be paid by the executor or administrator in prefer- 
ence to all other charges, except funeral charges and expenses of administra- 


tion. [L. 54, p. 279, 
& 1467.] 


$ 74; Cd. °81, $ 1462; 


2 H. C., $ 974; Cal. C. C. P., 


§ 6222. Distribution of Property Set Apart. 
When property shall have been set apart for the use of the family, in 


accordance with the provisions of this chapter, if the deceased shall have left 
a widow and no minor children, such property shall be the property of the 
widow; if he shall have left also a minor child or children, one half to the 
widow, and the remainder to such child, or in equal shares to such children, 
if there are more than one; if there be no widow, then the whole shall belong 
to the minor child or children. [T. °54, p. 279, $ 75; Cd. 81, § 1463; 2 H. C., 
§ 975; see Cal. C. C. P., § 1468.] 


See supra §§ 6219, 6220, probate and ex- 
emption. 


munity property jn the proceedings for the 
settlement of his estate becomes her sep- 


Under this section, where a husband dies, arate property, she becoming the owner 
leaving no minor children, a homestead thereof in fee: MceKinnie v. Shaffer, 74 
Set apart to his widow out of the com- Cal., 614. 
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§ 6223. When No Widow or Children, Estate to be Administered. 

If intestate leave no widow or minor children, all his estate shall be assets 
in the hands of the administrator, after payment of funeral expenses and ex- 
penses of administration, for the payment. of the debts of the deceased, or dis- 


tribution according to law. 
°81, § 1464; 2 H. C., § 976. ] 


[Cf. L. "54, p. 280, $ 77; 


L.??73, p. 284, $ 151; Cd. 


CHAPTER VIII. 


OF CLAIMS AGAINST THE ESTATE. 


§ 6226. Notice to Creditors. 


Every executor or administrator shall, immediately after his appointment, 
cause to be published in some newspaper printed in the county, if there be one, 
1f not, then in such newspaper as may be designated by the court, a notice to 
the creditors of the deceased, requiring all persons having claims against the 
deceased to present them, with the necessary vouchers, within one year after 
the date of such notice, to such executor or administrator, at the place of his 


residence or transaction of business, to be specified in the notice. 


Such 


notice shall be published as often as the court shall deem necessary, but not 


less than once in a week for four suecessive weeks. 


[L. 54, p. 280, § 78; L. 


60, p. 195, § 157; Cd. °81, § 1465; 2 H. C., § 977; Cal. C. C. P., § 1490. ] 


See infra § 6246, additional notice in case 
of resignation. 

See intra § 6315, exhibit of claims. 

CLAIMS AND PRESENTATION 
THEREOF.—The duty to present a claim 
is governed by the law in existence at the 
time the notice was published, not by the 
law in existence when the mortgage was 
executed or when action thereon was com- 


meneed: Hibernia S. & L. Soc. v. Hayes, 
56 Cal., 297. 
The presentation and rejection of the 


claim is a condition precedent to tix the 
liability of the administrator for the costs 
o? a suit in the superior court: Hentsch v. 
Perter, 10 Cal., 559. 

Where a note is payable thirty days after 
demand, an averm-nt of the demand is es- 
sertial. Presentation to the administra- 
trix of the plaintiff's claim for the amount 
of the note is not in any sense a demand 
of payment: Chase v. Evoy. 49 Cal., 469. 

The statute does not require a presenta- 
tion of notes, ete.. to be postponed until 
after the publication of notice by the ex- 
ecutor; the holder may anticipate such 
publication: RickKetson v. Richardson, 19 
Cal., 334; Janin v. Browne, 59 Cal, 37. 
Where a promissory note is extin- 
guished by the substitution of a new 
Obligation in its plaice, and afterwards the 
maker of the note dies, the claim presented 
against his estate must be based upon the 


new obligation, and not upon the note: 
Matter of Sullenberger, 72 Cal. 549. 
The objection that there Was no pre- 


sentment of the claim cannot be taken for 
the first time in the appellate court: Cole- 
man v. Woodworth, 28 Cal. 568. 

The payee and legal owner of the note 
and mortgage, and not the equitable 
owner, is the one to present the claim: 
Marsh v. Dooley, 52 Cal, 232. 

Allowance of interest from time of pre- 
sentment to date of judgment on claims 
reduced to judgment sanctioned in Pico v. 
Stevens, 18 Cal., 377; In re Glenn’s estate, 
74 Cal., 567; In re Kennedy, # Cal., 22. 


‘entered, 


TRUST FUND.—If it is ‘‘ear-marked’’ in 
the hands of the deceased and the exec- 
utor or administrator, a suit can be main- 
tained by the cestui que trust against the 
executor, ete, to enforce the trust; but 
if not, a claim must be presented: Lathrop 
v. Bampton, 31 Cal., 17; Trecothick v. Aus- 
tin, 4 Mason, 16; Johnson v. Ames, 11 Pieck., 
173; Merrick’s Estate, S Watts & S.. 402; 
Thompson v. Perkins, 3 Mason, 232; Kelly 
v. Munson, 7 Mass., 31%; Beach v. Forsyth, 
14 Barb., 499; Stanwood v. Sage, 22 Cal., 
DIS. See an application of this principle in 
Sharpstein v. Friedlander, 54 Cal., 3. where 
plaintiff was allowed to recover. without 
presenting a claim, one of two promissory 
notes, the amount of plaintiff's share of 
a recovery by decedent. 

TANES.—Taxes assessed and assess- 
Ments made against the property of an es- 


tate, pending administration, are not 
“claims'': People v. Olvera. 483 Cal, 492; 


Haneock v. Whittemore, 50 Cal., 522. 
CLAIM IN FAVOR OF THE UNITED 
STATES against the estate of a decedent 
must be presented for allowance before it 
can be sued upon: United States v. lailey, 
2 West Coast Rep., 324 (Idaho). 
CONTINGENT CLAIMS.—Where a de- 
ceased who has been executor of an estate 
has wasted it, the claim is absolute against 
him at once, and is not, after his death, 
contingent (so far as creditors of the es- 
tate of which he Was executor are con- 
cerned) on whether that estate turns out 
solvent or not: In re Halleck, 49 Cal, 115. 
OUT OF THE STATE.--A creditor who 
is absent from the state during the whole 
period of publication of the notice to cred- 
itors, and had no actual knowledge of the 
publication, may present his claim at any 
time before the deeree of distribution is 
No other proof of absence will 
be required than his own affidavit. Nor 
will the time for filing his claim be Hmited 
by the fact of his return to the state be- 
fore the expiration of the ten months 
within which, by the terms of the notice, 
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claims were required to be presented: Cul- the claimant: Norton v. Haydon, 2 West 
lerton v. Mead. 22 Cal., 96. Coast Rep., 41 (Nev.). 

GARNISHING EXECUTOR OR ADMIN- GUARDIAN AND WARD.—Ward’s 
ISTRATOR.—Neither an executor nor ad- claim for an accounting must be pre- 
ministrator is liable to garnishment, nor sented to his guardian’s administrator: Gil- 
can an allowed and approved claim be lespie v. Winn, 3 West Coast Rep., 371. 
levied upon under an execution against 


§ 6227. Copy of Notice to be Filed. 

After the notice shall have been published, a copy thereof, together with 
the affidavit attached thereto, of the publisher or printer of the paper in which 
the same was published, shall be filed by the executor or administrator in court. 
[L. 754, p. 281, § 79; Cd. °81, § 1466; 2 H. C., § 978; see Cal. C. C. P., $ 
1492.] 


§ 6228. Claims Barred in One Year. 

If a claim be not presented within one year after the first publication of 
the notice, it shall be barred. [L. 54, p. 281, $ 80; L. 761, p. 63, § 6; Cd. 81, 
§ 1467; 2 H. C., § 979; see Cal. C. C. P., § 1493.] 


The failura to present a claim to the NON-PRESENTMENT, EFFECT OF.— 
trustees of a testator’s estate within one An unsecured claim. if not presented with- 
year after their appointment and quali- in one year, ete., is barred: Zachery vV. 
fication under the will is no bar to an ac- EAR 1 Or., 321; Davidson v. Rankin, 
tion on the claim when notice to present 34 Cal., 
claims has ever been published by the PRESENTATION OF CLAIMS AS TO 
trustees: Donaerberg v. Oppenheimer, 15 TIME.—Only such claims are required to 

ay , be presented to the personal representa- 

A claim secured by mortgage not pre- tive of a deceased person as when allowed 
sented within the year will be barred, only will rank among the acknowledged debts 
so far as relates to the deficiency remain- of the estate, to be paid in due course of 
ing after exhausting the mortgage prop- administration: Hibernia Savings & Loan 
erty: Scammon v. Ward, 1 W., 179; Redd Society v. Conlin, 67 Cal., 178; but all claims 
v. Miller, 1 W., 426. against the estate of a deceased person, 

An action to foreclose a laborer’s lien whether due or not, stand upon the same 
on saw logs cannot be maintained against footing as to the time of presenting the 
the personal representatives of a dece- same for allowance: Estate of Swain, 67 
dent's estate unless the claim shall have Cal., 687. Unless barred by the statute of 
been presented to the executor or admin- limitations, the right of action against the 
istrator as required by this section: Casey estate of a deceased person cannot be lost 
v. Ault, 4 W., 167. A Hien of this character by reason of the negligence of the claim- 
does not come within the provisions of §$§ ant in the prosecution of his claim after 
6287, 6288 infra: Id.; distinguishing Scam- it has been presented to and allowed by 
mon v. Ward, 1 W., 179. See notes to $ the executor: Nally v. Mowonald, 66 Cal., 
6°87 infra. redemption of mortgaged prop- 530. 
erty of decedents. ` 


§ 6229. Claims to be Verified. 

Every claim presented to the administrator shall be supported by the 
affidavit of the claimant that the amount is justly due, that no, payments have 
been made thereon, and that there are no offsets to the same to the knowledge 
of the claimant. The oath may be taken before any officer authorized to 
administer oaths. The executor or administrator may also require satisfac- 
tory vouchers to be produeed in support of the claim. [Cf. Cd. 81, § 1468; I. 
83, p. 29, § 1; 2 H. C., $ 980. ] 

Laws of ’83 omitted as unconstitutional. AFFIDAVIT TO CLAIM.—A United 


A verification that the amount is justly Stletes court commissioner is not an officer 
due, etc.. is insufficient: Neis v. Farquhay- authorized to administer oaths, within the 


son, 9 W., 508, 517. meaning of the above section: Winder v. 
Verification held sufficient in Pocin v. Hendricks, 56 Cal., 464. As to sufficiency 
Furth, 15 W., 201, 207. of alleging the veritication of rejected 


Where it has been stipulated between claim in an action against the estate, see 
parties to an action that prior to its Chase v. Evoy, 58 Cal., 349. 
commencement plaintiff had duly _ pre- An affidavit to a claim against the estate 
sented the note in issue to defendants of a deceased person stated “that the 
and demanded payment of them, as the amount thereof, to wit, the sum of four 
personal representatives of certain dece- hundred, is justly due,” etec., the word 
dents who had guaranteed its payment, “dollars” being omitted. In the body of 
no question can be raised on the trial as the claim the amount due was stated to 
to the want of an affidavit of the justness be four hundred dollars. It was held that 
of the claim: Donnerberg v. Oppenheimer, the affidavit was sufficient: Hall v. Super- 
15 W., 290. ior Court, 69 Cal., 79. 
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§ 6230. Allowance and Rejection of Claims. 

When a claim, accompanied by the affidavit required in the preceding 
section, has been presented to the executor or administrator, he shall indorse 
thereon his allowance or rejection, with the day and date thereof. If he allow 
the claim, it shall be presented to the judge of the court, who shall in the same 


manner indorse on it his allowance or rejection. If the executor or adminis- 
trator reject the claim, he shall notify the claimant forthwith of said rejection. 


(Cf. L. 754, p. 281, § 82; L. 77 
Cal. C. C. P., § 1496.] 


See infra $ 6237, claim to be presented al- 
though action pending. 

See infra § 6243, allowance of adminis- 
trAtor’s claims. 

See infra § 6235 and notes, no action until 
claim presented. , 

Verbal allowance by executor is not suf- 
ficient: Pitte v. Shipley, 45 Cal., 161. 

The judge may approve claims in cham- 
bers. The judge should not reject the 
claim merely because rejected by the 
executor or administrator: Cullerton v. 
Mead, 22 Cal., 99; and the court should, 
if necessary, allow the claimant to file 
a more full and particular account of 
his claim, and give him an opportunity 
to prove that his claim was not barred by 
the statute: In re Hidden, 23 Cal., 363. If 
the claim is allowed, payment cannot be 
refused: In re McKinley, 49 Cal., 154. 

Where claims have been allowed as pre- 
sented, the presumption is that they were 
allowed upon vouchers and proofs satis- 


§ 6231. Claims to be Filed. 


, D285, $ 156; Cd. 81, § 1469; 2 H. C., § 981; 


factory to the administrator and the court, 
and although the heirs may contest the 
allowance, the burden of proof is cast upon 
them: Estate of Swain, 67 Cal., 637. An al- 
lowance by the judge of a claim, made on 
an ex parte application, may subsequently 
be set aside by him without notice to the 
claimant: In re Sullenberger, 72 Cal., 549. 
Where a claim is presented to the execu- 
tor, who secretly rejects it, and refuses, 
on a demand made by the claimant, to in- 
form the latter of his actien, the claimant 
may treat the previous presentation as 
rugatory, and again present the claim, not- 
withstanding the demand was made three 
months after the secret rejection; Stew- 
art v. Hinkel, 72 Cal., 187. 

Attorney’s fee, though not technically a 
“claim,” will be so treated, after present- 
ment to administrator and approved by the 
court: but the order directing its payment 
is appealable: Stuttenmelster v. Superior 
Court, 72 Cal., 487 


Every claim which has been allowed by the executor or administrator 
and the said judge shall be filed in the court and be ranked among the acknowl- 
edged debts of the estate, to be paid in the course of the administration. [L. 


54, p. 281, $ 83; Cd. 81, $ 1470; 2 H. C., $ 982; 


If a claim is rejected by the judge in 
probate no appeal lies from the order of 
rejection. the claimant’s remedy being by 
suit in the proper court against executor 
or administrator: Wilkins v. Wilkins, 1 W., 
87: and if the claim is held by the admin- 
istrator and disallowed. his only remedy is 
a resignation of the trust and bring suit 
as another creditor: Id. 

An allowed claim has the force of a 
judgment against the estate: In re Hid- 
den, 23 Cal., 363. The statute of limitations 
does not run against an allowed claim: In 
re Schroeder, 46 Cal., 315; Dohs v. Dohs, 60 
Cal., 255. 

When a claim has been allowed it is good 
until cause is shown against it; the con- 
testant has the affirmative. There are, 
at least, two points in the administration 


see Cal. C. C. P., § 1497. ] 


at which an allowed claim may be con- 
tested—when an application for sale of 
property is made, and when an account is 
rendered for settlement: Estate of Loshe, 
62 Cal., 413. 

The statute does not declare by whom tke 
claim should be so filed: the presentation 
of the claim is the only act essential to 
save the debt from becoming barred: Wil- 
lis v. Farley, 24 Cal., 501. 

Claim cannot be amended or changed 
after the time for presentation of claims, 
where it has been allowed and filed: In re 
Sullenberger, 72 Cal., 549. 

If a claim against the estate of a de- 
ceased person is lost after its allowance, 
the judge may approve a copy thereof: 
Nally v. McDonald, 66 Cal., 530. 


§ 6232. Claim of Judge Referred to Another. | 
Any judge of a court may present a claim against the estate of any dece- 


dent for allowance, to the executor or administrator; and if the executor or 
administrator allows such claim, he shall, in writing, designate some judge of 
the court of an adjoining county, and the said judge shall have the same power 
to allow or reject it as he would have, had letters issued in his court; and the 
claimant shall have, in the event of his claim being rejected, all the rights 
incident to any other creditor against the estate. [L. 760, p. 196, $ 163; Cd. 
’81, 8 1471; 2 H. C., $ 983; see Cal. C. C. P., $ 1495.] 
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2% 6233-6235. ] 


§ 6233. Claim Barred, When. 


OF PROBATE LAW AND PROCEDURE. 


[TITLE XXXV. 


When a claim is rejected by either the executor, administrator, or the 
court, the holder must bring suit in the proper court against the executor or 
administrator within three months after its rejection, otherwise the claim shall 
he forever barred. [Cf. L. °54, p. 281, § 84; L. ’69, p. 166, § 665; L. ’73, p. 
285, $159; Cd. 81, x 1472; 2 H. C., § 984; Cal. C. C. P., § 1498.] 


See supra § 4804, same subject. 

See infra § 6256, suspension of statute. 

A note not due at the death of the maker 
Was presented to the administrator Mar, 
5, 1559, and rejected, and suit brought there- 
on Mar. 12, 1559; letters of administration 
having issued Dee. 4, 1556, no notice to 
creditors having been pubHshed, it was 
held not barred: Smith v. Hall, 19 Cal., &5. 
A claim was presented May 8, 1865, and the 
administrator retained the claim for more 
than ten days, refusing to indorse upon it 
either his allowance or rejection; it was 
held that the rejection was not earlier than 
the 18th of May; and the complaint, which 
was tiled Aug. 14, 1865, was held in time: 
Rice v. Inskeep, 34 Cal., 225. The period of 


three months within which an action upon 
a rejected claim against the estate of a 
deceased person must be brought does not 
commence to run until the actual rejection 
of the claim by an indorsement to that 
effect: Bank of Ukiah v. Shoemake, (7 
Cal, 147. The complaint need not allege 
the facts showing how the defendant be- 
came invested with his representative 
character; an allegation that he is the ex- 
ecutor or administrator is sufficient: Wise 
v. Williams, 72 Cal., 544:.Moseley v. Hen-v, 
66 Cal., 478. 

Alleging presentation of claim sufficient 
averment: See Janin v. Browne, 59 Cal., 
37. This allegation is material: Rowland 
v. Madden, 72 Cal., 17. 


$ 6234. No Claim to be Allowed if Barred by Statute. 
No claim shall be allowed by the executor, adininistrator, or court which 


is barred by the statute of limitations. 


2H. C., $ 985; Cal. C. C. P., § 1499.] 


[L. 54, p. 281, § 85; Cd. ’81, § 1473; 


Claim outlawed cannot be allowed: Dorland v. Derland, 66 Cal., 189. 


§ 6235. No Action on Unpresented Claim. 
No holder of any claim against an estate shall maintain an action thereon, 
unless the claim shall have been first presented to the executor or adminis- 


trator. 
1500. | 


See supra § 6228 and notes. 

See supra § 6230, allowance or rejection ef 
claims. 

See infra § 6239, effect of judgment, 

The provisions of this scetion have no 
application too echaims against a partner- 
ship estate: Barlow v. Cogxan, 1 W. T. 
237. They are applicable in case of fore- 
closure of laborer’s lien on saw logs: Casey 
v. Ault, 4 W., 1687. No action can be main- 
tained against the representative of a de- 
ceased person until the claim has been first 
presented and rejected: Strong vw. El- 
dridge, 5 : 395, 599; but the rule does 
not apply where no exceutor or adminis- 
trator is in existenee: ld. 

Where, pending an appeal 
ment, the appellant dies and his execu- 
tors are substituted by stipulation, they 
cannot, on a retrial of the cause after 1e- 
versal, demand a non-suit on the ground 
tbat the claim in action had never been 
presented to them as executors: Megrath 
v. Gilmore, 15 W., SoS; Strong v. Eldredge, 
supra, 

Failure to present a claim to the execu- 


from a judg- 


tors of one joint debtor will not release 
the other joint debtor, in cases where the 
law excuses, or does not require, present- 


ment to the executors: Megrath v. Gil- 
more, supra. 

If a demand against a 
is merely for cquitable relief or for un- 
eertain and unliquidtted damages, it is 
not necessary to present it to the admin- 
istrator for allowance prior to suit thereon: 
Neis v. Farquharson, 4 W., 508: and the ob- 
jection that there Was no presentation of 
plaintiff's claim to the administrator for 


decedent's estate 


[L. 54, p. 281, $ 86; Cd. °81, X 1474; 


2 H. C., § 986; Cal. C. C. PB, $ 


allowance cannot be raised for the first 
time in the appellate court: Id. 

Where one of the makers of a promissory 
note, a partner, dies, before maturity of 
the note, presentment and demand should 
be made of the surviving maker, and not 
of the executor of the deceased partner, 
This section has no application in such a 
case: Barlow v. Coggan, 1 W., 257. 

While the holder of a mortgage, lien or 
other security may bring an action to en- 
foree the same against the property of the 
estate subject thereto, without first present- 
ing the claim to the executor or adminis- 
trator, he cannot, without the presentment 


required by this section, bring such an 
action against any other property of the 
estate, or have judgment entered up for 


any deficiency in the action brought: 
Scammon v. Ward, 23 Pac. Rep., 439 (W.); 
Pechaud v. Rinquet. 21 Cal.. 67; Security 
Savings Bank v. Connell, 6 Cal., 574; 3 
West Coast Rep., 681; Christy v. Dana, 
R Cal, 174; Willis v. Farley, 24 Cal, 199; 
Fallon v. Butler, 21 Cal, 24; Sichel v. Car- 
rillo, 42 Cal, 498: Schadt v. Heppe, 45 Cal., 
455. A pledgece is not obliged to present his 
claim to the administrator of the pledgor, 
unless he seeks recourse against other 
property of the estate than that pledged: 
Estatea of KRibbe, 57 Cal. 407. A mortgagcee'’s 
rights are not barred by a failure to present 
his claim, secured by mortgage, to the ex- 
ecutrix. Such failure only operates to pre- 
vent him from making any deficleney out 
of the decedent’s other estate after ex- 
hausting the land mortgage: Secammon V. 
Ward, supra, 
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Caar. VIII.) OF CLAIMS AGAINST THE ESTATE. [23 6236-6239 


§ 6236. Vacancy in Administration Not Included. 

The time during which there shall be a vacancy in the administration shall 
not. be included in any limitations herein prescribed. [L. ’54, p. 281, $ 87; 
- Cd. 781, $ 1475; 2 H. C., § 987; Cal. C. C. P., $ 1501.] 


Time not included, when: See notes to §§ 6228, 6233. 


SL 


§ 6237. Claim to be Presented Though Action Pending at Death of Decedent. 
If any action be pending against the testator or intestate at the time 
of his death, the plaintiff shall, in like manner, present his claim to the execu- 
tor or administrator for allowance or rejection, authenticated as in other cases; 
and no recovery shall be had in the action, unless proof be made of the pre- 
sentment. [L. 75-4, p. 281, § 88; Cd.’81, § 1476; 2 H. C., § 988; Cal. C. C. P., 
g 1502. ] 
See Infra § 6240, no execution to issue. 


See notes to § 6225 supra. 
It seems, where deceased 


verdict and judgment, the claim need not 
be presented: In re Page, W Cal., 42. 
dies between 


“a 


§ 6238. Costs Disallowed on Failure to Recover Full Amount. 

Whenever any claim shall have been presented to an executor or admin- 
istrator and the court, and a part thereof shall be allowed, the amount of such 
allowance shall be stated in the indorsement. If the ereditor shall refuse to 
accept the amount so allowed in satisfaction of his claim, he shall recover no 
costs in any action he may bring against the executor or administrator, unless 
he shall recover a greater amount than that offered to be allowed, exclusive 
of interest and costs. [L. 754, p. 282, § 89; Cd. 781, § 1477; 2 H. C., § 989; 
Cal. C. C. P., § 1503. ] 

§ 6239. Effect of Judgment. a 

The effeet of any judgment rendered against any executor or adminis- 
trator shall be only to establish the claim in the same manner as if it had been 
allowed by the executor or administrator and the court; and the judgment 
shall be, that the executor or administrator pay, in due course of administra- 
tion, the amount ascertained to be due, but no execution shall issue upon such 
judgment, nor shall it create a lien upon the property of the estate, or give the 
judgment creditor any priority of payment. [L 754, p. 282, $ 90; Cd. 781, 

& 1478; 2 H. C., § 990; Cal. C. C. P., § 1504.] 


Effect of verdict and judgment is de- 
termined by this section, and their form 
is of the least importance: Pocin v. Furth, 
15 W.. 201, 207. 

Judgment should be in the form given 
by the section: Myers v. Mott, 29 Cal., coo; 
Racoujllat v. Sansevain, 32 Cal., 396; Rice 
v. Inskeep. 34 Cal., 229. Though if not so, 
its legal effect may be the same: 
Swain, 9 Cal, 120; Wells v. 
Cal, 145; RacouiNat v. Sansevain, supra. 
The court may amend the judgment in 
mitters of mere clerical error, when the 
same appears from the record: Estate of 
Schroeder, 46 Cal.. 3H; and see Estate of 
Brennan, 3 West Coast Rep.. @1. Judgment 
by default may be taken against an admin- 
istrator: Chase v. Swain, 9 Cal.. 137. No 
execution can issue upon the judgment to 
enforce its payment: Racouillat v. Sanse- 
vain, 32 Cal., 376: Rice v. Inskeep, 34 Cal., 
224. Where an attachment was levied upon 
the property of the deceased in his lifre- 
time, the court rendering the judgment 
after his death has no power to order the 


Chase V. 
Robinson, 13 


Bal. Wash. Code II—33 


property attached to be sold in satisfaction 
of the judgment: Myers v. Mott, 29 Cal., 
304: Ham v. Cunningham, 50 Cal., 365; Ham 
v. Henderson, 50 Cal., 567. If an action can 
proceed against several joint oblizors and 
the executor of one joint obligor, who died 
pending the action, there must be several 
judgments, one against the survivors, pay- 
able de bonis propriis, and the other against 
the administrator or executor, payable de 
bonis testatoris. is the due course of ad- 
ministration: Bank of Stockton v. How- 
land, 42 Cal.. 181; Kelly v. Bandini, 50 Cal., 
520, 

A decree of a court of equity against the 
estate of a deceased executor who had 
made no accounting of the estate he repre- 
sented during his life is not a judgment 
Within the meaning of this section; but so 
far, at least, as the enforcement of the 
payment it directs against the estate of 
the intestate, it is to be regarded in the 
light of a decree in probate proceedings 
settling the account and directing payment: 
Chaquette v. Ortet, 60 Cal., 594. 
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OF PROBATE LAW AND PROCEDURE. [Trrue XXXV. 


33 6240-6243.] 


§ 6240. No Execution After Death—Proceedings. 

When any judgment has been rendered against the testator or intestate in 
his lifetime, no execution shall issue thereon after his death, but it shall be 
presented to the executor or administrator as any other claim, but need not be 
supported by the affidavit of the claimant, and if justly due and unsatisfied, 
shall be paid in due course of administration: Provided, however, That if it 
be a lien upon any property of the deceased, the same may be sold for the 
satisfaction thereof, and the officer making the sale shall account to the execu- 
tor or administrator for any surplus in his hands. [L. 754, p. 282, § 91; Cd. 
81, § 1479; 2 H. C., $991; see Cal. C. C. P., § 1505. ] 


Where an executrix, on being substituted 
for her testator, procures, on motion for. 
new trial, the modification of a judgment 


time, such modified judgment need not 
be presented against the estate: Estate of 
Brennan, 3 West Coast Rep., 631. 


rendered against the testator in his life- 


§ 6241. Arbitration of Claims, When. 

If the executor or administrator doubt the correctness of any claim pre- 
sented to him, he may enter into an agreement in writing with the claimant to 
refer the matter in controversy to some disinterested person or persons, to be 
approved by the court. Upon filing the agreement in the court, the court shall 
enter an order referring the matter in controversy to the persons so selected. 
[Cf. L. 754, p. 282, § 92; L.’60, p. 197, § 172; Cd. 781, § 1480; 2 H. C., § 992; 
sce Cal. C. C. P., § 1507. ] 


See supra § 5102, arbitration in general. in court, if the claimant and the personal 


Under this section, a reference to deter- representative of the deceased consent 
mine the correctness of a claim against the thereto: Hall v. Superior Court, 69 Cal., 79. 
estate of a deceased person may be made $ 


§ 6242. Referees—Proceedings Upon Reference. 

The referee or referees, having been sworn, shall proceed to hear and 
determine the case and make return thereof; and their award, if not excepted 
to, shall be entered as the decision of the court. If exceptions in writing are 
filed, the court shall proceed to determine the case in like manner as other 
claims are determined. The compensation of referees shall be the same as al- 
lowed to referees in other causes. [Cf. L. 754, p. 282, § 93; L. 760, p. 197, § 
173; Cd. 81, § 1481; L. 91, p. 386, $ 26; 2 H. C., § 993; see Cal. C. C. P., 
§ 1508. ] 


§ 6243. Executor or Administrator’s Claims Presented to Court. 

If the executor or administrator is himself a creditor of the testator or 
intestate, his claim, duly authenticated by aflidavit, shall be presented for 
allowance or rejection to the judge of the court, and its allowance by the judge 
shall be sufficient evidence of its correctness. [Cf. L. 54, p. 283, § 94; Cd. ’81, 
§ 1482; L. 791, p. 386, § 27; 2 H. C., § 994; sce Cal. C. C. P., § 1510.] 

other claim: 


Sce supra § 6230, allowance of claims. In re Taylor, 10 Cal., 483; 16 
Cal., 434. 


A court exercising probate jurisdiction 


has no power to direct a distribution of a 
decedent’s estate to the heirs, charged with 
a Hen in favor of the administrator on ac- 
count of money expended by him for the 


benctit of the estate: Hustan v. Becker, 
15 W., 586. 
A claim by an executor, ete., must be 


presented within the same time as any 


An unauthoriz2d appropriation by an ad- 
ministrator of the funds of the estate can- 
not be made the basis of a claim by him 
against the estate: Estate of Hill. 67 Cal., 
238. An administrator who Is personally 
interested in a claim against the estate Is 
disqualified from acting upon it: Id. 
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Ouar. IX.) SALES BY EXECUTORS AND ADMINISTRATORS. [8 6244-6250 


a a 


§ 6244. Failure to Give Notice to Creditors, Effect of. 

If the executor or administrator shal] neglect, for two months after his 
appointment, to give notice to creditors as prescribed by section 6226, it shall 
be the duty of the court to revoke his letters. [Cf. L. 54, p. 283, § 95; L. 760, 
p. 197, § 174; Cd.’81, § 1483; 2 H. C., § 995; Cal. C. C. P., § 1511.] 


§ 6245. Statements Required of Executors and Administrators.’ 

At the same time at which the executor or administrator is required to 
return his inventory, he shall also return a statement of all claims against the 
estate which shall have been presented to him, when required by the court, and 
from time to time thereafter shall present a statement of claims subsequently 
presented to him; and in all such statements he shall designate the names of 
creditors, the nature of each claim, when it did or will become due, and whether 
it was allowed or rejected by him. [L. 54, p. 283, § 96; Cd. ’81, § 1484; 2 
H. C., § 996; Cal. C. C. P., § 1512.] 


See supra § 6201, inventory. 


§ 6246. Notice on Change of Fxecutor or Administrator, 

In case of resignation or removal for any cause of any executor or admin- 
istrator, and the appointment of another or others after notice has been given 
by publication as required by law, by such executor or administrator first ap- 
pointed, to persons to present their claims against the estate, it shall be the 
duty of the judge of the court to cause notice of such resignation or removal 
and such new appointment to be published two successive weeks in the same 
newspaper in which the original notice was published, if the publication of 
such paper is at the time continued, and if not, then in some other newspaper 
published in the county, or if there be no newspaper published in such county, 
then in a newspaper published in the state and of general circulation in the 
county, and the estate shall be closed up and settled within the year from the 
date of said original notice, unless further time be granted by the court as 
provided by law. [Cf. L. ’67, p. 106, § 3; L. 73, p. 288, § 172; Cd. 781, § 
1485; L. 791, p. 387, § 28; 2 II. C., § 997.] 


See supra § 6226, notice to creditors. 


CHAPTER IX. 
OF SALES BY EXECUTORS AND ADMINISTRATORS, 


$ 6250. Sales or Mortgages to be Made Under Order of Court. 

No sale or mortgage of any property shall be valid unless made under 
order of the court, unless otherwise provided by law. [Cf. L. 754, p. 284, § 97: 
Cd. ’81, § 1486; L.’83, p. 29,8 1; 2 H. C., § 998; L. 795, p. 394, § 1; Abb. R 
P. S., pp. 404-414; see Cal. C. C. P., § 1517.] 


See infra § 6279, sales urder power given him to do so, is guilty of conversion, and 
in will. is liable to the estate for its value, with 

Irregularity in a sale canrot be attacked legal interest: Estate of Racovich, 74 Cal. 
collaterally: mdalleck v. Moss, 22 Cal., 276. 36. 
An executor who sells or otherwise dis- The recital tn the order of confirmation 
poses of personal property belonging to tre that the return was duly veritied is con- 
estate, which he believes to be worthless, clusive in a collateral attack upon the 
without an order of the court &uthorizing sale: Dennis v. Winter, 63 Cal, 16 
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$? 6251-6256. ] OF PROBATE LAW AND PROCEDURE. (TrrLue XXXV. 


‘$6251. Application for Order of Sale. 
All applications for orders of sale shall be by petition, in writing, in which 


shall be set forth the facts, showing the sale to be necessary, and upon the 
fhearing any person interested in the estate may file his written objections, 


‘which shall be heard and determined. [L. 54, p. 284, § 98; Cd. ’81, § 1487; 
2 H. C., § 999; Abb. R. P. S., pp. 404-414; see Cal. C. C. P., § 1518.] 


The petition for sale must set forth the the court jurisdiction: Estate of Boland, 
condition of the property, in order to give 6 Cal., 310. 
§ 6252. Sale of Perishable Property, etc. 

Within twenty days after the filing of the inventory, the executor or 
administrator shall apply for an order to sell the perishable property of the ` 
restate, and so much other property as may be necessary to be sold to pay the 
allowance made to the family of the deceased; and the order of sale may be . 
made without notice of the application, but the executor or administrator shall 
Ibe responsible for the value of the property unless the sale be reported to and 
‘approved by the court. [Cf. L. 54, p. 284, § 99; Cd. 81, § 1488; L. 791, p. 
‘887, § 29; 2 H. C., § 1000; see Cal. C. C. P., § 1522.] 


A sale of personal property made by an estate, and anyone interested in the estate 
executor, without authority of the court, may ratify it to the extent of his interest; 
may be ratified and rendered valid by the Brewster v. Baxter, 2 W. T., 
court if deemed to the advantage of the 


.§ 6253. Application to Sell to Pay Expenses. 

If the claims against the estate have been allowed, or a sale of property 
‘shall be necessary for the payment of the expenses of the administration, he | 
imay also apply for an order to scll so much of the personal estate as shall be 
necessary. [Cf. L. 754, p. 284, § 99; L. 760, p. 199, § 179; Cd. 781, § 1489; 
L. ’91, p. 387, § 30; 2 H. C., § 1001; Cal. C. C. P., § 1523.] 


§ 6254. Order of Sale, Contents of. 

If it appear to the court that a sale is necessary, it shall so order. In 
making such sale, the court shall order such articles as are not necessary for 
the support and subsistence of the family of the deceased, or not specially be- 
queathed, to be first sold. [L. 754, p. 285, § 100; Cd. ’81, § 1490; 2 H. C. 
§ 1002; see Cal. C. C. P., § 1525.] 


$ 6255. Sales of Personalty, How Made. 

Sales of personal property shall be made at public auction, and after notice 
given for at least two weeks, which notice shall be given by notices posted in 
ten public places in the county, or by publication in a newspaper, if the 
judge shall so order, in which shall be stated the time and place of sale. [Cf. 
L. 754, p. 285, § 101; L. 73, p. 289, § 178; Cd. 81, § 1491; 2 H. C., § 1003; 
see Cal. C. C. P., § 1526.] 


gas of Por Ona bate nes S of zona be In addition to the full cash value 
rmed canno e treated as Invali e- of the propert Estate of Kib Cal, 
cause the administrator received a note 407. Pees CS 

for a portion of the price, which, however, 


§ 6256. Private Sales of Personalty. 

If it be made to appear to the satisfaction of the court that it will be for 
the interest of the estate to allow the executor or administrator to sell some or 
the whole of the personal estate at private sale, the court may so order. [C£ 
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Cuar. 1X.] SALES BY EXECUTORS AND ADMINISTRATORS. [22 6257, 6258 


L. °54, p. 285, $ 102; L. ’60, p. 199, § 182; Cd. 81, § 1492; L. °83, p. 29, $ 1; 
2H.C., § 1004.] 


The amendment of ’83 is void for defective title. 


§ 6257. Real Property May be Sold or Mortgaged, When. 

When the personal estate in the hands of the executor or administrator 
shall be insufficient to pay the allowance to the family and all the debts and 
charges of the administration, the executor or administrator may sell or mort- 
gage the real estate for that purpose, upon the order of the court. To obtain 
such order he shall present a petition to the court setting forth the amount of 
the personal estate that has come to his hands, and how much, if any, remains 
undisposed of, a list and the amounts of the debts outstanding against the de- 
ceased, as far as the same can be ascertained, a description of all the real estate 
of which the testator or intestate died siezed, the condition and value of the 
respective lots and portions, the names and ages of the devisees, if any, and 
of the heirs of the deceased, which petition shall be verified by the oath of the 
party presenting the same. [Cf. L. 54, p. 285, § 103; Cd.*81, § 1493; 2H. C., 
g 1005; Abb. R. P. S., pp. 404-414; L. ’95, p. 395, § 2; see Cal. C. C. P., $$ 
1536, 1537.] 


See infra §8§ 6460 et seq., private sales of 
real property. 

See supra § 6149, additional bond. 

See infra § 6274, contirmation of sales. 

See notes to next section. 

In an action to recover realty from the 
heirs of decedent, it is error to set aside 
a verdict in favor of plaintiff. when the 
evicence shows that the land had been 
ordered sold to pay debts; that with 
consent of plaintiff, who held a mort- 
gauge thereon, and of the defendant, 
the order provided for the payment of the 
debt out of the proceeds; that the lands 
were sold to plaintiff for a sum slightly in 
excess of his lien, he paying the excess in 
money; that a petition for resale on ac- 
count of inadequacy of price was denied 
by the court; that the sale was duly con- 
firmed, the defendants being represented 
in the confirmation proceedings; and that 
in accordance with the order of the court 
a deed had been duly executed by the ad- 
ministrator to the plaintiff: Dooley v. Rus- 
sell, 10 W., 195. 

Facts of a particular case held sufficient 
tò authorize a writ of prohibition to prevent 
the lower court setting aside a sale of prop- 
erty of an estate: State v. Superior Court, 
19 WV., 168. 

GENERALLY. — PETITION. — There is 
nothing in the statute which makes it 
necessary that an account of the exec- 
utors, ete., transactions should be ren- 
dered, and a final adjudication be had 
upon it. before the court can make the 
cider. He is not required to show a set- 
tled account or allowance before he can 
sell to meet expenses. The court is to as- 
certain—l. Whether there is a legal ne- 
ecessity for a sale; and 2. How much land 


ought to be sold. A finding that the estate 
is indebted to the executor in a certain 
sum on account of expenses incurred in 
the course of administration must be un- 
derstood merely as a detinite mode of find- 
ing a legal necessity for a sale: Ablila v. 
Burnett, 33 Cal., 666. Where the real es- 
tate left by the deceased is sold by the 
administrator with the will annexed, and 
a deed given to the purchaser, objections 
that the claim to pay which the sale was 
made was not a debt for which the land 
stocd charged under the will, and that it 
was not presented to the administrator for 
allowance, should be taken in the probate 
proceedings or by appeal, and cannot be 
raised in a collateral action to partition the 
land: McCauley v. Harvey, 49 Cal., 497. A 
claim against the estate, duly allowed, is 
prima facie evidence of the indebtedness 
as against the heir: In re Schroeder, 46 
Cal., 315. 

That the defects in the petition were sup- 
plied at the hearing will be assumed, in a 
collateral attack on the sale, from a re- 
cital in the order of sale of the facts show- 
ing the sale to be a proper one: Dennis V. 
Winters, 68 Cal., 16. 

The petition must describe the condition 
of the property to be sold, and if it does 
not, it is demurrable; or this objection may 
be raised on appeal from the order: Es- 
tate of Smith, 51 Cal., 563; Estate of Boland, 
5 Cal., 319. 

For a form of petiticn sufficient under 
this section, see Richardson v. Musser, of 
Cal., 196; and for a defective petition, see 
Estate of Rose, 63 Cal., 346. The petition 
tiled under this section must be verified: 
Estate of Boland, supra. 


§ 6258. Order to Show Cause Why Realty Should Not be Sold or Mortgaged. 

If it should appear from such petition that there is not sufficient personal 
estate in the hands of the executor or administrator to pay the allowance to the 
family, the debts outstanding against the deceased and the expenses of admin- 
istration, and that it is necessary to sell or mortgage the whole or some portion 
of the real estate to provide funds for the payment of such debts, the court shall 


1745 


$3 6259, 6260.] 


OF PROBATE LAW AND PROCEDURE. 


e 


[Tirrue XXXV. 


thereupon make an order directing all persons interested to appear at a time 
and place specified, not less than four nor more than eight weeks from the time 
of making such order, to show cause why an order shall not be granted to 
the executor or administrator to sell or mortgage the real estate of the deceased, 
or so much thereof as shall be necessary to pay such allowances, charges and 


debts. 


[Cf. L. 54, p. 285, § 104; Cd. ’81, § 1494; 2 H. C., § 1006; I. ’95, p. 


385, § 3; Abb. R. P. S., pp. 404-414; see Cal. C. C. P., § 1538.] 


In the order for interested persons to 
show cause, the names, though known, 
need not be given, but is sufficient, if di- 
rected, in the language of this section, to 
“all parties interested’: Furth v. U. 
Mortgage & Trust Co., 13 W., 73 

A sale under an order which gives such 
an indefinite description of the land as the 
same cannot be located, validating stat- 
utes cannot cure the defect: Hazleton v. 
Bogardus, 8 W., 102; see Ackerson v. Or- 
chard, 7 W., 377. 

Irregularities in probate proceedings for 
order of sale, though defective in contents, 
will not oust the court of jurisdiction to 
order the sale: Id.; see Hazleton v. Bogar- 
dus, supra. 

Lands of decedent may be sold to pay 
expense of administration and for allow- 
ance for support of family, although the 
petition for such sale may state that deee- 
dent left no debts: Ackerson v. Orchard, 
supra. 

The sole heir to lands who was also ad- 
ministrator of decedent’s estate, contracted 
for the sale of the land, subsequently Ge- 
livered an administrator’s deed therefor to 
the vendee without authority of the pro- 
bate court, the vendee paying a portion cf 
the consideration and agreeing that in case 
of his failure to make the deferred pay- 
ments when due, to forfeit all payments 
theretofore made and to be retained by the 
vendor. The deferred payments were never 
made and the vendor or administrator 
mortgaged the land to a third person. Held 
that an equitable title passed to the vendee, 
subject to a lien in favor of the vendor for 
the amount remaining unpaid, and that the 


mortgagee, being subrogated to the righis 
of the vendor, is entitled to the amount of 
such deferred payment, with interest, as a 
condition to setting aside his mortgage: 
Wilson v. Morrill, 5 W., 654. 

Where an administratrix has sold timber 
upon lands of her intestate for a fair price 
to purties purchasing in good faith, and, 
after having received from them almost the 
whole purchase price and refused to re- 
ceive the balance, the amount received hav- 
ing been appropriated to the use and ben- 
efit of herself and the estate, and accounted 
for in her report to the court, she cannot 
come into a court of equity and rescind 
her sale and deprive the purchasers of the 
benefits thereof simply on the ground that 
she was not authorized by the court to 
make the sale as required by Statute: 
Davis v. Ford, 15 W., 107. 

Even if an unauthorized sale of timber 
by an administratrix was merely a license 
to cut and remove the timber, she is es- 
topped frem taking advantage of its in- 
validity, when the licensee has acted in 
good faith and paid her a valuable con- 
sideration therefor: 

Where defendants have been improperly 
restrained from performing certain acts 
under a contract, which was to be ter- 
minated at a certain time, the court may 
properly, in refusing to continue the in- 
junction, grant defendants such further 
time after the period for which their con- 
tract rights had been given as would le 
equivalent to what they had lost by the 
interference of the plaintiff in securing a 
restraining order: Id. 


§ 6259. Service of Order to Show Cause. 

A copy of such order to show cause shall be personally served on all persone 
interested in the estate at least ten days before the time appointed for the 
hearing of the petition, or shall be published at least four successive weeks in 


such newspaper as the court shall order: 


Provided, however, That if all 


persons interested in the estate shall signify in writing their assent to such sale 
or the making of such mortgage, the notice may be dispensed with. [Cf. L. 
"5-4, p 285, $ 105; Cd. 781, § 1495; 2 H. C., § 1007; L. 95, p. 395, § 4; Abb. 
R. P. S., pp. 404-414; see Cal. C. C. P., § 1539. ] 


Failure to direct in the order of sale the 
newspaper in which publication shall be 
made is cured by an order contirming the 


sale: Furth v. U. S. Mtg. & Trust Co., 13 
W. 73; atìrming Ryan v. Ferguson, 3 W. 
356; Ackerson v. Orchard, 7 W., 307; Hyde 


v. Heller, 10 W., 586 

There must either be personal service on 
all persons interested, or publication for 
four successive weeks (i. e., four entire 


§ 6260. Hearing of Application. 


weeks), or all persons interested must join 
in the petition or signify, in writing, their 
assent: Pearson v. Pearson, 46 Cal., 635. 

If the general guardian of a minor is also 
administrator, it would be improper for him 
to represent the ward; and a special guar- 
dian should, it seems, be appointed by the 
probate court: Townsend v. Talant, 23 
Cal., 32. 


The court, at the time and place appointed in such order, or at such other 
time to which the hearing may be adjourned, upon proof of due service or 
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publication of a copy of the order, or upon filing the consent in writing to such 
sale or to the making of such mortgage of all parties interested, shall proceed to 
the hearing of such petition, and if such consent be not filed, shall hear and 
examine the allegations and proofs of the petitioner and of all persons inter- 
ested in the estate who may oppose the application. [Cf. L. 754, p. 286, § 106; 
Cd. 781, § 1496; 2 H. C., § 1008; L. 795, p. 396, § 5; Abb. R. P. S., pp. 404- 
414; see.Cal. C. C. P., § 1540.] ) 


Heirs, etc.. may oppose the application. The heirs and interested persons may 
This has the effect of giving them their therefore show that the claims are unjust: 
“day in court,” as under the old system. Beckett v. Selover, 7 Cal., 278. 

§ 6261. Service of Guardian—Appointment of. 

If any of the devisees or heirs of the deceased are minors, and have a 
general guardian in the county, the copy of the order shall be served on the 
guardian. If they have no such guardian, the court shall, before proceeding 
to act on the petition, appoint some disinterested person their guardian for 
the sole purpose of appearing for them, and taking care of their interests in 
the proceedings. [L. 754, p. 286, § 107; Cd. 781, § 1497; 2 H. C., § 1009; 
Abb. R. P. S., pp. 404-414. | 


See supra § 4832, appointment of guardian ad litem. 


§ 6262. Examination of Witnesses. 

The executor or administrator may be examined under oath, and witnesses 
may be examined by either party, and process may be issued to compel their 
attendance and testimony, by the court, in the same manner and with like 
effect as in other cases. [L. 754, p. 286, § 108; Cd. ’81, § 1498; 2 H. C., § 
1010; Cal. C. C. P., § 1541. ] 


$ 6263. Court May Order Part or All of Estate Sold. 

If it shall appear to the court that it is necessary to sell a part of the real 
estate, and that by a sale of such part the residue of the estate or some specific 
part or piece thereof would be greatly injured, the court may authorize the 
sale of the whole estate, or of such part thereof as may be adjudged necessary, 
and most to the interest of all concerned. [L. ’54, p. 286, § 109; Cd. 781, $ 
1499; 2H. C., § 1011; Abb. R. P. S., pp. 404-414; see Cal. C. C. P., § 1542.] 


§ 6264. Order to Sell or Mortgage, When Granted. 

If the court shall be satisfied, after a full hearing upon the petition, and 
on examination of the proofs and allegations of the parties interested, that it is 
necessary, in order to raise funds for the payment of the allowance to the 
family and all valid claims against the estate, and charges of administration, 
to sell or mortgage the whole or some portion of the real estate, the court shall 
then proceed to determine which method of raising such funds will be most 
beneficial to the estate and those interested therein, and shall thereupon make 
an order authorizing the executor or administrator to sell the whole or so much 
and such parts of the real estate described in the petition as the court shall 
adjudge necessary or beneficial, or authorizing the executor or administrator 
to mortgage the whole or so much and such parts of the real estate described in 
said petition as the court shall adjudge necessary or beneficial, according as the 
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court shall determine one or the other methods most beneficial to the estate 
and those interested therein: Provided, That if the executor or administrator 
shall, in his petition, represent to the court that one or the other of such meth- 
ods of providing such funds will be most beneficial to the estate, and all parties 
interested in the estate shall join in such petition, then the court, if it grants 
such petition, shall order that such funds be raised in the manner petitioned 
for. [Cf. L. 54, p. 286, $ 110; Cd. °81, § 1500; 2 H. C., § 1012; L. ’95, p. 
396, § 6; Abb. R. P. S., pp. 404-414; see Cal. C. C. P., § 1543. ] 


The order is an adjudication that the sale 
is necessary. The administrator, and any 
person interested in the estate, may ap- 
peal; otherwise the order is conclusive, as 
to them. This judgment cannot be ob- 
viated, nor can its eficacy be impaired, by 
the fact that too low an estimate was 
placed upon the value of the property or- 
dered to be sold, or as to the price it 
would probably bring. Where there are 
several distinct parcels of property, the 
court should insert in its order a direction 


order of sales made in pursuance of it: In 
re Spriggs’s Estate, 20 Cal., 124. If the 
administrator procure the order either upon 
insufficient evidence or contrary to the ev- 
idence accessible to the heirs, etc., it is 
error merely: Boyd v. Blankman, 29 Cal., 
43. 

Courts of probate have the power, and it 
is their duty, to refuse an order for the 
sale of real estate where there has been 
laches in making the application. So held 
where seventeen years elapsed between the 


that the sale cease when the amount re- 
quired has been obtained; but the omission 
of such a direction cannot invalidate the 


allowance of the claim and the application 
for the sale: Estate of Crosby, 05 Cal., 574, 


§ 6265. What Order Must Contain. 

The order shall specify the lands to be sold or mortgaged and the terms of 
the sale or mortgage. Ifa sale be ordered it may be either for cash or on credit, 
not exceeding six months, as the court may direct. If a sale has 
been ordered and it appears that any part of the real estate has been 
devised and not charged in such devise with the payment of debts, 
the court shall order that part descended to heirs to be sold before 
that part devised. If a mortgage be ordered the court shall order 
the amount to be borrowed, which may be greater or less than the 
amount prayed for in the petition, and shall prescribe the maximum rate of 
interest. which shall be paid, and the period for which the mortgage shall run, 
and may require that the interest and part or the whole of the mortgaze debt 
be paid from any part of the estate, and may direct that any buildings on the 
lands to be mortgaged shall be insured for the further security of the mort- 
gagee, the premiums to be paid from any funds in the hands of the exeeutor 
oradministrator. Ifa mortgage be ordered the executor or administrator shall 
at once proceed to negotiate a loan for the amount and upon the terms and 
upon the security ordered by the court, and upon securing said loan and upon 
the receipt of the money borrowed, shall execute and deliver to the lender of 
said money a mortgage of the premises deseribed in the order of the court 
directing such mortgage, in accordance with said order, setting forth in the 
mortgage that it is execnted by order of the court, and giving the date of such 
order. Before the delivery of such mortgage the same shal} be presented to a 
judge of the court making the order for his approval, and if he shall approve 
the same his approval shall be indorsed upon said mortgage. Ne notice of such 
presentation need be given. Every mortgage so made and approved shall be 
effectual to mortgage and hypothecate all the right, title and interest which the 
decedent had in the premises described therein at the time of his death or 
acquired by his estate subsequent to his death. Jurisdiction of the court to 
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administer such estate shall be sufficient to clothe such court with jurisdiction 
to make an order to mortgage the real property thereof, and such jurisdiction 
shall inure to the benefit of the mortgagee, his heirs and assigns. No irregu- 
larity in the proceedings shall impair or invalidate any mortgage given pursu- 
ant to such order and so approved, and the mortgagee, his heirs and assigns, 
shall have the same rights and remedies by virtue of such mortgage as if it had 
been duly executed and delivered by the decedent in his life time. Whenever 
any such mortgage shall be foreclosed and the mortgaged property sold under 
such foreclosure proceedings, and the proceeds of the sale of such lands shall 
not be sufficient to pay the costs of such foreclosure proceedings and sale and 
the amount due upon said mortgage, then the amount of the deficiency shall 
be stated by the sheriff in his return of said sale, and the same shall stand as 
an allowed claim against the estate. [Cf. L. *54, p. 286, $111; Cd. °81, § 1501; 
2 H. C., § 1013; L. 795, p. 397, $ 7; Abb. R. P. S., pp. 404-414; see Cal. C. C. 
P., § 1544. ] 


See infra § 6474, validity of sales. 


§ 6266. Interested Persons May Apply for Order, When. 

If the executor or administrator shall neglect to apply for an order to sell 
or mortgage the real property of the estate, whenever it may be necessary, any 
person interested in the estate may make application therefor in the same 
manner as an executor or administrator, but notice thereof shall be given to the 
executor or administrator before the hearing, [Cf. L. 754, p. 287, $ 112; Cd. 
81, § 1502; 2 H. C., $1014; L. °95, p. 398, § 8; Abb. R. P. S., pp. 404-414; 
see Cal. C. C. P., $ 1545.] 

Order need not give an exact description 
of the real estate: Stuart v. Allen, 16 Cal., 
503. But the order must be in itself suf- 


ficient, and to make it so the description of 
the land to be sold must be sufficiently 


sale, and then petition the court for a 
contirmation of the agreement or an order 
for sale, and subsequently the court orders 
a public sale, at which the purchaser under 
the agreement buys at the agreed price, 


definite and certain, without reference to 
extraneous matters. The description can- 
not be helped out by referring to a certain 
decree: Hill v. Ward, 4 West Coast Rep., 
501; Crosby v. Dowd, 61 Cal., 557. 

If the executor, ete., make an agreement 
to sell real estate, in consideration that the 


that being the highest price bid, the trans- 
action is good: Stuart v. Allen, 16 Cal., 474. 

Executor neglecting to sell, the court may 
make an order under this section requiring 
the executor to proceed and sell according 
to the original order: Estate of Martin, 
56 Cal., 205. 


purchaser will give an agreed sum at the 


§ 6267. Order Delivered to Executor or Administrator. 

Upon the making of such order the clerk of the court shall deliver the 
same to the executor or administrator, who shall thereupon be authorized to 
sell or mortgage the real estate as directed. [Cf. L. °54, p. 287, $113; Cd. 781, 
$ 1503; 2? M. C., $1015; 1.795, p. 398. $ 9; Abb. R. P. S., pp. 404-414.] 


§ 6268. Notice of Sale, What to Contain. 

When a sale is ordered, notice of the time and place of sale shall be posted 
in three of the most publie places in the county where the land is situated, at 
least twenty days before the day of sale, and shall be published in some news- 
paper of said county, if any there be, and if not, in some newspaper of this 
state in general circulation in said county, for three successive weeks next 
before such sale, in which notice the lands and tenements shall be described 
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with proper certainty. [Cf. L. 54, p. 287, $ 114; Cd. ’81, 8 1504; L. 788, p. 
187, § 1; 2 H. C., § 1016; Abb. R. P. S., pp. 404-414; see Cal. C. C. P., § 
1547.] 

Sales of community property in probate ing in rem, personal notice thereof to the 


preceedings for the purpose of paying off widow is unnecessary: Ryan v. Ferguson, 
a mortgage debt thereon, being a proceed- 3 W., 356. 


§ 6269. Sale of Real Estate, Where, When and How Made. 


Such sale shall be in the county where the lands are situated, at public 
auction, between the hours of ten o’clock in the morning and the setting of the 
sun the same day; but if the executor or administrator shall deem it for the 
interest of all concerned that the sale should be postponed, he may adjourn it 
for any time not exceeding fourteen days. [L. 754, p. 287, § 115; Cd. 781, § 
1505; 2 H. C.,$ 1017; Abb. R. P. S., pp. 404-414; see Cal. C. C. P., § 1548. ] 


§ 6270. Notice of Adjournment, How Given. 


In case of such adjournment, notice thereof shall be given by a public 
proclamation at the time and place first appointed for the sale; and if the 
adjournment. shall be for more than one day, further notice shall be given by 
posting or publishing as the time and circumstances may admit. [L. 754, p. 
287,$116; Cd. 781, § 1506; 2 H. C., § 1018; Abb. R. P. S., pp. 404-414. ] 


§ 6271. 


The executor or administrator shall, when the sale is on credit, take the 
note or notes of the purchaser for the purchase money, with surety, and mort- 
gage on the property to secure their payment. [L. 754, p. 287, § 117; Cd. 81, 
§ 1507; 2H.C.,$1019; Abb. R. P. S., pp. 404-414; Cal. C. C. P., § 1551. ] 


Sale on Credit, Security Taken. 


Where the defendant held a mortgage on 
the lots sold, the amount of his mortgage 
exceeded the amount of his bids. the mort- 


privilege to pay the whole sum on the day 
of sale, and the decree of the court directed 
the whole amount to be credited upon the 


gage debt was drawing two and a half per 
cent interest per month, by the terms of 
the sale one-half of the purchase money 
was to have been cash and the remainder 
in ninety days, with interest at one per 
cent per month, and the bidder had the 


mortgage, aS a payment made on the day 
of sale, the supreme court held that it 
should have allowed him Interest on half of 
the purchase money, and deducted it from 
the amount credited: Halleck v. Guy, 9 
Cal., 197. 


§ 6272. Resale, When Will be Ordered. 


The executor or administrator making any sale of real estate shall, within 
ten days thereafter, make a return of his proceedings to the court, which shall 
examine the same, and if the court shall be of opinion that the proceedings 
were unfair, or that the sum bidden is disproportionate to the value, and that 
a sum exceeding such bid at least ten per cent, exclusive of expenses of a new 
eale, may be obtained, the order of sale shall be vacated [and] another sale 
shall be ordered. On a resale, notice shall be given, and the sale shall be 
conducted in all respects as if no previous sale had been made. [Cf. L. 754, 
p. 287, $ 118; Cd. 781, $ 1508; L. 791, p. 387, $ 31; 2 H. C., § 1020; Abb. R. 
P. S., pp. 404-414: see Cal. C. C. P., § 1552.] 


Where there is a new bid of ten per cent 
more than the amount bid at the sale, and 
the court refuses to confirm the sale, it may 
continue the matter. and at a subsequent 
term accept the new bid or order a new 


sale; and if in the order refusing to con- 
firm the sale a clause is inadvertently in- 
cluded declaring the sale void, the court 
may at a subsequent term accept the new 
bid: Griffin v. Warner, 48 Cal., 383. 
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§ 6273. Objections to Confirmation. 

When the return of the sale is made, any person interested in the estate 
may file written objections to the confirmation of the sale, and may be heard 
and produce witnesses in support of his objections. [L. *54, p. 287, § 119; 
Cd. 81, § 1509; 2 H. C., § 1021; Abb. R. P. S., pp. 404-414; see Cal. C. C. P., 
$ 1553. ] 


Objections to the confirmation of sale of 
a decedent’s real estate can be made only 
by parties Interested in the estate: Terry 
v. Clothier, 1 W., 475. 


confirmation on the ground that the sure- 
ties on the additional bond were insolvent, 
and should be allowed to prove the fact: 
In re Arguello, 50 Cal., 308. 


A person interested may object to the 


§ 6274. Confirmation of Sale. 

If it appear to the court that the sale was legally made and fairly con- 
ducted, and that the sum bidden was not disproportionate to the value of the 
property sold, or if disproportionate, that a greater sum, as above specified, 
cannot be obtained, the court shall make an order confirming the sale and 
directing conveyances to be executed; and such sale, from that time, shall be 
confirmed and valid. [L. 754, p. 287, § 120; Cd. 781, § 1510; 2 I. C., § 1022; 


Abb. R. P. S., pp. 404-41-£; see Cal. C. C. P., § 1554.] 


e supra § 5292, confirmation of execution 
sales. 

og note to $ 6258, order to show cause for 
sale. 

See infra § 6415, guardian’s sales. 

See infra § 6474 et seq., validity of sales. 

Failure to direct in the order of sale the 
newspaper in which publication shall be 
made is cured by an order contirming the 
ee ern v. U. S. Mtg. & Trust Co., 13 

Under a sale of the community to sat- 
isfy a mortgage thereon, duly confirmed, 
the dee] executed thereunder purporting 
merely to convey “all the right, title, inter- 
est and estate of deceased at the time of 
his death,” an equitable title to the entire 
tract is conferred upon the purchaser, suf- 


§ 6275. Conveyance. 


ficient to constitute a defense in an action 
of ejectment: Ryan v. Ferguson, 3 W. 
306; Sadler v. Niesz. 5 W., 193. 

Where a bidder failed to comply with 
the terms of the sale, and his name was 
erased on the auctioneer’s list, and defend- 
ant wrote his own name in place of that 
of the first bidder about three days after 
the sale, and before the report of the sale 
was made to the court, it was held that 
the mere substitution of one purchaser for 
another did not affect the validity of the 
sale: Halleck v. Guy. 9 Cal., 196. 

Contract for commissions to broker on 
selling realty is contrary to the policy: of 
the law, and invalid: Danielwitz v. Shep- 
pard, 62 Cal., 339-342. 


Such conveyances shall thereupon be executed to the purchaser by the 


executor or administrator. They shall refer to the original order authonzing 
a sale, and the order confirming the sale and directing the conveyance; and 
they shall be deemed to convey all the estate, rights, and interest of the testator 
or intestate at the time of his death. [L. 754, p. 288, 8 121; Cd. 781, § 1511; 
2 H. C., $ 1023; Abb. R. P. S., pp. 404-4145; see Cal. C. C. P., § 1555. 
Guy, 9 Cal., 197: 4 Conn., 513; 13 Smedes & 
M., 101; 9 Ala., 299; 5 Black., 277; 4 Pa. St., 
172; 9 Tex., 553; 3 Watts & S., 446. 

The court has power to compel the ex- 


ecution of the conveyance: In re Lewis, 
39 Cal., 306. 


The deed conveys the title of the de- 
ceased. It can contain no warranty of the 
title. The purchaser must examine the title 
for himself. The notice, being of a probate 
sale, puts him upon his guard. In these 
sales caveat emptor is the rule: Halleck v. 


§ 6276. Order of Confirmation to Show Notice of Sale. . 

Before any order is entered confirming the sale, it shall be proven to the 
satisfaction of the court that notice of the sale was given as herein prescribed, 
and the order of confirmation shall state that such proof was made. [L. 754, 
p. 288, § 122; Cd. °81, § 1512; 2 H. C., $ 1024; Abb. R. P. S., pp. 404-414; 
Cal. C. C. P., § 1556.] 


Order of confirmation: See note to § 6274, supra. 
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§ 6277. Sale to Pay Legacy. 

When a testator shall have given any legacy by will that is effectual to 
charge real estate, and his goods, chattels, rights and credits shall be insuffi- 
cient to pay such legacy, together with the debts and charges of administration, 
the executor or administrator, with the will annexed, may obtain an order to 
sell or mortgage his real estate for that purpose in the same manner and upon 
the same terms and conditions as prescribed in this chapter in case of a sale 
or mortgage for the payment of the debts. [Cf. L. 754, p. 288, § 123; Cd. ’81, 
§ 1513; 2 H. C., § 1025; L. 95, p. 398, $ 10; Abb. R. P. S., pp. 404-414. ] 


§ 6278. Debts and Expenses Paid According to Terms of Will. 

If the testator shall make provision by his will or designate the estate to 
be appropriated for the payment of his debts, the expenses of administration, 
or family expenses, they shall be paid according to the provision of the will, 
and out of the estate thus appropriated, so far as the same may be sufficient. 
[L. 754, p. 288, § 124; Cd. 81, § 1514; 2 IH. C., § 1026; Abb. R. P. S., pp. 
404-414; Cal. C. C. P., § 1560. ] 


§ 6279. Sale Without Order of Court. 

When such provision has been made, or any property directed to be sold, 
the executor [or] administrator with the will annexed may proceed to sell 
without the order of the court; but he shall be bound as an administrator to 
give notice of the sale, and to proceed in making the sale in all respects as if 
he were under the order of the court, unless there are special directions given 
in the will, in which case he shall be governed by such directions; but in no 
[all] cases he shall make return of the sale to the court, which shall vacate 
such sale unless the same shall appear in all respects to be made according to 
Jaw, in like manner as upon sales made by administrator. [Cf. L. 754, p. 288, . 
§ 125; Cd. ‘81, § 1515; L. 791, p. 388, $ 32; 2 IT. C., $ 1027; Abb. R. P. S., 
pp. 404-414. ] 


See supra § 6250, no sale without order of See infra § 6460 et seq., private sales of 
court. real property. 
§ 6280. Debts and Expenses When Provisions of Will Insufficient. 

If the provision made by the will or the estate appropriated be not suth- 
cient to pay the debts and expenses of administration and family expenses, 
such part of the estate as shall not have been disposed of by the will, if any, 
shall be appropriated for that purpose, according to the provisions of this 
chapter. [L. 754, p. 288, $ 126; Cd. 781, $ 1516; 2 H. C., $ 1028; Abb. R. P. 
S., pp. 104-414; Cal. C. C. P., $ 1562.] 


$ 6281. Estate Given by Will Subject to Debts and Expenses. 

The estate, real and personal, given by the will to any legatees or devisees, 
shall be held hable for the payment of the debts, the expenses of administra- 
tion and of the family, in proportion to the value or amount of the several 
devises or legacies, if there shall not be other sufficient estate, except that 
specific devises or legacies may be exempted, if it appear to the court necessary 
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to carry into effect the intention of the testator. [Cf. L. 754, p. 288, § 127; 
L. 773, p. 249, § 204; Cd. ’81, § 1517; 2 H. C., § 1029; Abb. R. P. S., pp. 404- 
414; see Cal. C. C. P., § 1563. ] 


§ 6282. All Devisees and Legatees to Contribute. 

When the estate given by any will has been sold for the payment of debts 
and expenses, al] the devisees and legatees shall be liable to contribute accord- 
ing to their respective interests, to any devisee or legatee from whom the estate 
devised to him may be taken for the payment of the debts or expenses; and the 
court, when distribution is made, shall, by decree for that purpose, settle the 
amount of the several liabilities, and decree how much each person shall 
contribute. [L. 754, p. 289, § 128; Cd. ’81, § 1518; 2 H. C., § 1030; Abb. R. 
P. S., pp. 404-414; Cal. C. C. P., § 1564.] 


See infra § 6341, payment of legacies and distribution. 


$ 6283. Contract Interest of Deceased in Land May be Sold. 

` If the deceased person at the time of his death was possessed of a contract 
for the purchase of lands, his interest in such lands under such contract may 
be sold on the application of his executor or administrator, in the same manner 
as if he had died seized of such lands; and the same proceedings may he had 
for that purpose as are prescribed in this chapter, in respect to lands of which 
he died seized, except as hereinafter provided. [L. 754, p. 289, § 129; Cd. 81, 
§ 1519; 2 H. C., § 1031; Abb. R. P. S., pp. 404-414; Cal. C. C. P., § 1565.] | 


§ 6284. Sale Subject to Unmatured Debts—Confirmation—Bond. 

Such sale shall be made subject to all payments that may thereafter be- 
- come due on such contract; and if there be any such payments thereafter to 

` become due, such sale shall not be confirmed by the court until the purchaser 
shall have executed a bond to the executor or administrator for his benefit and 
indemnity, and for the benefit and indemnity of the persons entitled to the 
interest of the deceased in lands so contracted for, in double the whole amount 
of the payments thereafter to become due on such contract, with such sureties 
as the court shall approve. [L. 754, p. 289, § 130; Cd. 81, § 1520; 2 H. C. 
§ 1032; Abb. R. P. S., pp. 404-414; Cal. C. C. P., § 1566. ] 


$6285. Conditions of Bond. 

Such bond shall be conditioned that the purchaser will make all payments 
for such land as shall become due after the date of such sale, and will fully 
indemnify the executor or administrator and the person so entitled against all 
demands, costs, and charges and expenses, by reason of any covenant or agree- 
ment contained in such contract; but if there be no payments thereafter to 
become due on such contract, no bond shall be required of the purchaser. 
[L. 54, p. 289, § 131; Cd. ’81, § 1521; 2 H. C., § 1033; Abb. R. P. S., pp. 
404-414; Cal. C. C. P., § 1567.] 


$ 6286. Assignment of Contract, Effect of. 
Upon the confirmation of such sale, the executor or administrator shall 
execute to the purchaser an assignment of the contract, which assignment shall 
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vest in the purchaser, his heirs and assigns, all the right, title, and interest of 
the persons entitled to the interest of the deceased in the land sold at the time 
of the sale; and such purchaser shall have the same rights and remedies 
agzinst the vendor of such lands as the deceased would have had if living- 
[L. 754, p. 289, § 132; Cd. ’81, § 1522; 2 II. C., § 1034; Abb. R. P. S., pp. 


404-414; Cal. C. C. P., § 1568.] 


§ 6287. Redemption of Mortgaged Property. 

If any person die, having mortgaged any real or personal estate, and shall 
not have devised the same, or provided for the redemption thereof by will, the 
court, upon the application of any person interested, may order the executor 
or administrator to redeem the estate out of the personal assets, if it should 
appear to the satisfaction of the court that such redemption would be beneficial 
to the estate, and not injurious to creditors. [L. 754, p. 289, § 133; Cd. ’81,. 
§ 1523; 2 H. C., § 1035; Abb. R. P. S., pp. 404-414; see Cal. C. C. P., §§ 1569, 


1570. 


See supra § 588 and notes, foreclosure of 
real estute mortgages. 

See supra § 6223 and notes, limitation on 
claims. 

A mortgagee, after the death of the mort- 
gagor, has a right to foreclose the mort- 
gage and sell the mortgaged property for 
the payment of his debt, and the sale will 
cone a good title: Hyde v. Heller, 10 W., 


The provision of this section that if the 
decedent “has not devised the same,” 
merely limits the sale in case of a specific 
devise, and has no application to cases 
where the property has been devised to a 
a ual legatee: In re Clements, 8 W., 


Fajlure to present a claim against an 
estate, secured by mortgage, within the 
time provided by § 6228 will not bar the 
mortgagcee'’s right under the mortgage, but 
will operate to defeat any deficiency against 
the estate which may remain after ex- 
hausting the mortgaged property: Scam- 
mon v. Ward, 1 W., 179; see Reed v. Miller, 
1 W., 426; Casey v. Ault, 4 W., 167; but if 
the mortgagee applies under this section 
to compel the redemption of land from his 
mortgage lien, or to have the lands sold 
under the provisions of the next section, 
he must apply within the year allowed for 
presentment of claims: Scammon v. Ward, 
supra. 

Under this and the next section, if re» 
demption is not deemed expedient, com- 
munity property mortgaged by decedent 
and wife may be sold for the purpose of 
paying off the mortgage: Ryan v. Fergu- 
son, 3 W.. 306. 


The rights of a mortgagee under a mort- 


gage making special provisions for fore- 
closure and a receiver are not affected by 
the dcath of the mortgagor, but may be 
enforced against the executor: German S. 
& L. Sre. v. Cannon, 6 Fed. Rep. (W.), 542. 

As property mortgaged by husband and 


wife, in the absence of ciaim that it was 
separate property, will be presumed to have 
been community, and as under the decis- 
ions of Washington, on the death of a 
married woman administration of her sep- 
arate property is distinct from that of the 
community, it will not be presumed that 
her administrator has acquired lawful au- 
thority over the property thus mortgaged 
and presumed as community property, or 
that a court administering her estate under 
her will has drawn such property into its. 
custody: Id. 

In ordering a sale of decedent’s estate 
under § 6288 to pay the mortgage debt, it 
is error to allow attorneys’ fees upon a 
foreclosure of the mortgage: In re Clem- 
ents, 8 W., 323. 

GENERALLY.—The creditor gets the 
benefit of the contract made with the de- 
ceased, and is under no obligation to pay 
or contribute any other expenses than those 
incurred in the enforcement of the mort- 
gage security: In re Murray, 18 Cal., 687. 
Where a mortgage creditor purchased the 
land mortgaged, and credited the mortgage | 
debt with amount of his bid, less ten per 
cent paid to the administrator, it was held 
full payinent in discharge of his purchase: 
In re Lewis, 39 Cal., 306. There is no power 
to foreclose a mortgage in probate pro- 
ceedings. Sales made under such proceed- 
ings pass only such title as the decedent 
had at the time of his death, and such as 
the estate may have subsequently acquired: 
Meyers v. Farquharson, 46 Cal., 2v0. 

A claim presented and allowed is, under 
the language of this section, held not af- 
fected by the statute of limitations until 
the entry of the decree discharging the ex- 
ecutor or administrator: Dohs v. Dohs, 60 
Cal.. 255 That the statute does not run 
against an allowed claim pending adminis-' 
tration, see Estate of Schroeder, 46 Cal, 


§ 6288. Sale of Other Property in Lieu of That Mortgaged. 
If it shall be made to appear to the satisfaction of the court that it will be 


to the interest of the estate of any deceased person to sell other personal 
estate or to sell or mortgage other real estate of the decedent than that mort- 
gaged by him, to redeem the real estate so mortgaged, the court may order the 
sale of any personal estate, or the sale or mortgaging of any real estate of the 
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decedent which it may deem expedient to be sold or mortgaged for such pur- 
pose, which sale or mortgaging shall be conducted in all respects as other sales 
or mortgages of like property ordered by the court. [Cf. L. ’88, p. 185, $ 1; 
2H. C., § 1036; L. 795, p. 399, § 11.] 


See infra § 6334, extent of mortgage preference. 
See notes to last section. 


§ 6289. Where Redemption Not Expedient—Procedure. 

If such redemption be not deemed expedient, the court shall order such 
property to be sold at public sale, which sale shall be with the same notice, 
and conducted in the same manner, as required in other cases of real 
estate provided for in this chapter, and the executor or administrator shall 
thereupon execute a conveyance thereof to the purchaser, which conveyance 
shall be effectual to convey to the purchaser all the right, title, and interest 
which the deceased would have had in the property had not the same been 
mortgaged by him, and the purchase money, after paying the expenses of the 
sale, shall first be applied to the payment and discharge of such mortgage, 
and the residue in due course of administration. If said sale of the mortgaged 
premises shall be insufficient to secure the mortgage debt, the mortgagee shall 
file a claim for balance, authenticated as other claims, and payable in due 
course of administration. [Cf. L. *54, p. 290, $ 134; L. 773, p. 296, § 211; 
Cd. 781, § 1524; 2 H. C., § 1037; Abb. R. P. S., pp. 404-414. ] 


See notes to § 6287, redemption of mortgaged property. 


§ 6290. Liability for Neglect, etc., in Sales or Mortgages. 

If there should be any neglect or misconduct in the proceedings of the 
executor or administrator in relation to any sale or mortgage by which any 
person interested in the estate shall suffer damages, the party injured may 
recover the same in a suit upon the bond of the executor or administrator, as 
the case may appear. [Cf. L. 754, p. 290, § 135; Cd. 81, § 1525; 2 H. C., 
$ 1038; L. ’95, p. 399, § 12; sce Cal. C. C. P., § 1571.] 


$6291. Liability for Fraudulent Sale of Realty. 

Any executor or administrator who shall fraudulently sell or mortgage 
any real estate of his testator or intestate, contrary to the provisions of this 
chapter, shall be liable in double the value of the land sold or mortgaged, as 
damages, to be recovered in an action by the person or persons having an estate 
of inheritance therein. [Cf. L. 754, p. 290, § 136; Cd. ’81, § 1526; 2 H. C., 
g 1039; L. 95, p. 399, § 13; see Cal. C. C. P., § 1572.] 


Under this section one having an estate Statham, 67 Cal., 245. An administrator 


of inheritance in land fraudulently sold by 
an executor or administrator may maintain 
an action against him to recover double 
the value of the land sold; but this sec- 
tion does not authorize an action against 
the sureties on his official bond: Weihe v. 


cannot be charged with the value of land 
sold under an order of the probate court, 
unless it is shown that he has been guilty 
of gross negligence, fraudulent suggestion, 
or concealment in obtaining the order of 
sale: Richardson v. Sage, 57 Cal., 212. 


$ 6292. Sale Under Will—Void Unless Confirmed. 
When property is directed by will to be sold, or authority is given in the 


will to sell property, the executor may sell any property of the estate without 
the order of the court, and either at public or private sale, and with or without 
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notice, as the executor may determine; but the executor must make return 
of such sales as in other cases; and if directions are given in the will as to the 
mode of selling, or the particular property to be sold, such directions must be 


observed. 


In either case, no title passes unless the sale is confirmed by the 


court. [Cd. >81, § 1527; 2 H. C., § 1040; Cal. C. C. P., § 1561.] 


See supra § 6274, confirmation of sale. 

See supra § 6279, sale without order of 
court. 

See infra § 6160 et seq., private sales of 
real property. 

An executor’s deed is not evidence of a 
sale of a testator’s property, except upon 
preliminary proof of a compliance with the 
statutory provisions for sales by executors 
and administrators, or of an express power 
in the will authorizing the sale in the mode 
by which it appears by the deed to have 
been made: White v. Moses, 21 Cal., 43. 
Where the will authorizes the act, it is 
to be looked to on the question of power, 
and if found sufficient, the act must be de- 
clared valid: Larco v. Casaneuava, 30 Cal., 
S. An administrator with the will an- 
nexed is invested with all the powers con- 
ferred on the executor virtute officii in the 
will, except so far as there are express 
limitations put upon those powers. A di- 
rection to executors ‘‘within one year after 


my decease to sell.” ete., is directory only: 
Kidwell v. Brummagim, 32 Cal, 438. This 
section requiring contirmation of sale is 
not applicable to sales made by the execu- 
tor, Where the fee of land is devised to 
him in trust: In re Delaney, 49 Cal., 85; 
In re Durham, 49 Cal., 495; Brown v. Brown, 
7 Or., 28. The “return” spoken of here is 
the same as that mentioned in § 6272, supra, 
Where the will creates a naked power, a 
power not coupled with an interest, the 
executors, ‘etc., must give notice of the 
sale, return accounts thereof, and unless 
there are special directions in the will, con- 
duct the sale in all respects as if made 
under order of court. The sale must be 
reported under oath, and confirmed, before 
the title cun pass. The necessity for con- 
firmation implies hearing and examination: 
§ 6272, supra. In the absence of proper no- 
tification or appearance of parties, the 
court has no power to confirm the sale: 
Perkins v. Gridley, 50 Cal., 100. 


CHAPTER X. 


OF POWERS AND DUTIES OF EXECUTORS AND ADMINISTRATORS. 


§ 6296. Executor or Administrator to Take and Manage Estate. 
The executor or administrator shall take into his possession all the estate 
of the deceased, real and personal, and collect all debts due to the deceased. 


[ L. 754, p. 291, § 141; Cd. 781, § 1528; 


2 H. C., § 1041; Cal. C. C. P., § 1581.] 


See supra § 6200 and notes, right to possession of estate. 


§ 6297. 


Actions by and Against Administrators. 


Actions for the recovery of any property, real or personal, or for the 


possession thereof, and all actions founded upon contracts, may be maintained 
by and against executors and administrators in all cases in which the same 
might have been maintained by or against their respective testators or intes- 
tates. = (Cf. 1. 75-4, p. 291, X 142: 1.760, p. 206, $ 222; Cd. 781, § 1529; 2 H. 
C., $ 1042; Abb. R. P. S., pp. 898-403; Cal. C. C. P., § 1582. ] 


See supra §§ 6290, 6291, liability for neglect 
of duty and fraudulent sales of property. 

In order to bring a suit upon an adminis- 
trittor’s bond, it is not necessary that appli- 
eation be first made to court and leave ob- 
tained, as the administrator is not a publie 
officer within the purview of § 5486 supra: 
Bartells v. Gove, 4 W., 682. 


See supra § 4825. parties. 
See supra § 4831, actions not to abate 
when. 

See supra § 569% et seq., actions by and 
against executors, ete. 
See infra $ 600s, 

chargeable. 
See infra § 6339, personal liability when. 


when administrator 


§ 6298. Action by Administrator for Waste, Trespass, etc. 

Executors and administrators may maintain actions against any person 
who shall have wasted, destroved, taken, carried away, or converted to his own 
use the goods of their testator or intestate in his lifetime: also may maintain 
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actions for trespass committed on the estate of the deceased during his lifetime. 
[L. *54, p. 291, § 143; Cd. ’81, § 1530; 2 H. C., § 1043; Cal. C. C. P., $ 
1583. ] 


See supra § 5654 et seq., waste and trespass. 
See supra § 4800, limitation of actions, 
§ 6299. Action Against Administrator for Waste, Trespass, etc. 

Any person, or his personal representatives, shall have an action against 
the executor or administrator of any estate or intestate who in his lifetime 
shall have wasted, destroyed, taken, or carried away, or converted to his own 
use, the goods and chattels of any such person, or committed any trespass on 
the real estate of such person. [L. 754, p. 291, $ 144; Cd. 81, $ 1531; 2 H. 
C., § 1044; Cal. C. C. P., § 1584.] f 


$ 6300. Action by Administrator on Predecessor’s Bond. 

Any administrator may in his own name, for the use and benefit of all 
parties interested in the estate, maintain actions on the bond of an executor 
or of any former administrator of the same estate. [L. 754, p. 291, § 145; Cd. 
’81, § 1532; 2 H. C., § 1045; Cal. C. C. P., § 1586.] 


$ 6301. Debts May be Compromised. 

Whenever a debtor of a deceased person shall be unable to pay all his 
debts, the executor or administrator may, with the approbation of the court, 
compound with him and give him a discharge upon receiving a fair and just 
dividend of his effects. [L. 754, p. 291, $ 146; Cd. 781, § 1533; 2 H. C., 
§ 1046; Cal. C. C. P., § 1588.] 


See supra § 6241, administrator may arbi- of the court is designed simply for the pro- 
trate. tection of the personal representative: 


See note to § 6200 supra, right Of posses- Moulton v. Holmes, 57 Cal., 337. 
sion of estate. See also Estate of Dunne, 58 Cal., 543, 


The common law power of executors or where a compromise of claim was upheld, 
thelr decedents is not intended: fo ‘be debt; and” crediting himself ‘with’ that 
abridged by this section; the authority amount in his account. 
here given to compromise with the consent 
§ 6802. Action to Recover Property Fraudulently Conveyed by Decedent. 

When there shall be a deficiency of assets in the hands of an executor or 
administrator, and when the deceased shall in his lifetime have conveyed any 
real estate, or any right or interest therein, with intent to defraud his creditors 
or to avoid any right, duty, or debt of any person, or shall have so conveyed 
such estate, which deeds or conveyances by law are void as against creditors, 
the executor or administrator may, and it shall be his duty to, commence and 
prosecute to final judgment any proper action for the recovery of the same, 
and may recover for the benefit of the creditors all such real estate so fraudu- 
lently conveyed, and may also, for the benefit of the creditors, sue and recover 
all goods, chattels, rights and credits which may have been so fraudulently 
conveyed by the deceased in his lifetime, whatever may have been the manner 
of such fraudulent conveyance. [L. 754, p. 291, § 147; Cd. 81, § 1534; 2 H. 
C., § 1047; Abb. R. P. S., pp. 398-403; Cal. C. C. P., § 1589. ] 


See supra § 4800, limitations. rights of the deceased, except in cases un- 
The general creditors and the administra- der this section: Peck v. Brummuagim, 31 
tor are limited by the lines bounding the Cal., 442. The statute does not purport to 
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exclude the creditors from bringing suit. if The suit may be commenced within three 
they are authorized so to do by the general years after the creditors recover judgment 
law: Hills v. Sherwood, 48 Cal.. 393. A spe- against the estate: Forde v. Exempt Fire 
cial administratecr may bring this suit. Co., W Cal., 299. 

§ 63803. Such Action Brought, When. 

No executor or administrator shall be bound to sue for such estate 
as mentioned in the preceding section for the benefit of the creditors, unless 
on application of the creditors of the deceased; and the creditors making 
such application shall pay such part of the costs and expenses, or give such 
security to the executor or administrator thereof, as the court shall direct. 
[Cf. L. 754, p. 292, § 148; L. 773, p. 298, § 221; Cd. 781, § 1535; 2 H. C., 
$ 1048; Abb. R. P. S., pp. 398-403; Cal. C. C. P., § 1590.] 


§ 6304. Real Estate So Regained, How Disposed of. 

The real estate so recovered shall be sold for the payment of debts, in the 
same manner as if the deceased had died seized thereof, upon obtaining an 
order therefor from the court, and the proceeds of all goods, chattels, rights, 
and credits so recovered shall be appropriated in payment of debts of the de- 
ceased, in the same manner as other property in the hands of the executor or 
administrator. [L. 754, p. 292, $ 149; Cd. 81, § 1536; 2 H. C., § 1049; Abb. 
R. P. S., pp. 398-403; Cal. C. C. P., § 1591.] 


The executor cannot convey part of the gation as his contingent fee for conducting 
land recovered to the attorney in the liti- the same: Estate of Paige, 57 Cal., 238 


CHAPTER XI. 


OF ACCOUNTS OF EXECUTORS AND ADMINISTRATORS AND PAYMENT 
OF DEBTS. 


§ 6308. Administrator’s Promise to Pay Debts Valid, When. 

No executor or administrator shal] be chargeable upon any special prom- 
ise to answer damages, or to pay the debts of the testator or intestate out of 
his own estate, unless the agreement for that purpose, or some memorandum 
or note thereof, is in writing, and signed by such executor or administrator, 
or by some other person by him thereunto specially authorized. [L. 754, p. 
295, § 160; Cd. 781, § 1537; 2 H. C., § 1050; Cal. C. C. P., § 1512.] 


See title 26, chapter 5, statute of frauds. comes lost to the estate, the first is not 
Where, without the agency of one of the chargeable If he had not possession: Abila 
executors, the property of the estate passes v. Burnett, 33 Cal., 659 
into the possession of the other, and be- 
§ 6309. Administrator Chargeable With Whole Estate. 

Every executor or administrator shall be chargeable in his accounts with 
the whole estate of the deceased which may come into his possession, at the 
value of the appraisement contained in the inventory, except as provided in the 
following sections, and with the interest, profit, and income of the estate. 
[Cf L. 754, p. 295, § 161; L. %60, p. 210, § 241; Cd. 781, § 1538; 2 H. C. § 
1051; Cal. C. C. P., § 1613.) - 
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See infra § 6527, settlement of accounts. 

EALCUTOR, ETC, WITH WHAT 
CHAHRGEALLE. — It is competent for ihe 
court to require a specification of the kind 
of money received by the executor, etc. 
The executor, etec., holds the money in a 
fiduciary capacity: Magiaw v. Mculynn, <6 
Cal., 429. the heirs or creditors seek to 
charge the administrator with interest on 
funds In his hands, and show affirmatively 
that he kept the funds an unreasonable 
length of time, or used the same in his pri- 
vate business, or derived profit therefrom, 
he will be so charged. If an administrator 

o:cupies and uses the real estate of his in- 
feataie. he music nct only account to the 
estate for the rental value of the land, but 
if he makes a profit, for that also. If he 
sustains a loss, the loss is his, but he can- 
not be charged with the rental value of the 
land after it has been sold by the sheriff 
under foreclosure sale. Whenever he tinds 
himself with funds, he should apply to the 
court at his next -ccounting for an order of 
distribution: Walls v. Walker, 37 Cal.. 424; 
Moseley v. Ward, 11 Ves., FS1; Ogilvie v. 
Ogilvie, 1 Bradf., 356: Griswo'd vV. Chandler, 
5 N. H.. 492; Benson vV. Bruce, 4 Desaus. Ch. 
463; English v. Harvey. 2 Rawle, 395: Robin- 
ett’s Appeal, 36 Pa. St., 174. Where the 
executor is directed by. the will to loan 


` 


money, and he converts the same, and in- 
vests it in his own business, he may, ai the 
eiection of the parties interested, he held to 
account either for interest or profits: In re 
Holbert, 39 Cal., 597; In re Gasq, 42 Cal., 290; 
Utica Ins. Co. v. Lynch, 11 Paige, 520. But 
if the executor find money on deposit, 
though the bank be one of undoubted c. edit, 
he must be allow.d to exercise his discre- 
tion in good faith as to the propriety of re- 
ducing the money into his actual posses- 
sion: In re McQueen, 44 Cal.. 559 

PAYMENT OF UNLAWFUL CLAIM.— 
The heirs of an Intestate cannot maintain: 
an action on the bond of an administrator 
to recover for a misappropriation of the 
funds of the estate, until after an account- 
ing has been had in the prohate court, and 
the administrator has refused to pay the 
amount adjudged p Angi him: Weihe v. 
Statham, 67 Cal., 

FAILURE TO ‘PAY TAXES.—An admin- 
istrator is properly chargeable with the 

value of real property, which has become 
lost to the estate through his negl: ct to pay 
the taxes thereon, aud with interest on 
money of the estate which he had drawn 
and mingled with his own.funds and amit- 
ted from his account: Estate of Herteman, 
73 Cal., 545. 


§ 6310. Administrator Not to Profit or Suffer Loss. 
He shall not make profit by the increase nor suffer loss by the decrease 


or destruction, without his fault, of any part of the estate. 


He shall account 


for the excess when he shall have sold any part of the estate for more than the 
appraisement; and if any has been sold for less than the appraisement, he 


shall not be responsible for the loss if the sale has been justly made. 
54, p. 295, § 162; L. 760, p. 210, § 242; 


C. C. P., § 1614.] 


An executor, who in good faith deposits 
funds of the estate in a bank at the time 
solvent and of good repute, Js not liable for 
depreciation of the trust funds resulting 
from the subsequent failure of the bank, if 
the deposit is made to the credit of the 


§ 6311. 


[Cf. L. 
Cd. 81, § 1539; 2 H. C., § 1052; Cal. 


estate, and not in the executor’s individual 
name: In re Wohlers’ Estate. 15 W., 613. 

He will be charged with interest wh re he 
has the use of the money of the estate: 
Merrifield v. Longmire, 66 Cal., 18): Esate 
of Merrifield, 4 West Coast Rep., 526. 


Administrator Not Accountable for Worthless Debts. 


No executor or administrator shall be accountable for any debts due the 


estate, if it shall appear that they remain uncollected without his fault. 


[L. 


"54, p. 295, § 163; Cd. ’81, $ 1540; 2 H. C., § 1053; see Cal. C. C. P., § 1615.] 


An executor is answerable for the amount 
of an uncollected debt due the deced: nt as 
appraised in the inventory, unless it ap- 
pears to the court that the failure to collect 
the debt was not the result of the negii- 
gence of the executor: Estate of Sander- 
son, 74 Cal., 199. But an administrator is 
not chargeable with the interest s ipulated 
to be paid on a loan of the moneys of®the 
estate made by him, which he afterwards 
fails to collect, unless it is shown that the 


interest has been or can he cou ected by 
him: Estate of Moore, 72 Cal., 

The negligence of the administrator cf the 
estate of a decedent, who has succeeded a. 
former adrininistrator, to collect from the 
latter a balance found to be due from him 
to the estate upon the settlement of his ac- 
counts, does not release the sureties on the 
bond of the former administrator from a- 
bility for such balance: Estate of Connelly, 
73 Cal., 423. 


§ 6312. Compensation and Expenses Allowed. 
He shall be allowed all necessary expenses in the care, management, and 


settlement of the estate, and for his services such fees as the law provides, 
but when the deceased, by will, shall have made some other provision for the 
compensation of his executor, that shall be deemed a full compensation for 
his services, unless he shall, by a written instrument, filed in the court, 
renounce all claim for compensation provided by the will. [L. 754, p. 295, § 
164; Cd. ’81, § 1541; 2 H. C., § 1054; Cal. C. C. P., § 1616.] 
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See infra § 6314, commissions allowed. 

If an administrator acts as attorney for 
the estate and collects a claim for damages 
for the death of his aecedent he is only en- 
titled to the usual commissions, although 
he may have made an agreement with the 
heirs for extra compensation: Kuhn's Ap- 
peal, 4 W., 534. 

NECESSARY EXPENSES.—If an admin- 
istrator goes beyond the strict line of his 
duty, he can receive no prolit, and must 
bear the loss: In re Knight, 12 Cal., 200; 
Tompkins v. Weeks, 26 Cal., 50. He will 
not be permitted to use the funds of the 
estate, nor to borrow money upon its credit 
for speculative purposes; he is not author- 
ized to erect a dwelling h^use with the as- 
sets of the estate, and charge the estate 
with money borrowed for that purpose: 
Ralfson v. Cannon, 1 Wes. Coast Rep., 696 
(Utah). Where an executor incurs expenses 
in litigating the will, he is not personally 
chargeable therefor, even if, through the 
mistake of his counsel, in a matter of un- 
settled practice at the time, they were lost, 
when they might probably have been col- 
lected from the contestant; but they will be 
allowed to him as expenses of administra- 
‘tion: Abila v. Burnett, 3 Cal., 659. A rul- 
ing of a probate court in fixing the amount 
of compensation to be allowed an adminis- 
Arator in payment of counsel in the settle- 
ment of an estate will not be disturbed, 
unless there is a plain abuse of discretion: 
In re Gasq, 42 Cal., 288. An administrator’s 
commission should not be allowed him in 
the settlement of his annua) account, but 
when he has rendered his final account: he 
cannot set off his commissions on the set- 
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tlement of his annual account against a 
sum due by him to the intestate, and with 
ce he is charged: In re Minor, 46 Cal., 


Attorney or DOCEKEEDET, amounts paid to: 
See In re Estate of Stuttmeister, 75 Cal., 
340; In re Estate of Rety, 75 Cal., 256. An 
executor cannot litigate the claim of one 
legatee as against another at the expense 
of the estate: Estate of Marrey, 65 Cal., 
287. And it is no part of the duty of an 
administrator to contest the probate of a 
will; and the fees paid an attorney at law, 
for services in such contest, is nol a proper 
charge against the estate: Estate of Par- 
sons, 65 Cal., 240. He Is not entitled to be 
allowed for payments made to an attorney 
or bookkeeper for services which he shouid 
have performed himself, and for ding 
which he receives a commission; nor for 
services made necessary in consequence of 
neglect of duty, or unnecessary and unrea- 
sonable delay in closing the administra 1o1; 
nor for moneys expended tn the purchase of 
land, and the erection thereon of a building 
adjoining a hotel belonging to the estate: 
Estate of Moore, 72 Cal., 335. Nor to credit 
for payments made for the services and 
traveling expenses of his attorney, not ex- 
ceeding a reasonable compensation for the 
labor actually performed, when the same 
were necessary to enable him to properly 
erform the duties of his trust: Estate of 
foore, supra. Whether an administrator 
should be allowed for payments made for 
the services of a bookkeeper depends upon 
the circumstances of the estate, and the 
allowance thereof is properly within the 
discretion of the judge: Id. 


§ 6313. Shall Not Purchase Claim Against Estate. 
No administrator or executor shall purchase any claim against the estate 


he represents; and if he shall have paid any claim for less than its nominal 
value, he shall only be entitled to charge in his account so much as he shall 
have actually paid. [L. 754, p. 295, § 165; Cd. ’81, § 1542; 2 H. C., § 1055; 
Cal. C. C. P., § 1617.] 


$6314. Commissions Allowed. 

When no compensation shall have been provided by will, or the executor 
shall renounce his claim thereto, he shall be allowed commission on the whole 
estate accounted for by him as follows: For the first one thousand dollars, at 
the rate of seven per cent; for all above that sum, and not exceeding two 
‘thousand dollars, at the rate of five per cent; for all above that sum, at the rate 
of four per cent; and the same commission shall be allowed to administrators. 
In all cases such further allowance may be made as the court shall deem just 
and reasonable for any extraordinary services not required of an executor or 
administrator in the common course of his duty: Provided, That the total 
amount of such allowance shall not exceed the amount of commission allowed 
in this section. [L. ’54, p. 295, § 166; Cd. ’81, § 1543; 2 H. C., § 1056; see 


Cal. C. C. P., $ 1618.] 


Sce supra § 5848, compensation tp as- 
Bicnees, 

See supra § 6312, compensation and ex- 
perses. 

The value of the estate taken into posses- 
glon and accounted for is alone to be re- 
garded as the basis for the allowance: In 
re Simmons, 43 Cal, 513; In re Tsanes, 29 
Cal., 112. There is no joint interest betw en 
axecutors in commissions; one who takes 
no trouble de entitled to no commission: 
Hope v. Ap Jones, 24 Cal., 92. 


—— 


There is but one aggregate sum to be al- 
lowed as commissions; and in case of a 
change of administrators, the court has no 
basis upon which to make an apportion- 
ment of the commissions until the close of 
the estate. The outgoing administrator is 
therefore entithd to commission upon such 
portions only of the estate as have been 
fully administered by him, and for his pro- 
ee of the balance of the commissions 
e must wait until the final settlement of 
the estate: Estate of Barton, 55 Cal., 87. 
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The executors of the last will of a deceased 
person are not entitled to commissions upon 
he value of a piece of land of which they 
had taken possession, and which was in- 
cluded in their inventory as a part of the 
property of the estates, where it is after- 
wards determined, In an action brought 
against them to recover the possession, 
that the land did not belong to the estate: 
Estate of Ricaud, 70 Cali., 69. 

Commissicns, fees, and charges are not 
allowed to an executer acting under void 


§ 6315. Exhibit to be Rendered. 


ee Estate of Frey, 53 
a eo 

An execrtor or administrator may re- 
nounce his commissions; and a promise 
made before appointment, to one who has 
A Drinr richt to administer, that the prom- 
isor wouid not charge commissions, in con- 
sideration of which promise the promisee 
relinquished her rights in favor of the 
promisor, will bind the latter, and be con- 
sidered a renunciation of his claim to com- 
missions: Estate of Davis, 65 Cal., 309; 
3 West Coast Rep., 61. 


Within six months after his appointment, and thereafter at any time when 
required by the court, either upon its own motion or the application of any 
person interested in the estate, the executor or administrator shall render, 
for the information of the court, an exhibit under oath, showing the amount 
of money received and expended by him, the amount of all claims presented 
against the estate, and the names of the claimants, and all other matters neces- 
sary to show the condition of its affairs. [L. 754, p. 296, § 167; Cd. ’81, § 
1544; 2 H. C., § 1057; Cal. C. C. P., § 1622.] | 


The obligation of an executor to account 
is continuous, and does not become barred 


$ 6316. Court May Require Exhibit. 


by the statute of limitations: Estate of 
Sanderson, 74 Cal., 199. 


If the executor or administrator fail to render an exhibit within six 
months, as required in the last preceding section, it shall be the duty of the 
court to issue a citation requiring him to appear and render it. [L. 754, p. 
296, § 168; Cd. ’81, § 1545; 2 H. C., § 1058; Cal. C. C. P., § 1623.] 


An executor who is guilty of great delay 
in accounting Is properly chargeable with 
legal interest upon balances, with annual 
fests: Estate of Sanderson, 74 Cal., 199. 

Where an account is defective, the court 


may properly order a full and complete ae- 
count to date: Hirschtield v. Cross, 67 Cal., 
661. Accounts should not be seitled prema- 
turely: Estate of Bullock, 7% Cal., 419. 


§ 6317. Interested Persons May Require Exhibit. 

Any person interested in the estate may, at any time before the final 
settlement of accounts, present his petition to the court, praying that the exec- 
utor or administrator be required to appear and render such exhibit, setting 
forth the facts showing that it is necessary and proper that such an exhibit 


shall be made. [L. 54, p. 296, § 169; 
C. C. P., § 1624.] 


An order directing an administrator to 
åismiss a suit brcught by him on a claim 
alleged to be due the estate, and finding 
that there is no property in the hands of 
the administrator, and directing that he 


§ 6318. Citation to Compel Exhibit. 


Cd. 781, § 1546; 2 H. C., § 1059; Cal 


forthwith file his final account, is an at 
tempt on the part of the court to state and 
Settle the account of the administrai r, and 
is erroneous: Estate of Buliock, 7s Cal., 419. 


If the court be satisfied, either from the oath of the applicant, or from any 
other testimony that may be offered, that the facts alleged are true, and shall 
consider the showing of the applicant sufficient, a citation shall be issued to 
the executor or administrator requiring him to appear on some day named in 
the citation, and render an exhibit as prayed for. [Cf. L. 754, p. 296, § 179; 
Cd. 81, § 1547; L. 791, p. 388, § 33; 2 H. C., § 1060; Cal. C. C. P., § 1625.] 
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$ 6319. Objections to Exhibit. 

When an exhibit is rendered by an executor or administrator, any person 
interestcd may appear, and, by objections in writing, contest any account or 
statement therein contained. The court may examine the executor or admin- 
istrator, and if he has been guilty of negligence, or wasted, embezzied, or mis- 
managed the estate, his letters shall be revoked. [L. 754, p. 296, § 121; Cd. 
81, § 1548; 2 H. C., § 1061; Cal. C. C. P., § 1626.] l 


§ 6320. Attachment, etc., for Failure to Render Exhibit. 

If any executor or administrator neglect or refuse to appear and render 
an exhibit after having been duly cited, an attachment may be issued against 
him, or his letters may be revoked, in the discretion of the court. [L. 54, p. 
296, § 172; Cd. °81, § 1549; 2 H. C., § 1062; Cal. C. C. P., § 1627.] 


§ 6321. Annual Account—Proceedings on Default of. 

Every executor or administrator shall render a full account of his ad- 
ministration at the expiration of one year from the time of his appointment. 
If he fail to present his account, it shall be the duty of the court to compel 
the rendering of such account by attachment, and any person interested in 
the estate may apply for and obtain an attachment, but no attachment shall 
issue unless a citation shall have been first issued and returned, requiring the 
executor or administrator to appear and show cause why an attachment should 
not issue. [L. 754, p. 296, § 173; Cd. ’81, § 1550; 2 II. C4 § 1063; sce Cal. 


C. C. P., § 1628. ] 

Each executor, etc., may keep a separate to cite the administrator of an administra- 
Sao T a E a 
superior court, sitting ir probate, has power istrator: Bush v. Lindsey, 44 Cal., 124. 

§ 6322. Citation to Account After Revocation of Authority. 

Whenever the authority of an executor or administrator shall cease, or 
be revoked for any reason, he may be cited to account before the court, at the 
instance of the person succeeding to the administration of the estate, in like 
manner as he might have been cited by any person interested in the estate dur- 
ing the time he was administrator or executor. [Cf. L. 54, p. 296, $ 174; 
L. ’60, p. 212, § 254; L. 773, p. 304, § 247; Cd. 781, § 1551; 2 H. C., § 1064; 
Cal. C. C. P., § 1629. ] 


An executor, after he has resigned his any account or report, and administrators 
trust, may be compelled to account with have been appointed in her stead, the rights 


the estate for the value of personal prop- 
erty converted by him, which he had neg- 
lected to include in his prior accounts: Es- 
tate of Radovich, 74 Cal., 638. And when an 
executrix. who is also one of the devisees 


of the parties in interest cannot be deter. 
mined in a proceeding by the administra- 
tors for a settlement or their accounts and 
for distribution. The accounts of the exec- 
utrix must be adjusted and determined in 


and distributees of an estate, and who has a court of equity: Gilman v. Curils, 65 Cal., 
made rn assignment of her interest. res'gns 672, 

her trust, and dies without having rendered 

§ 6323. Revocation of Letters for Failure to Account. 

If the executor or administrator resides out of the county, or absconds 
or conceals himself so that the citation cannot be personally served, and shall 
neglect to render an account within thirty days after the time above prescribed, 
or if he shall neglect to render an account within thirty days after having 
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been committed where the attachment has been executed, his letters shall 
be revoked. [Cf. L. 754, p. 297, § 175; L. 773, p. 304, § 248; Cd. 781, § 1552; 
2H. C., § 1065; Cal. C. C. P., § 1630.] 


See supra § 6131, revocation of letters. See supra § 6167, suspension, 


§ 63824. Vouchers to be Filed, etc. 

In rendering his accounts the executor or administrator shall produce 
vouchers for the expenses and charges which he shall have paid, which vouch- 
ers shall be filed and remain in court; and he may be examined on oath touch- 
ing such payments, and also touching any property and effects of the deccased, 
and the disposition thereof. [L. 54, p. 297, § 176; Cd. 781, § 1553; 2 H. C, 
$ 1066; Cal. C. C. P., § 1631.] 


Under this section, the court, on a pro- such examination, rotwithstanding no per- 
ceeding for the settlement of the account son interested in the estate has filed spe- 
of an executor, has power to examine him cific exceptions to the items to which the 
touching any and all items of the account, examination is directed: Estate of Sander- 
and to ase his decree of settlement upon son, 74 Cal., 199. 
$ 6825. Voucher Unnecessary, When. 

On the settlement of his account, he may be allowed any item of ex- 
penditure not exceeding twenty dollars for which no voucher is produced, if 
such item be supported by his own oath, positive to the fact of payment, speci- 
fying when, where, and to whom payment was made, if such oath be uncontra- 
dicted; but such allowances, in the whole, shall not exceed three hundred 
dollars for payment in behalf of any one estate. [Cf. L. 754, p. 297, § 177; 


L. 73, p. 304, § 250; Cd. 81, § 1554; 2 H. C., § 1067; Cal. C. C. P., § 1632.] 


Parol evidence of the payment of taxes tax receipts has been shown: Estate of 
the administrator cn the property of the Moore, 72 Cal., 335. 

estate is admissible, after the loss of the a 

§ 6326. Erection of Monument, When. 

Executors and administrators of the estates of deceased persons are hereby 
authorized, by and with the consent of the court of the proper county, to ex- 
pend a reasonable sum out of the estate of the decedent to erect a monument, 
or tombstone, suitable to mark the grave of said decedent, and the expense 
thereof shall be paid as the expenses of administration are paid. [L. 775, p. 
127, § 1; Cd. 781, § 1555; 2 H. C., § 1068.) - 


See infra § 6336, funeral expenses include monument, J 
y 


$ 6327. Final Hearing and Settlement—Notice of. 

When the account is rendered for settlement, the court, or the judge 
thereof, shall appoint a day for the hearing and settlement of the same, and 
notice of such hearing and settlement shall be given by posting notices thereof 
in three of the most public places in the county, and publishing a similar 
notice for such time as the court or judge may order, in a newspaper published 
‘in the county, or if there be no newspaper published in the county, then in a 
newspaper published in the state, and of general circulation in the county. 
The notice shall set forth the name of the estate, of the executor or adminis- 
trator and the day appointed for the settlement of account, which shall be on 


1763 


23 6328-6331. ] 


some day not more than six wecks after the filing of the account. 


OF PROBATE LAW AND PROCEDURE. 


[Tirte XXXV. 


(Cf. L. 54, 


p. 297, § 178; L. 73, p. 305, § 251; Cd. ’81, $ 1556; L. ’91,"p. 383, § 34; 
2 H. C., § 1069; Cal. C. C. P., §§ 1633, 1634.] 


pes supra § 6309, chargeable with whole 
estate. 

See infra § 6331, effect of settlement. 

See infra § 6332, notice necessary to obtain 
settiement. 

See infra § 6355, distribution on final set- 
tlement. 


See Infra § 6376, decree of final settlement 
and discharge. ‘ 

A-condiiional order of the court discharg- 
ing an administrator upon his final ac- 
counting, which has never been made ab- 
solute, may be set aside by the court at any 
time: State v. Superior Court, 13 W., 2. 


§ 6328. Exceptions to Final Account—Contest. 
On the day appointed, or on any subsequent day to which the hearing may 


have been adjourned by the court, any person interested in the estate may ap- 
pear and file his exceptions in writing to the account, and contest the same. 
[L. 754, p. 297, § 179; Cd. ’81, § 1557; 2 H. C., § 1070; Cal. C. C. P., § 1635. ] 


A creditor is within the meaning of thls: 
Tompkins v. Weeks, 26 Cal., 57. The right 
to appear is expressly restricted to credi- 
tors and distributees, and the first duty 
cast upon the court is to determine wheciher 
a person has anv interest. If it turns out 
he has none, he must be excluded from any 
further participation: Dayton on Surro- 
gates, 452. The court has the power to de- 
termine the question of interest if contro- 
verted, and is not bound to accept as con- 
clusive the ex parte statement of the party 
claiming the right to contest: Garwood v. 
Garwood, 29 Cal., 519. 

One who files an opposition, on the ground 


that for certain reasons he has been unable 
to determine whether such claim exists, 
and that upon the happening of a certain 
event it may exist: In re Halleck, 49 Cal., 
111. A legatee who has been represented by 
counsel at the allowance of accounts 
against the estate will not be allowed, after 
a lapse of time, to come in and have the 
allowance set aside on a mere general aver- 
ment of newly discovered evidence. It is 
not sufficient to allege ignorance at the 
time of allcwance, but the plaintiff must 
show that he could not, with the use of due 
diligence, unmixed with any negligence on 
his part, have ascertained the existence of 


that he has a contingent claim, must state 
.fn his opposition facts showing that such 
elaim exists. It is not sufficient to aver 


the facts. A general averment of such dili- 
gence will not do: Williams v. Price, 11 
Cal., 212. 

§ 6329. Guardian for Minor—Compensation. 

If there be any minor interested in the estate who has no legally ap- 
pointed guardian, the court shall appoint some disinterested person to repre- 
sent him, who, on behalf of the minor, may contest the account as any other 
person interested might contcst it, and who shall be allowed by the court a 
reasonable compensation for his services. [L. 754, p. 297, § 180; Cd. 781, § 
1558; 2 H. C., § 1071.] 


Allowed claims may be contested on settling account: Estate of Hill, 62 Cal., 188; 
Estate of Loshe, 62 Cal., 413. 


$ 6330. Hearing May be Adjourned. 

The hearing and allegations of the respective parties may be adjourned 
from time to time as shall be necessary. [Cf. L. ’54, p. 297, § 181; L. 760, p. 
213, § 261; Cd. 81, § 1559; 2 H. C., § 1072; Cal. C. C. P., § 1636.] 


§ 6331. Settlement, When and When Not Conclusive. 

The settlernent of the account and the allowance thereof by the court, 
{or upon appeal], shall be conclusive against all persons im any way interested 
in the estate, saving, however, to all persons laboring under any legal disability, 
the right to proceed against the executor or administrator, either individually 
or upon his bond, within two years after their respective disabilities shall 
have ceased; and in any action brought by any such person, the allowance and 
settlement of the account shall be deemed presumptive evidence of its correct- 
ness. [L.°54, p. 297, § 182; Cd. 81, § 1560; 2 H. C., § 1073; Cal. C. C. P., § 
1637. ] 
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Words “or upon appeal” have no applica- 
tion under present organization of cours. 

Although a final account in the adminis- 
tration of an estate hus been rendered and 
an order of distribution made and carried 
into effect, such fact will not be prejudicial 
to an action by the executor in the interest 
of the estate, if he has not received his final 
discharge nor -his bondsmen have been re- 
leased: Denny v. Sayward, 10 W., 422. . 

An action to quiet title cannot be main- 
tained until after the close of administra- 
tion on the ancestor's estate: Hazelton V. 
Bogardus, 8 W., 102; Dunn v. Peterson, 4 W., 
170; and the court retains jurisdiction even 
after final account until there has been a 
final settlement or distribution of the prop- 
erty, or some other act equivalent thereto: 
Hazelton v. Bogardus, supra; Balch v. 
Smith, 4 W., ; 

If the administratrix purchased land in 
her own name, and subsequently, by mis- 
take or otherwise, was credited in her ac- 
count with a portion of the purchase price, 
no trust in the land results in favor of the 
estate: Bowen v. Hughes, 5 W., 442. 

Where the statute requires notice to be 
served upon the administrator as to the 
settlement of hig accounts, a settlement 
without notice, and in his absence, does not 
bind him or his sureties: Estate of Aveline, 
53 Cal., 259. 

The settlement under this section is con- 
clusive, except as otherwise provided, and 
after such settlement and discharge, action 
cannot be brought against the administra- 


tor for neglect to sue within the statutory 
period to recover land of the estate. What- 
ever liability the administrator had in- 
curred existed at the time of the settlement 
of his account, and ought to have been ad- 
justed then: Reynolds v. Brummagim, 54 
Cal., 254; see also Grady v. Porter, 53 Cal., 
680. An order of the superior court aJjlow- 
ing or disallowing a final account is a final 
settlement and adjudication of the matter 
of which it assumes to dispose, and cannot 
afterwards be collaterally attacked or im- 
peached in the same or any other court by 
the parties thereto or their privies: Tobel- 
man v. Hilderbrandt, 72 Cal., 313. 

If executors are not negligent in selecting 
an agent to forward to them moneys of the 
estate, they will not be held responsible for 
loss occasioned by his insolvency: Estate 
of Taylor, 52 Cal., 477. 

The allowance of the final account is not 
a discharge of the executor from his trust, 
nor is it a decree of distribution or the 
equivalent of such a decree: McCrea v. 
Haraszthy, 51 Cal., 146. 

Excessive Interest.—Interest in excess of 
legal interest is not allowable, In the ab- 
sence of a written agreement by the testa- 
tor to pay the same: Estate of Dunne, 58 
Cal., 543. 

The cause will be remanded for further 
proceedings when it appears that by reason 
of irregularities some of the parties inter- 
ested have not been heard in the settle- 
ment of the annual account: Estate of 
Runyon, 53 Cal.. 196. 


§ 6332. Proof of Notice of Settlement. 

The account shall not be allowed by the court until it be first proven 
that notice has been given as required by this chapter, and the decree shall 
show that such proof was made to the satisfaction of the court, and shall 
be conclusive evidence of the fact. [L. 754, p. 298, § 183; Cd. ’81, § 1561; 2 
H. C., § 1074; Cal. C. C. P., § 1638.] - 


See supra § 6327, final hearing and settle- surety for the administrator’s fallure to 
ment of account. distribute money to plaintiff; McClellan v. 
Recital of notice in decree conclusive on Downey, 63 Cal., 520. 
surety in an action brought against the 


§ 6833. Order of Payment of Debts. a 
The debts of the estate shall be paid in the following order:— 

1. Funeral expenses; 

2. Expenses of the last sickness; 

3. Debts having preference by the laws of the United States; 

4. Wages due for labor performed within ninety days immediately preceding 
the death of decedent; 

5. Taxes, or any debts or dues, owing to the state; 

6. Judgments rendered against the deceased in his lifetime which are liens 
upon real estate on which execution might have issued at the time of his death, 
and debts secured by mortgages, in the order of their priority; 

7. All other demands against the [e]state. [Cf. L. 754, p. 298, § 184; L. 
60, p. 213, § 264; Cd. 781, § 1562; 2 H. C., § 1075; L. 797, p. 22, § 1; Cal. 
C. C. P., § 1643. ] 


See supra § 5982, preference rights of em- 
ployees. 

See infra § 6336, payment of funeral ex- 
penses. 

If a party dies possessed of an interest in 
community property, not required to pay 
community debts, and nct otherwise ex- 
empt, such interest is llable for separate 
debts when separate property is exhausted: 


Columbia Natl. Bank v. Embree, 2 W., 33L 
See Ballinger on Community. Property, 


The word “estate’’ relates to separate 
property of deceased as well as community 
property; and “debts” include separate as 
well as community debts: Columbia Nath 
Bank v. Embree, supra. 
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$ 6334. Extent of Mortgage Preference. 

The preference ġiven in the preceding section to a mortgage or judgment 
shall only extend to the proceeds of the property subject to the lien of such 
mortgage or judgment. [Cf. L. 754, p. 298, § 185; Cd. ’81, § 1563; 2 H. C., 
$ 1076; L. 97, p. 22, § 2; Cal. C. C. P., § 1644.] 

See supra § 6288, redemption or sale of mortgaged property. 


§ 6335. Estate, Insufficient Dividend to be Paid. 

If the estate shall be insufficient to pay the debts of any one class, each 
creditor shall be paid a dividend in proportion to his claim, and no creditor of 
any one class shall receive any payment until all those of the preceding class 
shall have been fully paid. [L. 54, p. 298, § 186; Cd. 81, § 1564; 2 H. C., § 
1077; Cal. C. C. P., § 1645.] 


We do not doubt that the code requires to await the final determination of actions . 


that whenever some of the creditors of an commenced and pending against the admin- 
estate, whcse claims have been allowed, are istrator upon claims disallowed by : 
paia any proportion of their claims, thata Estate of igourney, 61 Cal., 71. 

e proportion must be paid into the court 


$ 6336. Funeral Expenses and Expenses of Last Sickness. 

It shall be the duty of thẹ executor or administrator, as soon as he may 
have sufficient funds in his hands, to pay the funeral expenses, and expenses 
of the last sickness, and the allowance made to the family of the deceased, and 
he may retain in his hands the necessary expenses of administration; but he 
shall not be obliged to pay any other debt or any legacy until, as prescribed by 
this chapter, the payment has been ordered by the court. [L. 754, p. 298, § 
187; Cd. ’81, § 1565; 2 H. C., § 1078; Cal. C. C. P., § 1646. ] 


See supra § 6326, monument as funeral ex- grave of a deceased person are funeral ex- 
penses. ponner within the meaning of the statute: 
ace, supra § 6333, order of payment of Bagnall v. Roach, 76 Cal., 106. See § 6315 
supra. 

Expenses of erection of monument at the 


$ 6337. Payment of Debts on Annual Settlement. 

Upon the settlement of the accounts of the executor or administrator at 
the end of the year, as required by this chapter, the court shall make an order 
for the payment of the debts, as the circumstances of the estate shall require. 
If there be not sufficient funds in the hands of the exccutors or administrators, 
the court shall specify in the decree the sum to be paid to each creditor. | 
FL. 754, p. 298, § 188; Cd. 781, § 1566; 2 H. C., § 1079; Cal. C. C. P., § 1647.} 

See supra § 6321, annual account. 
$ 6338. Provisions for Disputed or Contingent Claims. 

If there be any claim not due, or any contingent or disputed claim against 
the estate, the amount thereof, or such part thereof as the holder would be 
entitled to if the claim were due, established, or absolute, shall be paid into 
the court, where it shall remain, to be paid over to the party when he shall 
become entitled thereto; or if he fail to establish his claim, to be paid over or | 
distributed, as the circumstances of the case may require: Provided, That if 
any creditor whose claim has been allowed, but is not yet due, shall appear 
and assent to a reduction therefrom of the legal interest for the time the claim 
has yet to run, he shall be entitled to be paid accordingly. [L. 54, p. 298, § 
189; Cd. ’81, § 1567; 2 H. C., § 1080; Cal. C. C. P., § 1648.] 
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§ 6839. Administrator Personally Liable to Creditors, When. 

Whenever a decree shall have been made by the court for the payment 
of creditors, the executor or administrator shall be personally liable to each 
creditor for his claim, or the dividend thereon; and execution may be issued 
on such decree, as upon a judgment, in favor of each creditor. The executor 
or administrator shall also be liable on his bond to each creditor. [Cf. L. 754, 
p. 299, § 190; Cd. ’81, § 1568; L. 791, p. 389, § 35; 2 H. C., § 1081; Cal. C. 
C. P., § 1649. ] 


See supra § 6297, actions by and against 
administrators. 

An administrator filed a petition, asking 
the court to vacate the decree as to one of 
the claims, and to permit him to retain the 
money directed to be paid thereon, and 
stated, as the ground of his application, 
that such claim tad never been presented such ciaims are to be authenticated and 
to him for allowance. The supreme court presented: Pico v. De la Guerra, 18 Cal., 
held that the decree was a judicial deter- 430, 
mination of the rights of the parties, and 


possesses all the elements of a final judg- 
ment, and refused the application: In re 
Cook, 14 Cal., 130; Cassitt v. Biscoe, 12 Ark., 
95: Austin v. Lamar, 23 Miss., 159. The pro- 
vision as to contingent claims (see next 
preceding section) is a cautionary pro- 
vision, not affecting the process by which 


$6340. Clainis Not Included in Order for Payment, How Disposed of. 

When the accounts of the executor or administrator have been settled, 
and an order made for the payment of the debts and distribution of the estate, 
no creditor whose name was not included in the order of payment shall have 
any right to call upon the creditors who have been paid, or upon the heirs, 
legatees, or devisees, to contribute for the payment of his claim; but if the 
executor or administrator shall have failed to give the notice to creditors as 
prescribed in this chapter, such creditor may recover on the bond of the execu- 
tor or administrator the amount of his claim, or such part thereof as he would 
have been entitled to had it been allowed: Provided, That this section shall 
not apply to any ereditor whose claim was not due one year before the day of 
settlement, or whose claim was contingent, and did not become absolute one 
year before such day. [Cf. L. 754, p. 299, $191; L.’60, p. 214, § 271; Cd. ’81, 
§ 1569; 2 H. C., $ 1082; Cal. C. C. P., § 1650.] 


§ 6341. Order of Payment of Legacies—-Extension of Time. 

If all the debts shall have been paid by the first distribution, the court 
shall proceed to direct the payment of legacies and the distribution of the 
estate among the heirs, legatees, or other persons entitled; but if there be 
debts remaining unpaid, the court shall give such extension of time as may be 
reasonable for the final settlement of the same. [L. 754, p. 299, § 192; Cd. 81, 
§ 1570; 2 I. C., § 1083; Cal. C. C. P., § 1651.] 


See supra § 6282, contribution of distribu- 
tees. 

See Infra § 6350, payment of legacies be- 
fore settlement, when. 

See supra § 4620, order of descent of real 
property. 

An order of distribution does not operate 
administrator of his trust, 


authority to compel the administrator to 
make distribution without requiring the 
distributees to resort to another forum: 
McLaughlin v. Barnes, 12 W., 373. 

An administrator cannor hold any portion 
from distribution in settlement of an in- 
debtedness due him from a cetui que trust, 


to relieve the arising out of a claim for services rendered 


and thereby create merely the relation of 
debtor and creditor between him and those 
entitled to distribution, but the court has 


prior to his appointment: nor can the same 
result be obtained by colorable assignment 
of the claim to a third party: 


§ 6342. When Final Account is to be Rendered. 
At the time designated, or sooner, if within that time all property of 
the estate shall have been sold, or there shall be sufficient funds in his hands 
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to pay all the debts due by the estate, the executor or administrator shall render 
a final account and pray a settlement of the estate. [L. 54, p. 299, § 193; Cd. 
’81, § 1571; 2 H. C., § 1084; Cal. C. C. P., § 1652.] 


See supra § 6327, final hearing and settlement. 


§ 6343. Neglect to Render Final Account—Proceedings. 

If the executor or administrator neglect to render his final account, the 
same proceedings may be had as are prescribed in this chapter in regard to 
the first account to be rendered by him; and all the provisions of this chapter 
relative to the last mentioned account, and the notice and settlement thereof, 
shall apply to his account presented for final settlement. [Cf. L. 754, p. 299, 
§ 194; Cd. ’81, § 1572; L. ’91, p. 389, § 36; 2 H. C., § 1085; Cal. C. C. P., § 
1653. ] 


See supra §§ 6315-6818, exhibits to be ren- 
dered. 


Negotiable notes found with deceased at 
the time of his death in the state of Oregon 
are property, payable in that state, though 
secured by mortgages in this state; and a 


proper accounting to the Oregon court will 
relieve an administrator in that court from 
any liability in the courts of this state, in 
an action begun against him by an admin- 
istrator appointed under the laws of this 
state: McCoy v. Ayres, 2 W. T., 


CHAPTER XII. 
OF PARTITION AND DISTRIBUTION OF ESTATES. 


§ 6347. Application for Payment of Legacies—Bond. 

At any time after six months from the issuing letters testamentary or 
of administration, any heir, legatee, or devisee, may present his petition to the 
court that the legacy or share of the estate to which he is entitled may be given 
to him upon his giving bond, with security, for the payment of his proportion 
of the debts of the estate. [Cf. L. 754, p. 300, § 195; Cd. 781, § 1573; L. 791, 
p. 389, § 37; 2 H. C., § 1086; Abb. R. P. S., pp. 419-423; Cal. C. C. P., § 
1658. ] 


See supra § 6341, payment of legacies and 
distribution. 

In a proceeding for the settlement of the 
estate of a deredent, the court has no au- 
thority, under this and the next succeeding 


of Letellier, 74 Cal., 311. It is no concern of 
his whether én helr, devisee, or legatee gets 
paid in advance or not: Id. The executrix 
may appeal from an order of partial distri- 
bution, hut such order wil] not be reversed 


section, to decree a partial distribution 


unless error is made to appear by the reo- 
upon the petition of the executor: Estate » 106. 


ord: Estate of Kelly, 6 Cal. 
§ 6348. Notice of Application. 

Notice of the application shall be given to the executor or administrator, 
and to all persons interested in the estate, in the same manner that notice is 
required to be given of the settlement of the account of the executor or admin- 
istrator. [L. ’54, p. 300, § 196; Cd. 81, § 1574; 2 H. C., § 1087; Abb. R. P. 
S., pp. 419-423; Cal. C. C. P., § 1659.] 


Decree of partial distribution: 
to next preceding sectior. 
Notice of hearing for distribution, if sub- 


See note stantially correct, and recited in the decree 
as correct, is good: Estate of Sbarro, @ 
Cal., 147. 
$ 6349. Who May Resist Application. ; 

The executor, administrator, or any person interested in the estate, may 


appear and resist the application; or any other heir, legatee, or devisee may 
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make a similar application for himself. [Cf. L. 754, p. 300, § 197; L. ’60, p. 
216, § 277; Cd. 781, § 1575; 2 H. C., § 1088; Abb. R. P. S., pp. 419-423; 
Cal. C. C. P., § 1660. ] 


- $ 6350. Decree for Payment of Legacies—Conditions of. 

If, on the hearing, it appear to the court that the estate is but little in debt, 
and that the share of the parties applying may be allowed without injury to the 
creditors of the estate, the court shall make a decree in conformity with the 
prayer of the applicant or applicants: Provided, Each one of them shall first 
execute and deliver to the executor or administrator a bond in such sum as 
shall be designated by the court, and with sureties to be approved by the judge 
thereof, to the executor or administrator, conditioned for the payment by the 
devisee or legatee, whenever required, of his proportion of the debts due from 
the estate. [L.’54, p. 300, $198; Cd.’81, § 1576; 2 H. C., § 1089; Abb. R. P. 
S., pp. 419-423; Cal. C. C. P., § 1661.] 


See supra § 6341, payment of legacies and sufficient to satisfy all the commissions and 
distribution. claims against the estate, although the ac- 
See supra § 6282, contribution. tual money on hand may be no more than 
Part payment of legacy will be proper enough to pay the commissioners: Estate 
where the assets, including the realty, are of Dunne, 65 Cal., 
§ 6351. Decree, What May Contain. 
Such decree may order the executor or administrator to deliver to the 
heir, devisee, or legatee the whole portion of the estate to which he may be 
entitled, or only a part thereof. [L. 754, p. 301, § 199; Cd. ’81, § 1577; 2 H. 


C., § 1090; Abb. R. P. S., pp. 419-423.] 


$ 6352. Partition May be Made When Necessary. 

If, in execution of such decree, any partition be necessary between two or 
~ more of the parties interested, it shall be made in the manner hereinafter pre- 
scribed. [L. 54, p. 301, § 200; Cd. 781, § 1578; 2 H. C., § 1091; Abb. R. P. 
S., pp. 419-423. ] 


§ 6353. Applicant to Pay Costs. 

The cost of the proceedings authorized by the preceding section shall be 
paid by the applicant, or if there be more than one, shall be equally appor- 
tioned among them. [Cf. L. 54, p. 301, § 201; L. ’60, p. 216, § 281; Cd. 81, 
§ 1579; 2 H. C., § 1092; see Cal. C. C. P., § 1661, subd. 2.] 


§ 6354. Order for Payment of Bond, and Suit Thereon. 

Whenever any bond has been executed and delivered under the provisions 
of the preceding sections, and the executor or administrator shall ascertain 
that it is necessary for the settlement of the estate to require the payment of 
any part of the money thereby secured, he shall petition the court for an order 
requiring the payment, and shall have a citation issued and served on the 
party bound, requiring him to appear and show cause why the order shall not 
be made. At the hearing, the court, if satisfied of the necessity of the pay- 
ment, shall make an order accordingly, designating the amount and giving the 
time within which it shall be paid; and if the money shall not be paid within 
the time allowed, an action may be maintained by the executor or administrator 
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on the bond. [Cf. L. ’54, p. 301, $ 201; L.’60, p. 216, § 282; Cd. ’81, $ 1580; 


2 H. C., § 1093; Cal. C. C. P., § 1662.] 


$ 6355. Distribution of Estate Upon Final Settlement. 

Upon the settlement of the account of the executor or administrator, or 
at any subsequent time, upon the application of the executor or administrator, 
or any heir, devisee, or legatee, the court shall proceed to distribute the residue 
of the estate among the persons who are by law entitled. [Cf. L. 54, p. 301, § 
202; L.’60, p. 217, § 283; Cd. ’81, § 1581; 2 H. C., $ 1094; Abb. R. P. S., pp. 


419-423; see Cal. C. C. P., § 1665.] 


See supra § 6327, notice of final hearing 
and settlement. g 

See supra § 6331, final settlement, effcct of. 

See supra title 26, chapters 9 and 10, de- 
scent and distribution. 

The intervention of the prcbate court and 
an adjudication and distribution there- 
under are essential to passing title of an- 
cestor to heirs: Balch v. Smith, 4 W., 497, 
603; Lawrence v. Bellingham Bay, etc., ine 
Co., 4 W., 664; but see § 4640 et seq., title 
vests In heirs and devisees when. 

When there is not an ascertained balance 
of assets in the hands of an administrator, 
or if the assets are merely claimed to exist, 
and the right to them is involved in litiga- 
tion, the estate is not ready for d s ribucion, 
and the court has power, in its discretion, 
to delay the distribution until the right to 
the assets is judicially determined, and the 
balance of assets tor distribution is ascer- 
tained: Estate of Ricaud, 57 Cal., 421. 

After the final settlement, the residue 
must be distributed. if application therefor 
is made, although the time has not expired 
within which a minor could contest the 
probate: Estate of Pritchett, 52 Cal., 94. 

Community property may be distributed 
by the decree in the husband's estate to the 
heirs of the wife, who died pending the ad- 
ministration of his estate: McClellan v. 
Downey, 63 Cal., 520. 


It is improper to include in a petition for 
final distribution of a decendent’'s estate a. 
rayer fcr an accounting against one who; 
8 alleged to have come to the possession of' 
property of the estate, and not to have ac- 
See for it: In re Cook’s Estate, 77 Cal., 


Bona fide assignee is entitled to distribu- 
tion: See Estate of Phillips, 71 Cal., 285. 

A surviving husband, who claims certain 
Property in the possession of the executors 
of the will of his deceased wife as commu- 
nity property to which he is entitled, can- 
not have his claim of ownership determined 
upon a preceeding for the distribution of 
his wife’s estate: Estate of Rowland, 74 
Cal., 523. 

Personal property in California of a tes- 
tator dying in Europe, at the time of his 
death domiciled in Nevada, should be dis- 
tributed according to the law of Nevada: 
Estate of Apple, 66 Cal., 432. In the ab- 
sence of a statute to the contrary, the dis- 
tribution of a decedent’s personal estate is 
governed by the law of his actual domicile 
at the time of his death. But so far as 
creditors are concerned, each state will deal 
with the property of a decedent within its 
jurisdiction according to its own laws. Tris 
rule has not been changed in California: 


§ 6356. Decree in Partition, What to Contain. 
In the decree, the court shall name the person and the portion or part 


to which each sha]! be entitled; and such persons shall have the right to de- 
mand and recover their respective shares from the executor or administrator, 
or any person having the same in possession. [L. 754, p. 301, § 203; Cd. ’81, 
§ 1582; 2H.C.,§ 1095; Abb. R. P. S., pp. 419-423; see Cal. C. C. P., § 1666. ]} 


An act on to recover the amount distrib- 
uted to the plaintiff by the decree of diztri- 
bution in the estate of a decedent should 
be brought against the defendant Individ- 
ually, and not in his representative capac- 
ity: Melone v. Davis, 6i Cal., 2,9. In such 
an action, the complaint need not allege 
a demand on the deferdant as exccutor or 
administrator. The acticn itzclf is a suf- 
ficient demand: Id. After the decree of 
distribution, moncy in the hands of the ad- 
ministrator, distributed to an heir or devi- 
see, may be garnished by a creditor of the 
distributee, or may be reached by procecd- 
ings supplementary to execution: In re 
Nerac, 35 Cal., 392. 

After order of distribution, the court 
loses furisdiction of the property, except 
to enforce the order, and the distributee 
has an action to recover his proportion or 
its value: Wheeler v. Bolton, 5% Cal., 392. 

A final decree making @Cistribution of an 
entire estate is, until reversed or moditied 
on appeal. an Investiture of the abso'ute 
rivht ard title to the saine in the distr b- 
utees: and a further order of the corrt 
making a different disposition of a por- 


tion of the estate, made pending an appeal 
which was perfected from said tinal decree, 
is void. But the appeal court may modify 
the decree: In re Garraud, 36 Cal., 277. The 
purchaser of an interest in the estate of 
a decedent, taking a power of attorney to 
have the seller’s interest distributed to him 
(the purchaser), but not a decd therefor, 
is bound by the decree distributing the in- 
terest to the seller, the purchaser not as4 
serting his right in the robate court? 
Freeman v. Rahm, 58 Cal., 111. But a leg- 
atee under a will, who claims certain prop- 
erty in the hands of the executor in his 
own right, and adversely to the estate, is 
not concluded by a decree attempting to 
distribute such property from afterwards 
asserting his adverse claims against the 
Gistributee: Estate of Rowland, 74 Cal., 
5:3. No appeal lies by an administrator 
from a decree of distribution of an estate, 
where he has no interest as administrator 
in the matter sought to be reviewed: Mer- 
rifield v. Longmire, 66 Cal., 189. 

The power to set aside a decree of distri- 
bution for frand resides in equity only: Es- 
tate of Hudson, 63 Cal., 454 
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§ 6357. Decree Made Only After Notice. 

The decree may be made on the application of the executor or adminis- 
trator, or of any person interested in the estate, and shall only be made after 
notice has been given in the manner required in regard to an application for 
the sale of land by an executor or administrator. The court may order such 
further notice to be given as it may deem proper. [L. ’54, p. 301, § 204; Cd. 
781, $ 1583; 2 H. C., § 1096; Abb. R. P. S., pp. 419-423. ] 


§ 6358. Estate in Common May be Partitioned. 

When the estate, real or personal, assigned to two or more heirs, devisees, 
or legatees, shall be in common and undivided, and the respective shares shall 
not be separated and distinguished, partition and distribution may be made 
by three disinterested person, to be appointed commissioners for that purpose 
by the court, who shall be duly sworn to the faithful discharge of their duties, 
and the court shall issue a warrant to them for that purpose. [L. 754, p. 301, 
§ 205; Cd. 781, § 1584; 2 H. C., § 1097; Abb. R. P. S., pp. 419-423; see Cal. 
C. C. P., § 1675. ] 


§ 6359. Estate in Different Counties, How Partitioned. 

If the real estate be in different counties, the court may, if it shall judge 
proper, appoint different commissioners for each county; and in such cases 
the estate in each county shall be divided separately, as if there were no other 
estate to be divided, but the commissioners first appointed shall, unless other- 
wise directed by the court, make division of such real estate, wherever situated 
within the state. [L. 754, p. 302, § 206; Cd. ’81, § 1585; 2 H. C., $ 1098; 
Abb. R. P. S., pp. 419-423; Cal. C. C. P., § 1677. ] 


§ 6360. Partition and Distribution After Notice. 

Such partition and distribution may be ordered on the petition of any of 
the persons interested in the estate; but before any partition shall be ordered 
as directed in this chapter, notice shall be given to all persons interested who 
shall reside in this state, or to their guardians, and to agents, attorneys, or 
guardians, if there be any in this state, of such as reside out of the state, either 
personally or by public notice, as the court may direct. [L. ’54, p. 302, § 207; 
Cd. °81, § 1586; 2 H. C., § 1099; Abb. R. P. S., pp. 419-423; see Cal. C. C. P., 
§ 1676. ] 


§ 6361. Partition Though Some Heirs Have Parted With Their Interest. 

Partition of the real estate may be made as provided in this chapter, 
although some of the original heirs, or devisees may have conveyed their shares 
to other persons, and such shares shall be assigned to the person holding the 
same, in the same manner as they otherwise would have been to such heirs or 
devisees. [L. 54, p. 302, § 208; Cd. 781, $ 1587; 2 II. C., $ 1100; Abb. R. P. 
S., pp. 419-423; Cal. C. C. P., $ 1678.] 


This does not mean only the first alienee, assignee of alienees as well: In re De 
nor an alienee receiving a conveyance im- Castro v. Barry, 18 Cal., 99. 
mediately from the heir or devisee, but the 
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§ 6362. Shares to be Set Out by Metes and Bounds. 

The several shares in the real and personal estate shall be set out to each 
individual in proportion to his right, by such metes, bounds, and descriptions 
that the same may be easily distinguished, unless two or more of the parties 
shall consent to have their shares set out so as to be held by them in common 
and undivided. [L. 754, p. 302, § 209; Cd. ’81, $ 1588; 2 H. C., § 1101; Abb. 
R. P. S., pp. 419-423; Cal. C. C. P., $ 1679.] 


$ 6363. Assignment of Whole Estate to One—Compensation to Others. 

When any such real estate cannot be divided without prejudice or incon- 
venience to the owners, the court may assign the whole to one or more of the 
parties entitled to share therein, who will accept it, providing the party so 
accepting the whole shall pay to the other parties interested their just propor- 
tion of the true value thereof, or secure the same to their satisfaction, and the 
true value of the estate shall be ascertained by the commissioners appointed 
by the court, and sworn for that purpose. [Cf. L. 754, p. 302, § 210; L. ’73, 
p. 311, § 284; Cd. °81, $ 1589; 2 H. C., 8 1102; Abb. R. P. S., pp. 419-423; see 
Cal. C. C. P., $ 1680. ] 


$ 6364. Equality for Inequality of Shares. 

When any tract of land or tenement shall be of greater value than either 
party’s share of the estate to be divided, and cannot be divided without injury 
to the same, it may be set off, by the commissioners appointed to make parti- 
tion, to either of the parties who will accept it, giving preference as prescribed 
in the preceding sections; providing the party so accepting shall pay or secure 
to one or more of the others such sums as the commissioners shall award to 
make the partition equal, and the commissioners shall make their award ac- 
cordingly; but such partition shall not be established by the court until the 
sums so awarded shall be paid to the parties entitled to the same, or secured to 
their satisfaction. [L. 754, p. 302, § 211; Cd. °S1, § 1590; 2 H. C., § 1103; 
Abb. R. P. S., pp. 19-423; Cal. C. C. P., § 1681.] 


§ 6365. Estate May be Sold and Proceeds Distributed, When. 

When it cannot be otherwise fairly divided, the whole or any part of the 
estate, real or personal, may be recommended by the commissioners to be sold; 
and if the report be confirmed, the court may order a sale by the executor or 
administrator, and distribute the proceeds. [Cf. L. 754, p. 303, § 212; L. ’60, 
p. 218, $ 293; Cd. *81, § 1591; 2 H. C., § 1104; Abb. R. P. S., pp. 419-423; 
see Cal. C. C. P., $ 1682. ] 


$ 6866. Duties of Commissioners Where Estate Held in Common. 

When partition of real estate among heirs or devisees shall be required, 
and such real estate shall be undivided and in common with the real estate of 
any other person, the commissioners shall first divide and sever the estate of 
the deceased from the estate with which it Hes in common; and such division 
so made and established by the court shall be binding upon all the persons in- 
terested. [L. *54, p. 803, § 213; Cd. ’81, § 1592; 2 H. C., $1105; Abb. R. P. 
S., pp. £19-423.] 
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§ 6367. Notice to Guardians, etc., Before Partition. 


Before any partition shall be made, or any estate divided, rs provided 
in this chapter, guardians shall be appointed for all minors and insane per- 
sons interested in the estate to be divided; and some discreet person shall be 
appointed to act as agent for such parties as reside out of the state, and 
notice of the appointment of such agent shall be given to the commissioners 
in their warrant, and notice shall be given to all persons interested in the 
partition, their guardians or agents, by the commissioners, of the time when 
they shall proceed to make partition. [L.’54, p. 3803, § 214; Cd.’81, § 1593; 
2 H. C., § 1106; Abb. R. P. S., pp. 419-428; see Cal. C. C. P., § 1633.] 


See infra § 6371, agent to take possession. 


§ 6368. To Make Report and Partition to be Recorded. 


The commissioners shall make a report of their proceedings in writing, 
and the court may, for sufficient reasons, set aside such report and remit the 
same to the same commissioners or appoint others; and the report, when 
finally accepted and established, shall be recorded in the records of the 
court, and a certified copy thereof, under the seal of the court, shall be 
recorded in the office of the county auditor of the county where the land 
lies. (Cf. L. ’54, p. 303, § 215; Cd. °81, § 1594; L. 791, p. 389, § 38; 2 H. 
C., § 1107; Abb. R. P. S., pp. 419-423; Cal. C. C. P., § 1684.] 


§ 6369. When Commissioners Unnecessary. 

When the court shall make a decree assigning the residue of any estate 
to one or more persons entitled to the same, it shall not be necessary to ap- 
point commissioners to make partition or distribution of such estate, unless 
the parties to whom the assignment shall have been decreed, or some of 
them, shall request that such partition be made. [L. ’54, p. 303, § 216; Cd. 
781,§ 1595; 2 H.C.,§ 1108; Abb. R. P. S., pp. 419-423; Cal. C. C. P., § 1635. ] 


§ 6370. Advancements to Heirs. 


All questions as to advancements made, or alleged to have been made, 
by the deceased to any heirs may be heard and determined by the court, 
and shail be specified in the decree assigning the estate, and in the war- 
rant to the commissioners, and the final decree of the court, or in case 
of appeal, of [to] to the supreme court, shall be binding on all parties 
interested in the estate. [L. ’54, p. 303, § 217; Cd. ’81, § 1596; 2 H. C., 
§ 1109; Abb. R. P. S., pp. 419-423; Cal. C. C. P., § 1686.] 


§ 6371. Court May Appoint Agent to Take Possession of Absentee’s Estate. 
When any estate shall have been assigned by decree of the court, or dis- 
tributed by commissioners, as provided in thischapter, toany person residing 
out of this state, and having no agent therein, and it shall be necessary that 
some person should be authorized to take possession and charge of thesame for 
the benefit of such absent person, thecourt may appoint an agent for that pur- 
pose, and authorize him totake charge of such estate, as well as to act for such 
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absentee in the partition and distribution. [L. ’54, p. 303, § 218; Cd. ’81, 
§ 1597; 2 H. C.,§ 1110; Abb. R. P. S., pp. 419-423; Cal. C. C. P., § 1691.] 


See supra § 6367, notice to agent before pariition. 


§ 6372. Agent to Give Bond, Compensation of. 

Such agent shall give a bond to the state of Washington, to be approved 
by the court, conditioned faithfully to manage and account for such estate, 
before he shall be authorized to receive the same, and the court appointing 
such agent may allow a reasonable suin out of the profits of the estate for his 
services and expenses. [Cf. L. 54, p. 304, § 219; L. 757, p. 24, § 3; Cd. 781, 8 
1598; 2H.C.,§ 1111; Abb. R. P. S., pp. 419-423; Cal. C. C. P., § 1692.] 


§ 6373. Unclaimed Estates, How Disposed of. 

When the estate shall have remained in the hands of the agent unclaimed 
for one year, it shall be sold under order of the court, and the proceeds, deduct- 
ing the expenses of the sale, to be allowed by the court, shall be paid into the 
county treasury. When the payment is made the agent shall take triplicate 
receipts, one of which he shall file with the county auditor, and another with 
the court. [Cf. L. 754, p. 304, § 220; L. 757, p. 24, § 4; Cd. 781, § 1599; 2 H. 
C.,§ 1112; Abb. R. P. S., pp. 419-423; see Cal. C. C. P., § 1693. ] 


The court has no power to direct that shall fail to appear and claim it within a 
the portion allotted to one of the heirs, a year. The money should be paid into the 
non-resident, shall be distributed among county treasury: Pyatt v. Brockman, 6 
the other heirs if the non-resident heirs Cal., 418 
§ 6374. Agent’s Liability on Bond. 

_ The agent shall be liable on his bond for the care and preservation of the 
estate while in his hands, and for the payment of the proceeds of sale as 
required by the preceding section, and may be sued thereon by any person 
interested. [L. 754, p. 304, § 221; Cd. 781, § 1600; 2 H. C., § 1113; Cal. C. 
C. P., § 1695.] 


§ 6375. Auditor to Draw Warrant. 

When any person shall appear and claim the money paid into the treasury, 
the court making the distribution, being first satisfied of his right, shall order 
the payment of such money, and, upon the presentation of a certified copy of 
the order to the county auditor, he shall draw his warrant on the county treas- 
urer for the amount. [Cf. L. 754, p. 304, § 222; Cd. 781, § 1601; L. 91, p. 
390, § 39; 2 H. C., § 1114; see Cal. C. C. P., § 1696. ] 


§ 6376. Final Settlement, Decree and Discharge. 

When the estate has been fully administered, and it shall have been shown 
by the executor or administrator, by the production of satisfactory vouchers, 
that he has paid all sums of money due from him, and delivered up, under 
order of the court, all property of the estate to the persons entitled, the court 
shall make a decree discharging him from all liability to be incurred thereafter. 
[1.. °54, p. 304, § 223; Cd. 81, § 1602; 2 H. C., § 1115; Cal. C. C. P., § 1697.] ` 


See supra § 6327, fina: hearing and settle- the trust still continues in contemplation of 
ment of account. law, and the executor remains clothed with 
Until the entry of the decree of discharge, the duty and authority of his office: Dohs 
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Dohs, 60 Cal., 255; McCrea v. Haraszthy, Relief against the decree of discharge 
Bi Cal., 146; Dean v. Superior Court, 63 Cal., cannot be had on motion after the expira- 
473. tion of six months from rendition thereof; 

Discharge and decree of distribution tak- the remedies left are by appeal, or by an 
ing effect contemporaneously: See Id. independent suit in equity: Id. 


§ 6377. Discovery of Further Property After Final Settlement—Proceedings. 

The final settlement of the estate shall not prevent a subsequent issuance 
of letters of administration, should other property of the estate be discovered, 
or it should become necessary and proper from any cause that letters should 
be again issued. [L. 754, p. 304, § 224; Cd. ’81, § 1603; 2 H. C., § 1116; Cal. 
C. C. P., § 1698. ] 


CHAPTER XIII. 
OF SPECIFIC PERFORMANCE OF DECEDENT’S CONTRACTS. 


§ 6381. Decedent’s Contract to Convey May be Enforced. 

If any person, who is bound by contract, in writing, to convey any real 
property, shall die before making the conveyance, the superior court of the 
county in which such real estate or any portion thereof is situate may make a 
decree authorizing and directing his executor or administrator to convey such 
real property to the person entitled thereto. [Cf. L. 754, p. 292, § 150; L. 7%, 
p. 130, § 626; Cd. 781, § 623; L. 791, p. 390, § 40; 2 H. C., § 1117; Abb. R. 
P. S., pp. 232-237; see Cal. C. C. P., § 1597. ] 


Hyde, 49 Cal., 471. Under this section, the 
court sitting as a probate court has no 


See notes to § 6200 supra, right to posses- 
sion of estate. 


The legal title to decedent’s land vests 
in the administrator for the purpose of 
passing title to purchasers in conformity 
with conditions of contracts of sale made 
by the testator: Hyde v. Heller, 10 W., 
586, 599; and the language of this section 
appHes to all persons who have contracted 
in writing to convey real property, whether 
they have died testate or intestare, and 
without regard to the conditions of their 
will: Id. 

A will operates only upon so much of the 
estate as the deceased may not have con- 
tracted to sell: Brusk v. Tucker, 32 Cal., 
431. This section does not confer power to 
decree specific performance in cases of oral 
contracts for the sale or purchase of lands, 


greater powers than a court of equity 
would have. Therefore, where the rights 
of third parties are Involved, as a decree 
could not be had in equity unless such par- 
ties were before the court, the proceedings 
taken under this section must be dismissed, 
as no provision is made for bringing in a 
third party: Estate of Corwin, 61 Cal., 160. 

Where an action for the specific perform- 
ance of a contract for the sute of land is 
brought against a defendant as the execu- 
tor of the will of the deceased vendor, after 
the resignation of his executorship has 
been accepted by the court, and without 
joining the heirs of the deceased, a judg- 
ment rendered therein against him as ex- 
ecutor does not bind the heirs: Luco v. 


where there has been such part perform- 


Commercial Bank of San Diego, 70 Cal., 339. 
ance as to destroy the status quo: Cory v. 


§ 6382. Petition for Executor to Make Conveyance and Notice of Hearing. 

On filing and presentation of a petition of any person claiming to be en- 
titled to such conveyance under such contract, setting forth the facts upon 
which such claim is predicated, the court, or the judge thereof, shall make an 
order appointing a time for hearing such petition, and shall also order notice 
thereof, and of the time of the hearing, to be published four successive weeks 
next before such hearing, in such newspaper in the state as the court shall 
designate; and in case such deceased person was an inhabitant of this state at 
the time of his death, or died in this state, and in all other cases in which an 
executor or administrator has been appointed in this state, the court shall 
further order that the notice be personally served upon the executor or admin- 
istrator, by delivery to him of a copy of the same, together with a copy of the 
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petition. [Cf. L. 54, p. 292, § 151; L. 77, p. 130, § 627; Cd. ’81, $ 624; L. 
„S. 


’91, p. 390, § 41; 2 H. C., $1118; Abb. R. 


& 1598.] 


The proceedings must be held in the 
county where the land is situated: Reese 
v. Murnan, 5 W., 373. 381. 


, pp. 232-237; see Cal. C. C. P., 


Boman Co. v. Yesler Estate. 2 W., 430. 
In a proceeding under this statute to en- 
force the specific performance of a con- 


In a proceeding where the administra- 
tor was not served with copies of the pe- 
tition and notice, and there was no ad- 
journment of the hearing, the court was 
without jurisdiction at a later date to 
entertain the petition or to reopen the 
case to allow a party served by publica- 
tion only to appear and defend: Sander- 


tract to convey real estate made by a 
decedent, a notice of publication to the 
administrator of the estate, ‘‘and all per- 
sons having an interest in said estate.” is 
sufficient without being directed to ‘‘all per- 
sons interested as creditors, heirs, devisees 
or personal representatives” thereof: Id. 


§ 6383. Proceedings at Hearing, Contest. 

At the time appointed for such hearing, or at such other time as the same 
may be adjourned to, upon proof of the publication of the notice and of per- 
sonal service thereof where personal service is required, the court shall proceed 
to a hearing, and all persons interested as creditors, heirs, devisees, or personal 
representatives may appear and resist such petition, by filing their objections in 
writing, and the court shall examine, on oath, the petitioners, and all witnesses 
who may be produced on the hearing, by an interested party, for that purpose. 
[Cf. L. ’54, p. 293, § 152; Cd.’81, $ 625; L.’91, p. 340, $ 42; 2 H. C., $ 1119; 
Abb. R. P. S., pp. 232-237; see Cal. C. C. P., § 1599. ] 


§ 6384. Decree for Conveyance. 

After a full hearing, upon such petition and objections, of the facts and 
circumstances of the claim, if the court is satisfied that the petitioner is en- 
titled, in equity, to a conveyance of the real estate described in the petition, or 
any part thereof, or any interest therein, the court shall make a decree author- 
izing and directing the execution and delivery of a conveyance to the peti- 
tioner. [Cf. L. 54, p. 293, § 153; L. 77, p. 130, 8 629; Cd. 781, $ 626; 2 H. 
C., § 1120; Abb. R. P. S., pp. 232-237; see Cal. C. C. P., § 1600. ] 

The decree is made upon notice only to the application, notice to the administrator 
the administrator, and while heirs, cred- is the test of jurisdiction: Hyde v. Heller, 
itors or devisees may appear and resist 10 W., 556, 598. 

§ 6385. Conveyance, by Whom Executed. 

Such conveyance shall be executed by the executor or administrator of the 
estate of the deceased, if the deceased was a resident of or had his place of abode 
at the time of his death in this state, or if he died therein, or if an executor or 
administrator has been appointed therein; but in such case no decree for con- 
veyance shall be made, unless the executor or administrator shall have been 
served with a copy of the said petition and the notice provided for in section 
6382 at least twenty days pricr to the time appointed for the hearing. [Cf. L. 
+7, p. 130, $ 630; Cd. ’81, $ G27; L. 91, p. 391, $ 43; 2? H. C., $ 1121; Abb. 
R. P. S., pp. 232-237; see Cal. C. C. P., $ 1601 et seq. | 


$ 6386. Proceedings Where There is No Executor or Administrator. 

If the deceased died out of the state, and was not an inhabitant thereof 
at the time of his death, and no executor or administrator shall have been ap- 
pointed in the state, such conveyance shall be executed by a commissioner to be 
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appointed by the court, in the decree, for that purpose; but in such case, in 
addition to the notice provided for in section 6382, it shall appear, to the satis- 
faction of the court at the hearing, that the executor or administrator of such 
deceased duly appointed in another state, territory, or country, or his heirs 
or devisees, shal] have had reasonable notice personally of the pendency of said 
petition, and of the time and place appointed for such hearing. And such 
foreign executor or administrator shall have the same right to file objections 
and resist the claim of the petitioners as an executor or administrator appointed 
under the laws of this state would have; and it shall not be necessary, in such 
case, that an administration of the estate of the deceased be had in the state, 
to authorize the decree of conveyance prayed for.. [Cf. L. 777, p. 131, § 631; 
Cd. ’81, § 628; L. 791, p. 391, § 44; 2 H. C., § 1122; Abb. B. P. S., pp. 232- 
237. | 


’ § 6387. Form and Effect of Such Conveyance. 

A conveyance executed under the provisions of this chapter shall so refer 
to the decree authorizing the conveyance that the same may be readily found, 
but need not recite the record in the case generally, and the conveyance made 
` in pursuance of a decree shall pass to the grantee all the estate, right, title, and 
interest contracted to be conveyed by the deceased, as fully as if the contracting 
- party himself were still living and executed the conveyance in pursuance of 
such contract. [L. 77%, p. 131, § 632; Cd. 781, § 629; 2 H. C., § 1123; Abb. 
R. P. S., pp. 232-237. ] 


§ 6388. Appeal From Decree—Recording Effect of. 

Any party interested may appeal thercfrom to the supreme court, in the 
same manner as appeals are taken and prosecuted from final decrees or judg- 
ments in equity causes; but if no appeal be taken from such decree within the. 
time limited therefor, or if such decree be affirmed on appeal, it shall be the 
duty of the executor, administrator, or commissioner to execute and deliver the: 
conveyance according to the directions contained in the decree; and a certified 
copy of the decree shall be recorded with the deed in the office of the auditor: 
of the county where the Jands lie, and shall be conclusive evidence of the cor- 
rectness of the proceedings and of the authority of the executor, administrator, 
or commissioner to make such conveyance. [Cf. L. ’54, p. 293, § 154; L. ’73, 
p. 800, § 227; L. "7, p. 131, § 633; Cd. 781, § 630; L. 791, p. 391, § 45; 2 E. 
C., § 1124; Abb. R. P. S., pp. 232-237.] 


A decree in a procecding ordering the ad-. tion, a conveyance is not to be made until 
ministrator to execute a deed furthwith, after the time for an appeal shall have 
and, in default thereon within ten days, de- elaps.d: Sarder-Boman Co. Vv. Yesler bs- 
creeing that a commissioner shall execute tate, 2 W., 430 
the same, is erroneous, as, under this sec- 

§ 6389. Effect of Recording Copy of Decree. 

A copy of the decree for conveyance, made hy the court, and duly certified, 
and recorded in the office of the auditor of the county wherein the land is 
situate, shall, after affirmance upon appeal, or after expiration of the time for 
taking an appeal in case no appeal be taken, give to the person entitled to the 


conveyance a right to the immediate possession of the land contracted for, and 
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of holding the same according to the terms of the intended conveyance, in like 
manner and with like effect as if they had been conveyed in pursuance of the 
decree. [Cf. L. ’54, p. 293, § 157; L. ’77, p. 131, § 634; Cd. ’81, § 631; L. 
91, p. 392, § 46; 2 H. C., § 1125; Abb. R. P. S., pp. 232-237; see Cal. C. C. P., 
§ 1604.] 


$ 6390. Proceedings Where Party to Whom Conveyance is Made Dies. 

If the person to whom the conveyance was to be made shall die before 
the commencement of the proceedings according to the provisions of this 
chapter, or before the completion of the conveyance, any person who 
would have been entitled to the conveyance under him, as heir, devisee, or 
otherwise, in case the conveyance had been made according to the terms 
ot the contract, or the executor or administrator of such deceased person, 
for the benefit of persons entitled, may commence such proceedings, or pro- 
secute the same if already commenced; and the conveyance shall be so 
made as to vest the estate in the persons who would have been entitled to 
it, or in the executor or administrator for their benefit. [Cf. L. ’54, p. 299, 
§ 159; Cd. 81, § 532; L. 91, p. 392, § 47; 2 H. C., §1126; Abb. R. P. S., 
pp. 2382-237; see Cal. C. C. P., § 1606.] 


$ 6391. Depositions on Hearing. 

The testimony of witnesses in support of the claim of the petitioner may 
be taken by deposition whenever the deposition of such witnesses might be 
taken to be used in the trial of a civil action; but notice of the time and place of 
taking such deposition shall be published by the petitioner, in the paper re- 
aquired to be designated by section 6382, for three successive weeks prior to tak- 
ing the same, which notice shall also state the name of the officer before whom 
the deposition is to be taken, and the name[s] of the witnesses whose testimony 
is proposed to be taken at such time and place, and shall also be served person- 
ally in all cases wherein perscnal service of the notice is required by the pro- 
visions of section 6382. Any party interested in the estate may appear and 
cross-examine such witnesses, and the manner of examination and the form of 
euch deposition shall be in conformity with the statute regulating depcsitions 
of witnesses in civil actions. Any party interested in the estate, and resisting 
the claim of the petitioner, may, after filing his objections, take the testimony 
of witnesses in his behalf in like manner as in civil actions. [Cf. L. 77, p. 132, 

= § 636; Cd. ’81, §§ 633, 634; L. 791, p. 892, § 48; 2 H. C., § 1127.] 
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CHAPTER XIV. 
OF GUARDIANSHIP OF INFANTS. 


$ 6395. Guardians for Minors Appointed, When. 

The superior court of each county, when it shall become necessary, may 
appoint guardians to minors resident in said county, who have no guardian 
appointed by will; or who may reside out of the state, having estate within the 
county. [Cf. L.’55, p.15, $1; L.’73, p. 314, § 299; Cd. 781, § 1604; 2 H.C., 
§ 1128; Abb. R. P. S., pp. 441-446; see Cal. C. C. P., § 1747. ] 


See infra note to § 6447, sales of property 
of non-resident wards. 
Under this section the superior court of 


the matter, cannot be collaterally attacked 
on the ground of fraud, collusion or other 
matter aliunde: Hodgdon v. Southern Pa- 
The testimony of 


the county of which a minor is an inhab- 
{tant or resident has jurisdiction to ap- 
point a guardian for him: Guardianship of 
Raynor, 74 Cal., 421. And the order appoint- 
ing a guardian for a minor under fourteen 
years of age is not void for want of formal 
notice to the person having custody of the 
minor, and to resident relatives of the 
minor, if all persons entitled to such no- 
tice appear and consent to the appoint- 
ment: Smith v. Biscailuz, 88 Cal., 34. 

A judgment of the court appointing a 
guardian of the person and estate of a 


citie Ry. Co., 7 Cal., 642. 
a party that a certain person is her guar- 
dian, when not objected to, is sufficient 
evidence of the fact of his guardianship: 
Morrell v. Morgan, 65 Cal., 575 

Statutory authority given to probate 
courts to appoint guardians for non-resi- 
dent minors having property within the 
state is valid: Davis v. Hudson, 29 Minn., 
27. Third persons cannot question the val- 
idity of the order upon any allegation that 
insufficient notice was given of the hear- 
ing of the application for the appointment 


under the statute: Gronfier v. Puymirol, 
19 Cal., 631. 


minor, which is regular on its face, and 
rendered by a court having jurisdiction of 
§ 6396. Who May Nominate—Disqualifications. 

If the minor is under fourteen years of age, the judge may nominate and 
appoint his guardian; if said minor be over fourteen years of age, he or she 
may nominate the guardian, who, if approved by the superior court, shall be 
appointed accordingly: Provided, That no judicial officer, excepting justice 
of the peace, po person of unsound mind, or a party convicted of felony, or a 
misdemeanor involving moral turpitude, shall be appointed guardian, and 
when a guardian shall incur either of the foregoing disabilities, he shall he dis- 
placed. Ifa guardian becomes superior judge, the superior court of the proper 
[adjoining] county shall appoint his successor. [Cf. L. 755, p. 15, § 2; L. 60, 
p. 225, § 322; L. 773, p. 314, § 300; Cd. 781, § 1605; 2 H. C., § 1129; see Cal. 
C. C. P., § 1748. ] 


See infra § 6399, who entitled to guardianship. 


§ 6897. Appointment Must be Approved by Court. 

If the guardian nominated by the minor be not approved by the judge, or 
if the minor shall reside out of the state, or if, after being duly cited by the 
court he shall neglect for ten days to nominate a suitable person, the court may 
appoint the guardian in the same manner as if the minor were under the age 
of fourteen years. [L. 60, p. 226, $ 323; Cd. 81, $ 1606; 2 H. C., § 1130; 
Cal. C. C. P., § 1749.] 


§ 6398. Guardian Not to be Removed Without Cause. 
When a guardian has been appointed for any minor under the age of 
fourteen, such guardian shall not be removed when such minor arrives at the 


1779 


32 6399-6403. ] OF PROBATE LAW AND PROCEDURE. [Tire XXXV. 


age of fourteen, except for good cause shown. [L .°55, p. 15, § 3; Cd. ’81, § 
1607; 2 H. C., $ 1131; Ind., $ 2514] 


§ 6399. Who Entitled to Guardianship. 

The father of the minor if living, and in case of his decease the mother, 
being themselves respectively competent to transact their own business, shall 
be entitled to the guardianship of a minor. [Cf. L. 760, p. 226, $ 325; L. ’73, 
p. 315, $ 303; Cd.’81, $ 1608; 2 H. C., § 1132; Cal. C. C. P., § 1751.] 


See supra § 6396, who may nominate—dis qualifications. 


§ 6400. Guardian to Have Custody of Ward, When. 

If the minor have no father or mother living, and competent to have the 
custody and care of the education of such minor, the guardian so appointed 
shall have the custody and tuition of his ward. [T.. 760, p. 226, § 326; Cd. 81, 
g 1609; 2? H. C., § 1133; Cal. C. C. P., $ 1752.] 


$ 6401. Guardianship Terminates, When. 

Every guardian appointed as aforesaid shall have the custody and tuition 
of the minor, and the care and management of the estate of such minor, except 
as hereinafter provided, until he or she shall have attained the age of majority; 
and males shall be deemed of full and legal age when they shall be twenty-one 
years old, and females shall be deemed of full and legal age when they shall be 
eighteen years old, or at any age under eighteen, when, with the consent of the 
parent or guardian, or other person under whose care or government they 
may be, y shall have been lawfully married. [Cf. L. 755, p. 16, $ 6; L. °60, 
p. 326, § 327; L. 773, p. 315, $ 305; Cd. ee S$ 1610; 2 H. C., § 1134; Abb. 
oo 441-446; see Cal. CCP, $ 1753. ] 


§ 6402. Guardian May Prosecute and Defend for Ward. 

Guardians, by virtue of their office as such, shall be allowed in all eases to 
prosecute and defend for their wards. [L. 760, p. 226, $ 328; Cd. 81, $ 1611; 
2 H. C., § 1135; Abb. R. P. S., pp. 441-446.] 


§ 6403. Bond of Guardian. 

The court shall take of each guardian appointed under this chapter a 
bond, with approved security, payable to the state of Washington, in a sum 
double the amount of the minor's estate, real and personal, conditioned as 
follows:— 


The condition of this obligation is such, that if the above-bound A B, who 
has been appointed g guardian for C D, shall faithfully discharge the office and 
trust of such guardian according to law, and shall render a fair and just account 
of his said guardianship to the superior court for the county of , from time 
to time, as he shall thereto be required by said court, and comply w ith all orders 
of said court, lawfully made, relative to the goods, chattels, and moneys of 
such minor, and render and pay to such minor ‘all moneys, goods, and chattels, 
title papers, and effects which may come into the hands or possession of such 
guardian belonging to such minor, when such minor shall thereto be entitled, 
or to any subsequent guardian, should such court so direct, this obligation shall 
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be void, or otherwise to remain in full force and virtue. Whieh bond shall 
be for the use of such minor, and shall not become void upon the first recovery, 


but may be put in suit from time to time against all or any one or more of the 
obligors, in the name and [for] the use and benefit of anv person entitled by a 
breach thereof, until the whole penalty shali be recovered thereon. [L. *60, p. 
226, X 329; Cd. 781, $ 1612; 2 H. C., § 1136; see Cal. C. C. P., $ 1754.] 


See infra § 6408, provisions applicable to bond. 


§ 6404. Court May Require Accounting and Further Security. 

Superior courts shall have power, in their respective counties, with or 
without previous complaint, by an order duly made and served, to oblige all 
guardians of minors, from time to time, to render their respective accounts, 
upon oath, touching their guardianship, to said courts for adjustment, and 
shall have power to compel such guardian to give supplementary security, 
Whenever it shall judge proper, and in default thereof, to remove such 
guardian. [L. 60, p. 227, 8 330; Cd. 81, $ 1613; 2 H. C., $ 1137.] 


$ 6405. Duties of Guardian. 
It shall be the duty of the guardian of any minor,— 

1. To make out and file, within three months after his appointment, a 
full inventory, verified by oath, of the real and personal estate of his ward, 
with the value of the same, and failing so to do, it shall be the duty of the 
court to remove him and appoint a successor; 

2. To manage the estate for the best interest of his ward; 

3. To render on oath to the proper court an account of his receipts and 
of his expenditures, with vouchers therefor, at least once in every two years, 
and whenever cited so to do, and failing so to do, he shall receive no allow- 
ances for services, and be liable to said ward on his bond in damages for ten 
per cent of the whole amount of the estate, both real and personal, in his 
hands belonging to such ward; 

4. At the expiration of his trust fully to account for and pay over to the 
proper person all the estate of said ward remaining in his hands; 

5. To pay all just debts due from such ward out of the estate in his hands, 
and to collect all debts due such ward, and in case of doubtful debts, to com- 
pound the same, and to appear for and defend, or cause to be defended, all 
suits against such ward; 

6. When any ward has no father or mother, or such father or mother 1s 
unable or fails to educate such ward, it shall be the duty of his guardian to 
provide for him such education as the amount of his estate may justify. [Cf. 
L. °55, p. 16, § 9; L. °60, p. 227, 8 331; Cd. 781, § 1614; 2 H. C., § 1138; 
L. 795, p. 65, 1; Abb. R. P. S., pp. 441-446; see Cal. C. C. P., § 1754; Ind., 
S2371] 


An order requiring a guardian to pay over 
to a ward, who had become of age, her 


In such case where the order adjudges 
that the guardian pay the costs, he has 


proportion of certain moneys alleged to be 
in his hands as such guardian, and to ac- 
count to those of his wards who had not 
become of age, is a final and appealable 
order: In re Guardian of Hill’s Heirs, 7 
W. 421. 


sufficient interest in the subject matter of 
the order to authorize him to appeal there- 
from: ld. 

Where an insurance polley is made pay- 
able to the children of the deceased, the 
money collected thereon is no part of dece- 
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dent’s estate, but goes to the heirs direct- 
ly: In re Hill’s Heirs, 8 W., 380; and, if 
a guardian, who is an executor of the es- 
tate of his ward’s deceased father, allows 
the funds of his ward to become com- 
mingled with those of the testator’s es- 
tate, and his accounts as guardian to be- 
come confused with those of the execu- 
tor’s, the court is warranted in finding that 
the minor heirs had been supported from 
the funds of the estate, and that insurance 
money collected by the guardian had been 
kept intact for the use of the ward: Id. 

When ward attains majority the office 
of guardian comes to an end, and it is then 
the duty of the guardian to exhibit a final 
account of his guardianship to a court of 
probate, make a final settlement, and de- 
liver all the property in his hands to the 
ward: In re Allgier, 65 Cal., 228. If the 
guardian fails to do so, it is a breach of 
his bond, and his executor, on his death, 
cannot exhibit to the probate court an ac- 
count of the guardianship. The remedy of 
the ward is in equity against the deceased 
guardian’s executors and other necessary 
parties: Id. 

Accounts may be verified in exceptional 
cases by person other than the guardian, 
if the guardian also swears that he believes 
his statements are true: Racouillat v. Re- 
quena, 36 Cal., 601. 


OF PROBATE LAW AND PROCEDURE. 


(TrITLE XXXV. 


evidence is not admissible to show, under 
a cross-complaint by the sureties, that the 
account, as settled, was not a true and 
correct statement of the guardian's trans- 
actions with his ward: Brodrib v. Brod- 
rib, 56 Cal., 563. Action by ward for an ac- 
counting cannot be brought against the ad- 
ministrator of the deceased guardian un- 
less the claim on which such action is 
founded is presented to the administrator 
for allowance: Gillespie v. Winn, 65 Cal., 
429, Where a joint lease was executed by 
the deceased lessor as guardian, the ward, 
after attaining majority, may be joined as 
plaintiff with the surviving lessor in an 
action to enforce a covenant made for his 
benefit: Salisbury v. Shirley, 66 Cal., 223. 
Guardian must have order of court to 
sell ward’s property, either personal or 
real: Paty v. Smith, 50 Cal., 153; De La 
Montagnie v. Union Ins. Co., 42 Cal., 290. 
Claims against the ward need not be 
verified or approved by the judge before 
payment: Racouillat v. Requena, supra. 
In a proceeding to compel an accounting 
by a guardian who has left the state, so 
that personal service on him cannot be 
had, the citation must be served by pub- 
lication in the same manner as a sum- 
mons in a civil action. In the absence of 
such service, neither the guardian nor his 
sureties are bound hy the decree rendered 


The settlement of the account: of the 
guardian by the court is conclusive in a 
collateral action aguinst his sureties, and 


upon the accounting: Spencer v. Hough- 
ton, 68 Cal., 82 


§ 6405a. Presentation of Claim to Guardian. 

No holder of a claim, demand or judgment against an estate of a person 
under guardianship shall maintain an action thereon or enforce the same, 
unless the claim demand or judgment shall have been first presented to such 
guardian and by him rejected in whole or in part. A failure or neglect to 
allow a claim for thirty days after the same is presented, shall be deemed a 
rejection thereof. [L. ’97, p. 203, $ 1.] 


§ 6405b. Judgments to be Presented for Allowance. 

No judgment entered against the estate or person of a ward, except for 
the foreclosure of a mortgage or lien, shall be a lien against or upon the 
estate of such ward, but such judgment shall be presented and paid as other 
claims of the same class or grade. [L. 97, p. 203, § 2.] 


§ 6406. Court May Change Investment. 

The court may, on the application of a guardian or any other person, 
said guardian having due written notice thereof, order and decree any change 
to be made in the investment of the estate of any ward that may to such 
court seem advantageous to such estate. [Cf. L. 755, p. 17, § 10; L. 760, 
p. 227, § 332; Cd. 81, $ 1615; 2 H. C., $ 1139; Abb. R. P. S., pp. 441-446; 
cf. Ind., § 2522.] 


§ 6407. Removal of Guardian and Proceedings Thereafter. 

The court in all cases shall have power to remove guardians for good 
and sufficient reasons, which shall be entered of record, and to appoint others 
in their place or in the place of those who may die, who shall give bond and 
security for the faithful discharge of their duties as heretofore prescribed in 
this chapter; and when any guardian shall be removed or die, and a successor 
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be appointed, the court shall have power to compel such guardian to deliver 
up to such successor all goods, chattels, moneys, title-papers, or other effects 
belonging to such minor which may be in the possession of such guardian 
so removed, or of the executors or administrators of a deceased guardian, 
or of any other person or persons who have the same, and upon failure, to 
commit the party offending to prison,.until he, she, or they comply with the 
order of the court. [Cf. L. 755, p. 17, § 11; L. ’60, p. 227, § 333; Cd. ’81, 
§ 1616; 2 H. C., $ 1140; Abb. R. P. S., pp. 441-446.] 


$ 6408. Provisions Applicable to Bond of Guardian. 

All the provisions of chapter five of this title relative to bonds given 
by executors and administrators shall apply to bonds taken of guardians. 
[L. ’60, p. 228, § 334; Cd. °81, § 1617; 2 H. C., § 1141.] 


See supra § 6147 et seq., bonds of admin- 
istrators, etc. 

See supra § 603, bond of guardian, con- 
ditions and form of. 

The provision of this chapter requiring 
bonds from all guardians is mandatory, 


and, until such bond is given, no person is 
competent to act as guardian or to receive 
service of summons for the minors, even 
though appointed by a will which expressly 
dispenses with a bond: aon v. Fergu- 
son, 67 Fed. Rep. (W.), 966 


§ 6409. Testamentary Guardian, Appointment,and Bond of. 

The father of every legitimate child, who is a minor, may, by his last 
will in writing, appoint a guardian or guardians for his minor children, 
whether born at the time of making such will or afterwards, to continue 
during the minority of such child, or for any less time, and every such testa- 
mentary guardian shall give bond in like manner and with like condition 
as hereinbefore required, and he shall have the same powers and perform 
the same duties with regard to the person and estate of the ward as a guardian 
appointed as aforesaid. [L. ’60, p. 228, § 335; Cd. 781, § 1618; 2 H. C., 
§ 1142; Abb. R. P. S., pp. 441-446. ] 


n 


$ 6410. Court May Appoint Guardian ad Litem. 

Nothing. contained in this chapter shall affect or impair the power of 
any court to appoint a guardian to defend the interests of any minor interested 
in any suit or matter pending therein, or to commence and prosecute any suit 
in his behalf. [Cf. L.’60, p. 228, § 336; L. 773, p. 318, § 314; Cd. 81, § 1619; 
2H. C., § 1143; Abb. R. P. S., pp. 441-446; see Cal. C. C. P., § 1759. ] 


Hatch v. Ferguson, 57 Fed Rep. (W.), 906. 
The guardian of a minor who wages an 


See supra § 4832, appointment of guaralan 
ad litem. 


A judgment against minors resulting from 
an appearance in the suit ny one who as- 
sumed, without lawful authority, to be their 
guardian, does not conclude them, and they 
may question it in a collateral proceeding: 


action has the same right to control it 
that any other suitor has, and may stipu- 
late for ae il of appeal regardless of 
his attorney's objections: So. Bend Land 
Co. v. Denio, “7 W., 303. 


§ 6411. Estate May be Sold Under Order of Court, When. 

Whenever necessary for the education, support, or payment of the Just 
debts of any minor, or for the discharge of any liens on the real estate of 
such minor, or whenever the real estate of such minor is suffering unavoidable 
waste, or a better investment of the value thereof can be made, the court 
may, on the application of such guardian, order the same or a part thereof 
to be sold. [L. 755, p. 17, § 14; Cd. ’81, § 1620; 2 H. C., § 1144; Abb. R. 
P. S., pp. 441-446; Ind., § 2528.] 
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§ 6412. Requisites of Petition. 
Such application shall be by petition, verified by the oath of the guardian, 
and shall substantially set forth:— 7 

1. The value and character of all personal estate belonging to such ward 
‘that has come to the knowledge or possession of such guardian; 

2. The disposition made of such personal estate; 

3. The amount and condition of the ward’s personal estate, if any, de- 
pendent-upon the settlement of any estate, or the execution of any trust; 

4. The annual value of the real estate of the ward; 

5. The amount of rent received and the application thereof; 

6. The proposed manner of reinvesting the proceeds of the sale, if asked 
for that purpose; 

7. Each item of indebtedness, or the amount and character of the lien, if 
the sale is prayed for the liquidation thereof; 

8. The age of the ward, where and with whom residing; 

9. All other facts connected with the estate and condition of the ward 
necessary to enable the court fully to understand the same. If there is no 
personal estate belonging to such ward, in possession or expectancy, and none 
has come into the hands of such guardian, and no rents have been received, 
the fact shall be stated in the application. [Cf. L. ’55, p. 17, § 15; L. 60, 
p. 228, § 338; Cd. 81, § 1621; 2 H. C., § 1145; Abb. R. P. S., pp. 441-446; 
Ind., § 2529. ] 


A partition of property may be voluntary, ratified it: Brazee v. Schofield, 2 W. T., 209. 
and if the act of the guardian in procecd- Parol partition, consummated by posses- 
ings therein, and in making a sale of the sion and dominion in severaity, confirmed 
allotted part, is not disafirmed by the by long-continued acquiescence and many 
ward within a reasonable time after attain- changes of title, will not ve disturbed in 
ing majority, he will be deemed to have equity: Id. 

§ 6413. Manner and Terms of Sale. 

If it shall appear to the court from such petition, and from the hearing 
thereon, that it is necessary or would be beneficial to the ward that such real 
estate or some part of it should be sold, the court may authorize the said 
guardian to sell the same at public sale, on the same terms and notice required 
for sales of real estate by executors and administrators. [Cf. L. ’60, p. 229, 
§ 339; L. 73, p. 319, § 317; Cd. 781, § 1622; 2 H. C., § 1146; Abb. R. P. S., 
pp. 441-446.] 


See supra § 6258 et seq., order to show cause for sale. 


$ 6414. Provisions Applicable to Sales by Guardians. 

All the provisions of the chapter regulating sales by executors and ad- 
ministrators shall be applicable to sales made by guardians. [L. ’60, p. 229, 
§ 340; Cd. 781, § 1623; 2 H. C., § 1147; Abb. R. P. S., pp. 441-446.] - 


See supra § 6257 et seq., sales by adminis- Sce infra § 6460 et seq., private sales of 
tracors, etc. real property. 


§ 6415. Report of Sale. 
Within thirty days after such sale, such guardian shall make report thereof 
to the court, and produce the procceds of such sale, and the notes or obligations 
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or other securities taken to secure the payment of the purchase money. [L. 60, 
p. 229, § 341; Cd. 81, § 1624; 2 H. C., $ 1148; Abb. R. P. S., pp. 441-446.] 


§ 6416. Confirmation of Sale. ; 

The court, in confirming such sale and directing a conveyance, shall be 
governed by the law regulating the confirming of sales of real estate made by 
executors or administrators, and the making of conveyances on such sales. 
[L. “60, p. 229, § 343; Cd. %81, § 1625; 2 H. C., $ 1149; Abb. R. P. S., pp. 
441-446; Ind. R. S., § 2537.] 


See supra $ 6274 and notes, confirmation of sale. 
See infra § 6474, validity of sales. 
§ 6417. Powers of Guardian in Partition. 

The guardian of any minor may join in and assent to the partition of the 
real estate of such minor, under the direction of the court, upon a petition for 
partition. [L. 755, p. 19, $ 24; Cd. *81, $ 1626; 2 H. C., $ 1150; Abb. R. P. 
S., pp. 441-446; Ind. R. S., $ 2542.] 


See supra § 6867, guardian to be appointed when, in partition. 


§ 6418. Compensation and Expenses. 

Every guardian shall be allowed by the court, on settling his accounts, the 
amount of all reasonable expenses incurred in the execution of his trust, and 
also such compensation for his services as the court shall deem reasonable. 
[ L. 755, p. 19, $ 25; Cd. °81, $ 1627; 2 H. C., $ 1151; Ind. R. S., $ 2543.] 


See supra §§ 6312-6314, compensation of administrators. 


§ 6419. Non-Residents May Remove Ward’s Property, When. 

When the guardian and ward are both non-residents, and the ward is 
entitled to property in this state, which may be removed to another state or 
territory, without conflict to any restriction or limitation thereupon, or im- 
pairing the right of the ward thereto, such property may be removed to the 
state or territory in which such ward may reside, upon the application of the 
guardian to the judge of the superior court of the county in which the estate 
of the ward, or the principal part thereof, may be, in the manner following: 
The guardian so applying must produce a transcript from the records of a 
court of competent jurisdiction, certified according to the laws of this state, 
showing his appointment as guardian of the ward in the state or territory in 
which he and the said ward reside; that he has qualified’ as such according to 
the laws thereof, and given bond, with sureties, for the performance of his 
trust: and must also give thirty days’ notice to the resident executor, adminis- 
trator, guardian, agent, or trustee, if there be such, of the applications. There- 
upon, if no objection be made, or if no good cause be shown to the contrary, 
the judge of the court shal] make an order granting such guardian leave to 
remove the property of said ward to the state or territory in which he or she 
may reside; which order shall be full and complete authority to said guardian 
to sue for and receive the same in his own name, for the use and benefit of said 
ward. [TL. 773, p. 320, $ 323; Cd. °81, $ 1628; 2 H. C., § 1152. 
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Ward may compel accounting against eX- 
ecutor of foreign guardian by an action in 
the superior court, where oth ward and 
guardian were originally residents of the 
state of Indiana, where the guardian, be- 
fore discharge and accounting to his ward, 


§ 6420. Discharge of Sureties. 
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removed to this state and died here, and 
where the partner of the guardian here 
was appointed as his executor: Ong v. 
Whipple, 3 W. T., 233; and in such case it 
is not necessary to first present his claim 
for allowance te the executor: Id. 


Sureties in the bond of any guardian may be discharged from liability 


therein, under the same rule and regulation prescribed for the discharge of the 
sureties in the bond of executors and administrators, and the provisions of 
the chapter regulating the same shall apply to guardians, and guardians’ bonds 
and sureties. [Cf. L. 755, p. 19, § 26; L. 760, p. 229, § 346; Cd. ’81, § 1629; 2 
H. C., § 1153.] 


See supra § 1529, release of sureties. See supra § 6184, limitations of actions 
See supra § 6154, new bond discharges. against. 


CHAPTER XV. 


OF THE GUARDIANSHIP OF IDIOTS AND INSANE PERSONS. 


§ 6424. Guardians for Idiots, Insane and Other Persons. 

The several superior courts [in their respective counties] shall have power 
to appoint guardians to take the care, custody, and management of all idiots, 
insane persons, and all who are incapable of conducting their own affairs; and 
of their estates, real and personal; the maintenance of themselves and families, 
and the education of their children. [Cf. L. ’60, p. 231, § 348; L. ’73, p. 321, 


§ 326; Cd. 781, § 1631; 2 H. C., § 1154; Abb. R. P. S., pp. 446-448. ] 


See supra § 2660 et seq., commitment of 
insane patients. 

The appointment of a guardian for the 
person and estate of one whose mind has 
become unsound from. the constant and 
excessive use of alcoholic liquors, thereby 
rendering him incapable of conducting his 
own affairs, is authorized by this section: 
In re Wetmore, 6 W., 271, 274. 

Although the court appointed a guardian 
for an habitual drunkard, the latter not 
being before the court at the time, yet 
where, without attacking the proceedings, 
he subsequently submits himself to the 
jurisdiction of the court by filing a petition 


denying the allegation of the original pe- 
tition, and asking for an investigation upon 
the merits and for an order to set aside 
the appointment of such guardian, the 
court thereby obtains jurisdiction of his 
person, and from any final order in the 
premises an appeal will lie: Id. 

The word “‘insane’’ as used in this and 
following sections includes every person for 
whom a guardian may be appointed under 
the same. It includes idiotic persons, as 
well as those who are Incapable of manag- 
ing thelr own affairs by reason of any un- 
ae of mind due to whatever cause: 


§ 6425. Court to Appoint Guardian, When. 

If it be found by the court that the person so brought before the court is 
of unsound mind and incapable of managing his own affairs, the court shall 
appoint a guardian for the estate of such insane person. [Cf. L. ’60, p. 231, 
§ 350; L. 773, p. 322, § 330; Cd. 781, § 1635; 2 H. C., § 1155.] 


§ 6426. Costs Taxed Against Prosecuting Witness, When. 

If the person alleged to be insane shall be discharged, and it shall be 
thought by the court that there were no grounds for such impression of insan- 
ity, then the cost shall be paid by the person at whose instance the proceeding 
was had, and execution may issue for the same. [Cf. L. ’26, p. 231, § 352; L. 
73, p. 322, § 332; Cd. 781, § 1637; 2 H. C., § 1156. ] 
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' $ 6427. Bond. 

Every such guardian so appointed shall, before entering upon the dutics 
assigned him, enter into bond to the board of county commissioners, in such 
sum and with such security as the court shall approve, conditioned that he 
will take proper care of such insane person, and manage and minister his 
effects to the best advartage, according to law; and that he will faithfully © 
discharge all duties as such guardian which may by law, or by the order, 
sentence, or decree of any court of competent jurisdiction, devolve upon 
him; which bond shall be filed in the office of the clerk of the superior court. 
. A copy thereof, duly certified, shall be evidence in all respects as the 
original. [L. 60, p. 231, § 353; Cd. ’81, § 1638; 2 H. C., § 1157.] 


$ 6428. Notice of Appointment to be Published. 

It shall be the duty of every such guardian, within twenty days after his 
appointment, to cause notice thereof to be published in some newspaper 
printed in this state, or otherwise publish such notice, at such time and place 
and in such manner as the court shall decide. [Cf. L. 60, p. 231, § 354; L. 
"73, p. 323, § 334; Cd. 81, § 1639; 2 H. C., § 1158.] 


§ 6429. Custody of Ward’s Estate. 

It shall be the duty of such guardian to collect and take into his posses- 
sion the goods, chattels, moneys, effects, and other evidences of debt, and all 
writings touching the estate, real and personal, of the person under his guar- 
dianship. [L. ’60, p. 232, § 356; Cd. 781, § 1640; 2 H. C., § 1159.] 


§ 6430. Guardian to File Inventory. 

Within forty days after his appointment, such guardian shall make out, 
and file in the office of the clerk of the superior court by which he was ap- 
pointed, a just and true inventory of the real and personal estate of his ward, 
stating the income and profits thereof, and the debts, credits and effects, as 
the same shall have come to his knowledge. And if, after having filed such 
inventory, it shall be found that there is other property belonging to said 
estate, it shall be the duty of such guardian to make out and file an additional 
inventory, containing a just and full account of the same, from time to time, ag 
the same may be discovered. [Cf. L. 60, p. 232, $$ 357, 358; L. 773, p. 323, 

§ 336; Cd.’81, § 1641; 2 H. C., § 1160; Abb. R. P. S., pp. 446-448. ] 


§ 6431. Inventory to be Witnessed and Verified. 

All such inventories shall be made in the presence of and attested by two 
credible witnesses in the neighborhood, and shall be verified by the oath of the 
guardian. [L.’60, p. 232, § 359; Cd.’81, § 1642; 2 H.C.,§ 1161; Abb. R. P. 
S., pp. 446-448. ] 


§ 6432. Guardian to Prosecute and Defend Actions for Ward. 

It shall be the duty of every such guardian to prosecute all actions com- 
menced,at the time of his appointment, or thereafter to be commenced, by or 
on account of his ward, and to defend all actions [pending or] which may be 
brought against such ward. [L. ’60, p. 232, § 360; Cd. ’81, § 1643; 2 H. C., 
§ 1162; Abb. R. P. S., pp. 446-448. ] 
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§ 6433. Guardian to Collect Dues, and Pay Debts. 

Every such guardian is authorized and required to collect all debts 
due to his ward, and give acquittances and discharges thereof, and adjust, 
settle, and pay all demands due and becoming due from his ward, so far 
as his estate and effccts will extend. [L.’60, p. 232, § 361; Cd. ’81, § 1644; 
2 H. C., § 1163; Abb. R. P. S., pp. 446-448. ] 


§ 6484. Power of Court Over Person and Estate. 

The superior court shall have power to make orders for the restraint, 
support and safe keeping of such person, for the management of his estate, 
and the support and maintenance of his family, and education of his 
children, out of the proceeds of his estate; to set apart and reserve, for the 
use of such family, all property, real or personal, not necessary to be sold 
for the payment of debts; and to let, sell or mortgage any part of such 
estate, real or personal, when necessary for the payment of debts, the 
maintenance of such insane person or his family, or the education of his 
children. [Cf. L. 60, p. 232, § 362; L. ’73, p. 324, § 340; Cd. 81, § 1645; 
2 H. C., § 1164; Abb. R. P. S., pp. 446-448.] 


$6435. Real Estate Subject to Debts, When. 

Whenever the personal estate of such person shall be found to be insuffi- 
cient to meet the foregoing requisitions, it shall be the duty of such guardian 
to lay the same before the superior court by whom he was appointed, setting 
forth the particulars relative to the estate, real and personal, of such person, 
and the debts by him owing, accompanied by a correct and true account of his 
doings therewith; whereupon it shall be the duty of such court to make an 
order directing the mortgage, lease, or sale, at his discretion, of the whole or 
such part of the real estate as may be necessary. [L. 760, p. 232, § 363; Cd. *81, 
8 1646; 2 H. C., § 1165; Abb. R. P. S., pp. 446-448. ] 


§ 6436. Order of Sale and Proceedings. 

The court making such order shall direct the time and terms of such sale, 
mortgage, or lease of such estate, and the manner in which the proceeds shall 
be applied; and shall give due notice thereof, together with a full description 
of the property to be thus disposed of, at which time and place it shall be the 
duty of the guardian to execute the order of said court, and to make a full 
report of his doings therein, which report shall be accompanied by the affidavit 
of the guardian verifying the report, and stating that such guardian did not 
directly or indirectly become the purchascr thereof; or if otherwise disposed 
of, that he is not directly or indirectly interested personally in the agreement. 
[L. ’60, p. 233, § 364; Cd. ’81, § 1647; 2 H. C., § 1166; Abb. R. P. S., pp. 446- 
448.] 


See infra § 6460 et seq., private sale of real property. 


$ 6437. Execution of Instruments by Guardian. , 
When any such sale, mortgage, or lease is approved by the court ordering 
the same, as having been performed according to law, and not under such cir- 
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cumstances as to operate prejudicial to the interest of such ward, it shall be 
the duty of the guardian to execute a deed, mortgage, or other instrument of 
writing, which shall be as valid and effective in law as if executed by such 
ward when of sound mind and discretion. [Cf. L. ’60, p. 233, § 365; L. 773, 
p. 324, § 343; Cd. 81, § 1648; 2 H. C., § 1167; Abb. R. P. S., pp. 446-448. ] 


. § 6438. Proceedings May be Set Aside. 

If such proceedings be disapproved by said court, the court may set them 
aside, and proceed in like manner as if no sale had been made. [Cf. L. ’60, p. 
233, § 366; L. 773, p. 325, § 344; Cd. 781, § 1649; 2 H. C., § 1168; Abb. R. P. 
S., pp. 446-448. ] 


§ 6439. Guardian to Account, When. 

Every such guardian, as often as required by the court appointing him, 
shall render a true and perfect account of his guardianship. [L. 60, p. 233, $ 
367; Cd. 781, § 1650; 2 H. C., § 1169.] 


(No provision in this chapter for compensation of guardian). 


§ 6440. Ward Exempt From Process. 

No such ward shall be held to bail, or his body be taken in execution, in 
any civil action; and in all actions commenced against him the process shall be 
served upon his guardian, and in all judgments against such ward (or his guar- 
dian as such) the execution shall be against the property of the ward only, and 
in no case against his body, nor against that of his guardian, nor the property 
of said guardian, unless he shall have rendered himself liable thereunto. [Cf. 
L. 760, p. 233, § 368; L. 773, p. 325, § 346; Cd. 781, § 1651; 2 H. C., § 1170; 
Abb. R. P. S., pp. 446-448. ] 


It was not the intention of the legislature the judgment has been fraudulently ob- 
to exempt the property of a lunatic from tained, the remedy is in equity to set it 
the operations of a legal judgment, but if aside: Pollock v. ‘Horn, 13 W., 626, 630. 


§ 6441. Proceedings in Case Ward Recovers His Reason. 

Whenever the court shall receive information that such ward has recov- 
ered his reason, he shall immediately inquire into the facts, and if he finds that 
such ward is of sound mind, he shall forthwith discharge such person from 
care and custody; and the guardian shall immediately settle his accounts and 
restore to such person all things remaining in his hands belonging or apper- 
taining to such ward. [L.’60, p. 233, § 369; Cd. 81, § 1652; 2 H. C., § 1171; 
Abb. R. P. S., pp. 446-448.] 


§ 6442. Death of Ward, Effect of. 

In case of the death of any such ward while under guardianship, the 
power of the guardian shall cease, and the estate descend and be disposed of in 
the same manner as if said ward had been of sound mind; the guardian shall 
immediately settle his accounts and deliver the estate and the effects of such 
ward to his legal representatives. [Cf. L. °60, p. 234, $ 370; L. 73, p. 326, 
§ 351; Cd. ’81, p. 1656; 2 H. C., § 1172; Abb. R. P. S., pp. 446-448. ] 


2? 6443. Removal of Guardian, When. 
The several superior courts shall have the power to remove any such 
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guardian at any time, for neglect of duty, mismanagement, or of disobedience 
to any lawful order, and appoint another in his place, whereupon such guardian 
shal] immediately settle his account and render to his successor the estate and 
effects of his ward. [L. ’60, p. 234, § 371; Cd. ’81, § 1657; 2 H. C., § 1173.] 


CHAPTER XVI. 
OF ESTATES OF NON-RESIDENT PERSONS OF UNSOUND MIND. 


§ 6447. Non-Resident Guardian—Letters, How Obtained. 

Whenever any insane person or person non compos mentis who resides 
without this state, and who shall have no guardian within this state, or, if 
he or she has a foreign guardian, the said guardian may file an authenticated 
copy of his letters of guardianship in the office of the clerk of the superior 
court of any county in this state in which there may be property of his ward, 
and upon the filing of such authenticated copy of his letters of guardianship 
as aforesaid, the court shall order him to enter into a good and sufficient 
bond, in such sum as the court may require, conditioned and subject to all 
the provisions of law concerning the bonds of guardians of minors in this 
state, with sufficient freehold surety resident in said county. After said bond 
is duly approved by the court said guardian shall be considered for all pur- 


poses as a domestic guardian. [L. 793, p. 286, § 1.] 


Section 10 of the Act of '93, p. 291, at- 
tempting to repeal §§ 3071-3078 of 1 Hill’s 
Code, is insufficient under Const., Art. II., 
§ 19, as the repealing clause is not within 
the title of the act; hence these sections are 
inserted in the notes as still in force, except, 
perhaps, as to estates of insane persons. 

* § 3071. (1658.] Real estate belonging to 
minors and persons of unsound mind, re- 
siding out of this state, may be sold upon 
the application of the foreign guardian of 
such minor or person of unsound mind to 
the superior court of the county in which 
such land is situated, upon the same terms 
as are or may be provided by law in case vf 
the sale of real estate belonging to minors 
residing in this state. 

“ 3 30:2. (1659.) When any minor or per- 
son of unsound mind residing out of the 
limits of this state has any real estate, 
goods, chattels, rights, credits, moneys, or 
effects tn this state, the superior court hiv- 
ing jurisdiction of the county in which such 
property or any part thereof is situate or 
may be, shall, upon the application of the 
forcign guardian of such minor or person 
of unsound mind, appoint a trustee of such 
minor or person of unsound mind to man- 
age, collect, lease, and take care of said 
property. 

* § 3073. [1660.] The first appointment cf 
a trustee, lawfully made, shall extend to 
all the property and effects of the minor 
in this state, and shall exclude the juris- 
dietion of the superior court of any other 
county. 

“8 3074. [1661.] The said trustee shall 
give bound with surety to the satisfaction of 
the superior court, and shall take upon 
himself the management of the estate and 
property of such minor or person of un- 
sound mind, situate in this state, and the 
collection of debts and other demands due 
such minor or person of unsound mind from 


persons residing or being in this state, and 
shall settle with the court, and be Hable 
to suit or removal, or both, for neglect or 
misconduct in the performance of his 
duties, in like manner as is or may by law 
be provided in the case of guardians of 
minors. 

$ 3075. [1662.] The said trustees shall, 
under the order of the superior court, de- 
liver up to the foreign guardian of such 
minor or person of unsound mind all the 
personal property, rights, and credits be- 
longing to such minor or person of unsound 
mind; provided, that the superior court 
shall make no such order except upon up- 
plication of the foreign guardian, and suf- 
ticlent proof of his appointment and quali- 
fication in accordance with the laws of 
the state or place of residence of such 
guardian. - 

*“§ 83u76. [1663.] The said trustee shall 
have no power to apply to the superior 
court for the sale of real estate of such 
minor or person of unsound mind. 

“g 3077. (l664.] The said trustee, unless 
removed by the court, holds his appoint- 
ment so long as the services of a trustee 
may be required, and shall receive such 
cempensation for his services as may be 
stipulated between him and the foreign 
guardian: and in case no agreement has 
been made, then such compensation as is 
or may be by law provided for such guardi- 
ans. 

e“ $ 3078. [1665.] All rmoneys due such 
minor or person of unsound mind, in the 
hands of such trustee, shall be paid over 
to the foreign guardian so long as he shall 
remain such guardian, or in case of the 
decease of such minor or person of un- 
sound mind, then to the administrator or 
legal representative of such minor or per- 
son of unsound mind.” 
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§ 6448. Other Persons May Obtain Letters, When. 

Should the said foreign guardian fail to file a duly authenticated copy 
of his said letters of guardianship and the bond required by section 6447 of 
this chapter within ninety days after his appointment as such foreign guard- 
ian, or within ninety days after such insane person or person non compos 
mentis shall become the owner of any real estate or personal property within 
- this state, or, should said insane person or person non compos mentis have 
no guardian without this state, any creditor or other person interested in the 
property or estate of such insane person or person non compos mentis may 
apply by petition, to the superior court of any county in this state where 
any of the real estate or personal property of such insane person or person 
non compos mentis may be situated, for letters of guardianship for the estate 
and property of such insane person or person non compos mentis. [L. 793, 


p. 287, § 2.] 


§ 6449. Hearing—Appointment. 

Upon the hearing of such petition, on a day to be fixed by the court, 
and upon proof of the insanity of such person, or that such person is non 
compos mentis, the court may appoint the petitioner or some other suitable 
person possessing all of the qualifications necessary or requisite for the guard- — 
janship of a minor of this state as such guardian, who, upon the filing and 
approval of a bond as is provided herein for foreign guardians, shall be the 
duly constituted guardian of the estate of such ward in this state: Provided, 
Nothing herein shall annul the appointment of any ancillary guardians here- 
tofore appointed by any court of this state, which appointments are hereby 
ratified, and all such ancillary guardians shall hereafter be subject to all the 
provisions of this chapter. [L. 93, p. 287, § 3.] 


§ 6450. Notice to Creditors. 

It shall be the duty of the guardian who has been appointed as herein- 
before provided, to cause to be published in a newspaper published in the 
county in which he was appointed, if any there be, and if there be no news- 
paper published in said county, then in a newspaper to be designated by the 
court, a notice to the creditors of the said ward requiring them to present 
their claims, with the necessary vouchers, within a time to be fixed by the 
court, at a place of residence or business of such guardian, to be specified in 
the notice; such notice shall be published as often as the court shall deem 
necessary, not less than once a week for four successive weeks. [L. °93, p. 
287, § 4.] 


§ 6451. Duties of Guardian. 
It shall be the duty of every such guardian,— 

1. To make and file within thirty days after his appointment a full inven- 
tory, verified by his oath, of all the real or personal property of such ward, with 
the value of the same, and on failure so to do it shall be the duty of the court 
to remove him and appoint a successor; 
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2. To manage the personal and real estate of his said ward to the best 
interest of said ward; 

3. To render under oath to the said court an account of his receipts and 
expenditures as such guardian, verified by vouchers or proofs, at least once 
in every two years, or whenever cited by the court to do so. On failure to 
so account he shall be in contempt of court and subject to such penalties 
as the court may fix; 

4. To pay all just debts due from said ward and collect all debts due said 
ward by action or otherwise and in case of doubtful debts, under the order 
of the court, to compound the same, and to appear for and defend or cause 
to be defended all suits against said ward. [L. ’93, p. 288, § 5.] 


§ 6452. Community Realty, How Disposed of to Pay Debts, etc. 

In all cases where guardians have been or may hereafter be appointed 
for insane persons or persons non compos mentis, under the provisions of 
this chapter, and who own or may hereafter own community real estate, the 
hushand or wife of such insane person or person non compos mentis, under 
the order of the court, may join with the guardian in the execution of deeds 
or mortgages for the disposition or incumbrance of such estate, and the 
guardian shall, upon application to the court for that purpose, be authorized 
to sell or mortgage the estate or interest of the said insane person or person 
non compos mentis for the purpose of paying the debt or providing for the 
support or maintenance of such ward or the wife of such ward or for the 
better investment of the proceeds of such estate. [L. 93, p. 288, § 6.] 


§ 6453. Proceedings on Failure of Spouse to Join in Conveyance, etc. 

In all cases where community debts exist and the husband or wife of 
any insane person or person non compos mentis, under guardianship, shall 
fail or refuse for sixty days after an order of the court, to join the said 
guardian in a sale or conveyance or mortgage of the said community property 
of the said insane person or person non compos mentis, found necessary by 
the court for the payment of such community debts, any creditor may com- 
mence his action by attachment against any such insane person or person non 
compos mentis, and the husband or wife of the said insane person or person 
non compos mentis and the guardian provided for in this chapter: Provided, 
That any suit or suits which may have heretofore or may hereafter be brought 
for the purpose of subjecting the property of such insane person or person 
non compos mentis to the payment of the debts of such insane person or 
person non compos mentis, shall be consolidated, and in case the writs of 
attachment levied in such actions shall not have been levied upon all com- 
munity property of such insane person or person non compos mentis, alias 
writs of attachment may issue and successive levies may be made of them 
to cover and bring into court all of the property of such insane person or 
person non compos mentis and the husband or wife of either. Such action 
may be brought only in the court granting the letters of guardianship, and 
writs of attachment may issue to any county in this state where the said 
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insane person or person non compos mentis may have any property. All 
known creditors, whether secured by mortgage or otherwise, shall be made 
parties to such action, and all suits or actions brought for the purpose of 
enforcing any mortgage or lien shall be consolidated with said action. All 
creditors shall be made parties to such action and the same shall be prosecuted 
for the benefit of all creditors, whether they may be made parties or not, and 
the person so bringing the action herein provided for shall share pro rata 
with all other creditors, and upon the trial of such action the court may, 
upon proofs, render such judgment as may be necessary for the protection 
of all parties, and shall settle and decree the priorities between creditors. 
The guardian may employ counsel in any such action, and the compensation 
of such counsel shall be fixed by the court and taxed as a part of the cost 
in such action. After judgment the court shall order the community prop- 
erty of such insane person or person non compos mentis sold, and under the 
order of sale in such action the separate property of such insane person or 
person non compos mentis shall also be sold if the same shall be found by 
the court to be necessary to pay the debts of such insane person or person 
non compos mentis, and the proceeds of such sale shall be paid into court 
for distribution according to the priorities as decreed by the court, and any 
residue or overplus remaining in the court after paying all the debts found 
due shall be paid over to the guardian. This chapter shall not suspend or 
abrogate the existing liens of any attachment, mortgage or other lien, and 
all such liens shall merge into the judgment of the court rendered in such 
action according to the priority of each. The court may order all or such 
part of the community and separate property of the said insane person or 
person of unsound mind, as it may deem necessary for the payment of the 
judgment rendered, to be sold, and successive sales may be made under such 
judgment until an amount sufficient to pay such judgment is realized. All 
such sales shall be confirmed by the court as in cases of mortgage or other 
sales, and the court may, if it deem the amount bid at any sale inadequate, 
order a resale of any property sold under said order. [L. 793, p. 289, § 7.] 


See supra § 6274, confirmation. 


§ 6454. Surplus Moneys, How Disposed of. 

When it shall appear to the court that all the real and personal property 
of such ward has been sold and the debts herein authorized to be paid have 
been satisfied, and that there are moneys and property in the hands of such 
guardian, upon the foreign guardian of such ward filing with the clerk of 
said court a duly certified copy of his appointment as such guardian, by a 
court of competent jurisdiction in any state or territory where said ward 
resides, with a copy of his bond, the sufticiency of which shall be certified 
by the said court, the court shall order all money and property in the hands 
of the said guardian in this state to be paid and turned over to the said 
foreign guardian upon his receipting therefor, and upon the filing of the 
said receipt by the said guardian with the clerk of the court, said guardian 
and his sureties shall be released from all liabilities for all money and prop- 
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erty so paid and turned over, and should said guardian fail or refuse to pay 
or turn over such money or property as provided in said order, the said 
foreign guardian is hereby empowered as such guardian to sue for and recover 
the:same. [L. 793, p. 290, § 8.] 


§ 6455. Discharge of Sureties. 

The sureties on the bond of any such guardian appointed in this state 
may be discharged from all liability thereunder under the same rules and 
regulations as are prescribed for the discharge of the sureties upon the bonds 
of executors and administrators in this state. [L. 793, p. 291, § 9.] 


See references to § 6420, supra. 


CHAPTER XVII. 
OF PRIVATE SALES OF REAL PROPERTY OF ESTATES. 


§ 6460. Private Sales of Real Property of Estates Generally. 

Real property belonging to the estates of decedents, minors, idiots and 
insane persons may be sold at private sale according to the following pro- 
visions. [Cf. L. 791, p. 168, § 1; 2 H. C., § 1174; L. 93, p. 85, § 1.] 


See supra §§ 6250, 6258, 6260 et seq., sale or See supra § 6411 et seq., sales of minors’ 
mortgages of real property of decedents’ lands. 


estates. See supra $ 6435 et seq., sale of insane 
Bee supra § 6279, sales without order of wards’ lands. 
court. 


§ 6461. Showing Necessary—Extent of Order. 

When the court is satisfied after a full hearing upon the petition and 
an examination of the proof and allegations of the parties interested, that a 
sale of the whole or some portion of the real estate is necessary for any of 
the causes specified in the laws of the state of Washington, or if such sale 
be assented to by all the persons interested in a decedent’s estate, an order 
must be made to sell the whole or so much and such parts of the real estate 
described in the petition as the court shall judge necessary or beneficial at 
either public or private sale. [Cf. L. 791, p. 168, § 2; 2 H. C., § 1175; L. 793, 


p. 85, § 2.] 


§ 6462. Order of Sale—Procedure Under. 

The order of sale must describe the lands to be sold and the terms of 
sale, which may be for cash or on a credit not exceeding three years, payable 
in gross or in installments, and in such kind of money, with interest, as the 
court may direct. The land may be sold in one parcel or in subdivisions, 
as the executor, administrator or guardian shall judge the most beneficial to 
the estate, unless the court otherwise specially directs. Every such sale must 
be ordered to be made at public auction, unless in the opinion of the court 
it would benefit the estate to sell the whole or some part of such real estate 
at private sale. The court may, if the same is asked for in the petition, 
order or direct such real estate or any part thereof to be sold at either public 
or private sale, as the executor, administrator or guardian shall judge most 
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beneficial for the estate. If the executor, administrator or guardian objects 
or refuses to make a sale under the order and as directed therein, he may be 
compelled to sell by order of the court made on motion after due notice by 
any party interested. [L. 791, p. 168, § 3; 2 H. C., § 1176; L. 793, p. 85, § 3.] 


§ 6463. Notice—Bids, etc. 

When a sale of real estate is ordered to be made at private sale, notice 
of the same must be posted up in three of the most public places in the county 
in which the land is situated, and published in a newspaper if there is one 
printed in the same county; if none then in such paper as the court or a judge 
thereof may direct, for two weeks successively next before the day on which 
the sale is to be made, in which the lands and tenements to be sold must 
be described with common certainty. The notice must state a day on or 
after which the sale will be made, and a place where offers or bids will be re- 
ceived. The day last referred to must be at least fifteen days from the first 
publication of notice and the sale must not be made before that day, but 
must be made within six months thereafter. The bids or offers must be 
in writing, and may be left at the place designated in the notice, or de- 
livered to the executor or administrator personally, or may be filed in the 
office of the clerk of the court to which the return of sale must be made at 
any time after the first publication of the notice and before the making of 
the sale. If it be shown that it will be for the best interests of the estate 
the court or judge may, by an order, shorten the time of notice, which shall 
not, however, be less than one week, and may provide that the sale may 
be made on or after a day less than fifteen, but not less than eight days from 
the first publication of the notice of sale, and the sale may be made to cor- 
respond with such order. [Cf. L. 791, p. 169, § 4; 2 H. C., § 1177; L. 793, 


p. 86, § 4.] 


§ 6464. Sale, Price Necessary to Obtain. 

No sale of real estate at private sale shall be confirmed by the court 
unless the sum offered is at least ninety per cent of the appraised value 
thereof, nor unless such real property has been appraised within one year 
of the time of such sale. If it has not been so appraised, or if the court is 
satisfied that the appraisement is too high or low, appraisers may be appointed, 
and they must make an appraisement thereof in the same manner as in case 
of an original appraisement of an estate; this may be done at any time before 
the sale or the confirmation thereof. [Cf. L. 791, p. 169, $ 5; 2 H. C., § 1178; 
L. ’93, p. 86, § 5.] | 


See infra § 6468, confirmation. 


§ 6465. Security on Credit Sales. 

The executor, administrator, or guardian must, when the sale is made 
upon a credit, take the notes of the purchaser for the purchase money with a 
mortgage on the property to secure their payment. [Cf. L. 791, p. 169, § 6; 2 
H. C., § 1179; L. 93, p. 86, § 6.] 
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§ 6466. Return of Sale—Hearing—Vacation of. 

The executor, administrator or guardian after making such sale of real 
property must make a return of his proceedings to the court, which must be 
filed in the office of the clerk within ten days. A hearing upon the return of 
the proceedings may be asked for by any interested party by petition, and 
thereupon the court or judge must fix the day for a hearing, of which notice 
of at least ten days must be given by the clerk, by notices posted in three public 
places in the county or by publication in a newspaper, or both, as the court or 
judge shall direct, and- must briefly indicate the land sold, the sum for which 
it was sold, and must refer to the return for further particulars. Upon the 
hearing the court must examine the return and witnesses in relation to the 
same, and if the proceedings were unfair or the sum bid disproportionate to 
the value, and if it appear that a sum exceeding such bid at least ten per cent, 
exclusive of the expenses of a new sale, may be obtained, the court may vacate 
the sale and direct another to be had, of which notice must be given and the 
sale in all respects conducted as if no private sale had taken place. If an offer 
of ten per cent more in amount than that named in the return be made to the 
court in writing by a responsible person, it is in the discretion of the court to 
accept such offer and confirm the sale to such person or to order a new sale. 
[Cf. L. 791, p. 170, § 7; 2 H. C., § 1180; L. ’93, p. 87, $ 7.] 


§ 6467. Objections to Confirmation. 

When the return of the sale is made and filed, any person interested in the 
estate may file written objections to the confirmation thereof and may be heard 
thereon when the return is heard by the court or judge, and may produce 
witnesses in support of his objections. [Cf. L.’91, p. 170, $8; 2H. C., § 1181; 
L. 93, p. 87, $ 8.] 


§ 6468. Confirmation—Conveyance. 
If it appears to the court that the sale was legally made and fairly con- 
ducted, and that the sum bid was not disproportionate to the value of the 
property sold, and that a greater sum, as above specified, cannot be obtained, or 
if the increased bid in section 6466 of this chapter be made and accepted by the 
court, the court must make an order confirming the sale and directing convey- 
ances to be executed. [Cf. L. 791, p. 170, § 9; 2 H. C., § 1182; L. 793, p. 
87, $ 9.] 
See supra § 6274, confirmation of admin- ans’ sales. 

istrators’ sales. See supra § 6464, confirmation prohibited, 
See supra § 6416, confirmation of guardi- when. 

§ 6469. Other Provisions Applicable. 

In all other respects such sale shall be governed by the laws of the state 
of Washington now in force governing the sale of real property belonging to 
such estates. [Cf. L. 791, p.171, $10; 2 II. C., § 1183: L. °93, p. 88, § 10.] 


See references to § 6460 supra. 
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CHAPTER XVIII. 
OF THE VALIDITY OF SALES OF ESTATES. 


§ 6474. Sales Not Void on Account of Irregularity. 

In case of an action relating to any estate sold by an executor, adminis- 
trator, or guardian, in which an heir or person claiming under the deceased, 
or in which the ward or any person claiming under him, shall contest the valid- 
ity of the sale, it shall not be voided on account of any irregularity in the pro- 
ceedings: Provided, It appears,— 

1. That the executor, administrator, or guardian was ordered to make the 
sale by the probate or superior court having jurisdiction of the estate; 

2. That he gave a bond which was approved by the probate or superior 
judge, in case a bond was required upon granting the order; 

3. That he gave notice of the time and place of sale, as in the order and by 
law prescribed; and 

4. That the premises were sold accordingly, by public auction, and the 
sale confirmed by the court, and that they are held by one who purchased 
them in good faith. [L. ’90, p. 82, § 2; 1 H. C., § 3066. ] 


See supra § 4799, limitations of actions to 
recover real estate sold by executor or 
administrator. 

A sale under an order which gives such 
an indefinite description of the land as that 


If purchasers hold land in good faith 
under an administrator's sale, although 
such sale may be irregular, but if the court 
had jurisdiction to order the sale and the 
same was had at public auction after due 


notice of the time and place, the sale con- 
firmed by court, it will not be disturbed: 
Ackerson v. Orchard, 7 W., 377. 


the same cannot be located, validating stat- 
utes cannot cure: Hazleton v. Bogurdus, 
8 W., 102. 

§ 6475. Conveyance Valid if Sale Authorized by Court. 

If the validity of a sale is drawn in question by a person claiming adversely 
to the title of the deceased, or the ward, or claiming under a title that is not 
derived from or through the deceased or ward, the sale shall not be void on 
account of any irregularity in the proceedings, if it appears that the executor, 
administrator, or guardian was licensed to make the sale by a probate or 
superior court having jurisdiction of the estate, and that he did, accordingly, 
execute and acknowledge, in legal form, a deed for the conveyance of the prem- 
ises. [L. 790, p. 82, § 3; 1 H. C., § 3067.] 


§ 6476. Chapter Applies to Past as Well as Future Sales. 

This chapter shall apply to sales heretofore as well as hereafter made, and 
all sales heretofore made in conforming with the provisions of this chapter are 
declared valid. [L. 790, p. 82, § 4; 1 H. C., $ 3068. ] 
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CHAPTER XIX. 
OF THE ADOPTION OF CHILDREN. 


§ 6480. Petition for Leave to Adopt. ` 

Any inhabitant of this state not married, or any husband and wife jointly, 
may petition the superior court of their proper county for leave to adopt a 
child under the age of twenty-one years, not their’s by birth, and for a change 
of name of said child; but a written consent must be given to such adoption by 
the child, if of the age of fourteen years, and by each of his or her living 
parents who is not hopelessly insane or a confirmed drunkard. If there be no 
such parents, or if the parents be unknown, or shall have abandoned such 
child, or if such parents, or either of them, are hopelessly insane, or a con- 
firmed drunkard, then by the legal guardian; if there be no such guardian, 
then by a discreet and suitable person appointed by said court to act in the 
proceedings as the next friend of such child: Provided, however, That if the 
parents are living separate and apart, the consent of both is not required, but 
such consent may be given by the parent having the care, custody and control 
of such child. [Cf. L. °75, pp. 110-112; L. 779, p. 136, § 1; Cd. 781, § 1667; 
1 H. C., § 1418; L. ’97, p. 46, § 1; Abb. R. P. S., pp. 258-259. ] 


See Const., Art. II., § 28, subd. 16, prohib- 
iting special legislation. 

See notes to § 4620, supra. 

The adoption of an heir is a matter pure- 
ly statutory, which can be accompanied 
only by strict compliance with the statute, 
and can never be sustained by mere pre- 
sumptions of compliance: In re Renton’s 
Estate, 10 W., 533. 


If a wife named as beneficiary in her 
husband's will dies before the testator, her 
children by a former marriage, when they 
have not been legally adopted by the tes- 
tator, cannot contest the legality of a will 
TANDE the one in favor of the mother: 
d. 


§ 6481. Separate Examination of Wife. 

If the petition be filed by husband and wife, the court shall examine the 
wife separate and apart from her husband, and shall refuse leave for such 
adoption, unless the court shall be satisfied, from such examination, that the 
wife, of her own free will and accord, desires such adoption. .[L. 779, p. 136, 
§ 2; Cd. ’81, § 1668; 1 H. C., § 1419; Abb. R. P. S., pp. 258-259.] 


§ 6482. Order Confirming Adoption. | 


Upon the compliance with the foregoing provisions, if the court shall 


be satisfied of the ability of the petitioner or petitioners to bring up and 
educate the child properly, having reference to the degree and condition of the 
child’s parents, and shall be satisfied of the fitness and propriety of such adop- 
tion, the court shall make an order setting forth the facts ,and declaring that 
from that date such child, to all legal intents and purposes, is the child of the 
petitioner or petitioners, and that the name of the child is hereby changed. 
[L. 79, p. 136, § 3; Cd. °81, $ 1669; 1 H. C., § 1420; Abb. R. P. S., pp. 258- 
259.] 


§ 6483. Effect of Adoption—Descent of Property. 
By such order the natural parents shall be divested of all legal rights and 
obligations in respect to such child, and the child shall be free from all legal 


1798 


—- = 


Cuap. XX.) OF HABITUAL DRUNKARDS. [22 6487-6489 


obligations of obedience and maintenance in respect to them, and shall be, to 
all intents and purposes, the child and legal heir of his or her adopter or 
adopters, entitled to all the rights and privileges and subject to all the obliga- 
tions of a child of the adopter or adopters begotten in lawful wedlock: Pro- 
vided, That on the decease of parents who have adopted a child or children 
under this chapter, and the subsequent decease of such child or children with- 
out issue, the property of such adopting parents shall descend to their next of 
_ kin, and not to the next of kin of such adopted child or children. [L. 79, p. 
137, § 4; Cd. ’81, § 1670; 1 H. C., § 1421; Abb. R. P. S., pp. 258-259. | 


See supra § 4620 et seq., descent and distribution. 


CHAPTER XxX. 
OF HABITUAL DRUNKARDS. 


§ 6487. Who May be Adjudged an Habitual Drunkard. 

Any person addicted to the use of intoxicating liquors may, upon com- 
plaint thereof, or upon certificate of a justice of the peace, as hereinafter pro- 
vided, be adjudged an habitual drunkard. [Cf. L. a p. 113, § 1; Cd. ’81, 
$ 1673; L. 783, p. 32, § 1; 1 H. C., § 2523.] 


See supra § 2945, action for injpries caused by Intoxication. 


§ 6488. Complaint, Who May Make. : 

Either the father, husband, mother, wife; son, or daughter of any person 
addicted to the excessive use of intoxicating liquors, or any person in the in- 
terest of the relative aggrieved, or of the general public, may make complaint 
to the superior court of the county wherein such person so addicted resides, 
that the person complained of is an habitual drunkard, and that in conse- 
quence thereof, such person is squandering his earnings or property, or that 
he neglects his business, or that he abuses or maltreats his family, which com- 
plaint must be verified by the oath of the complainant, to the effect that the 
same is true. And every justice of the peace in whose court any person shall 
have been convicted twice on a charge of being drunk, or drunk and disorderly, 
_ shall certify to the superior court of the county in which he resides, that said 
person has thus twice been convicted. [Cf. L. 779, p. 113, § 2; L. ’81, p. 13, 
§ 1; Cd. 81, § 1674; L. ’83, p. 32, § 1; 1 H. C., § 2524. ] 


§ 6489. Summons—Hearing. 

Upon filing of the complaint, duly verified, the superior judge shall cause 
a copy thereof to be served upon the accused forthwith, and shall summon him 
to appear and answer, giving at least ten days’ notice; and if upon the hearing 
of the evidence the allegations of the complaint are sustained, or upon filing a 
certificate of a justice of the peace, as above provided, such judge shall, in open 
court, declare the accused to be an habitual drunkard, and shall cause the 
proceeding to be entered in full upon the records of the court. [Cf. L. 79, 
p. 114, § 3; L. 81, p. 13, § 2; Cd. 781, § 1672; L. 83, p. 32, § 1; 1 H. C., 
§ 2525. ] 
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§ 6490. Fees of Officers—Costs. 

The same fees shall be allowed to the superior court, justice of the peace, 
and the sheriff or constable, in all proceedings under the foregoing section 
[§ 6489] of this chapter, as are allowed by law for like processes and services, 
and like fees for witnesses, as in civil cases before justice of the peace; and if 
the complaint is not sustained, the person making the complaint shall pay the 
costs; and in case the complaint is sustained, the person accused shall pay the 
costs. [Cf. I. 79, p. 114, $ 4; L. 781, p. 13, $ 3; Cd. 781, § 1673; L. 783, p. 
32, § 1; 1 H. C., § 2526. ] 


§ 6491. Penalty for Selling Liquor to Habitual Drunkard. 

Any person who shall sell or give any intoxicating liquors to any habitual 
drunkard, as defined in the foregoing section [§ 6487] of this chapter, shall be 
deemed guilty of a misdemeanor, and on conviction thereof, by any court hav- 
ing criminal jurisdiction, shall be fined in any sum not less than fifty dollars or 
more than three hundred dollars, or be imprisoned in the county jail not less 
than one or mofe than six months, at the discretion of the court. [L. °79, p. 
114, § 5; Cd. 781, § 1674; 1 H. C., § 2527.] 


§ 6492. Liability for Furnishing Liquor to Habitual Drunkard. 

Any person who shall be injured in person or property or means of sup- 
port by any habitual drunkard, as defined by this chapter, while in a state of 
intoxication, or in consequence of such intoxication, shall have a right of 
action in his or her own name, severally or jointly against any person or per- 
sons who shall, by selling or giving intoxicating liquors to such habitual 
drunkard, have caused his intoxication, in whole or in part, and such person 
selling or giving such intoxicating liquors as aforesaid shall be liable severally 
or jointly for all damages sustained, and the same may be recovered 
in a civil action. A married woman may bring such action in her 
own name, and all damages recovered by her shall inure to her sep- 
arate use, and all damages recovered by a minor under this chapter shall 
be paid either to such minor or to such person in trust for him or her as the 
court may direct. [L. 779, p. 114, $ 6; Cd. ’81, § 1675; 1 H. C., § 2528.] 


Compare §$ 2945-2947, civil remedies against liquor dealers. 


§ 6493. List of Habitual Drunkards to be Posted. 

It shall be the duty of the superior judge of each county to furnish a list 
of the names of all persons adjudged habitual drunkards, to all parties licensed 
to sell, by retail, intoxicating liquors in such county, and such retail dealer 
shall keep posted up in some conspicuous place in his place of business a list of 
such habitual drunkards. A person failing to keep such list so posted shall 
forfeit his license, and if he thereafter sells intoxicating liquors. he shall be 
punished as if selling without a license. [Cf. IL. ’81, p. 14, $ 4; Cd. 781, § 
1676; L. 83, p. 32, $1; L. 86, p. 160, $ 1; 1 H. C., $ 2529.] 


§ 6494. Order, How Vacated. 
Any person so declared to be an habitual drunkard may, at any time after 
the expiration of two years from the time he was so declared to be such, by 
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petition addressed to the judge of the court in which he was so adjudged, have 
a hearing in such court, upon a day which shall be by such court set, which day 
shall not be more than ten days after the filing of such petition in such court, 
which petition may contain a statement of facts tending to show the improved 
condition and habits of such petitioner and to establish his character for so- 
briety, and a prayer that the order on record so declaring him to be such 
habitual drunkard be vacated and he be released from the effects thereof; 
which petition shall be duly verified by the petitioner. And if upon the 
hearing of such petition, and the evidence in support thereof, it appear to the 
judge that such petitioner is entitled to have such record vacated and be so 
released, then he shall make an order so declaring that such record be vacated 
and annulled, and that the petitioner be thereafter released from the effects 
thereof. [L. 81, p. 14, § 4; Cd. 781, § 1677; 1 H. C., § 2530.] 
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§ 6500. When Allowed. 

Any party aggrieved may appeal to the supreme court in the mode pre- 
scribed in this title from any or every of the following determinations, and no 
others, made by the superior court, or a judge thereof, in any action or pro- 
ceeding :— 

1. From the final judgment entered in any action or proceeding, and an 
appeal from any such final judgment shall also bring up for review any order 
made in the same action or proceeding either before or after the judgment, 
in case the record sent up on the appeal, or any supplementary record sent up 
before the hearing thereof, shall show such order sufficiently for the purposes 
of a review thereof; 

2. From any order refusing to vacate an order of arrest in a civil action; 

3. From any order granting or denying a motion for a temporary injunc- 
tion, heard upon notice to the adverse party, and from any order vacating 
or refusing to vacate a temporary injunction: Provided, That no appeals 
shall be allowed from any order denying a motion for a temporary injunction 
or vacating a temporary injunction, unless the judge of the superior court shall 
have found, upon the hearing, that the party against whom the injunction was 
sought was insolvent; 

4. From any order refusing to discharge an attachment; 

5. From any order appointing or removing, or refusing to appoint or re- 
move, a receiver; l 

6. From any order affecting a substantial right in a civil action or pro- 
ceeding, which either, (1) in effect determines the action or proceeding and 
prevents a final judgment therein; or (2) discontinues the action; or (3) 
grants a new trial; or (+) sets aside or refuses to affirm an award of arbitrators, 
or refers the cause back to them; 
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7. From any final order made after judgment, which affects a substantial 
right; and an appeal from any such order shall also bring up for review any 
previous order in the same action or proceeding which involves the merits and 
necessarily affects the order appealed from, in case the record sent up on the 
appeal, or any supplementary record sent up before the hearing thereof, shall 
show such previous order sufficiently for the purposes of a review thereof. 
But an appeal shall not be allowed to the state in any criminal action, except 
when the error complained of is in setting aside the indictment or informa- 
tion, or in arresting the judgment on the ground that the facts stated in the 
indictment or information do not constitute a crime, or is some other material 
error in law not affecting the acquittal of a prisoner on the merits. [L. 93, p. 


119, $ 1.] 


See supra § 5050 et sea., exceptions, etc. 
* WHO MAY APPEAL.—One not an active 
party to the proceedings in the iower court 
cannot appeal from any decision rendered 
therein: Nicol v. Boom Co., 12 W., 230. 

APPEALABLE ORDERS. — An order 
granting a temporary injunction, even 
though it was granted without notice to 
appellant: Watch Co. v. Rumpf, 12 W., 647; 
an order requiring a guardian to turn over 
certain funds and give an accounting: In 
re Hill’s Heirs, 7 W., 421. an order directing 
the sale of certain property in the hands of 
a receiver pendente lite to satisfy the 
claims of preferred creditors: Radebaugh 
v. Ry. Co., 8 W., 570; an order of the court 
discharging certain goods from the custody 
of a receiver pendente lite is appealable: 
Armstrong v. Ford, 10 W., 64; an order made 
upon the hearing of exceptions to a receiv- 
er's report of the sale of property, and the 
appeal must be taken within five days from 
the entry of such order: Nicol v. Boom 
Co., 12 W., 230; fixing the compensation of 
an assignee is appealable, irrespective of 
the disposition of the main case in which it 
is involved: Slater v. Bank, 12 W., 488; an 
order of the court granting a motion fora 
non-suit which in effect amounts to a judg- 
ment of dismissal is appealable: De Graf 
v. Navigation Co., 10 W., 408; and a judg- 
ment dismissing an action, when plaintiff 
elects to stand upon his complaint after 
the sustaining of a demurrer thereto. is 
appearence: Van Horne v. Watrous, 10 W., 
ew) 


An order granting a motion to strike cer- 
tain allegations from the complaint is ap- 
pealable, when it affects a substantial right 
and determines the action as to the par- 
ticular matter in issue: Snohomish Co. v. 
Ruff, 15 W., 637. 

An order purporting to absolutely deter- 
mine the right of a party to share in the 
proceeds of an insolvent estate and which 
prevents the collection of a judgment is an 
order affecting a substantial right within 
the meaning of the statute governing ap- 

eals: Anderson v. Risdon-Cahn Co., 13 


Where the only matter before the lower 
court for consideration was that of the final 
accounting of a receiver, and the order 
made and entered finally disposed of that 
question and directed a distribution, an ap- 
peal lies therefrom: Chandler v. Shingle 
Co.. 13 W., 89. 

In an action to foreclose a mortgage, an 
order dismissing the action as to some of 
the defendants who assert interests in the 
property paramount to the mortgagee, is 
appealable, although no judgment has been 
rendered against the mortgagors: Mortgage 
Co. v. Gilbert, 13 W., 684. 

An order purporting to dissolve an attach- 
ment after the rendition of judgment in the 


action in which it was issued, and which is 
in effect a direction by the court to the 
sheriff to disregard the rights of the at- 
taching creditor in making a levy under the 
execution issued upon the judgment is an 
appealable order: Sheppard v. Guisler, 10 


If the original judgment has been lost be- 
fore entry, an affidavit of one of the attor- 
neys describing the judgment will not con- 
stitute such a record on appeal as will war- 
rant the reversal of the OE ge judgment: 
Reichenbach v. Sage, 8 W., 20 

Where both parties move for a new trial 
and it is granted on the motion of one and 
denied on the motion of the other, neither 
party can appeal therefrom for the reason 
that the order must be held to have been 
granted at the request of each: Clallam 
Co. v. Clump, 15 W., 593 

A second mortzagee may appeal from a 
decree foreclosing the first and second 
mortgages, notwithstanding the fact that 
he has accepted a portion of the proceeds 
derived from the sale under said decree, 
where the part of the decree appealed from 
in no wise affects the part awarding him 
such proceeds: Hinchman v. Railway Co., 
14 W., 349. 

ORDERS NOT APPEALABLE.—An ap 
peal will not lie from an order sustaining : 
demurrer: Mason County v. Dunbar, 10 
W., 163; or discharging an attachment: 
Jensen v. Hughes, 12 W., 661; or removing 
one receiver and appointing another in his 
stead: State v. Superlor Court, 7 W. 74; 
or from an order which postpones the right 
of plaintiff to proceed to judgment for 
default until the day following that upon 
which his motion therefor is made: Schlot- 
feldt v. Bull, 13 W., 242: or from a judg- 
ment which fails to dispose of all the de- 
fendants in the action, either by dismissal 
or by an affirmative judgment: Fairfield 

. Binnian, 13 W., 1; Johnson v. Lighthouse, 
8 W., 32. 

In an original action instituted for the 
purpose of having a judgment vacated, an 
order setting aside a default and giving 
defendants leave to answer, is not appeal- 
able: Reitmeir v. Siegmund, 13 W., 624; 
Freeman v. Ambrose, 12 W., 

After a case has been reversed and re- 
manded for a new trial, an order of the 
lower court direeting the de fendant to re- 
pay to plaintiff the sum collected under the 
original judgment is not appealable: First 
Natl. Bank v. Carter, 10 W., 11 

An appeal does not He from a board of 
equalization to the superior court: Knapp 
v. King County, 15 W., 541. 

Under the statute governing appeals to 
the supreme court. no authority is con- 
ferred upon the superior courts to certify 
questions to the supreme .court for de- 
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cision, and no appeal will lie from such an 
order: Munson v. Mudgett, 14 W., 662. 

AMOUNT IN CONTROVERSY.—The fact 
that the amount of damage alleged in the 
complaint and for which judgment is 
prayed, is in excess of two hundred dol- 
lars, will not authorize an appeal to the 
supreme court, when it is evident from the 
pleadings that the original amount in con- 
troversy was less than two hundred dol- 
lars: Doty v. Krutz, 13 W., 169; Chapin v. 
Kenoyer, 12 W., 536. Before the supreme 
ecurt will assume jurisdiction there must 
be a finding as to the value by the lower 
court, the mere allegation in the com- 
plaint that the value of the property in 
ecntroversy is in excess of two hundred 
dollars being insufficient: Herrin v. Pugh, 
9 W., 637. 

If the value of property seized under at- 

tachment proceedings exceeds two hundred 
dollars, an appeal will lie to tne supreme 
court, although the claim of the attaching 
creditor is for a less sum: Edison v. Wool- 
ery, 10 W., 225. 
When the object of a garnishment pro- 
ceeding is to ascertain the title and right 
of possession of personal pruperty, the ac- 
tion is within the appellate jurisdiction of 
the supreme court, although the principal 
debt may be less than two hundred dol- 
lars: Campbell v. Simpkins, 10 W., 160. 

Where the guarantor of a promissory note 
has been made a party defendant to an ac- 
tion, the judgment in which involves his 
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the plaintiff is es- 
any question as to the 
Howard 


contingent liability, 
topped from raising 
Zuarantor’s rata interest: 
v. Shaw, 10 W., 

If an equitable Sei is involved, the 
supreme court has jurisdiction, even 
though the amount in controversy is less 
than two hundred dollars: Blake v. Sav- 
ings Bank, 12 W., 619. 

Where the validity of a statute is not in- 
volved, an appeal will not lie to the su- 
preme ‘court if the amount involved is less 
than two hundred dollars: Jacobs v. Puy- 
allup, 10 W., 354. 

APPEAL FROM JUSTICE.—An appeal 
will not lie from a judgment of a justice of 
the peace where the summons and com- 
plaint was personally served and no reason 
exists that would prevent a hearing upon 
Ny merits: State v. Superior Court, 12 W., 


Where a justice of the peace had no jur- 
isdiction of the subject matter, the su- 
perior court cannot acquire jurisdiction 
thereof by an appeal from the justice: 
State v. Superior Court, 9 W., 369. 

OBJECTIONS.—Objections to the form of 
a verdict in replevin cannot be raised for 
the first time in the app late ceurt: Raw- 
son v. Ellsworth. 13 W., 607. 

The party in whose favor a decree is ren- 
dered is responsible for the findings of fact, 
and cannot raise the objection that the find- 
ings are insufficient to determine the rights 
of the parties: Watson v. Sawyer, 12 W., 35. 


The party appealing shall be known as the appellant, and the adverse 
party as the respondent, and they shall be so designated in all papers in the 
cause after the notice of appeal shall have been given or served; but the title 
of the cause shall in other respects remain unchanged. [L. 793, p. 120, § 2.] 


Failure to designate a receiver as such 
in appellate proceedings is no ground for 
dismissal, where the record plainly shows 


§ 6502. Time of Taking. 


that he was sued in his representative ca- 
pacity: Chandler v. Shingle Co., 13 W., 89. 


In civil actions and proceedings an appeal from any final judgment must 


be taken within ninety days after the date of the entry of such final judgment; 
and an appeal from any order, other than a final order, from which an appeal 
is allowed by this act, within fifteen days after the entry of the order, if made 
at the time of the hearing, and in all other cases within fifteen days after the 
service of a copy of such order, with written notice of the entry thereof, upon 


the party appealing, or his attorney. 


3; L. 795, p. 81, § 1.] 


An appeal taken within six months after 
judgment is in time, although prior to the 
taking thereof the Act of '99 was passed, 
reducing the time to ninety days, where 
the latter act did not become effective until 
after the appeal had been taken: Brook- 
man v. Ins. Co., 15 W., 29. 

Actual notice of the entry of a judgment 
or of an appealable order is as effective as 
the service of a copy of said judgment or 
order, to limit the time within which an 
appeal therefrom may be taken: Braely v. 
Marks, 13 W.. 224; Irwin v. Olympia Co., 
12 W., 112; McQuesten v. Morrill, 12 W., 335. 

Where a default judgment erroneously 
entered, instead of a judgement of dismissal, 


In criminal causes, an appeal must be 
taken within ninety days after the entry of final judgment. 


[L. 93, p. 120, § 


has been set aside. and a proper judgment 
entry made, the time within which an ap- 
peal may be taken must be computed from 
the date of the entry of the original judg- 
ment: Agassiz V. Keller, 11 W., 88. 

Where no notice in writing of the entry 
of the order appealed from was ever serve” 
upon appellant, the appeal will not be uls- 
missed because notice was not given within 
the prescribed time: Debenture Corp. v. 
Warren, 9 W., 312. 

Where an appeal has been taken from a 
judgment. the appellant is estopped to 
afterwards take advantage of the fact that 
no copy of the judgment had been served 
upon him: Barkley v. Barton, 15 W., 33. 
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§ 6503. Notice Of. 

A party desiring to appeal to the supreme court under the provisions of 
this title may, by himself or his attorney, give notice in open court or before 
the judge, if the judgment or order appealed from is rendered or made at 
chambers, at the time when such judgment or order is rendered or made, that 
he appeals from such judgment or order to the supreme court,’and thereupon 
the court or judge shall direct the clerk to make an entry of such notice in the 
journal of the court. If the appeal be not taken at the time when the judg- 
ment or order appealed from is rendered or made, then the party desiring to 
appeal may, by himself or his attorney, within the time prescribed in section 
6502, serve written notice on the prevailing party or his attorney that he 
appeals from such judgment or order to the supreme court, and within five 
days after the service of such notice he shal] file with the clerk of the superior 
court the original or a copy of such notice, with proof or the written admission 
of the service thereof, and thereupon the clerk shall enter such notice, with the 
proof or admission of service thereof, in the journal of the court. The giving 
or service of a notice of appeal as prescribed in this section shall effect the 
appeal, but the same shall become ineffectual if an appeal bond for costs and 
damages be not given as required by section 6505 of this title. Two or more 
appealable orders with or without the judgment may be embraced in one 
appeal: Provided, The time allowed in this title for appealing from each of 
such orders has not expired. The appellant in his notice of appeal shall desig- 
nate with reasonable certainty from what judgment or orders, whether one or 
more, the appeal is taken, and if from part of any Judgment or order, from 
what particular part. [L. 793, p. 120, $ 4. ] 


The notice of appeal prescribed by the 
statute işs essential to confer jurisdiction 


The necessity for serving the notice upon 
all parties who have appeared in the action 


on the appellate court, and it is not compe- 
tent for the parties to waive it: Sawtelle 
v. Weymouth. 14 W., 21. 

Notice is not necessary to parties who 
do not appear in the action, though named 
as defendants: Railway v. Johnson. 7 W., 
97; and failure to serve a defendant who 
does not appear in the action is not ground 
for the dismissal of the appeal: Essency v. 
Essency, 10 W., 375. 

NOTICE IN OPEN COURT is not limited 
to judgments and orders rendered at cham- 
bers, but applies equally to all judgements 
or orders: Investment Trust v. Hender. 
12 W.. 559: and such notice is properly given 
at the time when the court orders the en- 
try of judgement. even though the findings 
and conclusions upon which the judgment 
is based. as well as the judgment itself, 
appear to have been signed some time be- 
fore: Id. 

The fact that written notice of appeal 
has not been served upon all the parties to 
the action is Immaterial, when oral notice 
has been given in open court after the ren- 
dition of judgment. and an appeal bond 
given thereafter within the time required: 
Seattle v. Liberman, 9 W., 276; Moore V. 

srownitield, T W., 23. 

SERVICE OF.—Notice of appeal must be 
served upon all parties to the action who 
do not join in the appeal, and if this is not 
done the appeal will be dismissed: Casey 
v. Oakes, 3 W. 38; Dewey v. Land Co., 
J11 W., 210; Lamey v. Coffman, 11 W.. 501; 
Johnson v. Lighthouse, 8 W., 32; Bank v. 
Hotel Co.. 4 W., 642: Traders’ Bank v. 
Fokien, 35 W., Ti; Cornell v. Hotel Co., 15 
Wa., 433. 


is not removed by reason of the fact that 
the parties not appealing and not served 
appeared in the superior court by the same 
attorneys as did the ones prosecuting the 
appeal: Casey v. Oakes, supra; Traders’ 
Bank v. Bokien. supra; Dewey v. Land 
Co., supra; Cornell v. Hotel Co., supra. 

Upon appeal from an order striking a 
petition in intervention, in an action to 
foreclose a mortgage, the notice of appeal 
must be served on all the defendants who 
claim a prior right to the mortgaged prem- 
ises, although notice of appeal was given 
in open court, Where the only parties then 
present Were the plaintiff and the interven- 
or: Hinchman v. Railway Co., 14 W., 171. 

An appeal will be dismissed if the notice 
Was not served upon a party who has been 
recognized by the court and the other par- 
tics to the action as an intervenor, al- 
though there is no formal order of inter- 
vention in the record: Gray's Harbor Co. 
V. O 14 W., St; Fairtield v. Binnian, 
13 eee 

Where parties have appeared in an action, 
but the action has subsequently been dis- 
missed as to them, with the cconsent of the 
other parties thereto. it is not necessary 
to serve them with notice of appeal: Wat- 
son v. Sawyer, 12 W., 35; Casey v. Oakes, 
supra. i 

Service of the notice upon a receiver is 
a sufficient service upon all creditors who 
have appeared in the action in which the 
receiver was appointed: Radebaugh v. 
Railway Co.. 8 W., 570. 

Tt is not sutìcient to serve a portion only 
of the respondents and file proof thereof 
within the statutory time, but service and 
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filling should be made as to all ite respond- 
ents: Watson v. Pugh, 9 W., 

Service of notice of appeal Pee notice to 
settle a statement of facts upon the attor- 
ney of record of the adverse parties is suf- 
ficient, when there is no showing that there 
was any substitution of attorneys: Tacoma 
Mill Co. v. Sherwood, 11 W., 492. 

Where actual notice of appeal cannot be 
had upon a party or his attorney, the re- 
turn of the sheriff to that effect is the only 
competent evidence of the fact sufficient to 
justify service upon the clerk in behalf of 
the party not found: Cornell v. Hotel Co., 
15 W., 433. 

A notice of appeal which is directed to all 
the parties appearing in the action, and 
duly served upon the attorneys appearing 
for them, is sufficient, although but one at- 
torney may appear for several parties, and 
such attorney be served with but one copy: 
Hendricks v. Edmiston, 15 W., 687. 

Sirvice of the notice of appeal is not suf- 
ficiently proven by an affidavit in the rec- 
ord which recites that it was served upon 
a respondent “by delivering and leaving at 
the office of (his attorney’s) a true copy 
of said notice of appeal’: Fairchild v. Bin- 
nian, supra. 

Where a lawyer appears for himself and 
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of appeal upon him. directed to both, is a 
good service: Howard v. Shaw, 10 W., 151. 


Service of notice of appeal upon one mem- 
ber of a firm who appeared for a party to 
an action is a good service when the other 
member is dead: Id. 

Where an appeal has not been perfected 
after notice given, a new notice may be 
given if the statutory pericd therefor has 
not expired: State v. Seavey, 7 W., 5602. 

The notice need not be served upon de- 
fendants who come in after judgment has 
been rendered and file an answer in the 
eause: Snohomish County v. Ruff, 15 W., 
607. 

Notice of appeal may be served by mail: 
Herr v. Packing Co., 7 W., 304. 

Proof of service of the notice upon the 
prevailing party must be filed within five 
days after service, but proof of service 
upon co-parties may be filed subsequently: 
Howard v. Shaw, supra. 

A judgment anaounced by the court is so 
far complete as to sustain a notice of zp- 
peal, although it has not been duly signed 
and entered: Hays v. Dennis, 11 W., 360. 

There is no statute in this state authoriz- 
ing an appeal in forma pauperis in civil 
cases, and hence appeals must be taken 
and perfected in the same manner by all 


as attorney for his wife, service of a notice appellants: Bokien v. State, 14 W., 401. 


§ 6504. Who May Join in Notice. 

All parties whose interests are similarly affected by any judgment or order 
appealed from may join in the notice of appeal whether it be given at the 
time when such judgment or order is rendered or made, or subsequently; and 
any such party who has not joined in the notice may at any time within ten 
days after the notice is given or served, serve an independent notice of like 
appeal, or join in the appeal already taken by filing with the clerk of the 
superior court a statement that he joins therein or in some part thereof, speci- 
fying in what part. Any such party who does not so join shall not derive any 
benefit from the appeal unless from the necessity of the case; nor can he inde- 
pendently appeal from any judgment or order already appealed from, more 
than ten days after service upon him of written notice of the former appeal, 
unless such former appeal be afterwards dismissed. All parties who so join 
in an appeal after the notice is given or served shall be liable for the expenses 
thereof, and for costs and damages to the same extent and upon the same con- 
ditions as if they had originally joined in the notice. When the notice of 
appeal is not given at the time when the judgment or order appealed from is 
rendered or made, it shall be served in the manner required by law for the 
service of papers in civil actions. and proceedings, upon all parties who have 
appeared in the action or proceeding: Provided, That where the record and 
files in the cause do not disclose the address of a party on whom service should 
be made, or of his attorney, and neither such party nor his attorney can be 
found within the county in which the judgment or order appealed from was 
rendered or made (of which fact a return by the sheriff that they cannot be so 
found shall be proof), the notice of appeal need not be served on such party, 
but the appeal may be taken by filing the notice and such sheriff’s return with 
the clerk. Service on an attorney who was the attorncy of record for a party 
in the cause at the time when the judgment or order appealed from was ren- 
dered or made, shall be deemed service on such party in all cases where service 
is required by this title. [L. ’93, p. 121, § 5.] 

Bal. Wash. Code II—37 1805 
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See notes to last section. 

Parties joining in an ay peal subsequent to 
the original notice must file an appeal bond 
in addition to that tiled by the parties first 
appealing: Stans v. Baitey, 9 W., 115. 

The fact that notice of appeal has been 
given but not served upon all parties will 
not preclude the parties not served from 
themselves giving notice of appeal and 
serving same upon all necessary parties; 
and, in such case, there is nothing objec- 
tionable in the abandonment of the first 


§ 6505. Bond for Costs. 


appeal and a joinder in the second: Wat- 
terson v. Masterson, 15 W., 511. 

After «en appeal from a final judgment 
in an equity cause has been taken and de- 
termined, a second appeal cannot be pros- 
ecuted from the same judgment by other 
perties. An appeal from a final judgment 
in equity takes up the entire case, and each 
party thereto must see to it that his rights 
are protected on that appeal: Hill v. Saw- 
yer, 14 W., 275. 


An appeal in a civil action or proceeding shall become ineffectual for any 


purpose unless at or before the time when the notice of appeal is given or 
served, or within five days thereafter, an appeal bond to the adverse party 
conditioned for the payment of costs and damages as prescribed in section 
6506, be filed with the clerk of the superior court, or money in the sum of two 
hundred dollars be deposited with the clerk in lieu thereof. But no bond or 
deposit shall be required when the appeal is taken by the state, or by a county, 
city, town or school district thereof, or by a defendant in a criminal action. 
[L. 793, p. 122, § 6.] 


An appeal bond may be filed before the 
dute of the taking of the appeal: Debent- 
ure Corp. v. Warren, 9 W., 312. 

An appeal bond must he filed within five 
days after the notice of appeal is given, 
and if this is not done the failure will ren- 
der the appeal ineffectual for any purpose: 


Savage v. Graham, 14 W., 223. 

When the notice of appeal is not given 
until six months after the entry of the 
judgment, it is sufficient to file the appeal 
bond within tive days after the expiration 
of the six months: Asher v. Sekofsky, 10 
W., 379. 


§ 6506. Bond—Execution, Conditions and Effects Of. 

The appeal bond must be executed in behalf of the appellant by one or 
more sufficient sureties, and shall be in a penalty of not less than two hundred 
dollars in any case; and in order to effect a stay of proceedings as in this 
section provided, the bond, where the appeal is from a final judgment for 


the recovery of money, shall be in a penalty double the amount of the damages 


and costs recovered in such Judgment and in other cases shall be in such pen- 
alty, not less than two hundred dollars, and sufficient to save the respondent 
harmless from damages by reason of the appeal, as a judge of the superior 
court shall prescribe. It shall be conditioned that the appellant will pay 
all costs and damages that may be awarded against him on the appeal, or on the 
dismissal thereof, not exceeding two hundred dollars. An appeal shall not 
stay proceedings on the judgment or order appealed from or on any part 
thereof, unless the original or a subsequent appeal bond be further condi- 
tioned that the appellant will satisfy and perform the judgment or order ap- 
pealed from in case it shall be affirmed, and any judgment or order which the 
supreme court may render or make, or order to be rendered or made by the 
superior court, and (where such condition is applicable) shall pay all rents 
of or damages to property accruing during the pendency of the appeal, out of 
the possession of which any respondent shall be kept by reason of the appeal. 
If the bond is intended to stay proceedings on only a part of the judgment 
or order it shall be varied so as to secure the part stayed alone. When such 
bond, further conditioned as hereinabove prescribed, has been filed the appeal 
shall operate so long as it shall remain effectual under the provisions of this 
title to stay proceedings upon the judgment or order appealed from; but in 
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case of an appeal from an order other than an order granting a new trial, no 
appeal or appeal bond shall operate to stay proceedings in the cause except 
proceedings upon the order appealed from; and no appeal.or stay shall vacate 
or affect any part of a judgment or order not appealed from and where an 
appeal is taken from an order vacating a temporary injunction, the appellant 
can not proceed further in the cause in the superior court during the pendency 
of the appeal, except so far as may be rendered ncessary by proceedings of an 
adverse party. [L. 793, p. 122, § 7.] 


See supra § 0204 et seq.. stay of execution. 

An appeal will be dismissed where the 
bond does not, in form and substance, con- 
form to the requisites of the statute: Erick- 
son v. Erickson, 11 W., 76; and the supreme 
court has no authority to allow the amend- 
ment of an anneal bond which is defective 
in a substantial particular: Investment 
Trust Co. v. Hender, 12 W., 559. 

Where an appeal has been dismissed for 
failure to file bond within the time pre- 
scribed by statute, the appellate court is 
authorized to render judgment against the 
appellants, but not against the sureties on 
their appeal bond: Grunewald v. Grocery 


desires a stay of proceedings, or where the 
appeal is not from a tinal judgment for 
the recovery of money, that an order of 
the court fixing the amount of the bond 
Bo red: Watch Co. v. Rumpf, 12 W., 


In an action to foreclose a mortgage or 
mechinic’s lien the amount of the super- 
seacas bond pending appeal is fixed by the 
Statute providing that where the action is 
for the recovery of money the bond shall 
be double the amount of the judgment re- 
covered, and the lower court has no power 
to fix the amount: State v. Superior Court, 


e 365; State v. Superior Court, 11 W., 
366. 

Upon an appeal from an order appointing 
a receiver, a stay of proceedings may be 
had, as in other cases, by complying with 
the provisions of the statute: State v. 
St perior Court, 12 W., 677. 


Co., 1 W., 478. 

The statute requiring a supersedeas bond 
in double the amount of the judgment, ap- 
plies to all appellants, irrespective of the 
question of liability under the judgment: 
State v. Superior Court, 14 W., 365. 

It is only in cases where the appellant 
§ 6507. Temporary Injunction to Remain in Force, When. 

In all cases where a final judgment shall be rendered by any superior 
court of this state in a cause wherein a temporary injunction has been granted, 
and the party at whose instance such injunction was granted shall appeal from 
such judgment, such injunction shall remain in force during the pendency 
of such appeal, if, within five days after service on him of notice of the entry 
of the final judgment, such appellant shall file with the clerk of the superior 
court a bond, with one or more sufficient sureties, in a penalty to be fixed by 

said court, conditioned that the appellant shall pay to the respondent all 
costs and damages that may be adjudged against the appellant on the appeal, 
and all costs and damages that may accrue to the respondent by reason ol the 
injunction remaining in force. [L. 93, p. 123, § 8.] 


A restraining order issued without notice 
to defendants, on the ground of a tem- 
porary emergency, cannot be kept in force 


by the plaintiff pending an appeal: Cole- 


man v. Railway Co., 3 W., 227. 


$ 6508. Injunction Where Appeal to U. S. Supreme Court. 

In all cases where a final judgment shall be rendered hy the supreme 
court of this state in a cause wherein a temporary or final injunction has 
been granted and the party at whose instance such injunction was granted 
shall appeal from such judgment to the supreme court of the United States, 
such injunction shall remain in force during the pendency of such appeal, 
if, within sixty days after the rendition of such judgment of the supreme 
court of this state, such appellant shall file with the clerk of the supreme 
court a bond, with one or more sufficient sureties, in a penalty to be fixed 
hy said court, conditioned that the appellant shall pay to the respondent all 
costs and damages that may be adjudged against the appellant on appeal, 
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and all costs and damages that may accrue to the respondent by reason of the 
injunction remaining in force. [L. 793, p. 124, § 9.] 


§ 6509. Justification of Sureties. 

An appeal bond, whether conditioned so as to effect a stay of proceedings 
or not, shall be of no force unless accompanied by the affidavit of the surety 
or sureties therein attached thereto, in which each surety shall state that he is 
a resident of this state and is worth a certain sum mentioned in such affidavit, 
over and above all debts and liabilities, in property within this state, exclusive 
of property exempt from execution, and which sums so sworn to by the surety 
or sureties, shall be at least equal to the penalty named in the bond if there 
be but one surety, or shall amount in all to at least twice such penalty if 
there be more than one surety. [L. 793, p. 124, § 10.] 


See notes to § 6506. An appeal will not be dismissed for the 
JUSTIFICATION OF SURETIES.— reason that the affidavit of the surety in 
Where the appeal bond is not accompanied the appeal bond fails to state that such 
by the affidavit of the sureties required by surety is worth the required amount over 
the statute, the appeal will be dismissed: and above all debts and liabilities: Horton 
Investment Trust Co. v. Hender, 12 W., 559. v. Donohue Co., 15 W., 399. 
§ 6510. Exception to Surety—Certificate—New Bond. 

Any respondent may except to the sufficiency of the surety or sureties 
in an appeal bond, within ten days after the service on him of the notice of 
appeal or within five days after the service on him of the bond or written 
notice of the filing thereof, by serving on the appellant a notice stating that 
he so excepts, and specifying a place at the county seat, and a time, not less 
than three nor more than ten days distant, at which the surety or sureties 
are required to attend before the superior court in which the judgment or 
order appealed from was rendered or made, or before a judge thereof, and 
to justify their sufficiency as sureties. At the time and place named in such 
notice, or to which the proceeding may be thence adjourned by the court or 
judge, the surety or sureties must attend before the court or judge, and may 
be then and there examined in detail, under oath, as to their property and 
other qualifications as sureties, by any respondent or by the judge, or by both. 
If the judge upon such examination is satisfied that the surety or sureties 
are qualified as such, to the extent to which they are required by section 6507 
of this title to make affidavit, then he shall make a certificate to that effect 
indorsed upon or attached to the bond, which shall thereupon stand as a 
sufficient appeal bond to the effect expressed in the condition thereof; but 
if he is not so satisfied, or if the sureties fail to attend and justify, then the 
judge shall in like manner certify to that effect, and thereupon the bond 
shall become void: Provided, That in such case the appellant may, within 
five days after the making of such certificate, file a new appeal bond, in con- 
formity with the requirements of this title, and subject to the requirement 
of justification of the sureties thercin, as hereinabove provided; but in case 
such new appeal bond be found insufficient, no new bond can thereafter be 
filed in lieu thereof. In case the original or new appeal bond be not con- 
ditioned so as to effect a stay or proceedings, however, an additional appeal 
bond may be filed at any time thereafter when the appellant desires to effect 
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The 


examination of the sureties taken upon their justification shall be reduced 
to writing and subscribed by the sureties, if either party so requires, and 


attached to the certificate made thereon. 


Failure to object to the sufficiency of an 
appeal bond before the lower court will 
preclude the consideration of such objec- 
tion upon appeal: Warburton v. Ralph. 9 
W., 537; Miller v. Vermurie, 7 W., 386; Mc- 
Eachern v. Brackett, 8 W. 652; Railway Co. 
v. Johnson, 7 W., 97; Cook v. Tibballs, 12 
W., 207. 

Where the sufficiency of sureties is ob- 
jected to. the appellant may file a new 
bord within the time required by the stat- 
ute, instead of presenting his sureties for 
examination: Spurlock v. Railway Co., 12 
W.. 34; Maney v. Hart, 11 W., 67. 

The failure of a surety to appear and 


[L. 793, p. 125, $ 11.] 


been attacked, will not disqualify him as a 
surety upon a new bond given after the 
abandonment of the old one: State v. Su- 
perior Court, 12 W., 677. 

Where the bond first filed has been found 
insufficient and a new bond filed in its 
stead, the latter can be attacked only in 
the manner provided by statute, and the 
court cannot of its own motion certify such 
bend as invalid: Id. 

If an appeal is dismissed because the 
sureties upon the bond are found to be in- 
sutficient, no judgment can be rendered 
ag ee Railway Co. v. Braillard, 
12 W., 


justify when the sufficiency of the bond has 


§ 6511. Execution Countermanded, When. 

When an appeal bond is conditioned so as to effect a stay of proceedings, 
if execution has issued the clerk shall on demand of the appellant, issue to 
the sheriff a certificate that proceedings have been stayed, which shall counter- 
mand the execution; and thereupon the sheriff shall release any property 
levied on and not already sold, and return the execution into court. [L. 793, 
p. 126, § 12.] 


A pending appeal will not prevent action 
upon the judgment in the lower court in 
the absence of a supersedeas bond: Gil- 
mecre v. H. W. Baker Co., 14 W., 52. 


A supersedeas bond is sufficient without 
the giving of an appeal bond: State v. Sea- 
vey, 7 W., 562. 


$ 6512. Application for New Bond. 
| If any respondent shall have cause to believe, after any appeal bond 

shall have been filed and the sureties therein have justified or the time for 
requiring their justification has expired, that the sureties have since become 
disqualified as such, so that the bond is no longer an adequate security, he 
may apply by motion to the supreme court to require a new or additional 
bond; and upon the hearing of such motion the court may receive evidence 
in support of and in opposition to the motion in such manner, and may 
make such order thereon, as it shall deem proper. [L. 793, p. 126, § 13.] 


§ 6513. Record—What Constitutes—Duties of Clerk. 

Within four months after an appeal shall have been taken by notice 
as provided in this title, the clerk of the superior court shall prepare and 
certify and send up to the supreme court, at the expense of the appellant 
(except in criminal appeals prosecuted in forma pauperis, and in such cases 
at the expense of the county), the original briefs on appeal filed and any 
original bill of exceptions or statement of facts, and a copy of so much of 
the record and files as the appellant shall deem material to the review of 
the matters embraced within the appeal. The papers and copies so sent up, 
together with any thereafter sent up as hereinbelow provided, shall constitute 
the record on the appeal. Any bill of exceptions or statement of facts on file 
when the record is so sent up shall be sent up as a part thereof, unless the 
superior court or a judge thereof has not yet passed on an application for 


1809 


3 6514.) OF APPEALS TO THE SUPREME COURT. [Tire XXXVI. 


the settlement and certifying of such bill or statement. In case any bill of 
exceptions or statement of facts shall be filed or certified, or any other addi- 
tion to the record or files shall be made after the record on appeal shall have 
been sent up, a supplementary record on appeal embracing so much thereof 
as the appellant deems material, or (as may be proper) a copy thereof may 
be prepared, certified and sent up at any time prior to the nearing of the 
appeal. And in case the respondent deems any part of the files or record 
not already sent up to be material to the review of the matters embraced 
within the appeal, he may cause the clerk, in like manner, at his expense, 
to prepare, certify and send up a supplementary record on appeal embracing 
such omitted files or records, or (as may be proper) copies thereof, at any 
time prior to the hearing of the appeal. Any such supplementary record or 
records, if filed in the supreme court prior to the hearing of the appeal, 
shall be considered by the court as part of the record on appeal, so far as 
the same may be material to a review of the matters embraced within the 
appeal. When the review of an original paper in the cause may be important 
to a correct decision of the appeal, the court or judge may order the clerk 
to transmit the same to the clerk of the supreme court and the same shall 
be transmitted accordingly, and shall be under the control of the supreme 
court. [L. 793, p. 126, § 14.] 


RECORD.—The notes taken by a stenog- 
repher are not a part of the record in a 
cause, and an appellant cannot be com- 

ehed to furnish a copy of them: State v. 

uperior Court, 13 W., 514. 

The minutes of the clerk of the superior 
court and affidavits will not be considered 
by the supreme court for the purpose of 
showing the alleged misconduct of the trial 
jucge, but the facts must be accepted as 
certified by the judge in the statement of 
facts: State v. Wroth, 15 W., 621. 

The failure of appellant to bring up more 
of the instructions than the paragraph 
complained of will not raise a presumption 
that the error was subsequently obviated 
by the court in its further instructions to 
the jury: Payne v. Railway Co., 15 W.. 522. 

The supreme court must take cognizance 
of matters brought before it by a supple- 
mental record, which supplies the deficien- 
cies of the original record: Curry v. Catlin, 
12 W., 322. 

The transcript on appeal cannot be cor- 
rected in the appellate court by affidavits 
or other extrinsic evidence: Ward v. In- 
surance Co., 12 W., 631. 

The fact that the appellant has failed to 
except to the findings and conclusions of 
the trial court does not furnish grounds 
for striking the statement of facts from 
the files: Hannegan v. Ruth. 12 W., 65. 

Leave to file a supplemental transcript 
for the purpose of disclosing a want cf 
jurisdiction will not be given, where the 
supreme court has already taken action 
upon the original record: Watson v. Saw- 
yer, 12 W., 35. 

A statement will not be stricken because 
additional matter was incorporated therein 
after service, where the additional matter 


Ae 


is such as the clerk was required to make 
part of the record, or which has no effect 
upon, or application to, the rights of the 
respondent: Building Co. v. Jones, 9 W., 


434. 
FAILURD TO FILE TRANSCRIPT.—A 


motion to dismiss an appeal because the 
transcript and brief were not filed within 
the time required by law will not be 
granted when the facts shown establish a 
sufficient excuse for the delay: Benn V. 
Chehalis County, 10 W., 294; State v. Wil- 
son, 7 W., 302; but the failure of an ap- 
pellant for four months after taking an 
appeal to have the transcript and state- 
ment of facts filed in the supreme court 
will work a dismissal of the appeal: Coen- 
rane v. Gunderson, 11 W.. 141; Baker v. 
Iron Works Co., 11 W.. 535. 

An appeal will be dismissed where the 
only excuse for failing to tile the transcript 
within the time required by law is the 
certificate of the clerk "that owing to the 
press of other business in my office I have 
been unable to sooner make up this tran- 
script’: Chehalis County v. Pearson, 10 
W., 216. 

A motion to dismiss an appeal for failing 
to send up the record and to diligently 
prosecute the appeal will not be enter- 
tained, when the motion Is not made until 
after the appellant has furnished the rec- 
ord: Gustin v. Jose, 10 W.. 217. 

In order to procure a dismissal of an 
appeal for a failure to file the transcript 
within the time required by law, the re- 
spondent must move therefor on a short 
record, giving ten days’ notice of the mo- 
tion to the appellant: Cochrane v. Gun- 
derson, 10 W., 326. 

t 


§ 6514. Time for Filing and Serving Briefs. 

Within ninety days after an appeal shall have been taken by notice as 
provided in this title, the appellant shall serve on the respondent three copies 
and shall file with the clerk of the superior court fifteen copies, together 
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with proof or written admission of service as aforesaid, of a printed brief on 
the appeal upon his part, which brief shall clearly point out each error that 
the appellant relies on for a reversal, and shall conform to such regulations 
of its contents in other respects, and its form and size, as the supreme court 
by its rules may have prescribed. Within thirty days after the service of the 
appellant’s brief, the respondent shall likewise serve and file with the clerk 
of the superior court, with like proof of service, the like numbers of copies 
of a printed brief on the appeal upon his part, which shall likewise conform 
to the rules of the supreme court. The time for service and filing of briefs, 
as in this section prescribed, may be extended by order of the superior court 
for good cause shown, or by stipulation of the parties concerned; and if the 
time for filing any statement of facts shall be extended by order or stipulation, 
the time herein prescribed for serving and filing the appellant’s brief shall 
thereby be correspondingly extended. The appellant may also serve and file 
in the supreme court at any time before the hearing of the appeal shall begin 
like numbers of a further printed bricf or briefs strictly in reply to the re- 
spondent’s brief, and either party may, after the filing of his briefs and not 
less than one day prior to the hearing of the appeal, submit to the supreme 
court and to the adverse party a written or printed statement of any addi- 
tional authorities, with suitable comment thereon strictly in support of the 
positions taken in his brief hereinabove required to be filed. But the appel- 
lant shall not be permitted to urge in any such reply brief or statement of 
additional authorities, or on the hearing, any grounds for reversal not clearly 
pointed out in his original brief. [L. 93, p. 127, $ 15.] 


Where the appellant files a typewritten rors relied on for a reversal in his brief, the 
brief gt will, unon motion, be stricken from brief will be stricken and the judgment af- 


the record and the judement aftirmed: firmed: Haugh v. Tacoma, 12 W., 386; Col- 
State v. Oleson, 9 W., ton Co. v. Duff, 11 W., 35; Perkins v. Mitch- 
Where no eben rights have been ell, 15 W., 470; State v. Zettler, 15 W., 


prejudiced by the delay in filing briefs, An appellant will not be permitted to 


they will not be ordered stricken because 
not filed within the prescribed time: In re 
Hill’s Heirs, 7 W., 421. 

An oral stipulation made out of court 
between the parties to an appeal, extending 
the time for filing the briefs, will not be 
recognized by the supreme court as bind- 
irg: Livesley v. Pier, 9 W., 658. 

DEFECTIVE BRIEF.—The fact that ap- 
pellant’s brief does not designate all the 
defendants as respondents is not a ground 
for dismissing the appeal, if the notice of 
appeal was properly entitled and was 
served upon all the parties appearing in 
the action: Warburton v. Ralph, 9 W., 537, 

Where many of the points argued in 
appellant’s brief purport to be based upon 
parts of the record, without indicating the 
pages thereof, the court will not hear the 
appeal until after an amendment of the 
brief upon terms imposed: State v. Car- 
ter, 8 W., 272; Froelich v. Morse, 15 W., 636. 

Where the insufficieacy of the complaint 
to sustain the judgment has not been ques- 
tioned in the appellant’s brief, the point 
will not be considered: State v. Rohde, 8 
W., 362. 

ASSIGNMENT OF FRRORS.—Where an 
appellant fails to clearly point out the er- 


§ 6515. 


urge grounds of reversal in his reply brief 
not assigned or discussed in his opening 
brief: Peck v. Stanficld, 12 W., 101; Vestal 
v. Morris, 11 W.. 451. 

Errors not pointed out and relied upon in 
the original bricf of a party to an appeal 
can net be availed of for the first time on 
a petition for a rehearing: State v. Moss, 
13 W., 42. 

General objections to the statement of 
facts will not be considered, when no spe- 
cific error has been called to the court’s 
attention, either in the brief or by refer- 
ence to the transcript: Payne v. Railway 
Co., 15 W., 

Although’ the errors relied on are not 
specitically assigned, an appeal will not be 
dismissed where reference is made in the 
ay.pellant’s brief to obj-ctions in the record 
which were passed upon by the court when 
making the order appealed from: Chand- 
ler v. Shingle Co., 13 W., 89. 

An assignment of error that the court 
erred in overruling a demurrer to an 
answer is sufficiently definite, especially 
when the court in so ruling does not dis- 
close its reasons therefor: Phelpsa v. Taco- 
ma, 1 W., 367. 


522 


Jurisdiction, Effect of Appeal Upon. 


Upon the taking of an appeal by notice as provided in this title, and 
the filing of a bond to render the appeal effectual, the supreme ccurt shall 
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acquire jurisdiction of the appeal for all necessary purposes, and shall have 
control of the superior court and of all inferior officers in all matters per- 
taining thereto, and may enforce such control by a mandate or otherwise, 
and, if necessary, by fine and imprisonment, which imprisonment may be 
continued until obedience shall be rendered to the mandate of the supreme 
court. But the superior court shall, nevertheless, retain jurisdiction for the 
purpose of all proceedings by this act provided to be had in such court, and 
for the purpose of settlement and certifying of bills of exceptions and state- 
ments of facts, and for all purposes in so far as the cause is not affected by 
the appeal. [L. 793, p. 128, § 16.] 


Where an appeal has been perfected, the 
superior court no longer has jurisdiction 
for the purpose of any action except such 
as is especially provided for in the appeal 
act: State v. Superior Court, 15 W., 376. 

MODIFICATION OF JUDGMENT.— 
Neither the trial court nor the supreme 
court has power to modify a judgment 
after the time therefor has expired: Wolf- 
erman v. Bell, 8 W., 140. 

After an appeal has been taken, the ap- 
pellant’s right to a reversal will not be 
affected by an offer of the respondent to 
corsent to @ modification of the judgment 
for the purpose of correcting error there- 
in: Leake v. Hayes, 13 W., 213. 

A judgment in the supreme court for 


been served nor appeared in the action is 
absolutely void, and may be properly at- 
tacked by a proceeding in that court to 
have the judgment modified: Bell v. 
Waudby, 7 W., 203. 

The judgment of the supreme court upon 
appeal in an equity case cannot be modified 
by the superior court after the cause has 
been remanded: State v. Superior Court, 
7 W., 234. 

A stipulation pending appeal, providing 
for a distribution of a portion of the fund 
in controversy, will not deprive appellants 
of the benefit of their appeal, when the 
stipulation shows that it was not intended 
as an abandonment of their appeal: Seat- 
tle v. Liberman, 9 W., 276. 


costs against defendants who have not 


$ 6516. Calendar, How Prepared. 

All appeals in which the record shall have [been} filed in the supreme 
court at least ten days before the beginning of any stated session of the. court, 
shall be placed on the calendar of the court for hearing at such session; and 
the subsequent filing of a supplementary record shall not affect the position 
of the appeal on the calendar. But the hearing of an appeal may at any 
time be postponed by the court or continued for the session, of its own motion 
or for good cause shown, and on such terms as may be just. [L. 793, p. 128, 


8 17.] 


Cases on appeal will not be heard out of public considerations justify such a course: 
their regular order, except where grave Olympia v. Moore, 7 W., 236. 


$ 6517. Motion to Dismiss. 

Any respondent may move the supreme court, at such time and in such 
manner as the court by its rules may have prescribed, to dismiss an appeal 
either on the ground that the court has no jurisdiction of an appeal from 
the judgment or order from which the appeal was taken, or that the notice 
of appeal was not served or filed within the time limited by law, or is insuffi- 
cient, or that the appeal bond was not filed within the time limited by law, . 
or is not in form or substance such asto render the appeal effectual, or that 
the appellant’s brief has not been served or filed, or that the record on appeal 
has not been sent up, or that the appeal has not been diligently prosecuted 
or on any ground going to the merits of the further prosecution of the appeal, 
or on any two or more of the grounds hereinabove mentioned; and there may 
be combined with a motion to dismiss a motion to affirm the judgment or 
order appealed from, or a motion for damages on the ground that the appeal 
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was taken merely for delay, or was manifestly unauthorized by law, or both 
such motions. A general appearance in the supreme court shall not be a 
waiver of the right to make any motion herein authorized. [L. 793, p. 129, 


8 18.] 


A motion to dismiss an appeal, which is 
Mot set out in respondent’s brief, will not 
be considered, when it involves no juris- 
dictional question: Luce v. Luce, 15 W., 
608; but a motion addressed to the juris- 
diction of the appellate court will be en- 
tertained at any time, although not in- 
corporated in the brief of the moving party: 
First Natl Bank v. Carter, 10 W., 11. 

An appeal by the state from a judgment 
sustaining a demurrer will be dismissed, 
When the attorney-general, who appears 
for the state, concedes that the demurrer 
Was properly sustained: State v. Smith, 
7 W., 194. 

An appeal from a judgment refusing an 
injunction to prevent a county treasurer 


. 


from paying a warrant is not subject to 
dismissal because of the act of the treas- 
urer in making payment suvsequent to the 
appeal: Hartson v. Dale, 9 W., 379. 

The dismissal of an appeal on motion 
will not oust the supreme court of juris- 
diction to enter judgment against the ap- 
pellant and his sureties in the appeal bond: 
Allen v. Catlin, 9 W., 603. 

Laws of ’93, p. 372, § 106, providing for the 
deposit of sufficient money to pay the judg- 
ment and costs upon appeal frum a judg- 
ment for the sale of lands for taxes, does 
not apply where the assessment was abso- 
lutely void: In re Lockwood’s Applica- 
tion, 11 W., 704 ` 


$ 6518. Hearing and Disposition of Motion. 

If the supreme court, on the hearing of any such motion or motions, 
shall find the grounds, or any thereof, alleged for the same to be well taken 
and true in fact, the court may grant the same, in whole or in part; but 
when any such motion does not go to the substance of the appeal or to the 
right of appeal, and the court shall be of the opinion that the moving party 
can be compensated in costs or by the imposition of other terms for any 
delay of the appellant which is made the ground of any such motion (except 
a failure to take the appeal within the time limited by law), the court in its 
discretion may deny the motion, on such terms as may be just. The court 
shall, upon like terms, allow all amendments in matters of form curative of 
defects in appellate proceedings, to the end that substantial justice be secured 
to the parties; and no appeal shall be dismissed for any informality or defect 
in the notice of appeal or the service thereof, if ‘from the notice or other 
parts of the record on appeal it appears that the adverse party has had suff- 
- cient notice of the appeal, describing the judgment or order appealed from 
with such certainty that his substantial right would not be prejudiced by the 
hearing of the appeal. [L. 793, p. 129, § 19.] 


$ 6519. Second Appeal. 

No withdrawal of an appeal, and no dismissal which does not go to the 
substance of or the right to the appeal, shall preclude any party from taking 
another appeal in the same cause, within the time limited by law. [L. 793, | 
p. 130, § 20. ] 


Although an appellant nas the right to 
dismiss his appeal with a view to a second 
appeal, such dismissal] will not be granted 
him without prejudice, but the supreme 
court will retain jurisdiction for the pur- 


§ 6520. What May be Reviewed. 


pose of affirming the judgment in case the 
appellant fails to prosecute a second ap- 
peal within the time allowed by law: Agas- 
siz v. Kelleher, 9 W., 656. 


Upon an appeal from a judgment, the supreme court may review any 


intermediate order or determination of the court below which involves the 
merits and materially affects the judgment, appearing upon the record sent 
up from the superior court. Any questions of fact or of law, decided upon 
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trials by the court or by referees, in either legal or equitable causes, may be 
reviewed, when exceptions to the findings of fact or to the conclusions of 
law, or both, have been duly taken, by either party and sent up in the record 
on appeal; and in actions legal or equitable, tried by the court below without 
a jury, wherein a statement of facts or bill of exceptions shall have been 
certified, the evidence of facts shown by such bill of exceptions or statement 
of facts shall be examined by the supreme court de novo, so far as the findings. 
of fact or a refusal to make findings based thereon shall have been excepted 
to, and the cause shall be determined by the record on appeal, including such 
exceptions or statement. [L. 793, p. 130, § 21.] 


EXTENT OF REVIEW.—Matters not 
appearing in the record on appeal will not 
be considered by the supreme court: State 
v. McQuade, 12 W., 554; State v. Rohde, 8 
W., 362. 

Error prejudicial to a respondent will not 
be noticed in an appellate court when he 
has taken no appeal from the judgment 
of the trial court: Langert v. avid, 14 
W., 389; Glenn v. Hill, 11 W., 

Where an appeal has been taken from 
only a portion of a judgment, the appel- 
lant cannot challenge the sufficiency of the 
complaint: Le May v. Baxter, 11 W., 649. 

After reversal and a re-trial, an objec- 
tion to the sufficiency of the original com- 
plaint cannot be raised for the first time 
upon a second appeal: Dennis v. Kass, 
13 W., 

The fact that an order is irregular or 
void for want of jurisdiction on the part 
of the court to make it will not prevent 
its reversal on appeal: Sheppard v. Guis- 
ler, 10 W., 4l. 

Failure of the court to make special find- 
ings cannot be urged ~an appeal, where no 
requests therefor appear in the record: 
Davis v. Ford, 15 W., 107. 

An appellant may urge as error the 
fact that judgment was taken against his 
co-defendant before the expiration of the 
time allowed by law for answer, although 
said defendant failed to appeal therefrom, 
when plaintiff’s right to jueement against 
appellant is dependent upon his right to 
judgment against his co-defendant: Mur- 
rav v. Guse, 10 W., : 

Where a case has been fairly and 
fully tried upon the evidence, or the 
action of the lower court complained 
of is substantially correct, the appel- 
late court will not consider erroneous 
rulings upon technical questions of prac- 
tice of sufficient importance .o Warrant a 
reversal: Clein v. Wandschneider, 14 W., 
257; Delamater v. Smith, 14 W., 261; Mason 
v. McGee, 15 W., 272. 

Upon an appeal from an order incident to 
a receiver's suit, the appellate court is not 
authorized to inquire into the regularity 
of the proceedings leading up to the ap- 
pointment of the receiver: Radebaugh v. 
Railway Co., R8 W.. 570. 

On an appeal from an order appointing 
a receiver, the appellate court is author- 
ized to examine fully into the matter, and 
determine whether the discretion reposed 
in the lower court has been abused: Rob- 
erts v. Bank, 9 YV., 12. 

JUDICIAL NOT ICE OF RECORDS.— 
The supreme court will take judicial notice 
of its own records and of what issues were 
presented for determination by the record 
in a given cause: Stallcup v. Tacoma, 13 
W., 141. 

EVIDENCE, SUFFICIENCY OF.— 
Where there was sufficient competent evi- 
dence before the jury to sunpoart the ver- 
dict, it will not be disturbed upon appeal: 


Moore v. Palmer, 14 W., 134; Bucklin v. Mil- 
ler, 12 W., 152; Robertson v. Woolley, 12 W., 
326; Aultman v. Mills, 9 W., 68; Moore v. 
Brownfield, 7 W., 23; Burden v. Crepp, T 


The verdict of a jury will not be set 
aside upon appeal where there is any sub- 
stantial conflict in the testimony: Miller 
v. Bean, 13 W., 516; Mitchell v. Railway 
Co., 13 W., 560; Klepsch v. Donald, 8 W., 
162; State v. Manville, 8 W., 523. 

Where there is a substantial conflict over 
the facts upon which a temporary injunc- 
ticn has been granted, the supreme court 
will not, on an appeal from such order, dis- 
turb the action of the lower court: West 
Coast Co. v. Winsor, 8 W., 490. 

Where the testimony is presented in the 
shape of depositions the supreme court is 
warranted in setting aside the verdict of 
the jury when satisfied it is against the 
evidence: Graetz v. McKenzie, 9 W., 696. 

When the insufficiency of the evidence to- 
support the verdict is not specified as a 
ground for a new trial before the trial 
court, the objection cannot be urged on 
appeal: Grocery Co. v. Barlow, 12 W., 21: 
Tingley v. Land Co., 9 W., 34. 

Where the amount of damages found by 
the jury has been revised by the trial court, 
the appellate court will not interfere with 
the verdict so revised, in the absence of 
something in the record authorizing such 
et daa Washington v. Railway Co., 

If-the jury finds a verdict for the princi- 


pal and Interest of a promissory note, it’ 


will not be disturbed on the ground that 
the note had been materially altered after 
execution, if the evidence on that point is 
conflicting, and the court’s instructions are 
not In the record. In such a case the ap- 
pellate court will presume that the trial 
court gave proper instructions and that the 
jury found the note had not been altered: 
Hardy v. Hohl. 11 W., 1. 

ACTIONS WITHOUT JURY.—REVIEW 
OF EVIDENCE.—The judgment or the 
findings of the lower court in an action 
tried without a jury will not be disturbed 
on an appeal where the evidence is conflict- 
ing: Doonan v. Morrison, 12 W., 49; Rid- 
dell v. Prichard, 12 W.. 601; Plaster Co. v. 
Johnson, 10 W., 445; Fisher v. SREY, 8 
W.. 327; ‘Dougan v. Abbott, 7T W., 

The supreme court will not are to 
substitute its judgment for that of the 
lower court upon questions of fact in a 
case tried by the lower court on testimony 
reported by a referee: Seattle v. Parker, 
13 W., 450. 

Tn all cases tried by tħe lower court 
without a jury. the appellate court will 
examine the evidence de novo. and may set 
aside the findings and conclusions of the 
trial court, even though the evidence be 
conflieting: Allen v. Swerdfiger, 14 W., 461. 

OBJECTIONS NOT RAISED BELOW.-— 
Objections which should properly be urged 
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before the lower court in the first instance, 
if not so made, will not be considered by 
the appellate court: Cook v. Tibbals, 12 
W., 207; Slater v. Bank, 12 W., 448; Grocery 
Co. v. Barlow, 12 W., 21; Bozzio v. Vaglio, 
10 W., 270: Warburton v. Ralph, 9 W., 537; 
State v. Regan, & W., 506; McEachern v. 
Brackett, 8 W., 65?; Railway Co. v. John- 
son, 7 W., 97; Main v. Johnson, 7 W., 321; 
Earles v. Bigelow, T W., 581. 

Objections to the introduction of evidence 
will not be considered on appeal, unless 
the proper grounds of objection were called 
to the attention of the trial court: Bolster 
v. Stocks, 13 W., 460; Price v. Scott, 13 W., 
514; Kohne v. White, 12 W., 199; Trust Co. 
v. Gallaher, 12 W., 507; Gustin v. Jose, 11 
W., 3 

The alleged unconstitutionality of an act 
will not be considered on appeal when 
not raised in the court below or in the 
briefs in the supreme court: Boom Co. v 
Smith, 15 W., 138. 

A defect of parties plaintiff 1s not ground 
for reversal where there is nothing in the 
record to show that the objection was 
raised on the trial: Jenkins v. Land Co., 
13 W., 502. 

The appellate court will not pass upon 
the effect of admitting incompetent evi- 
dence on cross-examination where the rec- 
ord does not contain the direct evidence 
upon which the cross-examination was 
based: Maitland v. Zanga, 14 W., 92. 

Objection to a statement of facts because 
it was served before the original was filed, 
should first be made to the trial court: 
State v. Moss, 13 W., 

An objection that no findings of fact were 

made by the trial court cannot be urged 
on appeal unless there was a request for 
a general finding, or an objection raised 
for want of one when presented in the 
lower court: Remington v. Price, 13 W., 76; 
Plaster Co. v. Johnson, 10 W., 445. 

On appeal, the appellant must confine 
himself to objections urged on the trial, 
nor will he be permitted, after having ex- 
cepted specially to a ruling of the lower 


court, to urge a different ground for the 
objection before the appellate court: 
Sweeney v. Elevator Co., 14 W., 562. 


Where there was no objection made to 
the introduction of testimony, and no mo- 
tion for a non-suit for a failure of proof, 
or any request for an instruction to the 
jury to find for the appellant for such fail- 
ure, an objection to the form of the action 
can, at most, only raise the question as to 
whether the evidence was sufficient to sus- 
tain the verdict: Id. 

EXCEPTIONS TO FINDINGS, ETC.— 
A general exception to all the findings of 
the lower court is sufficient on appeal to 
obtain a review of the evidence, or to raise 
any question as to the correctness of any 
particular findings: Ballard v. Keane, 13 
W., 201; Hannegan v. Roth, 12 W., 65; Ir- 
win v. Water Co., 12 W., 112; Moyer v. Van 
de Vanter, 12 W., 377; Cook v. Tibbals, 12 
W., 207; Fremont Co. v. Denny, 12 W., 251; 
Schoonover v. Condon, 12 W., 475; Black- 
well v. McLean, 9 W., 301. 

Im an equitable action, when the find- 
ings of fact of the trial court have been 
auly excepted to, the appellate court must 
review the evidence: Cleveland v. Glover, 
13 W., 151; Roberts v. Bank, 11 W., 550. 

An appeal will not be dismissed because 
the findings of fact of the trial court and 
the exceptions thereto are not printed in 
appellant's brief. where the decree ap- 
pealed from is attacked on the ground that 
it is not supported by the evidence: Fares 
v. Gleason, 14 W., 

A finding of fact by the trial court, even 
in an equitable proceeding, will not be set 
aside upon appeal, unless there is a pre- 
ponderance of evidence against it: Scott 


OF APPEALS TO THE SUPREME COURT. 


[2 6520 


v. Bourn, 13 W., 471; Harnay v. Peterson, 
9 W., 152; Roy v. Scott. 11 W., 

Where a bill of exceptions does not make 
a record of what actually happened upon 
the trial, but of what occurred on the hear- 
ing of the motion for a new trial, it is not 
entitled to consideration by the appellate 
court: Waite v. Stroud, 9 W., 333. 

Errors arising upon a ruling. of the court 
tn regard to the right of argument cannot 
be urged upon appeal after waiver at the 
trial: State v. Ackles, 8 W., 462. 

HARMLESS ERRORS. —Errors commit- 
ted by the trial court which are harmless 
will not be considered on appeal: Lewis v. 
McReavy, 7 W., 294. 

The admission ‘of incompetent evidence be- 
fore a jury whose verdict is advisory only, 
or in an action tried without a jury, is a 
harmless error, where there is sufficient 


competent evidence to warrant the find- 
ings of the lower court: Peck v. Stanfield, 
12 W., 101; Benson v. Hart, 10 W.. 301; Mer- 


chants’ Bank v. Peet, 9 W., 237, 

The exclusion of impeaching testimony 
is not prejudicial error, where the facts to 
which the witness has testified are testified 
to by a number of other witnesses: State 
v. Holmes, 12 W., 109. 

Error cannot be predicated upon an im- 
proper question asked upon cross-exami{na- 
tion, to which objection is not made until 
after answer to it, and the answer as given, 
is one alleging ignorance upon the subject 

matter of the question: Harker v. Wool- 
ery, 10 W., 484. 

Taking the plaintiff's testimony, because 
of inability to attend court, at his resi- 
dence, in the presence of the judge, jury 
and counsel, while an irregularity, is not 
prejudicial error: Sutton v. Snohomish, 11 


24. 
Where it appears from the record and 
from the verdict of the jury that they 
were not misled by erroneous instructions 


of the court. the error is harmless and 
will not warrant a reversal: Gustin v. Jose, 
li WV., 348. 


Although an instruction to the jury may 
have been wrongfully given, it is binding 
and conclusive on the jury: Pepperall v. 
Transit Co., 15 W., 176. 

The refusal of the court to strike out 
improper remarks of counsel at the time 
of their utterance is harmless error, where 
the court later instructs the jury to dis- 
regard them: State v. Regan, 8 W., 

Although the refusal of the court to com- 
pel plaintiff, on motion, to elect between 
two causes of action pleaded in his com- 
plaint may be error, it is not prejudicial 
if an election be made by plaintiff at the 
opening of the trial: Van Hook v. Burns, 
10 W.. 22. 

Although the court may have errome- 
ously treated the trial of a cause as an 
action at law instead of in equity, and per- 
mitted a trial by jury. yet the error will 
be regarded as harmless on appeal, when 
it appears from a review of all the proof 
that the jury reached a correct conclusion, 
and that the findings of the court must 
have been the same as that of the jury: 
Baker v. Bicknell, 14 W., 29; Weigle v. Ins. 
Co., 12 W.. 449. 

A verdict for one dollar in an action for 
damages will not be disturbed upon objec- 
tion of the appellant that the testimony 
shows the respondent was entitled to a 
much larger sum if entitled to recover at 
all: Saylor v. Montesano, 11 W., : 

DISCRETION OF COURT.—Where a 
motion for default for failure to plead 
within the time ordered by the court has 
been denied, it must be presumed on ap- 
peal that sufficient was shown to justify 
the exercise of the court’s discretion in 
that regard: Plummer v. Weil, 15 W., 427. 

A motion for a new trial is addressed to 
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the sound discretion of the trial court, an, 12 W., 615; Rigney v. Water Co., 9 W., 
and unless it appears that there was an 245; State v. Owens, 15 W., 468; Trumbull 
abuse of discretion, the action of the court v. Jackman, 9 W., 524; Kohler v. Railway 
in granting or denying the motion will not Co., 8 W., 452; Rinehart v. Watson, 1 W., 
be disturbed on appeal: Rotting v. Clem- 526. á 
§ 6521. Powers of Supreme Court. 

Upon an appeal from a judgment or order, or from two or more orders 
with or without the judgment, the supreme court may affirm, reverse or modify 
any such judgment or order appealed from, as to any or all of the parties, 
and may direct the proper judgment or order to be entered, or direct a new 
trial or further proceedings to be had; and, if the appeal is from a part of 
a judgment or order, may affirm, reverse or modify as to the part appealed 
from. The decision of the court shall be given in writing, and no cause 
shall be deemed decided until the decision in writing is filed with the clerk. 
In giving its decision, if a new trial is granted, the court shall pass upon 
and determine all the questions of law involved in the cause presented upon 
such appeal and necessary to the final determination of the cause. [L. 793, 
p. 130, § 22.] 


See Const., Art. IV., §§ 2, 4. are entirely different: Hughes v. Bravin- 
LAW OF THE CASE.—The decision of der, 14 W., 304 
the supreme court construing a statute, ACTION UPON REVERSAL.—The judg- 


whether proper or not, is the law of the ment of the supreme court affirming a de- 


case in another action between the same 
parties, upon the same subject matter: 
Wilkes v. Davies, 8 W., 112. 

All questions which were, or which, if 
presented, might have been determined 
upon appeal, will not be considered by the 
appellate court upon a second appeal of the 
Same case: Dennis v. Kass, 13 W., 137. 

Where a case has been reversed upon the 
ground of the insufficiency of the evidence 
to sustain the verdict, such decision stands 
as the law of the case upon a re-trial in 
which the evidence is substantially the 
same as that upon which the case was first 
tried: Furth v. Snell, 13 W., 660. 

Where a cause has been reversed upon 
appeal and sent back for re-trial, the fail- 
ure of the lower court to comply with the 
directions for re-trial is error: Tacoma 
Assn. v. Clark, 8 W., 289; Soules v. McLean, 
15 W., 22. 

Where a case has been remanded for a 
new trial, the decision of the appellate 
court is not binding upon the trial court 
if the facts developed on the second trial 


cision on appeal is finat, and injunction 
will not He to restrain its enforcement until 
the case can be re-tried at tne suit of the 
losing party: Cochrane v. Van de Van- 
ter, 13 W., . 

The appellate court may, upon the re- 
versal of a judgment, grant leave to the 
respondent to amend its complaint in ac- 
cordance with the facts proven: Greer v. 
Squire, 9 W., 359. 

The appellate court is justified, upon re- 
versing a case, in directing tne lower court 
to enter judgment in a smaller sum, where 
it is satisfied that the evidence on a re- 
trial would not differ from that given ar 
veo fee hearing: Seattle v. Parker, J3 

450 

VALIDITY OF STATUTE.—The validity 
of a statute is not involved where the ques- 
tions raised are merely as to whether an 
action is properly brought under the stat- 
ute, whether a recovery can be had under 
the statute, or whether there is any stat- 
ute governing the particular action: Doty 
v. Krutz, 13 W 


§ 6522. Damages May be Awarded, When. 
Upon the atfirmance of any judgment or order for the payment of money, 


the collection of which, in whole or in part, has been stayed by an appeal 
bond, as in this title provided, the court may award to the respondent dam- 
ages upon the amount superseded; and, if satisfied by the record that the 
appeal was taken for delay only, the court must so award such damages not 
exceeding fifteen per cent of the sum by such judgment or order recovered 
or directed to be paid, as will effectually tend to prevent the taking of appeals 
for delay only. [L. 793, p. 131, $ 23.] 


Upon the dismissal of an appeal for want ages will not be allowed when no special 
of prosecution, in giving judgment against damage is shown: Cady v. Case, 10 W., 140. 
the sureties upon the appeal bond, dam- 


§ 6523. Judgment Against Appellant and Sureties. 
Upon the affirmance of a Judgment or [on] appeal for the payment of 
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money, the supreme court shall render judgment against both the appellant 
and his sureties in the appeal bond for the amount of the judgment appealed 
from (in case the bond was conditioned so as to support such judgment) and 
for the damages and costs awarded on the appeal; and in any other case of 
affirmance the supreme court shall likewise render judgment against both 
the appellant and his sureties in the appeal bond for the amount recoverable 
according to the condition of the bond, in case such amount can be ascer- 
tained by the court without an issue and trial. [L. 93, p. 131, § 24.] 


It is within the jurisdiction of the su- when affirming judgment against the ap- 
preme court to enter judgment against the pellants: Hanna v. Savage, 8 W., 432. 
principals and sureties un a stay bond 
§ 6524. Rehearing, Limitation On—Remititur. 

If a petition for re-hearing or an appeal be filed within thirty days after 
the filing of the decision of the supreme court, the remittitur upon the appeal 
shall not be sent down to the lower court till such petition shall have been 
acted upon by the supreme court. But at the expiration of thirty davs after 
the filing of the decision of any cause on appeal in case no petition for re- 
hearing shall be filed, or in case such a petition is filed and is denied by the 
court, then forthwith upon such denial the clerk of the supreme court shall 
send down to the superior court from which the appeal was taken a remittitur 
in the cause, which shall consist of the judgment of the supreme court, and 
a certified copy of the opinion of the court in case any judgment or order 
appealed from was reversed or modified thereby. [L. 793, p. 131, § 25.] 

After the denial of a petition for a re- titur to the lower court, jurisdiction of the 
hearing or for the re-instatement of an cause in the appellate court entirely ceases: 
appeal, and the transmission of the remit- Ward v. Insurance Co., 12 W., 631 
§ 6525. Effect of Judgment—Execution Under. 

If the supreme court affirm or modify any judgment or order appealed 
from, it may remand the cause to the court below with directions to carry 
the same into effect, or it may itself issue the necessary. process for that 
purpose to the sheriff of the proper county, as it may deem advisable. If 
the cause is remanded to the court below to have such judgment or order 
carried into effect, the decision of the supreme court, and its order entered 
thereon, upon being certified to the court below and entered on its records, 
shall have the same force and effect therein as if made and entered by the 
court below during its session. Executions issued from the supreme court 
shall be similar to those from the superior court, and of like force and effect, 
and returnable in the same time. [L. 793, p. 131, § 26.] 


After a cause has been remanded, the carry into effect the decision of the su- 
lower court may hear evidence and take preme court: Spinning v. Drake, 7 W., 1. 
such other proceedings as are necessary to 
§ 6526. Effect of Reversal—Writ of Restitution. 

If by a decision of the supreme court the appellant becomes entitled 
to a restoration of any part of the money or property that was taken from 
him by means of the judgment or order appealed from, either the supreme 
court or the court below may direct an execution or writ of restitution to 
issue for the purpose of restoring to the appellant his property, or the value 
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thereof. But property acquired by a purchaser in good faith, under a judg- 
ment subsequently reversed, shall not be affected by such reversal. [L. 793, 


p. 132, § 27.] 


Upon the reversal of a judgment against 
a defendant, he is not entitled to judgment 
in the appellate court upon notes pleaded 
in his cross-complaint, when he has not 
urged his right thereto in the appellate 
court, and the evidence below on the sub- 
ject was meager and unsatisfactory: Lib- 
bey v. Packwood, 11 W., 1 


Where a cause has been appealed and 
judgment rendered by the appellate court, 
no interference therewith will be tolerated 
on the part of the lower court by any pro- 
ceeding in the cause other than such as is 
directed by the appellate court: State v. 
Superior Court, 8 W., 591. 


§ 6527. Death of Party Not to Affect Appeal. 

The death of a party after the rendition of a final judgment in the 
superior court shall not affect any appeal taken, or the right to take an 
appeal; but the proper representatives in personalty or realty of the deceased 
party, according to the nature of the case, may voluntarily come in and be 
admitted parties to the cause, or may be made parties at the instance of 
another party, as may be proper, as in case of death of a party pending an 
action in the superior court, and thereupon the appeal may proceed or be 
taken as in other cases; and the time necessary to enable such representatives 
to be admitted or brought in as parties shall not be computed as part of the 
time in this act limited for taking an appeal, or for taking any step in the 
progress thereof. [L. 793, p. 132, § 28.] 


Where judgment has been rendered prior upon which the action is founded to the 
to the death of a party defendant, the jur- administrator of such defendant's estate: 
isdiction of the supreme court is not af- Strong v. Eldridge, § W., 595. 
fected by the failure to present the claim 


§ 6528. Costs of Appeal. 

Costs shall be allowed in the supreme court, irrespective of any costs 
taxed in the case in the court below, to the prevailing party in the supreme 
court, on any appeal in any civil action or proceeding as follows: The fees 
of the clerk of the supreme court paid by the prevailing party, the fees of 
the clerk of the court below for preparing, certifying and sending up the 
records on appeal, or any supplementary record, paid by the prevailing party, 
and twenty-five dollars attorneys’ fees, besides his necessary disbursements 
for the printing of briefs, and any sum actually paid or incurred by the 
prevailing party as stenographer’s fees, not exceeding ten cents a folio, for 
making a transcript of the evidence or any part thereof included in the bill 
of exceptions or statement of facts; but when the judgment of the court 
below shall be affirmed in part and reversed in part, or affirmed as to some 
of the parties and reversed as to others, or modified, the costs shall be in 
the discretion of the court, and when the judgment is reversed and a new 
trial ordered, the court may in its discretion direct that costs of the pre- 
vailing party shall abide the result of the action. When in the opinion of 
the supreme court a brief of the prevailing party shall be unnecessarily long, 
or improper in substance, the court may in its discretion order the disallow- 
ance as costs of any part or the whole of the disbursements for printing the 
same. [L. 793, p. 132, § 29.] 


See supra § 5172 and notes. titled to a voluntary dismissal without the 
Where an appeal is taken by the attor- imposition of costs: Grunewald v. Grocery 
neys of a party to an action, contrary to Co., ll W., 478. 
his wishes and directions, such party is en- 
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§ 6529. Effect of Appeal in Criminal Actions. 

An appeal by a defendant in a criminal action shall stay the execution of 
the judgment of conviction. In case the defendant has been convicted of a 
felony, and has been unable to furnish the bail bond required by section 6530 
pending the appeal, the time during which he remains in the jail of the county 
from which the appeal is taken shall be deducted from the term for which he 
was theretofore sentenced to the penitentiary, if judgment against him be 
affirmed. [L. 793, p. 133, § 30.] 


§ 6530. In What Cases Bail Authorized. 

In all criminal actions, except capital cases in which the proof of guilt is 
clear or the presumption great, upon an appeal being taken from a judgment 
of conviction, the court in which the judgment was rendered, or a judge 
thereof, must, by an order entered in the journal or filed with the clerk, fix and 
determine the amount of bail to be required of the appellant; and the appel- 
lant shall be committed until a bond to the state of Washington in the sum 
so fixed be executed on his behalf by at least two sureties possessing the quali- 
fications required for sureties on appeal bonds by section 6509 of this title, 
such bond to be conditioned that the appellant shall appear whenever required, 
and stand to and abide by the judgment or orders of the appellate court, 
and any judgment and order of the superior court that may be rendered or 
made in pursuance thereof. If the appellant be already at large on bail, his 
sureties shall be liable to the amount of their bond, in the same manner and 
upon the same conditions as if they had executed the bond prescribed by this 
section; but the court may by order require a new bond in a larger amount or 
with new sureties, and may commit the appellant until the order be complied 
with. [L. 793, p. 133, § 31.] 


§ 6531. Personal Appearance Not Necessary. 

Personal appearance of any party in the supreme court shall not be 
necessary on appeal in either civil or criminal actions. In criminal actions 
the defendant shall be entitled to close the argument. [L. 793, p. 134, § 32.] 


§ 6532. Proceedings in Case of Reversal in Criminal Cases. 

When in a criminal action the judgment against the defendant is reversed 
and it appears that no offense whatever has been committed, the supreme court 
must direct that the defendant be discharged; but if it appear that the de- 
fendant is guilty of an offense, although defectively charged in the indictment 
or information, the supreme court, if the defendant is in prison, must direct 
the keeper of the place of confinement to cause the prisoner to be returned to 
the sheriff of the proper county, there to abide the order of the superior court 
thereof; and such keeper shall be entitled to the usual fees therefor. [L. 93, 
p. 134, § 33.] 


$ 6533. Imprisonment Pending Appeal to be Deducted. 

If a defendant who has been in prison during the pendency of an appeal, 
upon a new trial ordered by the supreme court, shall be again convicted, the 
period of his former imprisonment shall be deducted by the superior court 
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from the period of imprisonment to be fixed on the last verdict of conviction. 
[L. 793, p. 134, § 34.] s 


§ 6534. Transcript of Judgment, Effect Of. 

A transcript of any order or judgment, or both, of the supreme court, 
certified under the seal of the court, shall be sufficient authority to any court, 
or to any officer on whom it may be served, to proceed according to its man- 
date. [L. 793, p. 134, § 35.] 


§ 6535. Appeals to be Heard on Merits. 

The supreme court shall hear and determine all causes removed thereto in 
the manner hereinbefore provided, upon the merits thereof, disregarding all 
technicalities, and shall upon the hearing consider all amendments which could 
have been made as made. [L. 793, p. 134, § 36.] 


§ 6536. Rules and Regulations. 

The supreme court is hereby authorized to make all needful rules and 
regulations not inconsistent with law concerning prarctice and procedure 
in cases appealed to the supreme court. [L. 93, p. 135, § 37. 


§ 6537. Method Herein Provided Exclusive. 

The mode provided by this title for appealing cases to the supreme court, 
and for securing a revision of the same therein, shall be exclusive and shall 
supersede all other methods heretofore provided. But no rights acquired 
under statutes which are abrogated by this title shall be lost by reason of the 
passage of this title, and all appeals pending when this title takes effect may be 
prosecuted to their determination as if this title had not been passed. [L. 793, 
p. 135, § 38.] 
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OF COMMENCEMENT OF CIVIL ACTIONS IN JUSTICE’S COURT. 


§ 6542. Civil Actions, How Commenced. 

Civil actions in the several justices’ courts of this state may be instituted 
either by the voluntary appearance and agreement of the parties, by the service 
of a summons, or by the service upon the defendant of a true copy of the com- 
plaint and notice, which notice shall be attached to the copy of the complaint, 
and cite the defendant to be and appear before the justice at the time and 
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place therein specified, which shall not be less than six nor more than twenty 
days from the date of filing the complaint. [Cf. L. 60, p. 245; L. ’73, p. 335, 
$ 19; Cd. 781, § 1712; 2 H. C., § 1452. ] 


See supra §§ 4681, 4682, and notes, jurisdic- 
tion of justices of the peace. 

See supra § 4684, territorial extent of juris- 
diction. 

A complaint coming into the possession 
of a justice of the peace by reason of his 
succession to the office cannot be presumed 
to be tiled by him on any other date than 
the day of his succession, though marked 


days from the date of filing: Nelson v. 
Campbell, 1 W., 261. 

Where jurisdiction of the person of de- 
fendant had not been acquired by a justice 
of the peace, the fact that, after a special 
appearance by defendant to object to the 
jurisdiction, which was overruled, the de- 
fendant submitted to trial, will not consti- 
tute a waiver of the want of jurisdiction: 


filed by him as of a later date; and defend- Woodbury v. Henningsen, 11 W., 12. 
ant must be cited to apnear within twenty 
§ 6543. Action by Summons, How Commenced—Forn, etc. 

A party desiring to commence an action before a justice of the peace for 
the recovery of a debt by summons shall file his claim with the justice of the 
peace, verified by his own oath, or that of his agent or attorney; and thereupon 
the justice of the peace shall, on payment of his fees, if demanded, issue a 
summons to the opposite party, which summons shall be in the following form, 
or as nearly as the case will admit, viz:— 


The State of Washington, 
County, SS. 
To the Sheriff or any Constable of said County. 
In the name of the state of Washington, you are hereby commanded to 
summon , if he (or they) be found in your county, to be and appear before 


me at , on day of , at o'clock, p. m. (or a. m.), to answer 
the complaint of , for a failure to pay him a certain demand, amounting 
to dollars and cents, upon (here state briefly the nature of the 


claim); and of this writ make due service and return. 
Given under my hand this day of , 18—. 
, Justice of the Peace. 


And the summons shall specify a certain place, day, and hour for the ap- 
pearance and answer of the defendant, not less than six nor more than twenty 
days from the date of filing plaintiff’s claim with the justice, which summons 
shall be served at least five days before the time of trial mentioned therein, and 
shall be served by the officer delivering to the defendant, or leaving at his place 
of abode, with some person over twelve years of age, a true copy of such sum- 
mons, certified by the officer to be such. [Cf. L. 760, p. 243, $ 29; L. 773, p. 
335, $ 20; Cd.’81, $ 1713; 2 H. C., § 1453.] 


See Const., Art. IV., § 27, process to run in the statute: Delidesheimer v. Brown. 8 


in name of state. Cal., 340. But where the summons is to be 
See supra § 4654, territorial extent of jur- served by publication, the return day may 
isdiction. be fixed at such time as will enable the 
See infra § 6546, process to run in name of summons to be published as required by the 
state. order before such return day: Seaver v. 


A justice of the peace cannot make a Fitzgerald, 23 Cal., 91; Hisler v. Carr, 34 
summons returnable at a duy further in Cal., 646. 
the future than the longest time specified 
§ 6544. Action by Complaint and Notice—Form. 

Any person desiring to commence an action before a justice of the peace 
by the service of a complaint and notice can do so by filing his complaint, 
verified by his own oath or that of his agent or attorney, with the justice, 
and when such complaint is so filed, upon payment of his fees, if demanded, 
the justice shall attach thereto a notice, which shall be substantially as fol- 
lows:— 
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The State of Washington, 
County, SS. 


To 
In the name of the state of Washington, you are hereby notified to be and 

appear at my office in , on the day of , 18—, at the hour of 

, — m., to answer the foregoing complaint, or judgment will be taken 

against you as confessed, and the prayer of the plaintiff granted. 
Dated , 18—. 


[Cf. L. 60, p. 245, $ 29; L. 73, p. 336, § 21; Cd.’81, $1714; 2 H. C., § 1454.] 


$ 6545. How Served. 

The complaint and notice shall be served at least five days before the time 
mentioned in the notice for the defendant to appear and answer the complaint, 
by delivering to the defendant, or leaving at his place of abode, with some 
person over twelve years of age, a true copy of the complaint and notice, cer- 
tified by the officer or person making the service to be such. [L. ’73, p. 337, 
§ 22; Cd.’81, § 1715; 2 H. C., § 1455.] 

Under this section, if the notice and com- son of the defendant is thereby conferred 
plaint are served on defendant by deliver- woe Woodbury v. Henningsen, 


ing a copy thereof to a child under the uge 
of twelve years no jurisdiction of the per- 


§ 6546. Style of Process. 
All process issued by justices of the peace shall run in the name of the 
state of Washington, be dated the day issued, signed by the justice granting 


and the same, as also the complaint and notice, shall be served by one of said 
officers. [Cf. L. 73, p. 337, § 23; Cd. 81, § 1716; 2 H. C., § 1456; L. 793, 
p. 264, $ 1; L. 95, p. 95, $ 1.] 


See Const., Art. IV., § 27, style of process. See note to § 6543, action by summons. 


$ 6547. Return of Process. 

Every constable or sheriff serving any process or complaint and notice, 
shall return thereon in writing the time, manner and place of service, and 
indorse thereon the legal fees therefor, and shall sign his name to such return. 
[Cf. L. 754, p. 229, § 31; L. 760, p. 246, § 37; L. 773, p. 337, § 24; Cd. ’81, 
§ 1717; 2 H. C., § 1457; L. 793, p. 264, $2; L. 795, p. 195, $ 2.] 

The constable is the executive officer of is required to perform in courts of record: 
the justice’s court, and is called on and au- Wilson v. Maddock, 5 Or., 480. 
thorized to do all the acts which the sheriff 
§ 6548. Service by Person Appointed by Justice—Return. 

Any justice may, by appointment in writing, authorize any person, other 
than the parties to the proceeding or action, to serve any process or paper 
issued by such justice; and any such person making such service shall return 
on such process or paper, in writing, the time and manner of service, and 
shall sign his name to such return, and be entitled to like fees for making such 
service as a sheriff or constable, and shall indorse his fees for service thereon: 
Provided, It shall not be lawful for any justice to issue any process or papers 
to any person but a regularly qualified sheriff or constable, in any precinct 
where such officers reside, unless from sickness or some other cause said sheriff 
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or constable is not able to serve the same. [L. 773, p. 337, § 25; Cd. ’81, 
$ 1718; 2 H. C., § 1458. ] 


$ 6549. Proof of Service. 

Proof of service in either of the above cases shall be as follows: When 
made by a constable or sheriff, his return signed by him and indorsed on the 
paper or process. When made by any person other than such officer, then by 
the affidavit of the person making the service. [L. 773, p. 337, § 26; Cd. ’81, 
§ 1719; 2 H. C., § 1459.] 


Service is sufficiently proved by the fol- “this twenty-fifth | day of April, 1879. W. 
lowing return: “I hereby certify that I Bettis, eae tte etc.: Cardwell v. Sa- 
have served the within summons by, deliv- bichi, 59 Cal., 490. 
ering a copy thereof personally at,” etc., 


$6550. Service by Publication—Form. 

In case personal service cannot be had by reason of the absence of the 
defendant from the county in which the action is sought to be commenced, it 
shall be proper to publish the summons or notice, with a brief statement of the 
object and prayer of the claim or complaint, in some weekly newspaper pub- 
lished in the county wherein the action is commenced; or if there is no paper 
published in such county then in some newspaper published in the nearest 
adjoining county, which notice shall be published not less than once a week for 
three weeks prior to the time fixed for the hearing of the cause, which shall 
not be less than four weeks from the first publication of said notice. Said 
notice may be substantially as follows:— 


The State of Washington, 
County of 


ss. 

In Justice’s Court, Justice. 
To 

In the name of the state of Washington, you are hereby notified that 
has filed a complaint (or claim, as the case may be) against you in said court, 
which will come on to be heard at my office in , in county, state 
of Washington, on the day of , A. D. 18—, at the hour of 
o’clock, — m., and unless you appear and then and there answer, the same 
will be taken as confessed, and the demand of the plaintiff granted. The 
object and demand of said claim (or complaint, as the case may be), is (here 
insert a brief statement). 

Complaint filed , A. D. 18—. —, J. P. 


[L. °73, p. 337, 8 27; Cd. ’81, § 1720; 2 H. C., $ 1460.] 


$ 6551. Proof of Service by Publication. 

Proof of service, in case of publication, shall be the affidavit of the pub- 
lisher, printer, foreman, or principal clerk, showing the same. [L. 773, p. 338, 
§ 28; Cd.’81, § 1721; 2 H. C., § 1461.] . 


gar are is satisfied if the affidavit be made by the editor: Pennoyer v. Neff, 9% 
F . (14, 


§ 6552. Written Admission Equivalent to Proof of Service. 

The written admission of the defendant, his agent or attorney, indorsed 
upon any summons, complaint, and notice, or other paper, shall be complete 
proof of service in any case. [L. 773, p. 338, § 29; Cd. 81, § 1722; 2 H. C., 
§ 1462.] 
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$ 6553. Jurisdiction, When Acquired. 

The court shall be deemed to have obtained possession of the case from 
the time the complaint or claim is filed, after completion of service, whether 
by publication or otherwise, and shall have contro! of all subsequent proceed- 
ings. [L. 773, p. 338, § 30; Cd. 781, § 1723; 2 H. C., § 1463.] 


See notes to § 4681 supra, jurisdiction of justices. 


$ 6554. Justice’s Docket, Entries in. 
Every justice of the peace shall keep a docket in a well bound book, in 
which he shall enter,— 

1. The titles of all actions commenced before him; 

2. The object of the action or proceeding, and if a sum of money be claimed, 
the amount of the demand; 

3. The date of the notice and the time of its return; and if an order to 
arrest the defendant be made, the statement of the facts on which the order is 
issued; 

4. The time when the parties, or either of them, appear, or their non- 
appearance, if default be made; | 

5. A brief statement of the nature of the plaintiff’s demand, and the amount 
claimed; and if any set-off be pleaded, a similar statement of the set-off and 
the amount estimated, and every motion, rule, order, and exception, with the 
decision of the court thereon; 

6. Every continuance, stating at whose request, and for what time; 

7. The demand for a trial by jury, when the same is made, and by whom 
made, the order for the jury, and the time appointed for the trial and return 
of the jury; | 

8. The names of the jury who appear and are sworn; the names of witnesses 
sworn, and at whose request; 

9. The verdict of the jury, and when received; and if the jury disagree and - 
are discharged, the fact of such disagreement and discharge; 

10. The judgment of the court, and the time when rendered; 

11. The time of issuing execution, and the name of the officer to whom de- 
livered, and an account of the debt and costs, and the fees duc to each person 
geparately; | 

12. The fact of an appeal having been made and allowed, and the time 
when; 

13. Satisfaction of the judgment, or any money paid thereon, and the time 
when; 

14. And such other entries as may be material. [Cf. L. 754, p. 227, § 25; 
L. 773, p. 339, § 31; Cd. 781, § 1724; 2 H. C., § 1464.] 


See supra § 5138, transcript of justice's Dec., 511; but the record kept by a justice 


docket for judgment lien. 

See supra § 4b41 and no'es. 

See note to § 6633 Infra. 

Justices’ courts have pecullar and limited 
jurisdiction, and the powers conferred upon 
them by the statute must be strictly pur- 
sued: Jones v. Justice’s Court, 97 Cal., 5.3. 

Entry of judgment in the docket is not 
the judgment itself, but Is the best «vide: c2 
of the judgment: Hickey v Hinsdaie, ‘7 
Am. Dec., 450; Coff.nan v. Hampton, 3i Am. 


is not the only evidence of what was done, 
and cmissions from the docket may be sup- 
Pace from other sources when necessary: 

lair v. Hamilton, 32 Cal., 49; see Scott v. 
Superior Court, Cal., 11. Statutes like 
the abave section seem to be peremptory in 
requiring every justice of the peace to keep 
a docket in which he shall enter the par- 
ticulars specified: but whether such stat- 
utes are considered directory, or a viola.jon 
of them as misconduct on the part of the 
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justice, courts will not allow the rights of vice as the law requires to give jurisdiction 
the parties to be defeated by mere irregu- of the person: Kane v. Desmond, 63 Cal., 
larities, omissions, or clerical defects: Fish 464: Denmark v. Tieng: 10 Cal., 93: Rowley 
y. Emerson, 44 N. Y., 376, 380; Hickey v. v. Howard, 23 Cal., 403. The fact of service 
Hinsdale, 77 Am. Dec., 450; "Blair v. Hamil- should be shown by the return of the officer 
ton, 32 Cal., 49. Entry in the docket of the on the summons: Denmark v. Liening, 10 
justice, to the effect that the summons was Cal., 93. 

returned served, does not show such a ser- 


$ 6555. Infant to Sue by Guardian or Next Friend. 

No action shall be commenced by an infant plaintiff, except by his guar- 
dian or until a next friend for such infant shall have been appointed. When- 
ever requested, the justice shall appoint some suitable person, who shall con- 
sent thereto in writing, to be named by such plaintiff, to act as his next friend 
in such action, who shall be responsible for the costs therein. [L. ’54, p. 230, 
§ 40; Cd. 781, § 1753; 2 H. C., § 1465.] 


-$ 6556. Appointment of Guardian ad Litem. 

After service and return of process against an infant defendant, the action 
shall not be further prosecuted until a guardian for such infant shall have 
been appointed. Upon the request of such defendant, the justice shall ap- 
point some person, who shall consent thereto in writing, to be guardian of 
the defendant in defense of the action; and if the defendant shall not appear 
on the return day of the process, or if he neglect or refuse to nominate such 
guardian, the justice may, at the request of the plaintiff, appoint any discreet 
person as such guardian. The consent of the guardian or next friend shall 
be filed with the justice; and such guardian for the defendant shall not be 
liable for any costs in the action. [L. 754, p. 230, § 41; Cd. 81, § 1754; 2 H. 
C., § 1466. ] 


$6557. Time for Appearance. 

The parties shall be entitled to one hour in which to make their appear- 
ance after the time mentioned in the summons or notice for appearance, but 
shall not be required to remain longer than that time, unless both parties 
appear, and the justice, being present, is actually engaged in the trial of an- 
other action or proceeding; in such case he may postpone the time of appear- 
ance until the close of such trial. [L. 54, p. 230, § 42; Cd. 81, § 1755; 2 H. 
C., § 1467; see Cal. C. C. P., § 850.] 


See supra § 4886, appearance in courts of be entered against him without further 
recor proof or evidence. The mere corporal pres- 
See infra § 6632, judgment by default. ence of defendant is not sufficient; he must 
Party to an action in a justice’s court is answer, demur, or give the plaintiff written 
entitled to one hour in which to appear, notice: or if by attorney, the attorney must 
after the time mentioned in the notice. If Be notice of appearance for him: McCoy 
defendant do not so appear, judgment shall - Bell, 1 W., 505. 
§ 6558. Change of Venue. 

If, previous to the commencement of any trial before a justice of the peace, 
the defendant, his attorney or agent, shall make and file with the justice 
an affidavit that the deponent believes that the defendant cannot have 
an impartial trial before such justice, it shall be the duty of the justice 
to forthwith transmit all papers and documents belonging to the case to the 
next nearest justice of the peace in the same county, who is not of kin to either 
party, sick, absent from the county, or interested in the result of the action, 
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either as counsel or otherwise. The justice to whom such papers and docu- 
ments are so transmitted shall proceed as if the suit had been instituted before 
him. Distance, as contemplated by this section, shall mean to be by the 
nearest traveled route. The costs of such change of venue shall abide the 
result of the suit. [Cf. L. 767, p. 88, §§ 2, 3; b: ’81, p. 8, §8 2, 3; Cd. 81, § 
1938; 2 H. C., § 1468.] 


The order ipso facto vests jurisdiction in tion (Tom ne transferrer: Hatch v. Galvin, 
the transferee justice, and divests jurisdic- 50 Cal., 443. 


$ 6559. Change of Venue as in Superior Court. 

Change of venue may be allowed for the same causes for which they are 
allowed in the superior court. [Cf. L. ’60, p. 252, § 68; L. 763, p. 369, § 162; 
Cd. ’81, § 1881. ] 

This section is found in the Code of ’81 as See supra § 4857, change of venue in supe- 


a part of the chapter on witnesses and de- rior court. 
positions. 


§ 6560. Penalty for False Return. 

If any officer, without showing good cause therefor, fail to execute any 
process to him delivered, and make due return thereof, or make a false return, 
such officer, for every such offense, shall pay to the party injured ten dollars, 
and all damage such party may have sustained by reason thereof, to be re- 
covered in a civil action. [Cf. L. ’54, p. 230, § 39; L. ’73, p. 343, § 51; Cd. 
"81, § 1752; 2 H. C., § 1469. ] 


§ 6561. Security of Non-Resident for Costs. 

Whenever the plaintiff is a non-resident of the county, the justice may 
require of him security for the costs before the commencement of the action 
[L. 754, p. 228, § 27; Cd. °81, § 1725; 2 H. C., § 1470.] 


CHAPTER II. 
OF PLEADINGS IN CIVIL ACTIONS IN JUSTICE’S COURT. 


$ 6565. Pleadings, When to Take Place. 

The pleadings in justice’s court shall take place upon the appearance of 
the parties, unless they shall have been previously filed, or unless the justice 
shall, for good cause shown, allow a longer time than the time of appearance. 
[L. 754, p. 231, § 48; Cd. 781, § 1756; 2 H. C., § 1471.] 


§ 6566. Pleadings, What Constitute. 
The pleadings in the justice’s court shall be,— 

1. The complaint of the plaintiff, which shall state in a plain and direct 
manner the facts constituting the cause of action; 

2. The answer of the defendant, which may contain a denial of the com- 
plaint, or any part thereof, and also a statement, in a plain and direct manner, 
of any facts constituting a defense; 

3. When the answer sets up a set-off by way of defense, the reply of the 
plaintiff. [L. 754, p. 231, § 44; Cd. 81, § 1757; 2 H. C., § 1472.] 
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An action in a justice’s court is properly 
entitled by naming the officer before whom 
the cause is heard, without designating the 

recinct in which the justice presides: 
State v. Superior Court, 7 W., 223. 

There is no court apart from the officer 
designated by Art. IV., § 1, of the Const., 
as a justice of the peace: Id. 

The failure of plaintiff to reply to defend- 
ant’s allegation of quiet possession for more 
than one year, in an action before a justice 
of the peace, cannot be regarded as an ad- 
mission of its truth, as, under this section, 
all new matters in the answer constituting 
a defense, except set-off, are presumed to 
be denied: Bellingham Bay, etec., Co. v. 
Strand, 1 W., 133. 

Under the Const., Art. IV., § 6, the su- 
perior court has original jurisdiction in 


A claim was filed in the justice’s court 
against S. Baxter & Co. Summons issued 
to Sutcliff Baxter and A. M. Brooks. De- 
fendant appeared and pleaded. Held that 
defect of parties appearing on face of 
claim was thereby waived: Baxter v. Sco- 
land, 2 W. T., 86. 

CONSTRUCTION.—Pleadings are not 
held to much strictness in justices’ courts: 
Leining v. Gould, 13 Cal., 598; and are to 
be liberally construed: Lataillade v. Santa 
Barbara Gas Co., 58 Cal., 4; Stuart v. Lan- 
der, 16 Cal., 372. 

Answer is sufficient in justice’s court, 
which contains a general denial of all the 
allegations of the complaint, and requires 
evidence from the plaintiff: Mintburn v. 
Burr, 20 Cal., 49; Sullivan v. Cary, 17 Cal., 
80; Henderson v. Allen, 23 Cal., 519. 


forcible entry and detainer. 


$ 6567. Pleadings May be Oral or Written. 
The pleadings in justices’ courts may be oral or in writing. [L. 754, p. 
231, § 45; Cd. 781, § 1758; 2 H. C., § 1473.] 


This section, as it appeared in the Code stitution, and only that which is in force 
of ’81, is not in conformity with the con- is retained. 


$ 6568. Pleadings Docketed or Filed—Form Immaterial. 

When the pleadings are oral, the substance of them shall be entered by the 
justice in his docket. When in writing, they shall be filed in his office, and a 
reference made to them in his docket. Pleadings shall not be required to be 
in any particular form, but shall be such as to enable a person of common 
understanding to know what is intended. [L. 54 p. 231, § 46; Cd. ’81, 8 
1759; 2 H. C., § 1474. ] 


$ 6569. Denial of Knowledge or Information. 

A statement, in an answer or reply, that the party has not sufficient 
knowledge or information in respect to a particular allegation in the previous 
pleadings of the adverse party to form a belief shall be deemed equivalent to a 
denial. [L. ’54, p. 231, § 47; Cd. ’81, § 1760; 2 H. C., § 1475.} 


§ 6570. Pleading Account or Instrument. 

When the cause of action or set-off arises upon an account or instrument 
for the payment of money only, it shall be sufficient for the party to deliver 
the account or instrument, or a copy thereof, to the court, and to state that 
there is due to him thereon, from the adverse party, a specified sum, which he 
claims to recover or set off. The court may, at the time of pleading, require 
that the original account or instrument be exhibited to the inspection of the 
adverse party, with liberty to copy the same; or if not so exhibited, may pro- 
hibit its being given in evidence. [L. 54, p. 231, § 48; Cd. ’81, § 1761; 2 H. 
C., $ 1476. ] 


§ 6571. Pleadings to be Verified. 

Every complaint, answer, or reply shall be verified by the oath of the 
party pleading; or if he be not present, by the oath of his attorney or agent, 
to the effect that he believes it to be true. The verification shall be oral or 
in writing, in conformity with the pleading verified. [L. ’54, p. 232, § 49; 
Cd. 81, § 1762; 2 H. C., § 1477.] 
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§ 6572. Uncontroverted Allegations Deemed Admitted. 

Every material allegation in a complaint, or relating to a set-off in an 
answer, not denied by the pleading of the adverse party, shall, on the trial, 
be taken to be true, except that when a defendant who has not been served 
with a copy of the complaint fails to appear and answer, the plaintiff cannot 
recover without proving his case. [L. 754, p. 232, § 50; Cd. ’81, § 1763; 2 
H. C., § 1478.] 


$ 6573. Objections to Pleading, Amendment. 

Either party may object to a pleading by his adversary, or to any part 
thereof, that is not sufficiently explicit for him to understand it, or that it 
contains no cause of action or defense, although it be taken as true. If the 
court deem the objection well founded, it shall order the pleading to be 
amended; and if the party refuse to amend, the defective pleading shall be 
disregarded. [L. 754, p. 232, § 51; Cd.’81, $1764; 2 H. C., § 1479.] 


See infra § 6575, amendments. 


§ 6574. Variance Immaterial, When. 

A variance between the proof on the trial and the allegations in a pleading 
shall be disregarded as immaterial, unless the court be satisfied that the adverse 
party has been misled to his prejudice thereby. [L. ’54, p. 232, § 52; Cd. ’81, 
§ 1765; 2 H. C., § 1480.] 


$ 6575. Amendments. 

The pleadings may be amended at any time before the trial, or during the 
trial, or upon appeal, to supply any deficiency or omissions in the allegations 
or denials necessary to support the action or defense, when by such amendment 
substantial justice will be promoted. If the amendment be made after the 
issue, and it be made to appear to the satisfaction of the court that a continu- 
ance is necessary to the adverse party in consequence of such amendment, 
a continuance shall be granted. The court may also, in its discretion, require 
as a condition of an amendment the payment of costs to the adverse party. 
[L. 754, p. 232, § 53; Cd. 81, § 1766; 2 H. C., § 1481.] 


See supra § 4953 and notes, amendments the superior court, it is discretionary witn 


in superior court. the superior court under this and § 6759 
Sce supra § 6573, objections and amend- infra. to allow amendments to pleadings 

ments to pleadings. used before the justice: State v. Superior 
See infra § 6759, pleadings on appeal. Court, 3 W., 705. 


If a case is appealed from a justice to 


$ 6576. Set-Off, How Pleaded. 

To entitle a defendant to any set-off he may have against the plaintiff, he 
must allege the same in his answer; and the statutes regulating set-offs in the 
superior court shall in all respects be applicable to a set-off in a justice’s court, 
if the amount claimed to be set-off, after deducting the amount [found] due 
the plaintiff, be within the jurisdiction of the justice of the peace; judgment 
may, in like manner, be rendered by the justice, in favor of the defendant, for 
the balance found due the plaintiff. [L. 754, p. 232, § 54; Cd. ’81, § 1767; 2 
H. C., § 1482. ] 


See infra § 6635, action when set-off ex- See infra § 6646, set-off of mutual judg- 
ceeds jurisdiction. ments. 
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CHAPTER III. 
OF PROVISIONAL REMEDIES IN JUSTICE’S COURT. 
ARTICLE 1.—Arrest AND BAIL. 


§ 6580. Warrant May Issue, When. 

A justice of the peace shall issue a warrant of arrest in all such cases within 
his jurisdiction, and for such causes and upon such proof, as is provided for an 
order for a warrant in chapter VII. of title 30, regulating civil actions. [L. 
54, p. 229, $ 32; Cd. °81, $ 1746; 2 H. C., § 1484.) 


See supra § 5463 et seq., arrest and bail. 


$ 6581. Bond for Warrant. 

Before issuing the warrant of arrest, the justice shall require a bond on 
part of the plaintiff, with one or more sureties, to the effect that if the de- 
fendant recover judgment the plaintiff will pay all costs that may be awarded 
to the defendant, and all damages which may be sustained by reason of the 
arrest, not exceeding the sum specified in the bond, which shall be at least one 
hundred dollars. [L. ’54, p. 229, $ 33; Cd. 781, § 1747; 2 H. C., § 1485.] 


§ 6582. Warrrant, How Served. 

The warrant shall be served by arresting the defendant, and taking him 
before the justice of the peace who issued the same; but if such justice, at the 
return thereof, be absent or unable to try the action, the officer shall imme- 
diately take the defendant to the nearest justice of the same county, who shall 
take cognizance of the action, and proceed thereon as if the warrant had been 
issued by himself. [L. 754, p. 229, $ 34; Cd.’81, § 1748; 2 H. C., § 1486.] 


$ 6583. Notice of Arrest to Plaintiff, etc. 


The officer making the arrest shall immediately give notice to the plaint- ` 


iff, his agent or attorney, and indorse on the warrant the time of the arrest and 
the time of serving notice on the plaintiff. [L. 754, p. 229, § 35; Cd. ’81, 
§ 1749; 2 H. C., § 1487] 


§ 6584. Detention Not to Exceed Twenty-Four Hours. 

When a defendant is brought before a justice on a warrant, he shall be 
detained in the custody of the officer until he shall be discharged according to 
law; but in no case shall the defendant be detained longer than twenty-four 
hours from the time he shall be brought before the justice, unless within that 
time the trial of the action shall be commenced, or unless it has been delaved 
at the instance of the defendant. [L. 754, p. 229, § 36; Cd. ’81, § 1750; 2 H. 
C., $ 1488. ] 


§ 6585. Continuance—Bond. 

If the defendant, on his appearance, demand a continuance, the same may 
be granted on condition that he remain in custody or execute and file with 
the justice a bond, with one or more sufficient sureties, to be approved by the 
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justice, to the effect that he will render himself amenable to the process of the 
court, or that the sureties will pay to plaintiff the amount of any judgment 
which he may recover in the action. On filing such bond, the justice shall 
order the defendant to be discharged from custody. [L. 754, p. 229, § 37; Cd. 
781, § 1751; 2 H. C., § 1489.] 


Sections 6580-6585 are not in harmony with ment to absconding debtors: See Const., 
the constitution unless the cases in whicn Art. I., § 17. 
it may lie are confined by further enact- 


ARTICLE 2.—REPLEVIN. 


$ 6588. Plaintiff May Claim Immediate Delivery. 

The plaintiff in an action to recover the possession of personal property 
may, at the time of issuing such summons, or at any time before answer, claim 
the immediate delivery of such property as provided in this article. [L. ’54, p. 
242, $ 109; Cd. 781, § 1809; 2 H. C., § 1490.] 


See infra § 6461, claim by third person of See supra §§ 5418-5428 and notes, claim and 
property levied upon. delivery in superior court. 
$ 6589. Affidavit Where Delivery Claimed, Contents of. 
When a delivery is claimed, an affidavit shall be made by the plaintiff, 
or by some one in his behalf, showing,— 

1. That the plaintiff is the owner of the property claimed (particularly 
describing it), or is lawfully entitled to the possession thereof by virtue of a 
special property therein, the facts in respect to which shall be set forth; 

2. That the property is wrongfully detained by the defendant; 

3. The alleged cause of the detention thereof, according to his best knowl- 
edge, information, and belief; 

4. That the same has not been taken for a tax, assessment, or fine, pursuant 
to a stal ‘te, or seized under an execution or attachment against the property 
of the plaintiff, or if so seized, that it is by statute exempt from such seizure; 
and | 

5. The actual value of the property. [L. 754, p. 242, § 110; Cd. ’81, § 1810; 
2H. C., § 1491. ] 


$ 6590. Order for Delivery. 

The justice shall thereupon, by an indorsement in writing upon the 
affidavit, order the sheriff or any constable of the county to take the same from 
the defendant and deliver it to the plaintiff upon receiving a proper bond. 
[L. 54, p. 243, $ 111; Cd. ’81, § 1811; 2 H. C., § 1492.] 


§ 6591. Execution of Order—Bond. 

Upon the receipt of the affidavit and order, with a bond, executed by 
two or more sufficient sureties, approved by the sheriff or constable, to the 
effect that they are bound in double the value of the property as stated in the 
affidavit, for the prosecution of the action, for the return of the property to the 
defendant, if return thereof be adjudged, and for the payment to him of such 
sum as may for any cause be recovered against the plaintiff, the sheriff or con- 
stable shall forthwith take the property described in the aflidavit, if it be in 


1831 


82 6592 6595. ] PROCEEDINGS IN JUSTICE’S COURT. [TırLe XXXVII. 


the possession of the defendant or his agent, and retain it in his custody. He 
shall also, without delay, serve on the defendant a copy of the affidavit, order, 
and bond, by delivering the same to him personally if he can be found within 
the county, or to his agent from whose possession the property is taken, or if 
neither can be found in the county, by leaving them at the usual abode of either 
within the county, with some person of suitable age and discretion; or if 
neither have any known place of abode in the county by putting them into 
the postoffice, directed to the defendant at the postoffice nearest to him. 
[L. 54, p. 243, § 112; Cd. °81, § 1810; 2 H. C., § 1493.] 


$ 6592. Exceptions to Sureties. , 

The defendant may, within two days after the service of a copy of the 
affidavit, order, and bond, give notice to the officer that he excepts to the 
sufficiency of the sureties. If he fail to do so, he shall be deemed to have 
waived all objection to them. When the defendant excepts, the sureties shall 
: justify upon one days’ notice before the justice; and the officer shall be re- 
sponsible for the sufficiency of the sureties until the objection to them is either 
waived, as above provided, or until they justify, or new sureties be substituted, 
and they justify. If the defendant except to the sureties, he cannot reclaim 
the property as provided in the next section. [L. ’54, p. 243, § 113; Cd. 81, 
§ 1813; 2 H. C., § 1494.] 


$ 6593. Return of Property on Giving Bond, ete. 

At any time before the delivery of the property to the plaintiff, the de- 
fendant may, if he do not except to the sureties of the plaintiff, require the 
return thereof upon giving to the officer a bond, executed by two or more suffi- 
cient sureties, to the effect that they are bound in double the value of the 
property as stated in the affidavit of the plaintiff, for the delivery thereof to the 
plaintiff, if such delivery be adjudged, and for the payment to him of such sum 
as may for any cause be recovered against the defendant. Ifa return of the 
property be not so required within two days after the taking and serving of 
notice to the defendant, it shall be delivered to the plaintiff, except as provided 
in this article. [L. 754, p. 243, § 114; Cd. 81, § 1814; 2 H. C., § 1495.] 


§ 6594. Justification of Sureties. 

The defendant’s sureties, upon one day’s notice to the plaintiff or his 
attorney, shall justify before the justice, and upon such justification the officer 
shall deliver the property to the defendant. ‘The officer shall be responsible 
for the defendant’s sureties until- they justify, or until the justification is com- 
plete or expressly waived, and may retain the property until that time; but if 
they, or others in their place, fail to justify at the time appointed, he shall 
deliver the property to the plaintiff. [L. 54, p. 244, § 115; Cd. ’81, § 1815; 
2H. C., § 1496.] 


$ 6595. Officer May Break Open Building or Inclosure. 
If the property, or any part thereof, be concealed in a building or inclos- 
ure, the officer shall publicly demand its delivery; and if it be not delivered, 
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he shall cause the building or inclosure to be broken open and take the 
property into his possession. [L. ’54, p. 244, § 116; Cd. ’81, § 1816; 2 H. C., 
§ 1497. ] 


$ 6596. Officer to Keep and Deliver Property. 

When the officer shall have taken property as in this article provided, he 
shall keep it in a secure place, and deliver [it] to the party entitled thereto, 
upon receiving his lawful fees for taking and his necessary expenses for keeping 
the same. [L. 754, p. 244, § 117; Cd. 781, § 1817; 2 H. C., § 1498.] 


§ 6597. Proceedings Where Property Claimed by Third Party. 

If the property taken be claimed by any other person than the defendant 
or his agent, and such person make affidavit of his title thereto, or his right to 
the possession thereof, stating the ground of such title or right, and serve fhe 
same upon the officer before the delivery of the property to the plaintiff, the 
sheriff shall not be bound to keep the property or deliver it to the plaintiff, 
unless the plaintiff, on demand of him or his agent, indemnify the officer 
against such claim by a bond executed by two sufficient sureties, accompanied 
by their affidavits that they are each worth double the value of the property, 
as specified in the affidavit of the plaintiff, over and above their debts and 
liabilities, exclusive of property exempt from execution, and freeholders or 
householders of the county; and no claim to such property by any other person 
than the defendant or his agent shall be valid against the officer, unless made 
as aforesaid, and notwithstanding such claim, when so made, he may retain the 
property a reasonable time to demand such indemnity. [L. 54, p. 244, § 118; 
Cd. 781, § 1818; 2 H. C., § 1499.] 


See supra §8§ 5262-5266, adverse claim to property levied on by sheriff. 


$ 6598. Return of Order and Affidavit. 

The officer shall return the order and affidavit with his proceedings 

thereon to the justice within five days after taking the property mentioned 

therein. [L. 754, p. 244, § 119; Cd. 781, § 1819; 2 H. C., § 1500. ] € 
Ss 

\ 


ARTICLE 3.—GarNIsHMENT. 


§ 6600. Affidavit for Garnishment. 

Whenever any action shall have been commenced by summons upon con- 
tract express or implied, or notice and complaint in a justice’s court, if the 
plaintiff, or some one in his behalf, shall make and deliver to the officer having 
such summons, or notice and complaint, an affidavit stating that the affiant 
has good reason to believe that some person (naming him) is indebted to the 
defendant, or has personal property in his possession or under his control be- 
longing to the defendant, or when there is more than one defendant, to any 
or either of them, not by law exempt from sale on execution, and demand that 
he shall summon such person as garnishee, such officer shall summon such 
person in writing to appear before the justice on the return day of such sum- 
mons, or notice and complaint, to answer touching his liability as garnishee. 
[L. ’88, p. 101, § 1; 2 H. C., § 1501.] 


See infra § 6659, garnishment on execution. 
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§ 6601. Garnishee Summons. 
The summons to the garnishee may be substantially as follows:— 
The State of Washington, 


County, SS. 
The State of Washington to ; 
Whereas, a summons or notice and complaint has been issued by » a 
justice of the peace of said county, returnable on the day of , A. D. 
18—, in favor of , plaintiff, and against , defendant; and whereas, 


the plaintiff (or A B in his behalf) has made oath that you have property in 
your possession or under your control belonging to the defendant (or are 
indebted to him), now therefore, you are hereby summoned to be and appear 
before the said justice at his office in said county on the return day of said 
summons (or notice and complaint), at o’clock in the noon of said 
day, then and there to answer, under oath, touching your liability as garnishee. 
Given under my hand this day of , 18—. 
—, Constable or Sheriff. 


0 
[L. ’88, p. 101, § 2; 2 H. C., $ 1502.] 


§ 6602. Service Of. 

The officer shall serve such summons on the garnishee personally, and 
return the same, with the affidavit, to the justice at the same time that he shall 
make return of the service of the summons or notice and complaint, and state 
the day such summons was served on the garnishee. [L. 88, p. 102, § 3; 2 
H. C., § 1503. ] 


§ 6603. Service on Defendant. 

In all cases when a summons or notice is required to be served upon any 
person or corporation, to summon, notify, or charge such person or corporation 
as garnishee in any action pending before a justice of the peace, a copy of such 
summons or notice shall be served on the defendant within the time that such 
summons or notice is required to be served on such garnishee. If such 
defendant cannot be found within the jurisdiction of such justice of the peace, 
and shall have a known agent or attorney residing therein, the summons or 
notice shall be served on such agent or attorney, or upon some suitable person 
over the age of sixteen years, at the dwelling house or place of abode of the 
defendant. [L. ’88, p. 102, $ 4; 2 H. C., § 1504. ] 


§ 6604. Liability of Garnishee. 

The garnishee, from the time of the service of such summons, shall stand 
liable to the plaintiff to the amount of the personal property, money, credits, 
and effects in his hands or under his control belonging to the defendant, and 
the amount of his own indebtedness to the defendant, then due or to hecome 
due, and not by law exempt from sale on execution. [L. °88, p. 102, $ 5; 2 
H. C., $ 1505. ] 


§ 6605. Garnishee Action—When Deemed Commenced. 

The service of the garnishee summons shall be deemed the commence- 
ment of an action against such garnishee; and upon the return of the constable 
that such summons has been duly served, the justice shall enter an action in his 
docket in which the plaintiff in the original action shall be plaintiff and the 
garnishee defendant. [L. ’88,"p. 102, § 6; 2 H. C., $ 1506. ] 
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§ 6606. Examination of Garnishee. gee HL 
On the appearance of the garnishee before the justice, the affidavit afore- $ 14 v3 


said shall be deemed a sufficient complaint in this action, and the justice shall Pu yp 2. 
forthwith proceed to examine the said garnishee and his witnesses touching the 

matters alleged in the affidavit, and shall reduce the answers of said garnishee 

and his witnesses to writing, and file the same with the papers in the case; such 

examination may be adjourned by said garnishee, as in case of adjournment 

in justice’s court in civil actions. [L. ’88, p. 103, $ 7; 2 H. C., § 1507.] 


§ 6607. Trial, When. 

If the plaintiff shall not be satisfied with the answers of the garnishee, or 
if either party shall desire a trial, the justice shall enter the fact in his docket, 
and the case shall be proceeded with and tried upon the issue formed by the 
affidavit and answer, as in other actions commenced by summons; and if, upon 
the trial of any such issue, property or effects shall be found in the hands of 
the garnishee, or it shall appear that such garnishee was indebted to the 
defendant, the justice or Jury shall assess the value thereof, and the garnishee . 
may hold the same subject to the further order of the justice. - [L. 788, p. 103, 
88; 2 H. C., § 1508.] 


§ 6608. Defendant May Participate in Trial. 

The defendant in the original action may appear and defend the proceed- 
ings against the garnishee, upon the ground that the indebtedness of the gar- 
nishee, or any property held by him, is exempt from execution against such 
defendant, or for any other reason is not liable to garnishment, or upon any 
grounds upon which a garnishee might defend the same, and may participate 
in the trial of any issue between the plaintiff and the garnishee for the protec- 
tion of his interests. [L. 88, p. 103, § 9; 2 H. C., § 1509. | 


§ 6609. Costs. 

If, in the action instituted against the garnishee, the plaintiff shall be 
nonsuited or discontinue his action; or if, upon the answer and trial of the 
issue between the plaintiff and garnishee, no property or effects shall be found 
in the hands of the garnishee, or nothing shall be found due from the garnishee 
to the defendant; or if, in the action against the principal defendant, the 
plaintiff shall be nonsuited or discontinue his action; or if, on the trial in such 
action, nothing shall be found due from the defendant to the plaintiff,—then 
in each of these cases the garnishee shall recover costs against the plaintiff, 
and no such costs shall be paid by the defendant. [L. ’88, p. 103, § 10; 2 H. 
C., § 1510. ] 


See infra § 6611, costs against garnishee. 


§ 6610. Judgment Against Garnishee. 

If the plaintiff recover against the defendant in the original action, and 
the answer of the garnishee, when no issue is made thereon, or the finding 
of the court or jury on an issue, show that the garnishee, at the time of the 
service of the summons, had property in his possession belonging to the defend- 
ant, or that he was indebted to him, the justice shall enter an order in his 
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docket requiring the garnishee, within ten days, to pay or deliver to the justice 
such property or the amount of such indebtedness, or so much thereof as may 
be necessary to satisfy such judgment, with costs thereof, and the costs of the 
garnishee proceedings; or if it appears, from such answer or finding, that the 
garnishee is to pay or deliver to the defendant any money or property in any 
other manner or at any other time than immediately, and at the time of service 
of the summons, the same belonging to the defendant, then the order of the 
justice shall be that such payment or delivery be so made to the justice for 
the benefit of the plaintiff. If such garnishee shall pay such indebtedness, 
and deliver such property as directed by such order, the costs of the garnishee 
shall be paid out of the money or property received by the justice, unless the 
garnishee, upon an issue joined with him by the plaintiff, shall have been held 


liable in a greater amount of property or indebtedness than was disclosed in’ 


his answer, in which case he shall not have costs. And all property and effccts, 
except money, delivered to the justice shall be by him ordered to be sold on the 
execution against the defendant. [L. ’88, p. 103, § 11; 2 H. C., § 1511.] 


§ 6611. Costs Against Garnishee. 

If the garnishee do not deliver over the property or pay the money so 
found in his hands and belonging to the defendant, as provided in the preced- 
ing section, then judgment shall be given against him for the value of such 
property or money, and costs of suit in the cause in which he is garnishee, and 
no such costs shall be paid by the defendant. [L. ’88, p. 104, § 12; 2 H. C., 
§ 1512.] 


See supra § 6609, costs. 


§ 6612. Final Judgment—Negotiable Instrument. 

No final judgment shall be rendered against the garnishee until final 
judgment be rendered against the defendant in the original action; but no 
judgment shall be rendered against a garnishee, or any money be required to 
be delivered by him to the justice, upon any liability arising out of a debt due 
[evidenced] by negotiable paper, unless such paper is delivered or the gar- 
nishee completely exonerated or indemnified from all liability thereon after 
he may have satisfied the judgment. [L. 88, p. 104, § 13; 2 H. C., § 1513. ] 


§ 6613. Default, etc., by Garnishee. 

When a garnishee shall fail to appear, or, appearing, shall fail to make 
full answers upon oath to the interrogatories of the justice touching his 
liabilities as garnishee, the justice shall enter such fact in his docket, and he 
shall be adjudged to be indebted to the defendant; and if judgment shall be 
rendered in favor of the plaintiff, against the defendant, judgment in favor 
of the plaintiff shall be entered against such garnishee for the amount of the 
judgment against the defendant, and for all costs in the garnishee proceed- 
ings, and no such costs shall be paid by the defendant. The justice may 
continue the cause to some other day, if necessary for further proceedings. [L. 
88, p. 104, § 14; 2 H. C., § 1514] 


The last paragraph but one of this sec- void under Art. I., $ 17. of the constitu- 
tion as originally enacted is omitted as tion. 
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$ 6614. Appearance After Default. 

If the garnishee shall have failed to appear at the proper time, he may 
afterwards appear and answer at any time before final judgment against him, 
if he shall first pay all costs in the garnishee suit which have accrued up to 
that time; and when he shall so appear, the justice shall cause the plaintiff to 
be notified thereof, so that he may be present at the examination. [L. ’88, p. 
105, $ 15; 2 H. C., $ 1515.] 


$ 6615. Judgment in Bar. 

In all actions brought by the defendant against the sini ie for the re- 
covery of any property, credits, money, or effects delivered up or paid by order 
of any judgment rendered under this article, except costs rendered against the 
garnishee, such judgment may be pleaded in bar, and the same shall be con- 
clusive between such parties. [L.’88, p. 105, § 16; 2 H.C., § 1516.] 


CHAPTER IV. 


OF TRIAL OF CIVIL ACTIONS IN JUSTICE’S OOURT. 


$ 6619. Continuance—Not to Exceed Sixty Days. 

When the pleadings of the parties shall have taken place, the justice shall, 
upon the application of either party if the defendant be not under arrest, and 
sufficient cause be shown on oath, continue the case for any time not exceeding 
sixty days. If the continuance be on account of absence of testimony, it shall 
be for such reasonable time as will enable the party to procure such testimony, 
and shall be at the cost of the party applying therefor, unless otherwise ordered 
by the justice; and in all other respects shall be governed by the law applicable 
to continuance in the superior court. [L. ’54, p. 232, § 56; Cd. °81, $ 1769; 
2 H. C., § 1517.] 


See supra § 4977, continuance in superior sixty days will divest the justice of juris- 


court, when allowed. diction, unless his docket shows that such 
If a continuance is granted a defendant continuance was by consent: 
for one dav. in an action before a justice If defendant fails to use due diligence 


of the peace, he may thereafter appear to secure attendance or depositions of ab- 
specially in order to object to the jurisdic- sent witnesses a continuance will be re- 
tion of the court: Nelson v. Campbell, 1 fused: O. R. & N. Co. v. Dacres, 1 W., 195. 
W., 261; and a continuance for more than 


§ 6620. Justice to Try Cause Unless Jury Demanded. 
Upon issue joined, if a jury trial be not demanded, the justice shall 
hear the evidence, and decide all questions of law and fact, and render judg- 
= ment accordingly. [L. 754, p. 237, § 82; Cd. °81, $1782; 2 H.C., $ 1518.] 


§ 6621. Jury—Number—Qualifications—Fees. 

After the appearance of the defendant, and before the justice shall pro- 
ceed to inquire into the merits of the cause, either party may demand a jury to 
try the action, which jury shall be composed of six good and lawful men having 
the qualifications of jurors in the superior court of the same county, unless the 
parties shall agree upon a less number: Provided, That the party demanding 
the jury shall first pay to the justice the sum of six dollars, which shall be paid 
over by the justice to the jury before they are discharged, and said amount 
shall be taxed as costs against the losing party. [Cf. L. 754, p. 235, § 70; L. 
62, p. 58, $ 1; L. %63, p. 438, § 51; Cd. 81, $ 1770; L. °88, p. 118, $ 1; 2 
H. C., $ 1519. ] 
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See Const., Art. I., § 21, juries may be See infra § 6668, juries in criminal cases 


less than twelve in courts not of record. in justice court. 
See supra § 4735 et seq., qualifications of 
jurors. 


§ 6622. Time of Jury Trial. 

When a jury is demanded, the trial of the case must be adjourned until 
the time fixed for the return of the jury; if neither party desire an adjourn- 
ment, the time must be determined by the justice, and must be on the same 
day, or within the next two days. The jury must be immediately selected as 
herein provided. [Cf. L. 754, p. 235, § 71; L. ’88, p. 118, § 2; 2 H. C., § 
1520.] 


§ 6623. Selection of Jury. 

The justice shall write in a panel the names of eighteen persons, citizens 
of the county, from which the defendant, his agent or attorney, must strike one 
name, the plaintiff, his agent or attorney, one, and so on alternately until each 
party shall have stricken six names, and the remaining six names shall consti- 
tute the jury to try such case; and if either party neglect or refuse to aid in 
striking the jury as aforesaid, the justice shall strike the name in behalf of 
such party. [Cf. L. 54, p. 235, § 72; Cd. ’81, § 1772; L. ’88, p. 119, § 3; 2 
H. C., § 1521.] 


See supra § 4733, distinction between jury in justices’ and superior courts. 


§ 6624. Summons for Jurors. 
The justice shall thereupon issue a summons for the jury, in which the 
following form shall be observed in substance:— 
The State of Washington, 
County of 
The State of Washington to the Sheriff or [any] Constable of said County. 
You are hereby commanded to summon to appear before me, at my 
office in precinct, said county, on the day of » AD. 18—, at 
o'clock in the noon, to serve as Jurors in a case pending before me, 
then and there to be tried. And this they shall in no wise omit. And have 
you then and there this writ, with your doings thereon. 
Given under my hand this the day of , A. D. 
A B, Justice of the Peace. 
Which summons shall be personally served upon the persons named, and 
the same shall be returned, with the names of the persons summoned, at the 
time appointed for the trial of the cause. [Cf. L. 54, p. 236, § 73; Cd. ’81, § 
1773; L. ’88, p. 119, § 4; 2 H. C., § 1522.] 


Sections 1523, 1524, of 2 Hill’s Code, are of the Act of ‘88. 
omitted as being repealed by the provisions See note to last section. 


§ 6625. Swearing Jury. 

When the jury is selected, the justice shall administer to them an oath or 
affirmation well and truly to try the cause. [L. 54, p. 236, § 76; Cd. 781, 
$ 1776; 2 H. C., § 1525.) 


§ 6626. Delivery of Verdict. 

When the jury have agreed on their verdict, they shall deliver the same 
to the justice, publicly, who shall enter it on his docket. [L. 754, p. 236, § 77; 
Cd. °81, $1777; 2H. C., § 1526. ] 
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§ 6627. Justice May Discharge Jury, When. 

Whenever a justice shall be satisfied that a Jury, sworn in any civil cause 
before him, having been out a reasonable time, cannot agree on their verdict, 
he may discharge them, and issue a new venire unless the parties consent that 
the justice may render judgment on the evidence before him, or upon such 
other evidence as they may produce. [L. 754, p. 236, § 78; Cd. 781, § 1778; 2 
H. C., § 1527. ] 


§ 6628. Failure to Appear When Summoned—Penalty. 

Every person who shall be duly summoned as a juror, and shall not appear 
nor render a reasonable excuse for his default, shall be subject to a fine not 
exceeding ten dollars. [L. 54, p. 236, § 79; Cd. ’81, § 1779; 2 H. C., § 1528.] 


CHAPTER V. 


OF JUDGMENTS IN CIVIL ACTIONS IN JUSTICE’S COURT. 


§ 6631. Judgment of Dismissal. 
Judgment that the action be dismissed, without prejudice to a new action, 
may be entered, with costs, in the following cases:— 

1. When the plaintiff voluntarily dismisses the action before it is finally 
submitted; 

2. When he fails to appear at the time specified in the notice; upon continu- 
ance, or within one hour thereafter; 

3. When it is objected at the trial, and appears by the evidence, that the 
action is brought in the wrong county; but if the objection be taken and over- 
ruled, it shall be cause only of reversal or appeal; if not taken at the trial, it 
shall be deemed waived, and shall not be cause of reversal. [Cf. L. 754, p. 236, 
$ 80; L .’63, p. 349, § 61; Cd. 781, § 1780; 2 H. C., § 1529; see Cal. C. C. P., 
$ 890. ] 


Sce supra § 46M, territorial extent of jur- sequent action: Severs v. Severs, 97 Cal., 
isdiction confined to county limits, which dls. 


appears to render the provisions of subd. Where an action is brought against a 
3 relating to actions brought in the wrong corporation before a justice of the peace, 
county, obsolete. and defendant shows that its principal of- 

See infra $ 6754 and notes, ap real. fice is in another county, it is prima facie 


A decision or order of a justice sustain- entitled to a dismissal without prejudice: 
ing a demurrer does not constitute a judg- Knoff v. Puget Sound, etec., Colony, 1 W., 
ment of that court, and is no bar to a sub- 57. 

§ 6632. Judgment by Default—Evidence. 
When the defendant fails to appear and plead at the time specified in the 

notice, or within one hour thereafter, judgment shall be given as follows:— 

1. When the defendant has been served with a true copy of the complaint, 
judgment shall be given without further evidence for the sum specified therein; 

2. In other cases, the justice shall hear the evidence of the plaintiff, and 
render judgment for such sum only as shall appear by the evidence to be just, 
but in no case exceed the amount specified in the complaint. [Cf. L. ^54 
p. 237, § 81; L. 763, p. 349, $ 62; Cd. 781, § 1781; 2 H. C., § 1530.] 
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See supra § 509%, judgment by default in 
euperior court. 

See supra § 6557, time for appearance. 

After the expiration of an hour from the 
time mentioned in the summons or notice 
in justice’s court, defendant has no right 
to obtain a continuance if plaintiff de- 
mands judgment. If the justice grants a 
cortinuance on request of defendant’s 
agent, but afterwards enters judgment, as 
he should have done, at the request cf 
plaintiff, it is good: McCoy v. Bell, 1 W., 
H4. 
After rendering judgment, all control of 
the judgment is lost to the justice, except 
to enter it: r 

If two or more defendants are sued, per- 
sonal judgment can only be rendered 
against the one served with process, 
though complaint alleges they are part- 
ners; but judgment by default may be 
rendered against the joint property of all 
if they are jointly lable: Id 

Mandamus will not lie to compel a su- 
perior court to take cognizance of an ap- 
peal from a judgment by default entered 
by a justice upon complaint and notice 


$ 6633. Judgment—Rendition—Entry. 
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personally served on defendant, to which 
he had failed to plead: State v. Superior 
Court, 12 W., 588. 

Judgment by default, entered before time 
for answering has expired, is voidable: 
Harnish v. Bramer, 71 Cal., 155. For fail- 
vre to allow the hour above provided, judg- 
ment will be reversed on appeal: Gaunt 
v. Perkins, 8 Or., 34. Justice's court has 
no power to vacate or modify its own 
judgment, except as expressly provided by 
law: Weimmer v. Sutherland, 74 Cal., 341. 
In an action in a justice's court, the des- 
igiuation of a defendant, whose true name 
is John C. MeDonald, as John McDonell, 
dees not invalidate a judgment by default 
obtained against him, nor subsequent pro- 
ceedings had thereon: Allison v. Thomas, 
72 Cal., 562. So, also, a judgment by de- 
fault, after a personal service of sum- 
mons, is not void, although the summons 
fails to definitely state the nature of the 
cuuse of action, and does not notify the de- 
fendant to appear and answer at the of- 
tice of the justice: Dore v. Dougherty, 72 
Cal., 222. 


Upon the verdict of a jury, the justice shall immediately render judgment 
thereon. When the trial is ‘by the justice, judgment shall be entered imme- 
diately after the close of the trial, if the defendant has been arrested and is 
still in custody; in other cases it shall be entered within three days after the 


close of the trial. [L. 754, p. 237, § 83; 


The judgment rencered by a justice of the 
peace is not void for want of signing, when 
his docket shows that all of the proceed- 
ings were entered consecutively under the 
title of the cause and that the justice 
signed the docket at the conclusion there- 
of: State v. White, 8 W., 230. 

If the jury find a verdict ror a sum cer- 
tain for the plaintiff, and the justice there- 
upon enters the verdict in his docket, but 
fails to enter up a judgment, it is an irreg- 
ularity; but not such a one as renders a 
sale made upon an execution, which recites 
a judgment issued thereon, void. The for- 


§ 6634. Tender, Judgment in Case of. 


Cd. 81, § 1783; 2 H. C., § 1531.] 


mal entry of a judgment by a justice of the 
peace upon the verdict of a jury is a mere 
clerical duty which he may be compelled 
to perform; and if he fails to do so a mo- 
tion tu set aside execution should be sus- 
tained; but an execution issued by the jus- 
tice which recites a judgment is not voil 
by reason of his failure to enter the judz- 
ment. A plea of former judgment. as a 
bar, is sustained by the proof of a former 
trial before a justice, and the verdict of a 
jury entered on his docket, without any 
formal entry of the judgment: Lynch v. 
Kelly, 41 Cal., 282. 


If the defendant, at any time before the trial, offer in writing to allow 


judgment to be taken against him for a specified sum, the plaintiff may imme- 
diately have judgment therefor, with costs then accrued; but if he do not 
accept such offer before the trial, and fail to recover, on the trial of the action, 
a sum greater than the offer, such plaintiff shall not recover any costs that 
may accrue after he shall have been notified of the offer of the defendant, but 
such costs shall be adjudged against him, and if he recover, deducted from his 
recovery. But the offer and failure to accept it shall not be given in evidence 
to affect the recovery, otherwise than as to costs, as above provided. [Cf. L. 
54, p. 237, § 84; L. °63, p. 350, $ 65; Cd. 7°81, § 1784; 2 H. C., § 1532. ] 


e 


§ 6635. Set-off Allowed, to What Extent. 

When the set-off of the defendant proved shall exceed the claim of the 
plaintiff, and such excess in amount exceed the Jurisdiction of a justice of the 
peace, the court shall allow such amount as is necessary to cancel the plaintiff's 
claim, and give the defendant a judgment for costs; but in such case the court 
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shall not render judgment for any further sum in favor of the defendant. 
[L. 754, p. 232, § 55; Cd. 81, § 1768; 2 H. C., § 1533. ] 

See supra § 6576, pleading set-off. 

See infra § 6646, set-off of mutual judgments. 
$ 6636. Judgment for Costs. 

When the prevailing party is entitled to recover costs in a civil action 
before a justice of the peace, the justice shall add the amount thereof to the 
judgment; in case of failure of the plaintiff to recover or of dismissal of the 
action, the justice shall enter up judgment in favor of the defendant for the 
amount of his costs; and in case any party so entitled to costs is represented 
in the action by an attorney, the justice shall include an attorney’s fee of five 
dollars as part of the costs. [Cf. L. 754, p. 237, § 85; Cd. 81, § 1785; 2 H. C., 
S 1534; L. 93, p. 22, § 1.) 


§ 6637. Proceedings Where Title to Land is in Issue. 

If it appear on the trial of any cause before a justice of the peace, from 
the evidence of either party, that the title to lands is in question, which title 
shall be disputed by the other [party], the justice shall immediately make an 
entry thereof in his docket, and cease all further proceedings in the cause, 
and shall certify and return to the superior court of the county a transcript of 
all the entries made in his docket, relating to the cause, together with all the 
process and other papers relating to the action, in the same manner and 
within the same time as upon an appeal, and thereupon the parties shall 
file their pleadings, and the superior court shall proceed in the cause to final 
judgment and execution, in the same manner as if the said action had been 
originally commenced therein, and the cost shall abide the event of the suit. 
[ L. 754, p. 235, $ 69; Cd. 81, $ 1868; 2 H. C., § 1483. ] 


CHAPTER VI. 
OF EXECUTIONS AND PROCEEDINGS THEREON. 


§ 6640. Stay of Execution. 

The execution upon a judgment by a justice of the peace may be stayed 
in the manner hereinafter provided, upon reasonable notice to the opposite 
party, and for the following periods of time, to be calculated from the date of 
the judgment:— 

1. If the judgment be for any sum not exceeding twenty-five dollars, ex- 
clusive of costs, one month; 

2. If it be for more than twenty-five dollars, two months. [L. ’54, p. 238, 
§ 86; Cd. ’81, § 1786; 2 H. C., § 1535.] 


§ 6641. Bond for Stay. 

To entitle any person to such stay of execution, some responsible person, 
to be approved by the justice, and not being a party to the judgment, must, 
within five days after rendering of the judgment, enter into a bond before 
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the justice, to the adverse party, in a sufficient sum to secure the payment of 
the judgment and costs, conditioned to be void upon such payment, at the 
expiration of the stay. [L. 754, p. 238, § 87; Cd.’81, § 1787; 2 H. C., § 1536. ] 


§ 6642. Form of Bond. 
Such bond shall be signed by the person entering into the same, and may 
be in the following form:— 
Whereas, A B has obtained a judgment before J P, one of the justices of the 


peace in and for county, on the day of , 18—, against C D, for 
dollars, now, therefore, I, E F, acknowledge myself bound to A B in the 


sum of dollars, this bond to be void if such judgment shall be paid at the 
expiration of month after the time it was rendered. 
Dated the day of , 18—. —, E. F. 


[L. 54, p. 238, § 88; Cd. °81, § 1788; 2 H. C., § 1537.] 


$ 6643. Levy Against Property of Principal or Bail. 

If, at the expiration of such stay, the judgment be not paid, the execution 
shall issue against both the principal and bail. If the principal do not satisfy 
the execution, and the officer cannot find sufficient property belonging to him 
upon which to levy, he shall levy upon the property of the bail, and in his 
return shall state what amount of money collected by him on the execution 
was collected from the bail, and the time when the same was received. [L. 754, 
p. 238, § 90; Cd. 781, § 1790; 2 H. C., § 1539.] 


§ 6644. Bail May Collect from Defendant. 

After the return of such execution, the bail shall be entitled, on applica- 
tion to the justice, to have the judgment, or so much thereof as may have been 
collected from him in satisfaction of the execution, transferred to his use; and 
he may collect the same from the defendant by execution, together with the 
interest at the rate of twelve per cent per annum. [L. 754, p. 238, § 90; Cd. ’81, 
§ 1790; 2 H. C., § 1539.] 


See supra § 5142, legal rate of interest on judgments. 


§ 6645. Execution Revoked Where Judgment Stayed. 

If judgment be stayed in the manner above provided after an execution 
has been issued thereon, the justice shall revoke such execution, in the same 
manner and with like effect as he is hereinafter directed to revoke an execution 
after an appeal has been allowed; and if the defendant have been committed, 
shall order him to be discharged from custody. [L. 754, p. 238, § 91; Cd. ’81, 
§ 1791; 2 H. C., § 1540.] 


§ 6646. Set-off of Mutual Judgments. 

If there be mutual justices’ judgments between the same parties, upon 
which the time for appealing has elapsed on judgment, on the application of 
either party, and reasonable notice given to the adverse party, one may be set 
off against the other by the justice before whom the judgment against which 
the set-off is proposed may be. [L. 754, p. 239, § 92; Cd. 81, § 1792; 2 H. C., 
§ 1541; see Ia., § 4804.] 
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See supra § 6635, set-off allowed, to what in both cases the same and the judgments 
extent. are actually the property of the parties 
See supra § 6576, pleading set-off. thereto, they may be set off: Bell v. Perry, 
When the parties to the judgments are 43 Ia., 368. 
§ 6647. Procedure as to Set-off Rendered Before Another Justice. 

If the judgment proposed as a set-off was rendered before another justice, 
the party proposing such set-off shall produce before such justice a transcript 
of such judgment, upon which there is a certificate of the justice before whom 
such may be, that it is unsatisfied in whole or in part, and that there is no 
appeal, and that such transcript was obtained for the purpose of being set off 
against the judgment to which it is offered as a set-off. The justice granting 
such transcript shall make an entry thereof on his docket, and all further 
proceedings on such judgment shall be stayed, unless such transcript be re- 
turned with the proper justice’s certificate thereon, that it has not been allowed 
in set-off. [L. 754, p. 239, § 93; Cd. 781, § 1793; 2 H. C., § 1542; see Ia., 
§ 4806. ] 


§ 6648. Execution for Balance After Set-off. 

If any justice shall set off one judgment against another, he shall make 
an entry thereof on his docket, and execution shall issue only for the balance 
which may be due after such set-off. If a justice shall allow a transcript of a 
judgment rendered by another justice to be set off, he shall file such transcript 
among the papers relating to the judgment in which it was allowed in set-off. 
If he shall refuse such transcript as a set-off, he shall so certify on the trans- 
cript, and return the same to the party who offered it. [L. 54, p. 239, § 94; 
Cd. 781, § 1794; 2 H. C., § 1543.] 


§ 6649. No Execution After Five Years. 

Execution for the enforcement of a judgment in a justice’s court may be 
issued on the application of the party entitled thereto, in the manner herein- 
before prescribed; but after the lapse of five years from the date of the judg- 
ment no execution shall] issue except by leave of the justice before whom 
such judgment may be, upon reasonable notice to the defendant. [L. 754, p. 
240, § 95; Cd. 781, § 1795; 2 H. C., § 1544.] 


§ 6650. Execution from Succeeding Justice. 

When any judgment shall have been rendered by any justice of the peace, 
and the same [shall] not be satisfied during his continuance in office, and the 
docket of such justice shall have been transferred to another justice, or to the 
successor of the justice rendering such judgment, the justice to whom the 
docket shall be delivered shall issue execution upon such unsatisfied judgment, 
in the same manner and with like effect as if he himself had rendered the 
judgment. [L. ’54, p. 240, § 96; Cd. 81, § 1796; 2 H. C., § 1545.] 


The word “shall” in brackets was omitted from the later compilations. 


§ 6651. Execution to Another County. 
If the defendant have not goods and chattels in the county in which 
judgment was rendered sufficient to satisfy the execution, the justice before 
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whom such judgment may be shall, at the request of the party entitled, make 
out a certified transcript of the same, which may be delivered to a justice in any 
other county, who shal] make an entry thereof in his docket, and issue execu- 
tion thereon for the amount of the judgment, or such part as shall be unsatis- 
fied, with costs as in other cases. [L. 754, p. 240, § 97; Cd. 781, § 1797; 2 H. 
C., § 1546. | 


This section is in conflict with §§ 5136-5138, establishing a general judgment, from 
by which the justice’s transcript is trans- which execution may issue as from the 
ferred to the superior court and operates as superior court. 

§ 6652. Execution—Direction, Date, etc. 

The execution shall be directed (except when it is otherwise especially 
provided) to the sheriff or any constable of the county where the justice 
resides; shall be dated on the day it is issued, and made returnable within 
thirty days from the date; and it shall be against the goods and chattels 
of the person against whom the same is issued. [L. “54, p. 240, $ 98; Cd. 81, 
§ 1798; 2 H. C., § 1547.] 

See supra § 4684, territorial extent of jur- part of the county where they are held 
isdiction. is constitutional: Chipman v. Bowman, 

A provision that mesne and final process 14 Cal., 158 
of justices’ courts may be issued to any 
§ 6653. Amount of Debt, etc., to be Stated. 

Before any execution shall be delivered, the justice shall state in his 
docket, and also on the back of the execution, the amount of the debt, or 
damages and costs, and of the fees due to each person separately, and the 
officer receiving such execution shall indorse [thereon] the time of the re- 
ception of the same. [L. 753, p. 240, § 99; Cd. *81, § 1799; 2 II. C., § 1548.] 


The word “thereon” in brackets was omitted from later compilations. 


§ 6654. Execution May be Renewed. 

If an execution be not satisfied, it may, at the request of the plaintiff, 
be renewed from time to time by the justice who issues the same, or by the 
justice to whom his docket is transferred, by an indorsement thereon to that 
effect, signed by him, and dated when the same shall be made. If any part 
of such execution has been satisfied, the indorsement of renewal shall express 
the sum due on the execution. Every such indorsement shall renew the 
execution in full force in all respects for thirty days, and no longer; and an 
entry of such renewal shall be made in the docket of the justice. [L. 754, 
p. 240, $ 100; Cd. 81, $ 1800; 2 IL C., § 1549.] 


§ 6655. Notice of Sale Upon Execution. 

The officer, after taking goods and chattels into his custody by virtue 
of an execution, shall, without delay, give public notice by at least three ad- 
vertisements, put up at three public places in the county, of the time and 
place when and where they will be exposed for sale. Such notice shall 
describe the goods and chattels taken, and shall be put up at least ten days 
before the day of sale. [L. *54, p. 241, § 101; Cd. *81, § 1801; 2 H. C, 
§ 1550. | 
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§ 6656. Sale Upon Execution—Return. 

At the time and place so appointed, if the goods and chattels be present 
for inspection of bidders, the officer shall expose them to sale at public 
vendue to the highest bidder; he shall return the execution and have the 
money before the justice, at the time of making such return, ready to be 
paid over to the persons respectively entitled thereto. [L. ’54, p. 241, § 102; 
Cd. ’81, § 1802; 2 H. C., § 1551.] 


§ 6657. Officer Not to Buy at Execution Sale. 

No officer shall directly or indirectly purchase any goods or chattels at 
any sale made by him upon execution, and every such purchase shall be 
absolutely void. [L. *54, p. 241, § 103; Cd. 81, § 1803; 2 H. C., § 1552.] 


§ 6658. Execution May Issue Against the Person, When. 

If the action be one in which the defendant might have been arrested 
upon a warrant, an execution against the person of such defendant may be 
issued, after the return of an execution against his property unsatisfied in 
whole or in part. An execution against the person may likewise be issued 
after such return, where the ‘defendant has been arrested upon a warrant 
and not discharged according to law. [L. 754, p. 241, $ 104; Cd. ’81, § 1804; 
2 H. C., § 1553. ] 


See notes to § 6585, continuance bond. 


§ 6659. Garnishees May be Examined Under Oath. 

If there be no property found, or if the goods and chattels levied on 
be not sufficient to satisfy such execution, the officer shall, on demand of the 
plaintiff, summon, in writing, as garnishees, such persons as may be named 
to [him by] the plaintiff or his agent, to appear before the justice on the 
return day of the execution, to answer such interrogatories as may be put 
to them, touching their liabilities as garnishees, and the like proceedings shall 
be had thereon before the justice to final judgment as in the proceedings 
by attachment. [Cf. L. 754, p. 241, § 105; L. ’63, p. 354, $ 86; Cd. ’81, 
§ 1805; 2 H. C., $ 1554.] 


Words in brackets omitted in laws sub- See supra § 6600 et seq., proceedings in 
sequent to 'H, evidently by inadvertance. garnishment. 


$ 6660. Execution for Costs. 

Any justice of the peace may issue an execution against the prevailing 
party, to collect fees and costs for which such party may be liable, after an 
execution has been first issued against the other party, and returned “no 
property found.” [L. >54, p. 241, $ 106; Cd. ’°81, § 1806; 2 H. C., § 1555.] 


$ 6661. Claim by Third Person to Property Levied on or Attached. 

If any property levied on be claimed by any other person than the de- 
fendant in the execution, and the claimant make affidavit of his title or right 
to the possession of the same, stating the ground of such title or right, and 
serve the same upon the sheriff or constable while the property is in his 
possession, said sheriff or constable shall not be bound to keep the property, 
unless the plaintiff, on demand, indemnify him in the same manner as pro- 
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vided in this act for cases where property held under attachment is claimed 
by persons not parties to the suit; and when such claim is made, the sheriff 
or constable shall immediately file the claimant’s affidavit with the justice, 
and notify the plaintiff thereof, and unless the property be at once released, 
the justice shall set the case for trial upon the allegations of the claimant’s 
affidavit, and the case shall proceed and be determined in the same manner 
as provided in this act for cases where property held under attachment is 
claimed by persons not parties to the suit. [Cf. L. 754, p. 241, § 107; L. 777, 


p. 202, $ 6; Cd. ’81, § 1807; 2 H. C., § 1556.] 


“This act” refers to §& 1737, 1738, of the 
Code of ‘S81. 

See supra $8 5262-5266, adverse claims to 
property attached by sheriff. 

See supra § 6o8S, claim and delivery. 

The repeal of $$ 1727, 1738. of the Code of 
’81, relating to claim of third party to pron- 
erty attached under § 38, Laws of ’8, did 
not work a repeal of this section: Brotton 
v. Lumkley, 11 W., 58L 

In an action upor an indemnifying bond, 
in which the execution of the bond was ad- 
mitted, and the other facts necessary to 
plaintiff's cause of action had been proved, 
where there was no countervailing tesil- 


in favor of plaintiff and charge them to 
determine the amount of damages: Id. 

Upon such bond a constable against the 
claim of a third person to property upon 
which he has made a levy, the obligors 
therein are liable to the constable for his 
costs and attorney’s fees incurred in con- 
sequence of a suit against him by such 
ctaimant for the recovery of the value of 
the property: Id. 

The fact that a portion of the proceeds 
cf an execution sale accrued to the benetit 
of other judgment creditors than the one 
giving an indemnifying bond to the officer, 
does not affect the liability of the one exe- 


mony on the part of the defendant, it is cuting the bond: Id. 


not error for the court to direct a verdict 


§ 6662. Claimant May Resort to Other Remedies. 

Nothing contained in the last section shall be so construed as to prevent 
the claimant of property levied on by execution from resorting to any legal 
remedy he may choose to pursue, instead of proceeding in the manner therein 
prescribed. [L. °54, p. 242, § 108; L. 763, p. 355, 8 89; Cd. 781, § 1808; 2 H. 
C., § 1557.] 


CHAPTER VII. 


OF FORMS IN CIVIL ACTIONS IN JUSTICE’S COURT. 


§ 6664. Forms—Equivalents May be Used. 
The following or equivalent forms may be used by justices of the peace in 
civil actions and proceedings under this chapter, to wit:— 
FORM OF A WARRANT. 


The State of Washington, 
County of SS. 
To the Sheriff or any Constable of said County. 

In the name of the state of Washington, you are hereby commanded to 
take the body of C D, if he be found in your county, and bring him forthwith 
before the undersigned, one of the justices of the peace in and for said county, 
at his office in , to answer A B in a civil action; and you are hereby 
commanded to give notice thereof to the said plaintiff, or his agent or attor- 
nev; and have vou there and then this writ. 

Given under my hand this day of , 18—. 


FORM OF A SUBPOENA. 


The State of Washington, 
County of Ss. 


To 
In the name of the state of Washington, you are hereby required to appear 


1846 


Cuar. VII.) FORMS IN CIVIL ACTIONS IN JUSTICE’S COURT. [2 6664 


before the undersigned, one of the justices of the peace in and for said county, 
on the day of , 18—, at o'clock in the noon, at his office in 
, to give evidence 1 in a certain cause, then and there to be tried, between 
A B, ‘plaintiff, and C D, defendant, on the part of (the plaintiff or defendant, 
as the case may be). 

Given under my hand this 


day of 


, 18—. 
J P, Justice of the Peace. 


FORM OF EXECUTION. 


The State of Washington, 
County of 
To the Sheriff or any re of said County. 

Whereas, judgment against C D, for the sum of dollars, and dol- 
lars costs of suit, was recovered on the day of , 18—, before the 
undersigned, one of the justices of the peace in and for said county, at_the 
suit of A B, — these are, therefore, in the name of the state of Washington, 
to command you to levy on the goods and chattels of the said C D (excepting 
such as the law exempts), and make sale thereof, according to law, to the 
amount of said sum and costs upon this writ, and the same return to me 
within thirty days, to be rendered to the said A B for his debt, interests and 
costs. 

Given under my hand this 


day of , 18—. 


J P, Justice of the Peace. 
FORM OF EXECUTION AGAINST THE BODY. 


The State of ee 
County of 
To the Sheriff or any rete of said County. 

Whereas, judgment against C D for the sum of dollars, and for 
dollars costs of suit, was recovered on the day of , 18—, before the 
undersigned, one of the justices of the peace in and for said county, at the 
suit of A B, and an execution against his property returned unsatisfied,— 
these are, therefore, in the name of the state of Washington, to command vou 
to take the body of the said C D, and him convey and deliver to the keeper of 
the jail of said county, who is hereby commanded to receive and keep the 
said C D in safe custody in prison until the aforesaid sum and all legal expenses 
be paid and satisfied, or until he be discharged therefrom by due course of 
law; and of this writ make due return within thirty days. 

Given under my hand this day of , 18—. 

J P, Justice of the Peace. 


FORM OF EXECUTION AGAINST PRINCIPAL AND SURETY AFTER EXPIRA- 
TION OF STAY OF EXECUTION. 
The State of Washington, 
County of $ SS. 
To the Sheriff or any Constable of said County. 

Whereas, judgment against C D for the sum of dollars, and for 
dollars costs of suit, was recovered on the day of , 18—, before 
the unedrsigned, one of the justices of the peace in and for said county, at 
the suit of A B; and whereas, on the day of 18—, E F became 
surety to pay said judgment and costs, in month from the date of 
the judgment aforesaid, agreeably to law, in the payment of which the said 
C D and E F have failed,—these are, therefore, in the name, etc. (as in the 
common form). 
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FORM OF ORDER IN REPLEVIN. 


The State of Washington, 
County of S8. 
To the Sheriff or any Constable of said County. 

In the name of the state of Washington, you are hereby commanded to 
take the personal property mentioned and described in the within affidavit, 
and deliver the same to the plaintiff upon receiving a proper undertaking, 
unless before such delivery the defendant enter into a sufficient undertaking 
for the delivery thereof to the plaintiff, if delivery be adjudged. 

Given under my hand this day of , 18—. 

J P, Justice of the Peace. 


FORM OF A WRIT OF ATTACHMENT. 


The State of Washington, 
County of Ss. 
To the Sheriff or any Constable of said County. 

In the name of the state of Washington, you are commanded to attach and 
safely keep the goods and chattels, moneys, effects, and credits of C D (ex- 
cepting such as the law exempts), or so much thereof as shall satisfy the sum of 
dollars, with interest and cost of suit, in whosesoever hands or possession 
the same may be found in your county, and to provide that the goods and chat- 
tels so attached may be subject to further proceeding thereon as the law re- 
quires; and of this writ make legal service and due return. 

Given under my hand this -- — day of , 18—. 

J P, Justice of the Peace. 


FORM OF UNDERTAKING FOR ARREST. 


Whereas, an application has been made by A B, plaintiff, to J P, one of the 
justices of the peace in and for county, for a warrant to arrest C D, de- 
fendant, founded upon an atlidavit of the said plaintiff, setting forth that C D 
(here state the cause for the arrest for absconding debtor),—now, therefore, we, 
A B, plaintiff, and E F, acknowledge ourselves bound to C D in the sum of 
dollars to pay all costs that may be awarded to the said defendant, and 
all damages which he may sustain by reason of the arrest, not exceeding the 
sum of dollars. 

Dated this day of 


, 18—. AB, EF. 
FORM OF UNDERTAKING IN REPLEVIN. 


Whereas, A B, plaintiff, has commenced an action before J P, one of the 
justices of the peace in and for county, against C D, defendant, for the 
recovery of certain personal property, mentioned and described in the attdavit 
of the plaintiff, to wit (here set forth the property claimed),—now, therefore, 
we, A B, plaintiff, E F, and G H, acknowledge ourselves bound unto C D, 
in the sum of dollars for the prosecution of the action for the return of 
the property to the defendant, if return thereof be adjudged, and for the 
payment to him of such sum as may for any cause be recovered against the 
plaintiff. 

Dated the 


day of 


19, AB, EF,G H. 
FORM OF UNDERTAKING IN ATTACHMENT. 


Whereas, an application has been made by A B, plaintiff, to J P, one of the 
justices of the peace in and for county, for a writ of attachment against 
the personal property of C D, defendant,—now, therefore, we, A B, plaintiff, 
and E F, acknowledge ourselves bound to C D, in the sum of dollars that 
if the defendant recover judgment in this action the plaintiff will pay all 
costs that may be awarded to the defendant, and all damages which he may 
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sustain by reason of the said attachment, and not exceeding the sum of 


dollars. 
Dated the day of , 18—. AB, EF. 


FORM OF UNDERTAKING TO DISCHARGE ATTACHMENT. 


Whereas, a writ of attachment has been issued by J P, one of the justices of 
the peace in and for county, against the personal property of C D, 
defendant, in an action in which A B is plaintiff,—now, therefore, we, C D, 
defendant, E F, and G H, acknowledge ourselves bound unto J K, constable, 
in the sum of dollars (double the value of the property), engaging to 
deliver the property attached, to wit (here set forth a list of articles attached), 
or pay the value thereof to the sheriff or constable to whom the execution upon 
a judgment obtained by plaintifť in the aforesaid action may be issued. 


Dated this day of , 18—. CD, EF, GH. 


FORM OF UNDERTAKING TO INDEMNIFY CONSTABLE ON CLAIM OF PROP- 
ERTY BY A THIRD PERSON. 


Whereas, L M claims to be owner of and have the right to possession of 
certain personal property, to wit (here describe it), w hich has been taken by 
J K, constable in county, upon an execution by J P, justice of the peace 
in and for the county of , upon a judgment obtained by A B, plaintiff, 
against C D, defendant,—now, therefore, we, A B, plaintiff, E F, and G H, 
acknow ledge ourselves bound unto the said JK, constable, i in the sum of 
dollars to indemnify the said J K against such claim. A B, EF. 
[L. >54, p. 253, ch. 19; L. °63, p. 370, ch. 17; Cd. °81, § 1885; 2 H. C., 


§ 1558.] 


CHAPTER VIII. 
OF PRACTICE IN CRIMINAL ACTIONS IN JUSTICE’S COURT. 


$ 6666. Justice to Issue Warrant of Arrest, When. 

Any justice shall, on complaint on oath in writing before him charging 
any person with the commission of any crime or misdemeanor of which he 
has jurisdiction, issue a warrant for the arrest of such person, and cause 
him to be brought forthwith before him for trial. [T.. 754, p. 260, $ 172; Cd. 
°81, $ 1888; 2 H. C., § 1559.] 

See supra § 4633, jurisdiction in criminal but the constitutional mandate is suf- 
"Ca ustic of the peace is not required Para che comulsine ana ‘told to make a 
under Art. I.. § 22. of the constitution, to copy of it if he chooses to do so: State V. 
prepare a covy of the complaint in a erim- White, 8 W., 230. 
inal action and deliver it to the accuse‘, 

§ 6667. Offense Committed in View of Justice, Proceedings. 

When any offense is committed in view of any justice, he may, by verbal 
direction to any constable, or if no constable be present, to any citizen, cause 
such constable or citizen to arrest such offender, and keep him in custody for 
the space of one hour, unless such offender shall sooner be taken from such 
custody by virtue of a warrant issued on complaint on oath. But such person 
so arrested shall not be confined in jail nor put upon any trial until arrested 
by virtue of such warrant. And on the return of any warrant issued by him, it 
shall be the duty of the justice to docket the cause, and unless continuance 
be granted, forthwith to hear and determine the cause, and either acquit, 
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convict and punish, or hold to bail the offender, if the offense be bailable, and 
prove to be one which should be tried in the superior court, or in default of 
bail, commit him to jail, as the facts and law may justify. [L. 754, p. 260, 
88 173, 174; Cd. 781, § 1889; 2 H. C., § 1560.] 


§ 6668. Either Side May Demand Jury. 

In all trials for offenses within the jurisdiction of a justice of the peace, 
the defendant or the state may demand a jury, which shall consist of six or 
a less number, agreed [upon] by the state and accused, to be impaneled and 
sworn as in civil cases, or the trial may be by the justice. When the complaint 
is for a crime or misdemeanor in the exclusive jurisdiction of the superior 
court, the justice hears the case as a committing magistrate, and no jury shall 
be allowed. [L.’54, p. 260, § 174; L. 773, p. 382, § 188; L.’75, p. 51, § 2; Cd. 
781, § 1890; L. 791, p. 18, § 1; 2 H. C., § 1561.] 


See supra § 6621 et seq., Jury in civil cases. may provide for a jury of any number 
See Const., Art. I., § 21, the legislature less than twelve in courts not of record. 
§ 6669. Proceedings on Verdict of Guilty. 

Such justice or jury, if they find the prisoner guilty, shall assess his 
punishment; or if, in their opinion, the punishment they are authorized to 
assess is not adequate to the offense, they may so find, and in such case the 
justice shall order such defendant to enter [into] recognizance to appear in 
the superior court of the county, and shall also recognizance the witnesses, 
and proceed as in proceedings by a committing magistrate. [Cf. L. 754, p. 
260, $174; Cd. 781, § 1891; L. 791, p. 18, § 2; 2 H. C., § 1562.] 


See infra § 6708, recognizance to appear before supesior court. 


§ 6670. Plea of Guilty. 
The defendant may plead guilty to any offense charged. [L. 754, p. 260, 
$ 174; Cd. 781, § 1892; 2 H. C., § 1563.] 


§ 6671. Justice to Summon Witnesses. 

In all cases arising under this chapter, if the offense charged involve 
injury to a particular person who is within the county, it shall be the duty of 
the justice of the peace to summon the injured person, and all others whose 
testimony may be deemed material, as witnesses at the trial, and to enforce 
their attendance by attachment if necessary. [Cf. L. ’54, p. 260, § 174; Cd. 
81, § 1894; L. 791, p. 18, § 3; 2 H. C., § 1564. ] 


§ 6672. Judgment Not to be Given Without Evidence. 

No justice shall assess a fine, or enter a judgment thereon, until a witness 
or witnesses have been examined to state the circumstances of the transaction. 
[Cf. L. 754, p. 260, § 174; Cd. 81, § 1893; L. 91, p. 19, § 4; 2 H. C., § 1565.] 
ee eet ae PEN Coe E his onn behalf, and to meet the witnesses against 
$ 6673. Continuance to be Granted, How—Costs, etc. 

Continuance may be granted, either on application of the defendant or 
the prosecuting witness, under the same rules as in civil cases; the cost of such 
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continuance shall abide the event of the prosecution in all cases, and the 
justice shall recognize the defendant and the witnesses to appear from time 
to time, in the same manner as is provided in other criminal examinations 
before him. [Cf. L. 54, p. 261, § 176; Cd. 81, § 1895; L. 791, p. 19, § 5; 2 
H. C., § 1566. | 


See infra § 6701, recognizance of defendant and witnesses. 


§ 6674. Judgment, How Rendered and Satisfied. 

In all cases of conviction, unless otherwise provided in this chapter, the 
justice shall enter judgment for the fine and costs against the defendant, and 
may commit him to jail, to be placed at hard labor until the judgment is 
satisfied, or the payment thereof be secured as provided by section 6675, and 
further proceedings therein shall be had as in like cases in the superior court; 
but the defendant shall not be imprisoned for a longer aggregate time than one 
day for every three dollars of the fine and costs; and a defendant who has 
been committed shall be discharged at any time upon the payment of such part 
of the fine and costs as remains unpaid after deducting from the whole amount 
any previous payment, and three dollars for every day he has been imprisoned 
upon the commitment. [Cf. L. ’54, p. 261, $ 176; Cd. 81, § 1896; L. 791, p. 
19, § 6; 2 H. C., § 1567. ] 


- § 6675. Stay of Execution, Manner of Procuring. 

Every defendant may stay the execution for the fine and costs for thirty 
days by procuring sufficient sureties, to be approved by the justice, to enter 
into recognizance before him for the payment of the fine and costs; the entry 
of such recognizance shall be made on the docket of the justice, and signed by 
the sureties, and shall have the same effect as a judgment, and if the same be 
not paid in thirty days, the justice shall proceed as in like cases in the superior 
court. [L. 54, p. 261, § 176; Cd. 81, § 1897; 2 H. C., § 1568.] 


See supra § 6640 et seq., stay of execu- See supra § 5204 et seq., stay of execution 
tion in civil cases in justices’ courts. in superior court. 


CHAPTER IX. 
FORMS IN CRIMINAL ACTIONS. 


§ 6678. Forms in Criminal Actions—Equivalents Authorized. 
The following or equivalent forms may be used by justices of the peace 
in criminal proceedings under this act:— 


FORM OF WARRANT. 


The State of Washington, 
County of 
To the Sheriff or any Gnath of said County. 

Whereas, A B has this day complained in writing under oath to the 
undersigned, one of the justices of the peace in and for said county, that on 
the day of , 18—, at , in said county (here insert the substance 
of the complaint, whatever it may be),—therefore, in the name of the state 
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of Washington, you are commanded forthwith to apprehend the said C D, 
and bring him before me, to be dealt with according to law. 
Given under my hand this day of , 18—. 
J P, Justice of the Peace. 
FORM OF A SEARCH-WARRANT. 


The State of een 
County of Ss. 
To the Sheriff or any Constable of said County. 

Whereas, A B has this day made complaint on oath to the undersigned, one 
of the justices of the peace in and for said county, that the following goods 
and chattels, to wit (here describe them), the property of the said A B, have 
been within days past, or where on the day of , by some person 
or persons unknown, stolen, taken, and carried away out of the possession of 
the said A B, in the county aforesaid; and also, that the said A B verily be- 
lieves that the said goods or a part thereof are concealed in or about the house 
of C D, in said county (describe the premises to be searched),—therefore, in 
the name of the state of Washington, you are commanded that, with the neces- 
sary and proper assistance, you enter into the said house (describe the premises 
to be searched), and then diligently search for the said goods and chattels; and 
if the same or any part thereof be found on such search, bring the same, and 
also the same [said] C D, forthwith before me, to be disposed of according to 
law. 

Given under my hand this 


, 18—. 
J P, Justice of the Peace. 


FORM OF COMMITMENT WHERE JUSTICE ON THE TRIAL SHALL FIND THAT 
HB HAS NOT JURISDICTION IN THE CASE. 


The State of Washington, 
County of 
To any Constable and the on of the Jail of said County. 

Whereas, C D, of , etc., has been brought this day before the under- 
signed, one of the justices of the peace in and for said county, charged, on the 
oath of A B, with having, on the day of , 18—, in said county, com- 
mitted the offense of (here state the offense charged in the warrant), and in 
the progress of the trial of said charge, it appearing to the said justice that the 
said C D has been guilty of the offense of (here state the new offense found on 
the trial), committed at the time and place aforesaid; and whereas the said 
C D has failed to give bail in the sum of dollars, for his appearance to 
answer at the next session of the superior court, as required by me,—therefore, 
in the name of the state of Washington, ete. (as in the last form), to receive 
the said C D into your custody in the said jail, and him there safely keep 
until he be discharged by due course of law. 

Given under my hand this day of 


day of 


, 18—. 
J P, Justice of the Peace. 


FORM OF WARRANT TO KEEP THE PEACE. 


The State of Washington, 
County. Ss. 
To the Sheriff or any Constable of said County. 
Whereas, A B has this day complained in writing under oath to the under- 

signed, one of the justices of the peace in and for said county, that he has just 

cause to fear and does fear C D, late of the said county, will (here state the 
threatened injury or violence, as sworn to), —therefore, in the name of the 
state of Washington, you are commanded to apprehend the said C D, and 
bring him forthwith before me, to show cause why he should not give surety 


1852 


Cuar. 1X.] OF FORMS IN CRIMINAL ACTIONS. [2 6678 


to keep the peace and be of good behavior towards all people of this state, and 
the said A B especially, and further to be dealt with according to law. 
Given under my hand this day of , 18—. 
J P, Justice of the Peace. 


FORM OF COMMITMENT UPON SENTENCE. 


The State of Washington, 
County of Ss. 

To any Constable and the Keeper of the County Jail of said County. 

Whereas, at a justice’s court held at my office in said county for the trial of 
C D, for the offense hereinafter stated, the said C D was convicted of having 
on the day of , 18—, in said county, committed (here state the 
offense), and upon conviction the said court did adjudge and determine that 
the said C D should be imprisoned in the county jail of said county, for 
davs,—therefore, you, the said constable, are commanded, in the name of the 
state of Washington, forthwith to convey and deliver the said C D to the said 
keeper; and you, the said keeper, are hereby commanded to receive the said 
C D into your custody in said jail and him there safely keep until the expiration 
of said days, or until he shall thence be discharged by due course of law. 

Dated this day of , 18—. 


J P, Justice of the Peace. 
FORM OF CERTIFICATE OF CONVICTION. 


The State of Washington, 
County of SS. 

At a justices court held at my office in said county before me, one of the 
justices of the peace in and for said county, for the trial of C D, for the offense 
hereinafter stated, the said C D was convicted of having on the day of 
, 18—, in said county committed (here insert the offense), and upon con- 
viction, the said court did adjudge and determine that the said C D should pay 
a fine of dollars (or be imprisoned, as the case may be), and the said fine 
has been paid to me. 

Given under my hand this 


, 18—. 
J P, Justice of the Peace. 


FORM OF AN EXECUTION. 


day of 


The State of Washington, 
County of Ss. 
To the Sheriff or any Constable of said County. 

Whereas, at a justice’s court held at my office in said county for the trial 
of C D for the offense hereinafter stated, the said C D was convicted of 
having on the day of , 18—, in said county committed (here 
state the offense), and upon conviction the said court did adjudge and deter- 
mine that the said C D should pay a fine of dollars, and dollars costs; 
and whereas, the said fine and costs have not been paid,—these are, therefore, 
in the name of the state of Washington, to command you to levy on the goods 
and chattels, etc. (as in execution in civil cases). 


(Cf. L. °54, p. 262, § 181; L. 60, p. 281, $ 181; Cd.’81, § 1902; L. 91, p. 19, 
§ 7; 2 H. C., § 1569.] 
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CHAPTER X. 
OF PROCEEDINGS TO PREVENT THE COMMISSION OF CRIME. 


§ 6680. Power to Preserve Peace. 

Justices of the peace shall have power to cause all laws made for the 
preservation of the public peace to be kept; and in the execution of that power 
may require persons to give security to keep the peace, or for their good be- 
havior, or both, in the manner herein provided. [L. 54, p. 104, § 11; Cd. ’81, 
§ 1903; 2 H. P. C., § 26.] 


$ 6681. Duty of Justice When Complaint Made. 

Whenever complaint shall be made to any such magistrate that any person 
has threatened to commit an offense against the property or person of another, 
the magistrate shall examine the complaint, and any witness who may be pro- 
duced on oath, and reduce such complaint to writing, and the same shall be 
subscribed by the complainant. [L. 754, p. 104, § 12; Cd. °81, § 1904; 2 H. 
C., $ 1570. ] 


§ 6682. Examination of Witnesses—Transcript of Testimony. 

It shall be the duty of every magistrate examining a person charged 
with an offense, or with an intention to commit an offense, to examine all the 
witnesses he shall deem material, and reduce their testimony to writing, a copy 
of which, whether the accused is discharged, committed, or held to bail, or 
shall take an appeal, he shall transmit to the clerk of the court having jurisdic- 
tion of the offense. [Cf. Cd. 81, § 1905; L. 91, p. 22, § 8; 2 H. C., § 1571.] 


$ 6683. Magistrate to Issue Warrant, When. 

If, upon the examination, it shall appear that there is just cause to fear 
that such offense may be committed, the magistrate shall issue a warrant, under 
his hand, reciting the substance of the complaint, and requiring the officer to 
whom it may be directed forthwith to apprehend the person complained of 
and bring him before such magistrate, or some other magistrate or court having 
jurisdiction of the cause. [L. 754, p. 104, § 13; Cd. 781, § 1906; 2 H. C., 
§ 1572.] 


See supra § 4690, definition of magistrate. 


§ 6684. Recognizance in Cases of Apprehended Danger. 

The magistrate before whom any person is brought upon charge of having 
made threats as aforesaid shall, as soon as may be, hear and examine the com- 
plaint; and if it shall appear that there is just cause to fear that any such 
offense will be committed by the party complained of, he shall be required to 
enter into recognizance, with sufficient sureties, in such sum as the magistrate 
shall direct, towards all the people of the state, and especially towards the 
person requiring such security, for such term as the magistrate shall order, 
not exceeding one vear, but he shall not be ordered to recognizance for his 
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appearance at the superior court unless he is charged with some offense for 
which he ought to be held to answer at said court. [L. 54, p. 104, § 14; Cd. 
781, $ 1907; 2 H. C., § 1573.] 


See infra &$ 6766-6767, appeal from order. 


§ 6685. Commitment of Defendant to Jail, When. 

If the person so ordered to recognize shall fail to enter into such recog- 
nizance, the magistrate shall commit him to the county jail during the period 
for which he was required to give security, or until he shall so recognize, stat- 
ing in the warrant the cause of commitment, with the sum and time for which 
security was required. [L. 754, p. 104, § 15; Cd. 781, § 1908; 2 H. C., § 
1574. ] 


§ 6686. Magistrate to Discharge, When—Costs. 

If, upon examination, it shall appear that there is not just cause to fear 
that any such offense will be committed by the party complained of, he shall 
be forthwith discharged; and if the magistrate shall deem the complaint un- 
fonnded, frivolous, or malicious, he may order the complainant to pay the costs 
of prosecution, who shall thereupon be answerable to the magistrate and the 
officer for their fees, as for his own debt. [IL. 75-4, p. 104, $ 16; Cd. 81, § 1909; 


2 H. C., § 1575.] 


See supra § 4690, definition of magistrate. 

See supra § 1627, where complaint un- 
founded, costs, how taxed. 

See infra $ 6700, taxing costs to complain- 
ant. 


of Ilwaco v. Miller, 8 W., 449; see In re 
Permstick, 3 W., 672. 

The question to be determined is, wheth- 
er prosecuting witness had just reason to 


fear at the time the action is commenced, 
and not when the trial is had: State v. 
Steward, 48 Ind., 146; State v. Sayer, 35 
Ind., 379. 


The provisions authorizing the taxing of 
ecsts to complaining witnesses apply only 
to examinitions before magistrates, and 
complaint submitted to grand juries: Town 
§ 6687. Costs—How Payment Enforced, etc. 

When no order respecting the costs is made by the magistrate, they shall 
be allowed and paid in the same manner as costs before justices in criminal 
prosecutions; but in all cases where a person is required to give security for the 
peace, or for his good behavior, the magistrate may further order that the costs 
of prosecution, or any part thereof, shall be paid by such person, who shall 
stand committed until such costs are paid, or he is otherwise legally discharged. 
[L. 754, p. 105, $ 17; Cd. 781, $ 1910; 2? H. C., § 1576. ] 


§ 6688. Defendant Discharged on Giving Security. 

Any person committed for not finding sureties or refusing to recognize as 
required by the magistrate may be discharged bv any judge or justice of the 
peace, on giving such security as was required. [L. 754, p. 105, § 22; Cd. “81, 
SINH Cy 8 19e7. 


§ 6689. Recognizances to be Transmitted and Filed. 

Every recognizance taken pursuant to the foregoing provisions shall be 
transmitted to the superior court for the county within ten days, and shall be 
there filed of record by the clerk. [Cf. L. “54, p. 105, X 23: Cd. 7°81, X 1916; 
La, Petey S95 HCS 1578s] 
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$ 6690. Recognizances Without Process, When. 

Every person who shall, in the presence of any magistrate, or before any 
judge of a court of record, make an affray, or threaten to kill or beat another, 
or to commit any violence or outrage against his person or property, and every 
person who, in the presence of such judge or magistrate, shall contend with hot 
and angry words to the disturbance of the peace, may be ordered, without pro- 
cess or other proof, to recognize for keeping the peace or being of good be- 
havior for a term not exceeding three months, and in case of refusal, may be 
committed as before directed. [Cf. L. 754, p. 105, § 24; Cd. 781. $ 1917F L. 
91, p. 22, § 10; 2 H. C., § 1579.] 


See supra § 4690, definition of magistrate. 


§ 6691. Portion of Penalty Remitted, When. 

Whenever, upon a suit brought on any such recognizance, the penalty 
thereof shall be adjudged forfeited, the court may remit such portion of the 
penalty, on the petition of any defendant, as the circumstances of the case 
shall render just and reasonable. [L. 754, p. 106, § 25; Cd. ’81, § 1918; 2 H. 
C., § 1580. ] 


§ 6692. Surety May Surrender Principal, When—Effect of. 

Any surety in recognizance to keep the peace or for good behavior, or 
both, shall have the same authority and right to take and surrender his princi- 
pal as if he had been bail for him in a civil cause, and upon such surrender shall 
be discharged and exempt from all liability for any act of the principal, sub- 
sequent to such surrender, which would be a breach of the condition of the 
recognizance; and the person so surrendered may recognize anew, with sutfi- 
cient sureties, before any justice of the peace, for the residue of the term. and 
thereupon shall be discharged. [L. 754, p. 106, § 26; Cd. 781, § 1919; 2 H. 
C., § 1581.] 


CHAPTER XI. 


OF EXAMINATION OF PERSONS CHARGED WITH CRIME BEFORE 
MAGISTRATES. 


§ 6695. Examination of Offenses Before Magistrate. 

Upon complaint being made to any justice of the peace, or judge of the 
superior court, that a criminal offense has been committed, he shall examine on 
oath the complainant, and any witness provided by him, and shall reduce the 
complaint to writing, and shall cause the same to be subscribed by the com- 
plainant; and if it shall appear that any offense has been committed of which 
the superior court has exclusive jurisdiction, the magistrate shall issue a war- 
rant reciting the substance of the accusation, and requiring the officer to whom 
it shall be directed forthwith to take the person accused and bring him before 
the person issuing the warrant, unless he shall be absent or unable to attend 
thereto, then before some other magistrate of the county, to be dealt with 
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according to law, and in the same warrant may require the officer to summon 
such witnesses as shall be therein named, to appear and give evidence on the 
examination. [L. 754, p. 106, § 27; Cd. 781, § 1921; 2 H. C., § 1582.] 


See Coast., Art. I., § 22, accused shall own behalf, etc. 
have the right to appear and defend in See supra § 4691. who are magistrates. 
person, and by counsel, to demand the See supra § 5828, habeas corpus to obtain 
nature and cause of the accusation against bail. 
him, to have a copy, and to testify in his 
§ 6696. Officer May Pursue and Retake Prisoner. 

If any person against whom a warrant may be issued for an alleged offense 
committed in any county shall, either before or after the issuing of such war- 
rant, escape from or be out of the county, the sheriff or other officer to whom 
such warrant may be directed may pursue and apprehend the party charged in 
any county in this state, and for that purpose may command aid and exercise 
the same authority as in his own county. [L. 754, p. 107, § 28; Cd. 781, § 


1922; 2 H: C., § 1583.] 


§ 6697. Recognizance With or Without Examination. 

The magistrate before whom such accused person shall be brought, when 
the offense is bailable, may, at the request of such person, with or without ex- 
amination, allow him to enter into recognizance, with sufficient sureties, to be 
approved by the magistrate, conditioned for his appearance in the superior 
court having jurisdiction of the offense. [Cf. L. 54, p. 107, § 29; Cd. ’81, 
§ 1923; L. 791, p. 22,§ 11; 2 H. C., § 1584.] 


$ 6698. Hearing and Adjournment—Bail. . 

If the defendant shall not enter into recognizance with sureties, the 
magistrate shall proceed to hear and examine the complaint, and may adjourn 
the examination from time to time, not exceeding in all ten days from the 
time such defendant shall have been brought before him, and in case of such 
adjournment the magistrate may, if the offense be bailable, take a recogniz- 
ance, with sufficient sureties for the appearance of the defendant at such 
further examination; and if he fail to enter into such recognizance, he shall 
be ordered into custody until the time appointed for such examination. [L. 
*S4, p. 107, § 80; Cd. 781, § 1924; 2 H. C., § 1585. ] 


§ 6699. Testimony, How Taken. 

The testimony of the witness examined shall be reduced to writing by 
the magistrate, or under his direction, when he shall think it necessary, and 
shall be signed by the witnesses. [L. 754, p. 109, § 40; Cd. 781, § 1933; 2 H. 
C., $ 1586. ] 


See infra § 6708, deposition of witnesses. 


§ 6700. Defendant Entitled to Discharge, When—Costs. 

If it should appear, upon the whole examination, that no offense has been 
committed, or that there is not probable cause for charging the defendant with 
an offense, he shall be discharged; and if in the opinion of the magistrate the 
complaint was malicious or without probable cause, and there was no reasonable 
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ground therefor, the costs shall be taxed against the party making the com- 
plaint. [L. 54, p. 107, § 31; Cd.’81, § 1925; 2 H. C., § 1588. ] 


See supra § 6686, taxing costs to complain- 
ing witness. 


See supra § 1627, costs, how taxed when 
complaint unfounded. 
§ 6701. Defendant Recognized to Appear Before Justice, When. 

If it shall appear that an offense has been committed of which a justice 
of the peace has jurisdiction, and one which would be sufficiently punished by 
a fine not exceeding one hundred dollars, if the magistrate having the com- 
plaint is a justice of the peace, he shall cause the complaint to be ordered 
[altered], and proceed as in like cases before a justice of the peace; or if any 
other magistrate, he shall certify the papers, with a statement of the offense 
appearing to be proved, to the nearest justice of the peace, and shall, by order, 
require the defendant and the witnesses to enter into recognizances, with suth- 
cient sureties, to be approved by the magistrate, for their appearance before 
such justice at the time and place stated in the order; and such justice shall 
proceed to the trial of the action as if originally commenced before him. 
[Cf. L. 54, p. 107, § 82; Cd. 781, § 1926; L. 791, p. 23, § 12; 2 H. C., § 1589.] 


See supra § 6669, proceedings on verdict. 


§ 6702. Bail to Justify, When Required. 
Bail shall, when required, justify as in civil cases. [L. ’54, p. 129, $ 178; 
Cd. ’81, $ 1169; 2 H. C., $ 1590.] 


See supra § 5480, qualifications of bail. 


$ 6703. Defendant to be Discharged on Bail, When. 

If it appear that a bailable offense has been committed, the magistrate 
shall order the defendant to enter into recognizance, with sufficient surcties, 
for his appearance in the superior court, to answer the charge, and if he shall 
not do so, or the offense be not bailable, he shall commit him to jail. The 
justice of the peace who committed the person, or the judge of the superior 
court to which the party is held to answer, may admit to bail in the amount 
required, and approve the sureties. The recognizance shall be conditioned 
in effect that the defendant will appear in the superior court to answer said 
charge whenever the same shall be prosecuted, and at all times, until dis- 
charged according to law, render himself amenable to the orders and process 
of the superior court, and if convicted, render himself in execution of the 
judgment. [Cf. L. 54, p. 108, $$ 33, 34; Cd. °81, $ 1927; L. °91, p. 23, § 13; 
2H.C., $ 1591. ] 


See supea § 5828, habeas corpus for pur- 
pese of bail. 

See supra § 6669, order for recognizance in 
licu of verdict. 

See infra § 5834. appearance to anwser in- 
formation or indictment. 

See infra § 6855, duty of prosecuting at- 
torney in cases of preliminary examina- 
tion. 

Real infra § 6866, right of accused to give 
ali. 

See infra § 6876, certifiea and recordcd, 
effect of. 

Sce infra § 7007, duty of prosecuting at- 
terney on forfeited recognizances, 


All persons charged with crime shall he 
bailable by sufficient sureties, except for 
capital offenses, When the proof is evident 
or the presumption great: Const., Art. Il., 
$ 20. In cases not within the above excep- 
tion, ball is a matter of right, which no 
court can properly refuse: People v. Tin- 
der, 19 Cal.. 559. A person charged with 
murder committed by the administration 
of drugs and mechanical means, with in- 
tent to produce an abortion, from the cf- 
fects of which death resulted, is entitled 
to be admitted to bail: Ex parte Wolff, 
of Cal, 94: see also People v. MeLaughlin, 
41 Cal., 212, for a capital case, Where de- 
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fendant was held entitled to be admitted 
to bail, it appeasing that on the first trial 
the jury were unable to agree. and had 
been discharged without the defendant's 
corsent. 

On apolieations for admission to bail, the 
law presumes the defendant guilty: EX 
perte Ryan, 44 Cal. 55; Ex parte Duncan,, 
54 Cal., 75. 


EXAMINATION BEFORE MAGISTRATES. 


(48 6704-6708 


ably great, and clearly disproportionate to 
the offense involved, or the peculiar cir- 
cumstances appearing must show it to be 
so in the particular case: Ex parte Ryan, 
H CLl, 558. The sum of one hundred and 
twelve thousand dollars is not excessive 
bail for ten distinet felonies, such being 
the sum alleged to have been received by 
the defendant by reason of the felonies: 


In fixing the amount of bail. the sole Ex parte Dunean, 53 Cal, 410. Where de- 
purpose which should guide the court ferdant is held to answer a charge of as- 
should be to cause the appearance of the sault with intent to commit murder, the 
accused to answer the charge against him: sum of fifteen thousand dollars is not ex- 
ld. cessive bail: Ex parte Ryan, supra. See 

Excessivə bail shall not be required: Ex parte MeLaughlin, 41 Cal.. 212, 220, 
W. Const, $ HM. Art. I: U. S. Const., where the defendant in a capital case was 


admitted to bail by the supreme court in 
the sum of ten thousand dollars. 


Amendment VIII. In order to constitute 
it “excessive,” it must be per Se unreason- 
§ 6704. Magistrates May Associate Other Magistrates. 

Any magistrate to whom complaint is made, or before whom any defend- 
ant is brought, may associate with himself one or more magistrates of the same 
county, and they may, together, execute the powers and duties before men- 
tioned; but no fees shall be taxed for such associates. [L. 754, p. 108, § 35; 
Cd. °81, $ 1928; 2 H. C., $ 1592.] 


§ 6705. Witnesses to be Recognized, When. 

Where the person arrested is held to bail or committed to jail or forfetis 
his recognizance, the magistrate shall recognize the witnesses for the prosecu- 
tion to be and appear in the superior court to which the party is recognized, 
bailed, or committed, whenever their attendance shall be required. [Cf. L. 
’54, p. 108, § 36; Cd. 781, § 1929; L. 791, p. 23, $ 14; 2 H. C., § 1593. ] 


compel the attendance of witnesses in his 


In all criminal prosecutions the accused : 
own behalf: See Const.. § 22, Art. I. 


is entitled to have compulsory process to 
§ 6706. Witnesses to Recognize With Sureties, When. 

If the magistrate shall be satisfied that there is good cause to believe that 
any such witness will not perform the condition of his recognizance unless 
other security be given, such magistrate may order the witness to enter into 
recognizance with such sureties as may be deemed necessary for his appearance 
at court. [L. 754, p. 108, § 37; Cd. 781, § 1930; 2 H. C., § 1594. | 


§ 6707. Recognizance of Minor or Married Woman. 

When any married woman or a minor is a material witness, any other per- 
son may be allowed to recognize for the appearance of such witness, or the 
magistrate may, in his discretion, take the recognizance of such married woman 
or minor ina sum not exceeding fifty dollars, which shall be valid and binding 
in law, notwithstanding the disability of coverture or minority. [L. 754, p. 
108, $ 38; Cd. 81, $ 1931; 2 H. C., $ 1595.] 


§ 6708. Commitment of Witnesses on Default of Bond—Depositions. 

All witnesses required to recognize with or without sureties shall, if they 
refuse, be committed to the county jail by the magistrate, there to remain until 
they comply with such orders or be otherwise discharged according to law: 
Provided, That when the magistrate is satisfied that any witness required to 
recognize with sureties is unable to comply with such order, he shall imme- 
diately take the deposition of such witness and discharge him from custody 
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upon his own recognizance. The testimony of the witness shall be reduced to 
writing by the justice or some competent person under his direction, and he 
shall take only the exact words of the witness; the deposition, except the cross- 
examination, shall be in the narrative form, and upon the cross-examination 
the questions and answers shall be taken in full. The defendant must be 
present in person when the deposition is taken, and shall have an opportunity 
to cross-examine the witnesses; he may make any objections to the admission 
of any part of the testimony, and all objections shall be noted by the justice; 
but the justice shall not decide as to the admissibility of the evidence, but shall 
take all the testimony offered by the witness. The deposition must be care- 
fully read to the witness, and any corrections he may desire to make thereto 
shall be made in presence of the defendant, by adding the same to the deposi- 
tion as first taken; it must be signed by the witness, certified by the justice, 
and transmitted to the clerk of the superior court, in the same manner as de- 
positions in civil actions. And if the witness is not present when required to 
testify in the case, either before the grand jury or upon the trial in the superior 
court, the deposition shall be submitted to the judge of such superior court, 
upon the objections noted by the justice, and such judge shall suppress so much 
of said deposition as he shall find to be inadmissible, and the remainder of the 
deposition may be read as evidence in the case, either before the grand jury 
or upon the trial in the court. [Cf. L. 754, p. 108, § 39; L. ’77, p. 203, § 8; 
Cd. 781, § 1932; L. 91, p. 24, § 15; 2 H. C., § 1596.] 


See supra § 6699, testimony of witnesses lieved to be unconstitutional, as being in 


to be reduced to writing. conflict with the provision of the Const., 
See supra § 6027, note. Art. I.. § 22, guaranteeing the defendant the 
See infra § 6925 and note. right to meet the witnesses against him 


The last sentence of this section is be- face to face. 


§ 6709. Magistrate to Make Return—Penalty. 

It shall be the duty of all magistrates within this state, before whom any 
person or persons shall be committed or held to bail to answer to [for] any 
crime, to return their proceedings, duly certified, including a copy of all 
recognizances taken by them, to the clerk of the superior court within ten 
days after the final hearing and commitment, or holding to bail, as aforesaid; 
and any justice of the peace who shall fail or neglect to make such return shall 
not be entitled to receive any fees or costs in such case. [Cf. L. 54, p. 109, $ 
41; Cd. 781, § 1934; L. 791, p. 25, § 16; 2 H. C., § 1597.] 


§ 6710. Offense May be Compromised, When. 

When any person shall be committed to prison, or shall be under examina- 
tion or recognizance to answer any charge for a misdemeanor for which the 
party injured may have a remedy by civil action, except where the offense 
was committed upon a sheriff or other officer, Justice, or violently or with 
intent to commit a felony, if the party injured shall appear before the magis- 
trate who made the commitment or took the recognizance or is conducting the 
examination, and acknowledge in writing that he has received satisfaction for 
the injury, the magistrate may, in his discretion, on payment of all costs which 
may have accrued, discharge the recognizance or supersede the commitment 
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by an order under his hand, and may also discharge all recognizance and super- 
sede the commitment of all witnesses in the case. [L. 754, p. 109, § 42; Cd. ’81, 
§ 1935; 2 H. C., § 1598; see Or., § 1519 et seq. | 


See infra §§ 6917-6919, compromising of- been arrested nor in any way held to 
fenses. answer the charge: Saxon v. Conger, 6 
There cai be no compromise of a criminal Or., 388 
charge where the person charged has not 
$ 6711. Action on Forfeiture of Recognizance. 

When any person under recognizance in any criminal prosecution, either 
to appear and answer before a justice, or to testify in any court, shall fail to 
perform the condition of any recognizance, his default shall be recorded; 
and it shall be the duty of the prosecuting attorney to proceed at once, by 
action against the person bound by recognizance, or such of them as he may 
elect. [L.°54, p. 109, § £5; Cd. ’81, $ 1936; 2H.C., § 1599.] 


See infra § 7007 et seq., action on forfeited recognizance. 


§ 6712. Abstract of Costs to be Forwarded With Papers. 

In all cases where any magistrate shall order a defendant to recognize for 
his appearance before a justice of the peace or the superior court, he shall 
forward with the papers in the case an abstract of the costs that have accrued 
in the case, and such costs shall be subject to the final determination of the case. 
[L. 754, p. 109, $44; Cd. 781, § 1937; 2 H. C., § 1600.] 


CHAPTER XII. 


OF PROCEEDINGS FOR CONTEMPT BEFORE JUSTICES OF THE PEACE. 


§ 6715. When Justice May Punish for Contempt. 
In the following cases, and no others, a justice of the peace may punish 
for contempt:— 

1. Persons guilty of disorderly, contemptuous, and insolent behavior to- 
wards such Justice while engaged in the trial of a cause, or in rendering judg- 
ment, or in any judicial proceedings, which tend to interrupt such proceed- 
. Ings, or impair the respect due to his authority; 

2. Persons guilty of any breach of the peace, noise, or disturbance, tending 
to interrupt the official proceedings of such justice; 

3. Persons guilty of resistance or disobedience to any lawful order cr process 
made or issued by him. JL. 754, p. 248, $ 145; Cd. 781, $ 1812; 2 H. C., 
8 1601. ] 


See supra § 5811, contempts in justices’ application thereto. 
courts are governed by the provisions of See supra § 4650, general powers of jus- 
this chapter, and § 5798S et seq. have no tices of the peace. 

§ 6716. Punishment for Contempt. 

Punishment for contempt may be by fine not exceeding twenty-five dol- 
lars, or by imprisonment in the county jail not exceeding two days, at the dis- 
cretion of the justice, unless otherwise provided by statute. [L. 54, p. 249, 
§ 146; Cd. 781, § 1843; 2 H. C., § 1602. ] 


Where the court jis without jurisdiction order imposing a fine is vold: State v. 
of the subject matter of an action, its Milligan, 3 W., 144 
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§ 6717. Hearing—Warrant for Offender. | 

No person shall be punished for a contempt before a justice of the peace 
until an opportunity shall have been given to him to be heard in his defense; 
and for that purpose, the justice may issue his warrant to bring the offender 
before him. [L. 754, p. 249, $ 147; Cd. 781, § 1844; 2 H. C., § 1603. ] 


§ 6718. Summary Arraignment. 

Tf the offender be present, he may be summarily arraigned by the justice, 
and proceeded against in the same manner as if a warrant had been previously 
issued, and the offender arrested thereon. [L. 754, p. 249, § 148; Cd. ’81, 
$ 1845; 2? H. C., $ 1604.] 


§ 6719. Form of Warrant. 
The warrant for contempt may be in the following form:— 
The State of Washington, 
County. SS. 
To the Sheriff or any Constable of said County. 

In the name of the state of Washington, vou are hereby commanded to 
apprehend A B, and bring him before J P, one of the justices of the peace 
of said county, at his ottice in said county, to show cause why he should not 
be convicted of a contempt alleged to have been committed on the day of 
, A. D. 18—, before the said justice, while engaged as a justice of the 
peace in a judicial proceeding. 

Dated this day of , A. D. 18—. 


J P, Justice of the Peace. 
[L. 754, p. 249, $ 149; Cd. 81, $ 1816; 2 H. C., § 1605.) 


§ 6720. Form of Judgment. 

Upon the conviction of any person for contempt an entry thereof shall 
be made in the docket of such justice, stating the particular circumstances of 
the offense, and the judgment rendered thereon, and may be in the following 
form:— 


The State of Washington, 
County. Ss. 

Whereas, on the day of , A. D. 18—-, while the undersigned, one | 
of the justices of the peace for said county, was engaged in the trial of an 
action between CD, plaintiff, and E F, defendant, in said county, A B, of the 
said county, did interrupt the said proceedings and impair the respect due to 
the authority of the undersigned, by (here deseribe the cause particularly); 
and whereas, the said A B was thereupon required by the undersigned to 
answer for the said contempt, and show cause why he should not be convicted 
thereof; and whereas, the said A B did not show cause against the said charge, 
—he it therefore ordered that the said A B is adjudged to be guilty, and is 
convicted of the contempt aforesaid, and is adjudged by the undersigned to 
pay a fine of dollars (or be imprisoned, ete.). 

Dated this day of , A. D. 18—. 


J P, Justice of the Peace. 
[L. *54, p. 249, $ 150: Cd. °81, $ 1847; 2 H. C., 8 1606.] 


$ 6721. Warrant of Commitment. 
If any person convicted of a contempt be adjudged to be imprisoned, a 
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warrant of commitment shall be issued by the justice. If he be adjudged to 
pay a fine, a process may be issued to collect the same; and when so collected, it 
shall forthwith be paid by the justice into the county treasury. [L. 754, p. 250, 
$ 151; Cd. 81, $ 1848; 2 H. C., $ 1607.] i 


CHAPTER XIII. 
OF PROCEEDINGS AGAINST VAGRANTS. 


§ 6724. Vagrancy, Defined. 

The following persons are vagrants: All persons who tell fortunes, or 
who keep houses where lost and stolen goods may be found; all common prosti- 
tutes, and keepers of bawdy houses or houses for the resort of prostitutes; all 
habitual drunkards, gainesters, or other disorderly persons; all persons wan- 
dering about and having no visible calling or business to maintain themselves; 
all persons going about as collectors of alms for charitable institutions under 
any false or fraudulent pretense; ail persons playing or betting in any street, 
or public or open place, at or with any table or instrument of gaming at any 
game or pretended game of chance. [l. 775, p. 89, $1; Cd. 81, X 1271; 2 H. 
C., $ 1608. ] 


Spokane v. Williams, 6 W., 376. 


§ 6725. Proceedings for Examination of. 

Upon complaint made on oath to any justice of the peace against any 
person as being such vagrant within his local jurisdiction, as defined in the last 
preceding section, he shall issue a warrant for the arrest of such person, and 
the complaint, warrant, arrest and examination shall be governed by the pro- 
visions of this code relating to the examination and commitment for trial of 
persons charged with offenses, so far as the same may be applicable. [Cf. L. 
75, p. 90, § 2; Cd. 81, § 1272; L.°91, p. 25, 8 17; 2 H. C., $ 1609.] 


§ 6726. Arrest Without Warrant. 

All peace officers shall arrest any vagrant whom they may find at large, 
and take him before some justice of the peace of the county, city, or town in 
which the arrest is made. [L. ’75, p. 90, § 3; Cd. °81, § 1273; 2 H. C., 
& 1610.] 


§ 6727. Officer Must Confine Vagrant. 

If the arrests authorized in the last two sections are made during the 
night, the officer must keep the person arrested in confinement until the next 
morning. [L. ’75, p. 90, $ 4; Cd. 781, § 1274; 2 H. C., $ 1611.] 


§ 6728. Bond for Good Behavior. 

If it appear, by the confession of such person, or by competent testimony, 
that such person is a vagrant, the justice of peace before whom he is brought 
may require of such person a bond, with suflicient surety, for good behavior 
for the term of three months thereafter. [L. ’75, p. 90, § 5; Cd. °81, § 1275; 
2H. C., § 1612.] 
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§ 6729. Record to be Filed in Superior Court. 

The justice shall make up, sign, and file with the clerk of the superior 
court of the county a record of conviction of such person as a vagrant, specify- 
ing generally the nature and circumstances of the charge, and shall, in default 
of such security being given, by warrant under his hand, commit such vagrant 
to the jail of the county, city or town, as the case may be, until such security 
be found, or such vagrant be discharged, according to law. [L.’%5, p. 90, § 6; 
Cd. 781, § 1276; 2 H. C., § 1613.] 


§ 6730. Breach of Bond. 

The committing of any of the acts which constitute such person so bound 
a vagrant shall be deemed a breach of the condition of such bond for good 
behavior. [L.’¥5, p. 91, § 7; Cd. ’81, § 1277; 2 H. C., § 1614.] 


§ 6731. New Sureties, When. 

On a recovery upon any such bond, the court before which such recovery 
may be had may, in its discretion, either require new sureties for good be- 
havior, or may commit such vagrant to the county jail of the county for any 
time not exceeding six months. [L. 775, p. 91, § 8; Cd. ’81, § 1278; 2 H. C., 
§ 1615.] 


§ 6732. Discharge on Bond After Commitment. 

Any person committed to jail for not finding sureties for good behavior 
may be discharged by any magistrate upon giving such sureties for good be- 
havior as were originally required of such person. [L. 775, p. 91, § 9; Cd. ’81, 
§ 1279; 2 H. C., § 1616.} 


§ 6733. Trial in Superior Court. 

The superior court to which the papers are returned shall, on demand of 
the defendant, impanel a jury to inquire into and determine the truth of the 
charge made against him; and the rules and regulations of law governing said 
court in the trials of misdemeanors shall be applicable to and govern it in the 
trial herein contemplated. If no jury be demanded, the superior court may 
revise such conviction, and discharge such vagrant from the bond or confine- 
ment absolutely, or upon sureties for good behavior, in its discretion. [L. 775, 
p. 91, $$ 10, 11; Cd. 81, $$ 1280, 1281; 2 H. C., § 1617.] 


§ 6734. Confinement of Vagrant at Hard Labor. 

Such superior court may, in its discretion, order any such vagrant to be 
kept in the county jail for any time not exceeding six months at hard labor. 
[L. 775, p. 91, § 12; Cd. 81, § 1282; 2 H. C., $ 1618.] 


§ 6735. Court May Provide Material for Labor. 

If there be no means in such jail for employing offenders at hard labor, 
such court may direct the keeper thereof to furnish such employment as it 
shall specify to such vagrant as may be committed thereto, either by a justice 
or any court, and for that purpose to purchase any necessary raw materials 
and implements, not exceeding such amount as the court shall prescribe, and 
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to compel such persons to perform such work as shall be allotted to them. The 
expenses incurred in pursuance of such order shall be audited by the board of 
commissioners of the county, and paid out of the county treasury. [L. 75, pp. 
91, 92, §$ 13, 14; Cd. 81, §§ 1283, 1284; 2 H. C., § 1619. ] 


§ 6736. Disposition of Proceeds of Labor. 

One half of the net proceeds of such labor shall be paid to the person 
earning the same, upon his discharge from imprisonment, and the other half 
shall be paid into the county treasury for the use of the county. [L. 75, p. 92, 
§ 15; Cd. 781, § 1285; 2 H. C., § 1620.] 


CHAPTER XIV. 


OF WITNESSES AND DEPOSITIONS. 


§ 6740. Witnesses May be Subpoenaed Within Twenty Miles. 

A subpoena issued by a justice of the peace shall be valid to compel the 
attendance of a witness in the justice’s court, if such witness be within twenty 
miles of the place of trial. [L. 54, p. 233, § 57; Cd. ’81, § 1869.] 


See supra § 4684, territorial extent of The sections in this chapter were omitted 


jurisdiction. from Hill’s Code, presumably because of 
See supra § 5995, witnesses, when com- their being in a large Measure covered by 

pelled to atten 1. the provisions of Chaps. 1 to 4, of Title 35 
See supra § 5997, issuance of subpoena. supra, 


§ 6741. How and by Whom Served. 

A subpoena may be served by any person above the age of eighteen years, 
by reading it to the witness, or by delivering to him a copy at his usual place 
of abode. [L. 54, p. 233, § 58; Cd. ’81, § 1870.] 


Sce supra § 5938, service of subpoena. 


§ 6742. Attachment for Failure to Appear. 

Whenever it shall appear to the satisfaction of the justice, by proof made 
before him, that any person, duly subpoenaed to appear before him in an 
action, shall have failed, without a just cause, to attend as a witness, in con- 
formity to such subpoena, and the party in whose behalf such subpoena was 
issued, or his agent, shall make oath that the testimony of such witness is 
material, the justice shall have the power to issue an attachment to compel the 
attendance of such witness: Provided, That no attachment shall issue against 
witness in any civil action, unless his fees for mileage and one day’s attend- 
ance have been tendered or paid in advance, if previously demanded by such 
witness from the person serving the subpoena. [L. 54, p. 233, § 59; Cd. ’81, 


§ 1871.] 
Sce supra $$ 6003, 6004, testimony of pris- See supra § 6001, attachment for wit- 
oner, how secured. nesses. 


§ 6743. Service and Costs in Attachment. 

Every such attachment may be directed to any sheriff or constable of the 
county in which the justice resides, and shall be executed in the same manner 
as a warrant; and the fees of the officer for issuing and serving the same shall 
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be paid by the person against whom the same was issued, unless he show reason- 
able cause, to the satisfaction of the justice, for his omission to attend; in 
which case the party requiring such attachment shall pay all such costs. [L. 
54, p. 233, § 60; Cd. ’81, § 1872. ] 


See supra § 6002, service of attachment. 


§ 6744. Damages for Non-Attendance. 

Every person subpoenaed as aforesaid, and neglecting to appear, shall also 
be liable to the party in whose behalf he may have been subpoenaed, for all 
damages which such party may have sustained by reason of his non-appearance: 
Provided, That such witness had the fees allowed for mileage and one day's 
attendance paid, or tendered him, in advance, if demanded by him at the time 
of the service. [L. 754, p. 234, § 61; Cd. 781, § 1873. ] 


See supra § 6000, damages ror failure to appear. 


§ 6745. Party to Action as Witness. 

A party to an action may be examined as a witness, at the instance of the 
adverse partry, and for that purpose may be compelled in the same manner, 
and subject to the same rules of examination, as any other witness, to testify at 
the trial, or appear and have his deposition taken. [L. 754, p. 234, § 62; Cd. 
"81, § 1874.] 


See supra § 6009, interrogatories to’ adversary. 


§ 6746. Testimony of Party May be Rebutted. 
The examination of a party thus taken may be rebutted by adverse testi- 
mony. [L. ’54, p. 234, § 63; Cd. ’*81, § 1875.] 


See supra § 6012, testimony not conclusive. 


§ 6747. Proceedings on Party’s Refusal to Testify. 

If a party refuse to attend and testify at the trial, or give his deposition 
before trial, when required, his complaint, answer or reply, may be stricken out, 
and judgment taken against him. [L. 754, p. 234, § 64; Cd. ’81, § 1876. ] 


See supra § 6013, penalty for refusing to testify. 


§ 6748. Examination of Party in His Own Behalf. 

A party examined by an adverse party may be examined on his own behalf, 
in respect to any matter pertinent to the issue. But if he testify to any new 
matter, not responsive to the inquiries put to him by the adverse party, or 
necessary to qualify or explain his answer thereto, or to discharge, when his 
answer would charge himself, such adverse party may offer himself as a wit- 
ness, and he shall be so received. [L. 75-4, p. 234, $ 65; Cd. 781, $ 1877. 


§ 6749. When Depositions May be Taken. 

Either party, in an action depending before a justice of a peace, may 
cause a deposition of a witness therein to be taken, when such witness resides, 
or is about to go more than twenty miles from the place of trial, or is so sick, 
infirm, or aged, as to make it probable that he will not be able to attend at the 
trial. [L. "54, p. 234, $ 66; Cd. °81, § 1878.] 

Sce supra § 6017 et seq., depositions in courts of record. 
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§ 6750. How Taken and Certified. 

The notice shall be served, and the deposition taken, certified, and re- 
turned, according to the law regulating the taking of depositions to be read 
in the superior court. [L. 54, p. 234, $ 67; Cd. ’81, § 1879. ] 


§ 6751. How Used on Trial. 

The justice shall allow every deposition taken, certified and returned 
according to law, to be read on the trial of the cause in which it is taken, in all 
cases where the same testimony, if given verbally before him, could have been 
received; but no such deposition shall be read on the trial, unless it appears to 
the justice that the witness, whose deposition is so offered: 

1. Is dead, or resides more than twenty miles from the place of trial; or 

2. Is unable, or cannot safely attend before the justice, on account of sick- 
ness, age, or other bodily infirmity; 

3. That he has gone more than twenty miles from the place of trial without 
the consent or collusion of the party offering the deposition. [L. 54, p. 234, 
$ 68; Cd. 781, § 1880. ] 


See supra § 6027, how used on trial. 


CHAPTER XV. 


OF APPEALS FROM JUSTICE’S COURT. 


§ 6754. Appeal in Civil Actions. 

Any person considering himself aggrieved by any judgment or decision of 
a justice of the peace in a civil action or proceeding may, in person or by 
his agent, appeal therefrom to the superior court of the same county where the 
judgment was rendered or the decision made. [Cf. L. 754, p. 252, $ 160; Cd. 
"81, $ 1858; L. 791, p. 66, $ 1; 2 H. C., § 1630.] 


See notes to next section. 

See supra § 4664, appellate jurisdiction of 
Superior court. 

See notes to § 6758 infra, transcript, jur- 
isdiction, ete. 

The provisions relating to certiorari, as 
found in 2 Hill's Code, at § 1621 et seq., 
have been omitted, as repealed by §8§ 5740- 
6751 supra. 

Under § 6631 supra, defendant may take 
advantage on appeal of any error in over- 
ruling its objections, even after a trial 
a the merits: Knoff v. Puget S. C. C., 

a Ol. 

No appeal Hes from a default judgment 
rendered by a justice of the peace, in a 
cause where the complaint and notice has 
been personally served and when no reason 
exists preventing a determination in the 
justice’s court upon the merits: State v. 
Sı perior Court, 12 W., 588. 

If a justice has no jurisdiction of the 
subject matter of an action brought be- 
fore him. the superior court can acquire 
no jurisdiction thereof by appeal: State 
v. Superior Court, 9 W., 369. 


$ 6755. Appeal, How Taken—Bond. 


The supreme court can acquire no juris- 
diction by appeal over an action begun in 
a justice’s court, Where the amount in 
controversy, as determined by the plead- 
ings, is seventy-five dollars, although the 
justice may have «erroneously sustained 
a demurrer to the counter-claim for dam- 
ages in the sum of five hundred dollars; 
as certiorari is the proper remedy for re- 
Viewing the ruling of the justice upon the 
defense interposed: Gabriel v. S. & M. Ry. 
Co., 7 W., dio. 

Under a former statute (covering cer- 
thorari in justices’ courts, § Jo2l et seq.. 2 
Hlill’s Code), certiorari and appeal froin 
a justice's court Were treated as concur- 
rent remedies; either of which could be 
resorted to by any person conceiving him- 
self injured by error in any process, pro- 
ceeding or judgement of a justice of the 
es Woodbury v. Henningsen, 11 W.. 

The sureties on appeal bsnd submit to 
the jurisdiction of the court and are con- 
ee va its judgment: Cline v. Mitchell, 


Such appeal shall be taken by filing a notcie of appeal with the justice and 


serving a copy on the adverse party or his attorney, and unless such appeal 
be by a county, city, or school district, filing a bond or undertaking, as herein 
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provided, within twenty days after the judgment is rendered or the decision 
made. No appeal, except when such appeals are by a county, city, or school 
district, shall be allowed in any case, unless a bond or an undertaking shall be 
executed on the part of the appellant and filed with and approved by the 
justice, with one or more sureties, in the sum of one hundred dollars, to the 
effect that the appellant will pay all costs that may be awarded against him on 
the appeal; or if a stay of proceedings before the justice be claimed, except 
by a county, city, or school district, a bond or undertaking, with two or more 
sureties, to be approved by the justice, in a sum equal to twice the amount 
of the judgment and costs, to the effect that the appellant will pay such judg- 
ment, including costs, as may be rendered against him on appeal. [Cf. L. 
>54, p. 252, $$ 161, 162: L. 81, p. 8, § 1; Cd. 781, § 1859; L. 791, p. 66, $ 2; 
2 H. C., § 1631.] 

See notes to last section. other cases: Mullen v. Mullen, 1 W. T.. 192. 

See notes to § 6758, transeript, jurisdiction, If the notice of appeal has been given 
etc. and the bond filed within the time pre- 
A NOTICE OF APPEAL from a juđg- seribed by law, but the transcript is not 


ment of a justice which notifies the oppo- filed until after the time limited. the de- 
site party that the “defendant appeals to nial of the motion to dismiss the appeal 


the superior court from a judgment here- 
tofore rendered by said justice of the peace 
against him in the above entitled cause.” 
is sufficient: State v. Superior Court, 7 W., 
223. 

Immaterial discrepancies between the no- 
tice of appeal filed with the justice and the 
capy of the same served upon the appellee, 
will not defeat the appeal: McKilver v. 
Manchester, 1 W. T., 255. 

If a notice of appeal is filed with the 
justice of the peace, and a copy thereof 
served upon the adverse party or his attor- 
ney, the appeal is taken; hut in order to 
stay the proceedings, it is necessary to file 
a bond and make an entry of the allow- 
ance of appeal in the justice’s docket: Se- 
attle Coal, ete.. Co. v. Lewis, 1 W. T.. 488. 

DESTRUCTION OF RECORDS.—Where 
the records in the justice’s office are de- 
stroyced by fire before the transcript is cer- 
tified to in the upper court, but after the 
appeal has been properly taken, plaintiffs 
are cntitled to have the cause docketed in 
the superior court, in order to show the 
facts and supply the missing records, after 
which the appeal should be heard as in 


§ 6756. Stay of Proceedings, When. 


after the transcript was filed, will be sus- 
tained, the presumption being that good 
cause was shown for failure to file the 
transcript in time: State v. Campbell, 5 
W., 517. 

The superior court acquires jurisdiction 
through the notice of appeal: Chipman v. 
Bronson, 3 Or., 320; and where it is not 
properly served, returned properly in- 
dorsed, and filed, and the proper undertak- 
ing given, the court acquires no jurisdiction: 
Strang v. Keith, 1 Or., 312; State v. Zing- 
sem, 7 Or.. 137. If on appeal the notice 
prove insufficient, the only judgement which 
can be given is one of dismissal: Neppach 
v. Jordan, 13 Or., 246. 

On appeal from a judgment of a justice's 
court, a notice which is in writing and 
makes known to the opposite party that 
an appeal is taken in the particular case 
is a sufficient compliance with this section: 
Lancaster v. McDonald, 14 Or., 264 

An objection to the sufficiency of the 
service of the notice of appeal when not 
made in the court below will not be con- 
sidered in the appellate court: Id. 


Upon appeal being taken, and a bond filed to stay all proceedings, the 


justice shall allow the same, and make an entry of such allowance in his docket, 
and all further proceedings on the judgment before the justice shall thereupon 
be suspended; and if in the mean time execution shall have been issued, the 
justice shall give the appellant a certificate that such appeal has been allowed. 
[Cf. L. 54, p. 252, $161; Cd. 781, $ 1861; L. 91, p. 67, $ 3; 2 H. C., § 1632.] 


See notes to last section. 


§ 6757. Release of Property on Certificate of Appeal. 

On such certificate being presented to the officer holding the execution, he 
shall forthwith release the property of the defendant that may have been taken 
on execution: and if the body of the defendant have been taken on execution, 
he shall be discharged from imprisonment. [L. ’54, p. 252, § 165; Cd. ’81, § 
1862; 2 H. C., § 1633.] 
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§ 6758. Transcript—Jurisdiction—Procedure in Superior Court. 

Within ten days after the appeal has been taken in a civil action or pro- 
ceeding, the appellant shall furnish the superior court with a transcript of all 
the entries made in the justice’s docket relating to the case, together with all 
the processes and other papers relating to the action, and file[d] with the 
justice, which shall be certified by such justice to be correct; and upon the — 
filing of such transcript, the superior court shall become possessed of the 
cause, and shall proceed in the same manner, as near as may be, as in actions 
originally commenced in that court, except as herein otherwise provided. [Cf. 
L. 754, p. 252, § 166; Cd. 781, § 1863; IL. 91, p. 67, § 4; 2 H. C., § 1634.] 


See notes to § 6754, appeals. when there is no showing to the contrary: 
On appeal from a justice of the peace the State v. Campbell, 5 W., 517. 
constable’s return cannot be amended for A motion to dismiss an appeal from a 
the purpose of aiding the transcript from justice of the peace for failure to file 
the lower court, and showing Taree ion transcript within the time allowed, is ad- 
in the justice: Knoff v. P. S. C. C., 1 W., dressed to the discretion of the superior 
57. court; the failure to file the transcript with- 
The supreme court will presume that the in the time allowed does not deprive the 
superior court did not abuse its discretion superior court of jurisdiction: State v. Sw- 
in denying a motion to dismiss an appeal perior Court, 9 W., 30i. 
from a judgment of a justice of the peace, 


$ 6759. Pleadings in Superior Court on Appeal. 

The issue before the justice shall be tried in the superior court without 
other or new pleadings, unless otherwise directed by the court. [L.’54, p. 253, 
§ 167; Cd. ’81, § 1864; 2 H. C., $ 1635.] 


See supra § 6575, amendments. Unless issues are changed thereby, amend- 
It is discretionary with the superior court ments in pleadings should be liberally al- 
under this and § 6575 supra, to allow amend- lowed on appeals from justices’ courts: 
ments to pleadings used before the justice: Newberg v. Farmer, 1 W. T., 182 
State v. Superior Court, 3 W., 705. 


§ 6760. Attachment for Certified Transcript. 

Upon an appeal being taken and allowed, the superior court may, by rule 
and attachment, compel the justice to make and deliver to the appellant a certi- 
fied transcript of the proceedings, upon paying to such justice the fees allowed 
by law for making such transcript, and whenever the court is satisfied that 
the return of the justice is substantially erroneous or defective, it may, by rule 
and attachment, compel him to amend the same. [Cf. L. 754, p. 253, § 168; 
Cd. 781, § 1865; L. 791, p. 67, § 5; 2 H. C., § 1636. ] 


The proceedings should be chronologically ment. to say. “Duly verified.” ar “Duly 
arranged in the transcript: Thompson v. acknowledged.” The date of the paper, 
Lynch, 43 Cal., 482. If the transcrip: does date of filing, date of service, etc., and every 
not contain the judgment appealed from, dndorsement that may be important, should 
the appeal cannot be entertained: People of course appear. The rest may with ad- 
v. Sing Lum, 60 Cal., 6 It must show that vantage be omitted: Marriner v. Smith, 27 
an undertaking has been filed in due time: Cal., 654. The court can only act upon a 
Franklin v. Reiner, 8 Cal., 349: and that transcript of the record as it exists in the 
notice of appeal has been dulv served. etc.: lower court, duly authenticated, and cannot 
Hildreth v. Gwindon, 10 Cal., 491; and that alter it: Bond v. Hickman, 29 Cal., 461; Bos- 
the amo znt in controversy is sufficient to ton v. Haynes, 31 Cal., 107; Buckman v. 
authorize an appeal: Hoyt v. Stearns, 39 Whitney, 24 Cal., 267; Buckman v. Whitney, 
Cal, 9%. It is sufficient, when the style of 28 Cal., 555; Satterlee v. Bliss, 36 Cal., 521; 
the court and title of the cause is given in People v. Woods, 43 Cal.. 177; Thompson v. 
the first paper, to afterwards give the name Patterson, 54 Cal., 642. The verity of the 
of the document, and at the head say.. record cannot be attacked by using affidavits 
“Title of cause.” And where a paper is in the appellate court: People v. Jordan, 
verified or acknowledged, and no point is €6 Cal., 10. 
made on the verification or acknowledg- 


§ 6761. Appeal Not to be Dismissed for Defective Bond, When. 
No appeal allowed by a justice shall be dismissed on account of the bond 
being defective, if the appellant will, before the motion is determined, execute 
Bal. Wash. Code II—41 1869 
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and file in the superior court such a bond as he should have executed at the 
time of taking the appeal, and pay all costs that shall have accrued by reason 
of such defect. [L. 54, p. 253, § 169; Cd. 781, § 1866; 2 H. C., § 1637.] 


§ 6762. Judgment Against Appellant and Sureties, When. 

In all cases of appeal to the superior court, if, on the trial anew in such 
court, the judgment be against the appellant in whole or in part, such judg- 
ment shall be rendered against him and his sureties in the bond for the appeal. 
[L. 754, p. 253, § 170; Cd. 781, § 1867; 2 H. C., § 1638.] 

Sureties on appeal bond from justice’s are concluded by the judgment rendered 
court, by signing the bond, submit them- against the principal and themselves wi:hout 
selves to the jurisdiction of the court, and further notice: Cline v. Mitchell, 1 W., 24. 
§ 6763. Appeal in Criminal Cases—Notice. 

Every person convicted before a justice of the peace of any offense may 
appeal from the judgment, within ten days thereafter, to the superior court. 
The appeal shall be taken by orally giving notice thereof at the time the 
judgment is rendered, or by serving a written notice thereof upon the justice 
at any time after the judgment, and within the time allowed for taking the 
appeal; when the notice is given orally, the justice shall enter the same in his 
docket. The appellant shall be committed to the jail of the county until he 
shall recognize or give a bond to the state, in such reasonable sum with such 
sureties as said justice may require, with condition to appear at the court 
appealed to, and there prosecute his appeal, and to abide the sentence of the 
court thereon, if not revised by a higher court. [Cf. L. 754, p. 261, § 177; L. 
"T7, p. 203, § 7; Cd. 781, § 1898; L. 791, p. 67, § 6; 2 H. C., § 1639. ] 


§ 6764. Fees Not Required in Advance—Failure to Prosecute, Effect of. 

The appellant in a criminal action shall not be required to advance any 
fees in claiming his appeal, nor in prosecuting the same; but if convicted in 
the appellate court, or if sentenced for failing to prosecute his appeal, he may 
be required, as a part of the sentence, to pay the costs of prosecution. If the 
appellant shall fail to enter and prosecute his appeal, he shall be defaulted on 
his recognizance, if any was taken, and the superior court may award sentence 
against him for the offense whereof he was convicted, in like manner as if he 
had been convicted thereof in that court; and if he be not then in custody, 
process may be issued to bring him into court to receive sentence. [Cf. L. 754, 
p. 261, $179; Cd. *81, § 1900; L.’91, p. 68,§ 7; 2 H. C., § 1640.] 


In no instance shall any accused person appeal, or any other constitutional rights 
before final judgment be compelled to ad- guaranteed to him: See Const., Art. L, § 2 
Vance Money or fees to secure his right of 
§ 6765. Justice to Recognize Witnesses—Transcript. 

Upon an appeal being taken in a criminal action, the justice shall require 
the witnesses to give recognizances for their appearance in the superior court, 
or if they are not present, indorse their names on the copy of proceeding. 
He shall, on such appeal, make and certify a copy of the conviction and other 
proceedings in the case, and transmit the same, together with the recognizance 
and an abstract bill of the costs, to the clerk of the court appealed to, who shall 
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issue a subpoena for the witnesses, if they are not under recognizance. [Cf. 
L. 54, p. 261, § 178; L. 73, p. 384, § 197; Cd. ’81, § 1899; L. ’91, p. 68, $ 8; 
2 H. C., § 1641.] 


$ 6766. Appeal From Order for Security to Keep the Peace. 

An appeal may be taken from the order of a magistrate requiring a person 
to give security to keep the peace, or for good behavior. Such appeal shall be 
taken in the same manner and subject to the same conditions as appeals from 
justices’ courts in criminal actions, and the magistrate may require recog- 
nizances of the appellant and the witness, as in appeals in such criminal actions. 
[Cf. L. 754, p. 106, §$ 18, 19; L. 63, p. 385, $§ 191, 192; Cd. °81, §§ 1911, 
1912; L. 791, p. 68, § 9; 2 H. C., § 1642.] 


% 6767. Proceedings on Such Appeal—New Bond—Costs. 

The court before which such appeal is prosecuted may affirm the order of 
the justice or discharge the appellant, or may require the appellant to enter 
into a new recognizance, with sufficient sureties, in such sum and for such time 
as the court shall think proper, and may also make such order in relation to 
the costs of prosecution as may be deemed just and reasonable. [W. 54, p. 155, 
$ 20; Cd. 781, § 1913; 2 H. C., § 1643.] 


§ 6768. Failure to Prosecute Such Appeal, Effect of. 

If any party appealing from such order of a magistrate shall fail to prose- 
cute his appeal, his recognizance shall remain in full force and effect, as to any 
breach of the condition, without an affirmance of the judgment or order of 
the magistrate, and also shall stand as security for costs which shall be ordered 
by the court appealed to to be paid by the appellant. [Cf. L. 754, p. 105, § 21; 
Cd.’81, $ 1914; L. 91, p. 68, $ 10; 2 H. C., $ 1644.] 
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2 6773. ] 
PENAL CODE. 
TITLE XXXVIII. 
OF PROCEDURE IN CRIMINAL ACTIONS. 

CHAPTER I. Or CLASSIFICATION OF OFFENSES 6773 
II. Or LIMITATION OF CRIMINAL ACTIONS 6780 
III. OF PARTIES TO CRIMINAL ACTIONS 6782 
IV. OF THE VENUE OF CRIMINAL ACTIONS 6788 
V. OF THE Forms OF CRIMINAL ACTIONS 6800 
VI. Or INDICTMENTS AND PROCEEDINGS BY INFORMATION 6805 
VII. Or FINDINGS AND PRESENTMENT OF INDICTMENTS 6824 
VIII. Or REQUISITS OF INDICTMENTS AND INFORMATIONS 6839 
IX. Or PROCEEDINGS BEFORE ARRAIGNMENT 6865 

X. OF ARRAIGNMENT, PLEADINGS AND PROCEEDINGS 
THEREON 6884 
XI. Or TRIALS AND VERDICTS IN CRIMINAL ACTIONS 6925 
XII. Or New TRIAL AND ARREST OF JUDGMENT 6965 
XIII. OF JUDGMENTS AND THE ENFORCEMENT THEREOF 6975 
XIV. OF FORFEITED RECOGNIZANCES IN CRIMINAL ACTIONS 7004 
XV. OF SEARCH-W ARRANTS 7010 

XVI. OF PRocEEDINGS RELATING TO FUGITIVES FROM 
JUSTICE 7015 
XVII. Or REWARDS FOR THE APPREHENSION OF FUGITIVES 7022 


§ 6773. Public Offenses, Classified and Defined. 
Public offenses are divided into,— 
1. Felonies; and 


2. Misdemeanors. 
A felony is punishable by death or imprisonment in the penitentiary. All 


other offenses are misdemeanors. [Cf. L. 754, p. 78, § 11; Cd. 781, § 781; 2 
H. C., § 1184; see Cal. P. C., §§ 16, 17.] 
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See supra § 1324, infamous crime defined. 
Under our statute petit larceny is not an 
Pa amona crime: State v. Payne, 6 W., 563, 


The violation of a municipal ordinance is 
@ public offense, and properly prosecuted in 
the name of the state, under § 27, Art. IV., 
oe the Const.: State v. Fountain, 14 W., 


The common law distinction between high 
and low misdemeanors, depending upon 
whether the offense charged was infamous, 
has never been recognized in California: 


LIMITATION OF CRIMINAL ACTIONS, 


[28 6774-6780 


Green v. Superior Conrt, 7R Cal 556, 

Although an offense may, in a particular 
case, be punishable by a fine. yet if the 
Offen-e is one which is punishable or may 
be punished by imprisonment in the state 
rison, it must be prosecuted with the 
orms and solemnities of a crime of the 
grade of a felony: People v. War, 20 Cal. 
119. A misdemeanor is an act or omission 
not puntshable by death or imprisonment in 
we state prison: Pillsbury v. Brown, 47 


§ 6774. Common Law Offenses, Jurisdiction of. 

For all offenses at common law which are not hereinafter defined by 
statute, the offender may be tried in the superior courts of this state. [Cf. L. 
60, p. 105, § 9; Cd. 81, § 782; L. 91, p. 46, § 1; 2 H. C., $ 1185.] 


Under this section, the common law of- 
fense of conspiracy is indictable; and an 
indictment which contains suffictent to 
charge the crime at common law will sup- 
port a judgment of conviction: Bradshaw 
v. Territory, 3 W. T., 265. Conspiracy to 
gerraud a person is indictable at common 
aw: ; 

Although the penal code does not define 


nor impose a penalty for its commission, 
yet, under the statutory provisions making 
all common law crimes indictable, a prosecu- 
tion will be sustained for an assault with an 
intent to commit such crime: State v. Place, 
5 W., 773. 

That conspiracies to commit crimes are in- 
dictable: See extended note to Peopie v. Rich- 
ards, 51 Am. Dec. 9-94. 


the crime against nature known as sodomy, 


§ 6775. Wilful Neglect of Public Duty a Misdemeanor. 

When any duty is or shall be enjoined by law upon any public officer, or 
upon any person holding any public trust or employment, every wilful neglect 
to perform such duty, where no special provision has been made for the pun- 
ishment of such delinquency, is a misdemeanor. [Cd. 781, § 783; 2 H. C. 
§ 1186.] 


§ 6776. Prohibited Acts a Misdemeanor, When. 

When-the performance of any act is prohibited by any statute, and no 
penalty for the violation of such statute is imposed, the doing of such act 
is a misdemeanor. [Cd. ’81, § 784; 2 H. C., § 1187.] 


See infra § 7435, punishment for misdemeanor where no provision is made by statute 


CHAPTER II. 
OF LIMITATION OF CRIMINAL ACTIONS. 


§ 6780. Limitation on Criminal Actions Other Than Murder. 

Prosecutions for the offenses of murder and arson, where death ensues, 
may be commenced at any period after the commission of the offense; for 
offenses the punishment of which may be imprisonment in the penitentiary, 
within three years after their commission; and for all other offenses, within 
one year after their commission: Provided, That any length of time during 
which the party charged was not usually and publicly resident within this 
state shall not be reckoned within the one and three years respectively: And 
further provided, That where an indictment has been found, or an informa- 
tion filed, within the time limited for the commencement of a criminal action 
if the indictment or information be set aside, the time of limitation shall be 
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computed from the setting aside of such indictment or information. [Cf. L. 
54, p. 77, § 10; Cd. 781, § 779; L. 791, p. 46, § 2; 2 H. C., § 1188; see Cal. 


P. C., §§ 799-802] 


As against the crime of murder, there is 
no limitation, whether it be of the first or 
second degree: People v. Haun, 44 Cal., 9%. 

The statute excludes from computation 
the time the defendant may be out of the 
state; but the rule is, that this exception 
must be stated in the pleading. Prima 
facie lapse of time is a good defense, and 
if the statutory exception is relied upon, 
the state should set it up: People v. Miller, 
12 Cal., 295; People v. Montejo, 18 Cal., 38. 

The indictment must show that the of- 


fense charged is not barred by lapse of 
time; and if such offense is one capable of 

eing divided into degrees, the indictment 
should show that no degree is barred: Peo- 
ple v. Miller, 12 Cal., 291. 

The defendant may demur to an indict- 
ment or information when it appears upon 
its face that the prosecution is barred by 
the statute of limitations: People v. Ay- 
hens, 85 Cal., 8. The bar of the statute is 
imperative and mandatory: 


CHAPTER III. 
OF PARTIES TO CRIMINAL ACTIONS. 


$ 6782. Distinctions Relating to Accessory Abolished. 

No distinction shall exist between an accessory before the fact and a 
principal, or between principals in the first and second degree, and all persons 
concerned in the commission of an offense, whether they directly counsel the 
act constituting the offense, or counsel, aid and abet in its commission, though 
not present, shall hereafter be indicted, tried, and punished as principals. 
[ L. 54, p. 98, § 125; Cd. ’81, § 956; 2 H. C., § 1189; see Or., § 1289; see Cal. 


P. C., $ 971.] 


See infra § 7097, accessories in arson. 

This section, in connection with the two 
following sections, have the effect to do 
away with the crime of accessory before 
the fact, but that of accessory after the 
act remains in full force, and is specially 
provided for therein: State v. Jones, 3 W., 
175, 179; see State v. Duncan, 7 W., 336. 

Under this section, abrogating the dis- 
tinction between an accessory before the 
fact and the principal, a defendant may be 
convicted under an information charging 
him with the commission of a larceny as 
rincipal, although the evidence shows that 
e was not present at the time the taking 
was done, but advised and counseled it with 
the intention of receiving the benefit of the 
property taken: State v. Duncan, 7 W., 
335; 38 Am. St. Rep., 888. 

One charged with murder in the first de- 
gree as an accessory before the fact can- 
not be properly convicted of manslaughter, 
when the evidence shows that he was not 
present at the commission or the homicide, 
and that, If guilty at all, it was in con- 
spiring with others to procure the murder 
of deceased: State v. Robinson, 12 W., 549. 

Although a defendant may have entered 
into a conspiracy to kill, yet where the 
proof shows that he was also present aiding 
and abetting whatever was done at the 
time of the homicide, a conviction of mur- 
der in the second degree will not warrant 


& reversal of the case: State v. Robinson, 
12 W., 491; State v. Robinson, 12 W., 349, 
distinguished. ; 

An information charging the commission 


` 


of a crime by an accessory as though he .- 


were a principal, is proper: State v. White, 
10 W., 611. 

GENERALLY. — Indictment against one 
aiding and abetting, when he was present 
at the commission of the crime, is sufħ- 
cient if it charges him directly with the 
crime: State v. Kirk, 10 Or., 505. 

The distinction between an accessory bee 
fore the fact and a principal is abrogated, 
and an accessory must now be prosecuted, 
tried, and punished as a principal. It is 
sufficient to charge the accessory directly 
with having himself committed the act, 
and the acts constituting him an accessory 
may be proved under such charge; but if 
the information charges facts sufficient to 
constitute the defendant such accessory at 
ccemmon law, it sufficiently charges him as 
principal under the Statute, and need not 
allege further matter which might be 
prcved without pleading, if the defendant 
had been charged directly as principal: 
People v. Rozelle, 78 Cal., 84. 

Where two persons assist in committing 
an assault upon another, and inflict injuries 
upon him resulting in death, they are 
equally liable thercfor as principals: Peo- 
ple v. Weber, 66 Cal., 391. 


§ 6783. Accessory After the Fact—Who May be. 

Every person not standing in the relation of hushand or wife, parent or 
grandparent, child or grandchild, brother or sister, by consanguinity or affin- 
ity, to the offender, who, after the commission of any felony, shal harbor, 
conceal, or maintain, or assist any principal felon or accessory before the fact, 
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or shall give the offender any other aid, knowing that he had committed a 
felony, or had been accessory thereto before the fact, with intent that he shall 
avoid or escape from detection, arrest, trial, or punishment, shall be deemed 
accessory after the fact, and shall, on conviction thereof, be imprisoned in the 
county jail not more than one year, or be fined in any sum not exceeding five 
hundred dollars. [L. 754, p. 98, § 126; Cd. ’81, § 957; 2 H. C., § 1190.] 


See notes to § 6782, distinction between accessories abolished. 


$ 6784. Accessory After Fact Tried Though Principal Not. 

Every person wh oshall become an accessory after the fact to any felony 
may be indicted, convicted, and punished, whether the principal felon shall 
or shall not have been convicted previously, or shal] or shall not be amenable to 
justice by any court having jurisdiction to try the principal felon. [Cf. L. 754, 
p. 98, § 127; Cd. ’81, § 958; L. 91, p. 65, § 97; 2 H. C., $ 1376; sce Or., § 
1290; see Cal. P. C., § 972.] 


See infra § 6793, venue of actions against 
accessory. 

See notes to § 6782, distinction between ac- 
cessories abolished. 

One who participates In the fraudulent 
misappropriation of the funds of a corpor- 
ation by its secretary, under circumstances 
clearly indicating guilty knowledge and 
criminal intent, is lable as a principal co- 


§ 6785. 


worker in the performance of the acts con- 
stituting the cornus delicti: People v. Gal- 
agher, 100 Cal., 460. 

The indictment against an accessory after 
the fact must allege that the crime of the 
principal was committed before the indict- 
ment was found and presented: People v. 
Thrall, 50 Cal., 415. 


Who May be Tried and Punished. 


Every person, whether an inhabitant of this state, or of any other state, 


territory, or country, may be tried and punished under the laws of this state 
for an offense committed by him therein, except when such offense is cogniz- 
able exclusively in the courts of the United States. [L.’91, p. 47, § 3; 2 H.C., 


g 1191.] 


See notes to § 6850, sufficiency of informa- 
tion. 

It is no Jess a crime to murder a foreigner 
than a citizen at a place within the admir- 
alty jurisdiction of the United States 
courts: Smith v. U. S.. 1 W. T., 262. 

An Indian who has severed his tribal re- 
lations may be prosecuted in the courts of 
this state, whether the offense was co:n- 
mitted within or without the limits of a 
reservation: State v. Williams, 13 W., 335. 


§ 6786. Term ‘“‘Person,” Defined. 


An Indiaan who retains his tribal relations 
may be prosecuted in the courts of this 
state for offenses committed at a place not 
within the limits of an Indian reservation: 
Id 


Penal laws are generally local in their 
operation, and are only intended to punish 
such offenses as are committed within the 
sovereignty in which they are enacted: Sete 
the note to Molyneux v. Scymour, 76 Am. 
Dec., 672. 


When the term “person” or other word is used to designate the party 


whose property is the subject of an offense, or against whom any act is done 
with intent to defraud or injure, the term may be construed to include the 
United States, this state, or any state or territory, or any public or private cor- 
poration, as well as an individual. [L. ’54, p. 99, $ 134; Cd. ’81, § 964.] 


See infra § 6818, words and phrases, how 


See supra § 4786 and notes, term “person” 
construed. 


detined. 
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CHAPTER IV. 
OF THE VENUE OF CRIMINAL ACTIONS. 


§ 6788. Criminal Actions, When Commenced. 
Except as otherwise specially provided by statute, all criminal actions shall 


be commenced and tried in the county where the offense was committed. (Cf. 
L. 79, p. 75, § 10; Cd.’81, § 780; L. 91, p. 47, § 4; 2 H. C., § 1192.] 


See infra § 6952, venue may be corrected military occupancy of Great Britain and 
and action certified. the United States, pursuant to a conven- 
See infra notes to § 6840. tion entered into between these powers, 
A territorial district court, in the exer- perding the final adjustment of the inter- 
cise of its jurisdiction, under the laws of national boundary line, is not an offense 
the territory, had jurisdiction to try and committed at a place within the sole and 
punish any person who committed murder exclusive jurisdiction of the United States, 
on San Juan island: Watts v. Territory, contemplated by the third section of the 
1 W. T., 288; same, 1 W. T., 411. act of congress of April 30, 1870: Watts v. 
A murder, committed on San Juan island Territory, 1 W. T., 288. 
in 1869, while the same was in the joint 


§ 6789. Jurisdiction When Offense Committed in Two or More Counties. 
When a public offense has been committed partly in one county and partly 
in another, or the act or effects constituting or requisite to the consummation 
of the offense occur in two or more counties, the jurisdictoin is in either county. 
[L. 754, p. 99, § 129; Cd. ’81, § 959; 2 H. C., § 1193; see Cal. P. C., § 781.] 


A person who receives property in one Pecple v. Ah Own, 39 Cal., 604. Indictment 
county, and takes it into another, and there for arson, which charges that the defend- 
embezzles it, cannot be tried under this sec- ant, at a time named, was in the county 
tion in the former county, unless when he where the indictment was found, and then 
received the property there he had the in- and there feloniously burned a building, 
tent to fraudulently convert it to his own = sufficiently shows that the offense was com- 
use: People v. Murphy, 61 Cal., 376. mitted within the jurisdiction of court: 

The indictment should state the facts, so People v. Wooley, 44 Cal., 4M. 
as to bring the case within the statute: 


§ 6790. Offenses Committed on County Boundaries. 

Offenses committed on the boundary line of two counties, or within one 
hundred rods of the dividing line between them, may be alleged in the in- 
dictment or information to have been committed in either of them, and may 
be prosecuted and punished in either county. [Cf. L. 754, p. 99, § 130; Cd. 
81, § 960; L.’91, p. 47, $ 5; 2 H. C., $1194; see Cal. P. C., X 782.] 


Jurisdiction of offense committed con Cal., 139, 143. Where the line {s somewhat 
boundary line of two counties, or within indefinite, hearsay evidence is admissible 
one hundred rods of the dividing line be- for the purpose of establishing it, as ihe 
tween them, is In either county: People v. question is one of common interest: People 
Davis, 36 N. Y., 77; People v. Salorse, 62 v. Velarde, 59 Cal., 457. 


§ 6791. Venue of Stolen Property Taken Into Another County. 

When property taken in one county by burglary, robbery, larceny, or 
embezzlement has been brought into another county, the jurisdiction is in 
either county. [L. 754, p. 99, § 131; Cd. ’81, § 961; 2 H. C., § 1195; see 
Cal. P. C., § 786.] 


The stealing of neat cattle may he prose- Under this section, it is not necessary, in 
cuted either in the county where the prop- an information charging the commission of 
erty was first taken or in the county into murder in a certuin county, to also allege 
which it was brought by the thief, under the place of death of the deceased, in order 
$ 6790, authorizing the prosecution of lar- to give jurisdiction to the court of the 
ceny elther in the county where committed county where the offense was committed: 
or in the one into which the stolen property State v. Baldwin, 15 W.. 15. 
is taken: State v. Kyle, 14 W., 550. Where an information charges the com- 
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m'ssion of murder in a certain county, but 
fails to allege where the deceased died as a 
result of the assault upon him, the intro- 
duction of proof showing death in the coun- 
ty in which the assault was made is harm- 
less error: Id. 

In cases of larceny, where property has 
been stolen in one county and taken into 
another, it is proper to charge the thief 
with having committed the offense in the 
latter county; and evidence showing the 
property to have been taken from the other 
county may be admitted without any aver- 


OF THE VENUE OF CRIMINAL ACTIONS. 


[33 6792-6795 


been so taken: People v. Mellon, 40 Cal., 
648; People v. Murphy, 51 Cal., 376; State v. 
Brown, 8 Nev., 212. But in cases of burg- 
lary, the indictment or information must 
charge the facts as they existed, viz., that 
the burglary was com -nitted in one county, 
and that the property taken was carried 
into another: Haskins v. People, 16 N. Y., 
344; People v. Scott, 74 Cal., 94. When so 
pleaded, evidence is admissible when de- 
fendant is being tried in one county as to 
the offense committed by him in the other 
county: People v. Scott, supra. 


ment of facts showing the property to have 


§ 6792. Jurisdiction of Homicide in Either County, When. 
If any mortal wound is given or poison administered in one county, and 


death, by means thereof, ensue in another, the jurisdiction is in either. [L. 
54, p. 99, § 132; Cd. 781, $ 962; 2 H. C., § 1196.] 


$ 6793. Venue of Action Against Accessory After the Fact. 

An accessory after the fact to a felony may be tried either in the county in 
which he shall have become an accessory, or in the county in which the felony 
shall have been committed. [Cf. Cd. ’81, § 958; L. 91, p. 47, § 6; 2 H. C., 
$ 1197. ] 


See supra § 6784, trial of accessory. 


§ 6794. Change of Venue, Proceedings to Obtain. 

The defendant may show to the court, by affidavit, that he believes he 
cannot receive a fair trial in the county where the action is pending, owing to 
the prejudice of the judge, or to excitement or prejudice against the defendant 
in the county, or some part thereof, and may thereupon demand to be tried in 
another county. The application shall not be granted on the ground of 
excitement or prejudice other than prejudice of the judge, unless the affidavit 
of the defendant be supported by other evidence; nor in any case unless the 
judge is satisfied the ground upon which the application is made does exist. 
[L. 754, p. 117, § 98; Cd. 781, § 1072; 2 H. C., § 1198.] 


See notes to § 4857 supra. cretion, to be disposed of in furtherance of 

The allowance or refusal of a motion to substantial justice, and an order refusing 
change the venue in a criminal case is a change will not be reviewed on appeal, 
largely discretionary in the trial court: except in cases of gross abuse of discre- 
McAllister v. Territory, 1 W. T., 560. Such tion: Id. 
motion is addressed to a sound judicial dis- 
$ 6795. Discretion of Court, Duty of Clerk. 

When the affidavit is founded on prejudice of the judge, the court may, 


in its discretion, grant a change of venue to some other county, or may con- 


tinue the cause until such time as it can be tried by another judge ín the same 
county; if the affidavit is founded upon excitement or prejudice in the county 
wgainst the defendant, the court may, in its discretion, grant a change of venue 
io the most convenient county. The clerk must, upon the granting of a 
change of the place of trial, make a transcript of the proceedings and order of 
court, and, having sealed up the same with the original papers, deliver them 
to the sheriff, who must without delay, deposit them in the clerk’s office of the 
proper county, and make his return accordingly. [Cf. L. 54, p. 117, § 99; Cd. 
"81, § 1073; L. 791, p. 47, § 8; 2 H. C., § 1199. ] 
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Under this section, vesting the matter of viction, unless the discretion has been most 
a change of venue in a criminal case en- clearly abused: Edwards v. State, 2 W., 
tirely in the discretion of the trial court, 291. 
the supreme court will not reverse a con- 

§ 6796. Change Upon Consent of Parties. 

The court may, at its discretion, at any time, order a change of venue or 
place of tria] to any county in the state, upon the written consent or agreement 
of the prosecuting attorney and the defendant. [L. ’%3, p. 235, § 237; Cd. ’81, 


§ 1075; 2 H. C., $ 1200.] 


§ 6797. Recognizance of Defendant and Witnesses on Change. 

When a change of venue is ordered, if the offense be bailable, the court 
shall recognize the defendant, and in all cases the witnesses, to appear at the 
court to which the change of venue was granted. [Cf. L. 54, p. 117, § 100; 
Cd. °81, § 1076; L. 791, p. 48, $9; 2 H. C., § 1201.] 


CHAPTER V. 
OF THE FORMS OF CRIMINAL AOTIONS. 


§ 6800. Pleadings—Forms Abolished. 

All the forms of pleading in criminal] actions heretofore existing are 
abolished; and hereafter, the forms of pleading, and the rules by which the 
sutliciency of pleadings is to be determined, are those prescribed herein. [L. 
769, p. 240, § 180; Cd. 781, § 1002; 2 H. C., § 1202; Or., $ 1266; see Cal. P. 
C., $ 948.) 

The ancient formalities and technicalities pression: Leonard v. Territory, 2 W. T., 


of the common law are abolished: Sfate v. 3S1. 393. 
Day, 4 W., 104, 106; State v. Wright, 9 W., The test of sufficiency of pleadings is 


96, 97; State v. Blanchard, 11 W.. 116, 119. found in the code itself: People v. Murphy, 
In construing an indictment, forms of eX- 39 Cal, 52: People v. Dick, 37 Cal., 277; Peo- 
pression are not to be utterly disregarded, ple v. Ah Woo, 28 Cal., 205. See also People 


and things are not to be understood as m- v Cronin, 34 Cal, 191; People v. Sandford, 
tended to be expressed, for which there ap- 43 Cal., 29. 
pears no adequate or sensible form of ex- 


§ 6801. The Charge Must be by Information or Indictment. 

No person shall be held to answer in any court for an alleged crime or 
offense, unless upon an information filed by the prosecuting attorney, or upon 
an indictment by a grand jury, except in cases of misdemeanor before a justice 
of the peace, or before a court-martial. [Cf. Cd. *81, § 764; L. 791, p. 48, 10; 
2 H. C., § 1203.) 


$ 6802. Prosecution by Information, When. 
Al public offenses may be prosecuted in the superior courts by informa- 
tion in the following cases:— 

1. Whenever any person is in custody or on bail on charge of felony or 
misdemeanor, and the court is in session, and the grand jury is not in session, 
or has been discharged; 

2. Whenever an indictment presented by a grand jury has been quashed, 
and the grand jury returning the same is not in session, or has been discharged; 

3. When a cause has been appealed to the supreme court, and reversed on 
account of any defect in the indictment; 
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4. Whenever a public offense has been committed, and the party charged 
with the offense is not already under indictment therefor, and the court 1s 
in session, and the grand jury is not in session, or has been discharged; 

5. Whenever the court is in session, or not in session, and any person has 
been committed by any committing magistrate for any felony or misdemeanor 
not within the exclusive jurisdiction of a justice’s peace court. [Cf. L. 790, 
p. 100, § 1; L. 791, p. 214, § 1; 2 H. C., § 1204.] 


See notes to Const., Art. I., § 25. 

See infra § 6832, manner of bringing in- 
formation. 

See infra § 6835, duty of prosecuting attor- 
ney. 

Prosecution by information is authorized 
when it appears that the defendant is in 
custody on a charge of felony and that the 
court is in session and the grand jury is 
not in session: State v. Nelson, 13 W., 523. 

FROSECUTION BY INFORMATION.— 
The provisions of the law authorizing pros- 
ecution of offenses by information are not 
void, as depriving defendant of his liberty 
without “due process of law”: In re Hu- 
mason, 46 Fed. Rep. (Wash.), 388. 

Infamous crimes may be prosecuted in 
this state by information, as the constitu- 
tion of the United States does net assume 
to regulate prosecutions unde? our state 
laws: State v. Nordstrom, 7 W., 506; Ly- 


barger v. State, 2 W., 552; see State v. Bald- 
win, 15 W., 15, 18: and a preliminary exami- 
nation on a charge before one justice of the 
peace, after the dismissal of a charge be- 
fore another justice without an examina- 
tion, is suflicient to found an information 
upon: State v. Nordstrom, supra. 

Where an information is set aside it is 
proper to permit a new information to be 
filed without a preliminary examination: 
State v. Williams, 13 W., 335, 337. 

Our constitution, Art. I., § 25, unlike that 
of California and some other states, does 
not make a preliminary examination neces- 
sary: State v. Williams, supra; but see 
State v. Anderson, 5 W., 350. 

No affidavit is required as a basis for an 
information when the information itself re- 
cites sufficient facts to bring the case with- 
in the provisions of § 1, subd. 4, Laws of ’9@, 
p. 100: Hammond v. State, 3 W., 17L 


CHAPTER VI. 
OF INDIOTMENTS AND PROCEEDINGS BY INFORMATION. 


36805. Challenge to Panel of Grand Jurors. 

Challenges to the panel of grand jurors shall be allowed to any person 
in custody or held to answer for an offense, when the clerk has not drawn from 
the jury box the requisite number of ballots to constitute a grand jury, or 
when the drawing was not done in the presence of the proper officers; and such 
challenges shall be in writing and verified by affidavit, and proved to the satis- 
faction of the court. [Cf. L. 754, p. 110, § 45; Cd. ’81, § 977; L. 91, p. 48, 


$ 11; 2 H. C., § 1205; see Cal. P. C., § 895. ] 


See supra §§ 4731-4748, drawing jurors, etc. 

It is a mere ire gnlarity, not prejudicial 
to the rights of the defendant, for the court 
to order a venire ror additonal jurors be- 
fore the regular panel Is exhausted, especi- 
ally when the record shows that none of tlhe 
existing jurors or talesmen were drawn as 
trial jurors, until the regular panel is en- 
ae exhausted: Blanton v. State, 1 W., 
65. 

The fact that a juror Is a taxpayer is not 
ground for challenge upon a trial of a pub- 
he officer chargeu Wich embezzlement of 


public funds: State v. Krug, 12 W., 288: or 
that he has formed an impression that the 
defendant had loaned money, either that of 
hig own or of the city, the juror having no 
idea to whom the- money belonged and bav- 
ing formed no opinion as to the defendant's 
guilt or innocence’ JTd.; or when he has 
formed an Impression, but disc] Im d having 
formed an opinion, he cannot be challenged 
for oaretv al bias: Td. 

CHALLENGE TO PANEI..—Se: note to 
o TRSNE v. Green, 12 Am. Stat. Rep., 

J. 


§ 6806. Challenge to Individual Grand Juror. 

Challenges to individual grand jurors may be made by such person for 
reason of want of qualification to sit as such juror, and when, in the opinion of 
the court, a state of mind exists in the juror, such as would render him unable 
to act impartially and without prejudice. [L. 5-4, p. 110, § 46; Cd. ’81, § 978; 
2 H. C., § 1206.] 
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If objection be not taken to a juror at the the objection by motion to quash the indict- 
time of the Lmpaneling the jury, the same ment, if he is substantially in the position 
is waived: Clarke v. ‘lerritory, 1 W. T., 68; of one contemplated by § 6809: Id 
Blanton v. State, 1 W.. 265. The law as to challenges for cause gener- 

After waiving his right to object to the ally is stated in the no:e to Commonwealth 
jury, the defendant has no right to raise v. Green, 12 Am. Stat. Rep., 906-919. 
$ 6807. Venire When Panel Discharged. 

If a challenge to the panel be allowed, the panel shall be discharged, and 
the court may order the sheriff to summon from the by-standers and the body 
of the county a sufficient number of persons to act as grand jurors. [Cf. L. 
754, p. 110, § 47; Cd. 81, § 979; L. 791, p. 48, § 12; 2 H. C., § 1207.] 


Court should terminate proceedings at any rs to fill the panel is good, If the qualifica- 
stage of the case when it is discovered that tions of those selected are such as the law 
the Impaneling of the grand jurors was nu:l requires: Yelm Jim v. Territory, supra; 
and void: Yelm Jim v. ae 1 W. T., Clarke v. Territory, supra. Temporary ab- 
63; Clarke v. Territory, 1 W. 68. sence from the state does not di:qualify one 

Order of court to summon fam bystand- from acting as a juror: Id. 

§ 6808. Discharge of Juror—Panel to be Filled. 
If a challenge to an individual juror be allowed, he shall be discharged, 


and the panel filled. [L. 54, p. 110, § 48; Cd. ’81, § 980; 2 H. C., § 1208.] 


§ 6809. Oath of Grand Jury—Form. 
The following oath shall be administered to the grand jury:— 

“You, as grand jurors for the body of the county of , do solemnly swear 
(or affirm) that you will diligently inquire into and true presentment make 
of all such matters and things as shall come to your knowledge, according to 
your charge; the counsel of the state, your own counsel, and that of your 
fellows, you shall keep secret; you shall present no person through envy, 
hatred, or malice; neither will you leave any person unpresented through 
fear, favor, affection, or reward, or the hope thereof; but that you will present 
things truly as they come to your knowledge, according to the best of your 
understanding, and according to the laws of this state. So help you God.” 

[Cf. L. ’54, p. 110, § 49; Cd. ’81, § 981; L. 91, p. 48, § 13; 2 H. C., § 1209.] 


§ 6810. Foreman—Powers of—Clerk of Grand Jury. 

A foreman of the grand jury shall be appointed by the court, who may 
remove him and appoint another at any time, and such foreman shall have 
power to administer all oaths and affirmations to witnesses who shal] appear 
before such grand jury, and the jur may appoint one of their number as clerk 
to keep a minute of their proceedings. [L. 54, p. 110, § 50; Cd. ’81, $ 982; 
2 II. C., 1210. ] 


Order appointing need not be entered in the foreman, and Paap to the couris 
tho minuts, if the indictm nt is indorsed by People v. Roberts, 6 Cal.. 
§ 6811. Grand Jury Charged by Court—Advice to. 

The grand jury shall be charged by the court as to the nature of their 
duties, and may at any reasonable time ask the advice of the court as to any 
legal questions upon which they may desire information. [L. 54, p. 110, § 51; 
Cd. ’81, § 983; 2 H. C., $ 1211.] 
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§ 6812. Prosecuting Attorney to Attend, etc. 

The prosecuting attorney shall attend on the grand jury for the purpose 
of examining witnesses and giving them such advice as they may ask. [Cf. L. 
”54, p. 110, § 52; Cd. 781, § 984; L 91, p. 49, § 14; 2 H. C., § 1212.] 


§ 6813. Duties of Grand Jury. 

The grand jury shall inquire into the cases of parties in custody or under 
bail, charged with commission of offenses against the laws of this state, and 
duly returned by a committing magistrate, or upon a complaint sworn to before 
an officer authorized to administer oaths and presented by the prosecuting 
attorney, or under the instructions of the court. [Cf. L. 754, p. 111, § 53; L. 
65, p. 19, § 1; Cd. 781, § 985; L. 791, p. 49, § 15; 2 H. C., § 1213.] 

The grand jury should inquire into all of- barred by the statute of limitations: Peo- 
fenses committed within the county not ple v. Beatty, 14 Cal., 566 
§ 6814. Jurors to Communicate Personal Knowledge of Offenses. 

If a member of a grand jury knows, or has reason to believe, that a public 
offense, triable within the county, has been committed, he must declare the 
same to his fellow jurors, who may thereupon investigate the same, if a ma- 
jority so order. [Cd. 781, § 986; 2 H. C., § 1214; see Cal. P. C., § 922.] 


§ 6815. Complainant Not to be Present, When. 

No complainant who may institute a prosecution shall be competent to be 
present at the deliberations of a grand jury, or or vote for the finding of an 
indictment. [L. 65, p. 19, § 1; Cd. ’81, § 987; 2 H. C., § 1215.] 


$ 6816. Malicious and Frivolous Prosecution—Costs. 

Where a grand jury ignore a bill of indictment, they shall also find 
whether the prosecution is malicious and frivolous, and find whether the com- 
plainant or county shall pay the costs, which shall be returned with their 
proceedings into open court. [L. 765, p. 20, § 2; Cd. 781, § 988; 2 H. C., 
§ 1216.] 


§ 6817. Inquiry Into Persons in Prison, etc. 

The grand jury shall especially inquire as to the offense of any person 
confined in prison on a criminal charge; into the condition and mismanage- 
ment of the public prisons in the county; into the wilful misconduct in office 
of public officers; and shall in their discretion examine the public records of 
the county. [L. 54, p. 111, § 53; Cd. 781, § 989; 2 H. C., § 1217; see Cal. 
P. C., § 923.] | 


The first clause of this section Is covered into cases of persons under arrest: People 
by § 6813 supra, which is a later enactment. v. Geiger, 49 Cal., 651. 

It is the duty of the grand jury to inquire 

§ 6818. Duty to Hear Evidence. 

The grand jury are not bound to hear evidence for the defendant; but it 
is their duty to weigh all the evidence submitted to them, and when they have 
reason to believe that other evidence within their reach will explain away the 
charge, they should order such evidence to be produced, and for that purpose 
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may cause process to issue for the witnesses. [L. ’54, p. 111, § 54; Cd. 81, 
g 990; 2 H. C., § 1218; Cal. P. C., § 920.] 


Defendants may voluntarily testify before 
a grand jury: People v. King. 28 Cal., 206. 
The rule of the present day as to what ev- 
idence should be received by a grand jury 
in its deliberations is stated in Charge to the 


der, 19 Cal., 543. In finding an indictment, it 
is not the duty of the grand jury to de- 
termine the degree of the crime: People v. 
wines 27 Cal., 507; People v. Nichol, 34 Cal., 
11. 


Grand Jury, 2 Saw., 667, 670; People v. Tin- 


§ 6819. Fact of Indictment Found Not to be Disclosed, When. 

No grand jury shall disclose the fact that an indictment for a felony has 
been found against any person not in custody or under recognizance until such 
person has been arrested. [L. 754, p. 111, § 56; Cd. *81, § 991; 2 H. C., 
§ 1219.] 


See infra § 6828, secrecy of indictment. 


§ 6820. Secrecy of Proceedings, Charge as to. 

No grand jury juror shall be allowed to state or to testify in any court in 
what manner he or any member of the jury voted on any question before them, 
or what opinion was expressed by any juror in relation to such question, or 
what question was before them; and in charging the grand jury the court shall 
remind them of the provisions of this and the preceding sections. [L. 54, 
p. 111, § 57; Cd. 781, § 992; 2 H. C., § 1220.] 


§ 6821. Grand Jury May be Resummoned, When. 

Whenever the grand jury shall have been dismissed, they may be sum- 
moned to attend again, if necessary; and if a full jury do not attend, the 
number may be completed from the by-standers. [L. 54, p. 111, § 58; Cd. 
81, § 993; 2 H. C., § 1221] ` 


CHAPTER VII. 
OF FINDINGS AND PRESENTMENT OF INDICTMENTS. 


§ 6824. Twelve Jurors Must Concur—Indorsement. l 

An indictment cannot be found without the concurrence of at least twelve 
grand jurors, and when so found, it must be indorsed “a true bill,” and such 
indorsement, signed by the foreman of the jury. [Cf. L.’54, p. 111, §§ 55, 59; 
L. °69, p. 238, § 173; Cd. 781, § 994; 2 H. C., § 1222; Or., § 1259; Cal. P. C., 
§ 940.] 


Objection to juror is waived. unless it 1s 
made at the time the jury is impaneled: 
Clarke v. Ferritory, 1 W. T., 68; Blanton v. 
State, 1 W., 265. 

Where the grand jury come into open 
court and present a bill duly indorsed and 
signed by thelr foreman, it is evidence of 
the most satisfactory kind that twelve of 
their number concurred in finding the bill: 
Watts v. Territory, 1 W. T., 4%. 

Although it is absolutely necessary, in 
order to put a defendant on trial, that an 
indictment should be concurred in by at 
least twelve grand jurors, it is equally as 
well settled in this state that the whole 
number required by law to form a grand 


jury need not be present at the finding of 
an indictment. It is sufficient if twelve con- 
cur in the finding, although less tkan the 
statutory number composing the grand jury 
were present at the time: People v. Roberts, 
6 Cal., 214; People v. Butler, 8 Cal.. 435; Peo- 
ple v. Gatewood, 20 Cal., 147; People v. Hun- 
ter, 54 Cal.. 65. 

Every indictment should be certified to be 
a true bill by an indorsement thereon in 
those words, signed by the foreman. An in- 
dictment not so indorsed is invalid, and will 
be set aside on motion: People v. Law- 
rence, 21 Cal., 368; People v. Johnston, 48 
Cal., 549. 
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§ 6825. Names of Witnesses Indorsed, Defendant Entitled to Copy. 

When an indictment is found, the names of the witnesses examined before 
the grand jury must be inserted at the foot of the indictment, or indorsed 
thereon, before it is presented to the court, and the clerk of the court must, 
within one day after demand made, furnish the defendant, or his counsel, a 
copy thereof without charge, or permit the defendant’s counsel, or the clerk 
of such counsel, to take a copy. [Cf. L. 754, p. 111, § 59; L. 69, p. 239, § 174; 
Cd. 781, $ 995; 2 H. C., § 1223; see Or., § 1260; see Cal. P. C., § 943. ] 


The mandate of the Const., Art. I.. $ 22, 
is sufficiently complied with when the ac- 
cused is given the complaint and told to 
make a copy of it if he chooses: State v. 
White, 8 W., 2380. 

Unless the names of the witnesses exam- 
ined before the grand jury are indorsed on 
or inserted at the foot of the indictment, 
it will be set aside on motion: People v. 
Freeland, 6 Cal., 96; People v. Symonds, 22 
Cai. bas: Peonle v. Lopez, 26 Cal., 132; Pev- 
ple v. King, 28 Cal., 266; People v. Stacy, 34 
Cal., 307. A person may be sworn and ex- 
amined as a witness on the trial, although 


his name is not indorsed on the indictment. 
and although he may have been a witness 
before the grand jury: People v. Freeland, 
supra; People v. Lopez. supra; People v. 
Symonds, supra. So a person who was not 
examined before the grand jury, and whose 
name is not indorsed on the indictment, may 
be a witness for the prosecution on the trial: 
People v. Jocelyn, 29 Cal., 562. The name in- 
dorsed was F. Diefenbach, while the witness 
was G. Diefenbach. Held, that the court 
did not err in refusing to set aside the in- 
dictment: People v. Crowey, 56 Cal., 36. 


§ 6826. Indictment at Instance of Private Prosecutor—Costs. 


When an indictment is found at the instance of a private prosecutor, the 


following must be added to the indorsement required by the preceding section: 
“Found at the instance of” (here state the name of the person); and in such 
case, if the prosecution fails, the court trying the cause may award costs against 
the private prosecutor, if satisfied, from all circumstances, that the prosecution 


was malicious or without probable cause. [Cd.’81, § 996; 2 H. C., § 1224.] 


See supra § 1628, costs against complain- 
ant on frivolous or malicious accusation. 

This section was intended to cover all 
criminal cases triable by jury, but the jury 
has no authority, on acquitting the defend- 
ant, to find that the complaint was malicious 
or without probable cause; and the judg- 
ment on such verdict, that complaining wit- 


stick, 3 W., 672. 

Two prominent elements of this section 
are: (1) that the court, upon failure of pros- 
ecution, is to be satisfied from all the cir- 
cumstances that the action of the complain- 
ant Was malicious or without probable 
cause; (2) that the imprisonment until costs 
are paid is not a part of the judgment there 


ness pay costs of trial and stand committed 


permitted: Id. 
untii costs are paid is void: In re Perm- 


§ 6827. Custody and Inspection of. 

An indictment, when found by the grand jury, must be presented by their 
foreman, in their presence, to the court and filed by the clerk, and remain in 
his office as a public record; but if the defendant has not been held to answer 
the charge, neither the indictment, nor any order or process in relation thereto, 
must be inspected by any person other than the judge of the court, or an officer 
thereof in the discharge of a duty concerning the same, until after the arrest 
of the defendant. [L. ’69, p. 239, § 175; Cd. ’81, § 997; 2 H. C., § 1225; Or., 


§ 1261; see Cal. P. C., § 944.] 


It will be presumed that an indictment 
was presented to the court by the foreman 
of the grand jury, and in their presence, 
although that fact is not indorsed upon it, 
unless the contrary appear from the record 
of the court: People v. Blackwell, 27 Cal., 
65. The conclusions of the grand jury is 
evidenced by the presentation to the court 
of an indictment, or by a return of the 
papers from the committing magistrate, if 
any have been delivered to them, with an 
indorsement that the charge is dismissed: 


People v. Lawrence, 21 Cal., 373. If no pa- 
pers from the committing magistrate have 
been in their hands, their judgment upon 
the complaint is indicated by the fact that 
no indictment is returned: Id. If an in- 
dictment is not presented in the manner 
prescribed in this code, it may be set aside 
on motion: People v. Southwell, 46 Cal., 
148. The manner of presenting an indict- 
ment to the court is prescribed by this sec- 
tion: People v. Colby, 54 Cal., 38. 
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§ 6828. Secrecy as to Indictment. 

No grand juror or officer of the court must disclose any fact concerning 
such indictment while it is not subject to public inspection; and a violation of 
this section or the foregoing section is punishable as a contempt. [L. ’69, p. 
239, § 176; Cd. 781, § 998; 2 H. C., § 1226; Or., § 1262. ] 


See supra § 6819, grand jury not to disclose. 


§ 6829. Indictment Found “Not a True Bill,” Filing, etc. 

When a person has been held to answer a criminal charge, and the indict- 
ment in relation thereto is not found “a true bill,” it must be indorsed “not a 
true bill,” which indorsement must be signed by the foreman, and presented 
to the court and filed with the clerk, and remain a public record; but in the 
case of an indictment not found “a true hill,” against a person not so held, the 
same, together with the minutes of the evidence in relation thereto, must be 
destroyed by the grand jury. [L. 69, p. 239, § 177; Cd. 781, § 999; 2 H. C., 
§ 1227; Or., § 1263.] 


§ 6830. Effect of Finding “Not a True Bill.” 

When an indictment indorsed “not a true bill’ has been presented in 
court and filed, the effect thereof is to dismiss the charge; and the same cannot 
be again submitted to or inquired of by the grand jury, or made the cause of 
an information, unless the court so order. [Cf. L. 69, p. 239, § 178; Cd. ’81, 
§ 1000; L. 91, p. 49, § 16; 2 H. C., § 1228; Or., § 1264. ] 


This section is not intended to confer any to its discretion: Lybarger v. State, 2 W., 
right upon the defendant, but simply to 552, 560. 

expedite the business of the court, subject 

§ 6831. Presentment, Defined. 

A presentment is an informal statement of facts, for the purpose of ob- 
taining the advice of the court as to the law thereon. It is made by the 
foreman, in the presence of the grand jury, and with the concurrence of twelve 
of their number. A presentment is not to be filed in court, or preserved 
beyond the sitting of the grand jury. [Cf. L. ’69, p. 239, § 179; Cd. 781, 
§ 1001; L. 91, p. 49, § 17; 2 H. C., § 1229; Or., § 1265.] 


§ 6832. Information, Filing, Indorsement, etc. 

All informations shall be filed in the court having jurisdiction of the 
offense specified therein, by the prosecuting attorney of the proper county as 
informant; he shall subscribe his name thereto, and indorse thereon the names 
of the witnesses known to him at the time of filing the same, and at such time 
before the trial of any case as the court may, by rule or otherwise, prescribe 
he shall indorse thereon the names of such other witnesses as shall then be 
known to him; and said court shall possess and may exercise the same powers 
and jurisdiction to hear, try, and determine al] such prosecutions upon in- 
formation, to issue writs and process, and do all other acts therein, as it pos- 
sesses and may exercise in cases of like prosecutions upon indictments. [L. 
90, p. 101, $ 2; 2 H. C., $ 1230.] 
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See supra § 6802, offenses which may be 
prosecuted by information. 

INFORMATION, SU BSCRIPTION.—An 
information is sufficiently subscribed when 
the deputy prosecuting attorney subscribes 
bis principal’s name thereto: Hammond ~v. 
State, 3 W., 171. 

COPY OF.—A defendant is not entitled to 
another cooy of the information, upon the 
indorsement of additional witnesses there- 
on, but notice of the addition of new names 
is sufficient: State v. Nordstrom, 7 W., 506. 

INDORSEMENT OF WITNESSES.—In 
the absence of a rule of court, the proce- 
cuting’ attorney may, under this section, 
indorse upon the information during the 
impaneling of a jury the names of addition- 
al witnesses, as the trial does not commence 
until the jury has been accepted and 
sworn: State v. Lee Doon, 7 W., 308. 

The indorsement of additional witnesses 
upon an information shortly before trial 
is a matter within the discretion of the 
court, and does not constitute error unless 
there is abuse of such discretion: State 
v. Holmes, 12 W., 170. 

If defendant proceeds to trial without ob- 
jection that the names of certain witnesses 
for the state had not been indorsed unon 
. the information, the presumption is that nue 

considers himself ready for trial and was 
not injured with want of notice: State v. 
John Port Townsend, 7 W., 462. 

The misspelling of the names of witnesses 
for the state as indorsed upon the indict- 
ment, does not require the exclusion of 
their testimony, where they testified at the 
preliminary examination and were called 
and sworn in open court before the com- 
mencement of the trial, as the only object 
of the statute requiring the indorsement of 
the names of the state’s witnesses upon the 
indictment is to guard against surprise: 
State v. Everett, 14 W., 574. 

The technical omission to indorse names 
of witnesses on an information is not 


§ 6833. Verification of Information. 


eae 


ground for reversal, where they were writ- 
ten in the body of the information: State 
v. McGonigle, 14 W., 594. 

The indorsement of the name of an addi- 
tional witness upon the information after 
the beginning of the trial only entitles the 
defense to a continuance, and is not ground 
of error when a continuance for that reason 
ue En a for: State v. Holedger, 15 


If it does not appear that the defendant 
in a criminal prosecution was prejudiced 
by the fact that the names of witnesses 
offered in rebuttal by the state were not 
indorsed upon the information, and no con- 
tinuance was asked for on that ground, the 
error will be held harmless: State v. Re- 
gan, 8 W., 506; citing State v. John Port 
Townsend, supra. 

The court may permit the indorsement of 
names of additional witnesses on the in- 
formation, during the course of the trial, 
in furtherance of justice, which action, in 
case of surprise, would entitle defendant 
to a reasonable continuance for the pur- 
pese of meeting the unexpected evidence: 
State v. Bokien, 14 W., 403. 

The following (§ 4, Laws of '90, p. 101) is 
here given because believed to be partly, 
at least, in force: 

“g 4. That the provisions of the crim- 
inal code of the late territory now in force 
in this state in relation to prosecutions, 
crimes and misdemeanors on indictments, 
and all other provisions of law applying 
to prosecutions upon indictments, to writs 
and process therein, and the issuing and 
service thereof, to motions, pleadings, 
trials and punishments, or the execution of 
any sentence, and to all other proceedings 
in cases of indictment, whether in the 
court of original or appellate jurisdiction, 
shall in the same manner and to the same 
extent, aS near as may be, apply to in- 
formation and all prosecutions and proceed- 
ings thereon.’’ 


All informations shall be verified by the oath of the prosecuting attorney, 
complainant, or some other person. [L.’91, p. 49, § 18; 2 H. C., § 1231.] 


When the information is amended it 
should be reverified: State v. VanCleve, 5 
W.. 642, 643. 


The verification of the information by the 
deputy prosecuting attorney is sufficient 
under this section, and the fact that in the 
body of the affidavit he is described as 
prosecuting attorney, instead of deputy, is 
immaterial: Hammond v. State, 3 W., 171; 
and if defendant goes to trial without ob- 
jection to the irregularity, wr insufficiency 


va the verification, the objection is waived: 


If the verification to an information is 
made by the prosecuting attorney, before 
the deputy county clerk, it is proper that 
the jurat should be signed by such officer 
in his own name; and he need not sign 
his principal by himself as deputy: State 
v. Devine, 6 W.. 587; State v. Rosener, 8 
W., 42; State v. White, 12 W., 417, 419. 


§ 6834. Commitment or Recognizance of Defendant Held to Answer. 

Any person who may according to law be committed to jail, or hecome 
recognized, or held to bail with sureties for his appearance in court to answer 
to any indictment, may in like manner so be committed to jail, or become 
recognized and held to bail for his appearance to answer to any information 
or indictment, as the case may be. [L. ’90, p. 101, § 5; 2 H. C., § 1587.] 


See supra § 6703, recognizance, when and how taken. 


§ 6835. Duty of Prosecuting Attorney Relating to Preliminary Examinations. 

It shall be the duty of the prosecuting attorney of the proper county to 
inquire into and make full examination of all the facts and circumstances 
` connected with any case of preliminary examination, as provided by law, 


Bal. Wash. Code II—42 


1885 


ad 


22 6839, 6810.]} OF PROCEDURE IN CRIMINAL ACTIONS. [True XXX VIIL. 


touching the commission of any offense, wherein the offender shall be com- 
mitted to jail, or become recognized or held to bail; and if the prosecuting 
attorney shall determine, in any such case, that an information ought not to be 
filed, he shall make, subscribe, and file with the clerk of the court a statement 
in writing containing his reasons, in fact and in law, for not filing an informa- 
tion in such case, and that such statement shall be filed at and during the 
session of court at which the offender shall be held for his appearance: Pro- 
vided, That in such case, such court may examine such statement, together 
with the evidence filed in the case, and if, upon such examination, the court 
shall not be satisfied with such statement, the prosecuting attorney shall be 
directed by the court to file the proper information, and bring the case to 


trial [L. ’90, p. 102, § 6; 2 H. C., § 1232.] 


See supra $ or information, filing, ete. 


See supra § 6696 et seq., examination be- 


See supra § 6802, offenses which may be fore magistrate 


prosecuted by information. 


CHAPTER VIII. 


OF REQUISITES OF INDICTMENTS AND INFORMATIONS. 


§ 6839. First Pleading. 


The first pleading on the part of the state is the indictment or informa- 
tion. [Cf. L. 69, p. 240, § 181; Cd. 781, § 1003; L. 790, p. 49, § 19; 2 H. C., 
§ 1233; Cal. P. C., § 949; see Or., § 1268.] 


_ “Offenses heretofore required to be pros- 

ecuted by indictment may be prosecuted 
by information or by indictment, as shall 
be prescribed by law”: See Const., Art. I., 


$ 25; and this provision is not in conflict 
with § 1, Art. XIV., of the constitution of 
the United States: Kalloch v. Superior 
Court, 56 Cal., 229. 


§ 6840. Contents of Indictment or Information. 
The indictment or information must contain,— 

1. The title of the action, specifying the name of the court to which the 
indictment or information is presented, and the names of the parties; 

2. A statement of the acts constituting the offense, in ordinary and concise 
language, without repetition, and in such manner as to enable a person of 
common understanding to know what is intended. [Cf. L. ’69, p. 240, § 182; 
Cd. ’81, § 1004; L. ’91, p. 49, § 20; 2 H. C., § 1234; Cal. P. C., § 950.] 


See infra § 6842, particulars in which in- 
formation must be direct and certain. 

See infra § 6843, true name may be in- 
serted, when. 

See infra § 6850, requisites of information, 
etc., and notes. 

See infra § 6887, defendant required to 
declare his true name. 

See infra § 6849, words of the statute need 
not be strictly followed. 

See notes to $$ 6788, 6789, 6791, offense oc- 
curring partly in one and partly in another 
county. 

An information sufficiently shows that the 
prosecution is in the name of the state 
when the caption of the information enti- 
ties the case as the “State of Washington 
against” the defendants, naming them: 
State v. Devine, 6 W., 

An indictment, under our stautes, is a 
piain statement in ordinary and concise 
language of a fact or state of facts: State 
v. Womack, 4 W., 1 


The venue of a crime is sufficiently set 
forth as being in King county, charging 
the same as having been committed in the 
city of Seattle; the court taking judicial 
notice of the fact that such city is in that 
county: Schilling v. Ferritory, 2 W. T., 238. 

Omitting the name of tne county in the 
title is a technical defect not affecting the 
substantial rights of the defendant: People 
v. Biggins, 6 Cal., 564. The addition “Jr.” 
is no part of a name proper: City and 
County of San Francisco v. Randall, M 
Cal., 408. Where the indictment was against 
James B. Boggs, and tne verdict pro- 
nounce ‘‘the defendant J. M. Boggs” guilty, 
held, that the error in the initial of the 
middle name of defendant was immaterial: 
People v. Boggs, 20 Cal., 432. 

The mere omission of the initial of the 
middle name of the defendant is imma- 
terial, ic not in any way Pei him. 
People v. Ferris, 56 Cal., 442; citing Peop:e 
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v. Boggs. 20 Cal., 432, Lock- 
wood, 6 Cal., 205. 

VPNUE, STATEMENT OF .—The indict- 
ment must allege that the offense was 
committed within the county in which it 
is found: People v. O’Neil, 48 Cal., 257. 
Where the offense charged was committed 
on a vessel on the inland waters of this 
state, the indictment should set forth all 
the facts to show that the court has juris- 
diction: People v. Dougherty, 7 Cal., 395. 
Where it is charged that the offense was 
committed within a certain city and county 
which are within the jurisdicton of the 
court, the venue is sufficiently stated: Peo- 


and People v. 


§ 6841. Form of Indictment. 


The indictment may be substantially in the following form:— 


The State of Washington, 


ple v. Lafuente, 6 Cal., 202; see People v. 
Robinson, 17 Cal., 368. The prosecution must 
prove the venue as laid in the indictment: 
People v. Roach, 48 Cal., 382. Although no 
witness testifies in so many words to the 
venue of a crime, yet if the whole testi- 
mony, taken together, leaves no room for 
reasonable doubt on that point, the venue 
is sufficiently proved: People v. Manning, 
48 Cal., 335; see also People v. Williams, 18 
Cal., 187; People v. Hodges, 27 Cal., 340; 
People v. Valenzuella, 6 Pac. C. L. J., 561. 
See People v. Lock Wing, 61 Cal., 380, for 
evidence sufficient to support the venue. 


v. Superior Court of the State of Washington, 


A B : 


A B is accused by the grand jury of the 


for the County of 
, by this indictment, of the 


crime of (here insert the name of the crime, if it have one, such as treason, 


murder, arson, manslaughter, or the like; 


or if it be a crime having no 


general name, such as libel, assault and battery, and the like, insert a brief 
description of it as given by law), committed as follows:— 


The said A B, on the day of , 18—, in the county of , afore- 
said (here set forth the act charged as a crime). 
Dated at , in the county aforesaid, the day of , A. D., 18—. 
(Signed) C D, Prosecuting Attorney. 
(Indorsed) A true bill. 
(Signed) E F, Foreman of the Grand Jury. 


(Cf. L. 769, p. 240, $ 183; Cd. 81, 
Or., § 1269; Cal. P. C., § 951.] 


Form of indictment suitable for use by 
grand jurors and prosecuting attorneys: 
Lecnard v. Territory, 2 W. T., 381, 400; Tim- 
merman v. Territory, 3 W. T., 445; Freder- 


ick v. Territory, 2 W., 358; State v. Day, 4 
W.. 1%, 105. 
An indictment for murder in the form 


here prescribed was held sufficient: State 


v. Wintzingerode, 9 Or., 153. 


$1005; L.’91. p. 50, § 21; 2 H. C., § 1235; 


Caption omitting county: See note to 
last section. 

Conclusion sufficient: See Pecple v. Big- 
gins, & Cal., 564; where the objection that 
the information stated the deceased to have 
died contra formam, etc., and not that the 
acts of the defendant were contrary, etc., 
was held hypercritical. 


8 6842. Indictment or Information Must be Direct and Certain. 
The indictment or information must be direct and certain, as it regards:— 


1. The party charged; 
2. The crime charged; and 


3. The particular circumstances of the crime charged, when they are neces- 


sary to constitute a complete crime. 


Cal. P. C., § 952. ] 


See supra § 6840, contents of indictment, 
etc., and notes. 

See infra § 6850, requisites of indictment, 
ete., and notes. 

If the information is direct and certain 
as to the crime charged, the party charged, 
and the facts constituting the crime, that 
is all that is Tauren under this section: 
State v. Day. 4 W. 

If the indic tment. ‘es ‘direct and certain 
as to the party charged, the offense 
charged, and states the particular circum- 
stances which constitute the offense in 
ordinary and concise language, and in such 
a way that a person of ordinary under- 


[Cf. L. 
S 184; Cd. 781, § 1006; L.’91, p. 50, § 


D4, p. a 
rae aes li Ee 


$ 61; L. 69, p. 241, 
S 1236; see Or., § 127 


standing can know what was intended, it 
is sufficient: People v. Saviers, 14 Cal., 29. 
If the indictment does not state the partic- 
ular circumstances, when they are neces- 
sary to constitute a complete offense, the 
defendant may demur on that ground; but 
if he fails to demur, a motion in arrest of 
judgment will be denied: People v. Swen- 
son, 49 Cal., 388. But see People v. Martin. 
a2 Cal., 201. Where the offense charged ad- 
mits of degrees, the indietment should 
charge the offense generally, and leave the 
degree to ba determined by the verdict: 
People v. Jefferson, 52 Cal., 452. 
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When a defendant is designated in the indictment or information by a 
fictitious or erroneous name, and in any stage of the proceedings his true 
name is discovered, it may be inserted in the subsequent proceedings, referring 
to the fact of his being indicted or informed against by the name mentioned 
in the indictment or information. [Cf. L. ’69, p. 241, § 185; Cd. ’81, § 1007; 
L. 91, p. 50, § 23; 2 H. C., § 1237; see Or., § 1272; Cal. P. C., § 953.] 


See supra $ 6840, notes, contents of indict- 
ment, etc. 

See infra § 6887, true name ascertained on 
arraignment. 

See infra § 6850, notes, requisites of indict- 
ment, etc. 

In People v. Kelly, 6 Cal., 210, it was 
urged in argument that the above section 
was in violation of the constitution; that in 
ordering the true name to be inserted upon 
the minutes the court altered the indict- 


ment in a material part, so that it was no 
longer an indictment found and presented 
by a grand jury. The court, however, held 
the section to be constitutional, the par- 
ticular name by which defendant is desig- 
nated being immaterial. See also People 
v. Jim Ti, 32 Cal., 60; People v. Ah Kim, 
34 Cal., 189. 

Inserting true name, illustration of this 
practice: People v. Le Roy, 3 West Coast 
Rep., 785. 


§ 6844. One Crime to be Charged and in One Form Only. 

The indictment or information must charge but one crime, and in one 
form only, except that where the crime may be committed by use of different 
means, the indictment or information may allege the means in the alternative. 
[Cf. L. 69, p. 241, § 186; Cd. ’81, § 1008; L. 91, p. 50, § 24; 2 H. C., § 1238; 


Or., § 1273; see Cal. P. C., § 954.] 


An indictment which charges the steal- 
ing, at time and place, a horse as property 
of one Mary, and another horse the prop- 
erty of . charges but one offense—a 
single transaction. But if the transaction 
were double, objection on this ground, if 
not made until after verdict, comes too 
late: Territory v. Heywood, 2 W. T.. 180. 

Under this section an information charg- 
ing an assault with a deadly weapon is 
not bad for duplicity on the ground that 
it alleges that the assault was made ‘‘with- 
out considerable provocation, and with a 
wilful, malignant and abandoned heart”: 
State v. John Port Townsend, 7 W.. 462. 

An indictment charging more than une 
crime is bad, and if objected to by demurrer 
at the proper time, the objection must pre- 
vail, but otherwise it is waived: State v. 
Jarvis, 18 Or.. 360. Where the act consti- 
tuting the offense fis described in the stat- 
ute by different terms stated disjunctively, 
it is well described in the Indictment by the 
use of all stated conjunctively: State v. 
T 6 Or., 13: State v. Bergman, 6 Or., 

Indictments charging more than one of- 
fense: Sre note to Ben v. State, 58 Am. 
Dec.. 238-240. An indictment which charges 
the defendant with the murder of threree 
persons charges three offenses: People v. 
Alibez, 49 Cal.. 452. Where an indictment 
charged an officer of a corporation with 
curring in the making of a statement of 
its condition which was false, and also with 
concurring in the publication of such false 
statement, a demurrer that the indictment 
charged more than one offerse was sus- 
tained: People v. Cooper, 53 Cal, 647. So, 
also, an indictment which charges burglary 
mixed with larceny was held to charge two 
offenses: People v. Garnett, 29 Cal., &2. 


And where it is charged that one per- 
son stole the goods, and another felon- 
iously received them, knowing them to 
be stolen, two offenses are charged, and 
against different persons: People v. Haw- 
kins, 34 Cal., 181. An indictment which 
charged both burglary anc nouse-breaking 
was held to charge two offenses: People 
v. Taggart, 43 Cal., 81. 

The name given in the indictment t» the 
offense charged is not of itself a charge of 
the offense, and a mistake in regard to it 
fs not fatal. Where the indictment recited 
that defendant was accused therein of the 
crime of ‘assault with intent to commi: 
murder,” and then proceeded to state facts 
which showed that defendant had admin- 
istered poison with intent to kill. it was 
held that the Indictment did not charge two 
offenses: People v. Cuddihi, 54 Cab. 53. 
Nor docs an indictment which charges de- 
fendant with having feloniously assaulted 
B, and with having murdered B: People v. 
Weaver. 47 Cal, 106. Nor does an inti t- 
ment which charges the same person with 
the crime of rape, and also of an a sault 
with intent to commit rape: People v. Tyler, 
35 Cal, 553. Where the indictment charged 
defendant with having forged an indorse- 
ment on a draft. and also with having ut- 
tered the draft, Knowing the indorsement to 
be forged, it was held to charge but one of- 
fense: People v. Frank. 28 Cal, 5%. An 
indictment which charges a tax-co!lcctor 
with having in his possession, with intent to 
cireulate, and with actually putting in cir- 
enlation, licenses other than those author- 
ized by law. does not charge two offenses: 
People v. De la Guerra, 3] Cal.. 459: see also 
People v. Valenda. 43 Cal.. 552; P ople v. 
o RPN 39 Cal., 604; People v. Montejo, 18 

al., 38. 


$ 6845. Statement as to Time When Offense Committed. 

The precise time at which the crime was committed need not be stated 
in the indictment or information; but it may be alleged to have been com- 
mitted at any time before the finding of the indictment or the filing of the 
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information, and within the time in which an action may be commenced 
therefor, except where the time is a material ingredient in the crime. [Cf. 
L. 69, p. 241, § 187; Cd. ’81, $ 1009; L. 91, p. 51, § 25; 2 H. C., § 1239; 


Or., $ 1274; Cal. P. C., $ 955.) 


An information charging a murder “on 
or about” a certain date is sufficient. under 
this section: State v. Williams, 13 W., 335. 

The time of the commission of the offense 
is sufficiently certain if it is stated to be 
prior to the finding of the indictment: Peo- 
ble v. Littlefield, 5 Cal.. 355; People v. Kelly, 
6 Cal., 210. Evidence showing the crime of 
receiving stolen goods to have been commit- 
ted three months before the time stated in 
the information is not a material variance 
under this section: People v. Rice, 14 Paec. 
Rep., 851 (Cal.) And when It is charged 
that the offense was committed on a par- 
ticular day, which was prior to the finding 


of the indictment, there is no need of an 
averment that it was prior to such time: 
People v. Lafuente, 6 Cal., 202. An indict- 
ment for murder used as a substftute for an 
indictment for manslaughter must show that 
the prosecution of the latter offense is not 
barred by lapse of time. Prima facie, lapse 
of time is a good defense; if there is any 
matter which exempts the case from the 
general rule, it should be stated tin the in- 
dictment: People v. Miller, 12 Cal.. 291: P:o- 
ple v. Montejo, 18 Cal., 38: see also People 
v. Burgess, 35 Cal., 115; People v. Beatty, 
14 Cal., 566. 


§ 6846. Statement as to Person Injured or Intended to be. 

When the crime involves the commission of or an attempt te commit 
a private injury, and is described with sufficient certainty in other respects 
to identify the act, an erroneous allegation as to the person injured or intended 
to be injured is not material. [L. 69, p. 241, § 188; Cd. 781, § 1010; 2 H. C., 
g 1240; Or., § 1275: Cal. P. C., § 956.] 


NAME OF PERSON INJURED.—At com- 
mon law, a substantial variance between the 
name of the party injured, as laid in the 
indictment, amd as given in evidence, was 
fatal: but this rule is modified ‘by the above 
section: People v. Potter, 35 Cal.. 110; see 
also People v. Dick. 37 Cal., 277. When, on 
the trial for assault with intent to inflict 
great bodily injury. the proof shows a mis- 
nomer of the person injured, such variance 
will be held material, unless there be other 
circumstances „sufficient to identify the of- 
fense: People v. McNealy, 17 Cal., 332. De- 
scribing the party injured hy several alfases, 
of which one is her true name, is sufficient: 
People v. De Cleer, 60 Cal.. 382. So giving 
the name by which the party injured is 
commonly Known, although he may have 
another name, is sufficient: People v. ‘Leong 
Quong, 60 Cal., 107. So charging that the 
property was stolen from ‘‘the store of one 
S. Loupe,” when the store was known as 
“Loupe’s store,” and belonged to three per- 
sons of the name of Loupe, the variance is 
immaterial: People v. Edwards, 59 Cal., 359. 
An indictment for robbery. which fails to 
state that the property taken was the prop- 


erty of some person other than the defend- 


ant, is fatally defective: People v. Vice, 21 
Cal., 344. If stolen property belonged to a 
partnershtp, the indictment should state the 
individual names of the partners: if it be- 
longed to a corporation, the indictment 
should state the corporate name: People 
v. Bogart, 36 Cal., 245. An indictment for 
forgery need not necessarily charge that 
the banking house whose bills were forged 
was in fact an incorporated company: Peo- 
ple v. Ah Sam, 41 Cal., 645. So in an indicte- 
ment for arson committed with intent to 
defraud an insurance company, a variance 
between the name of the company as 
charged in the indictment and as proved 
on the trial is no ground for the arrest of 
the judgment: People v. Hughes, 29 Cal., 
257; but such indictment should aver that 
the company is a corporation. if such be the 
fact, or that it is a partnership composed of 
certain individuals, naming them, if such 
be the fact. Mere averment of a company 
named in such an indictment amounts, in a 
legal sense, to an entire absence of any aver- 
ment as to the party Intended to be injured, 
and not to an “erroneous allegation” as to 
such party: People v. Schwartz, 32 Cal. 160. 


§ 6847. Animal, What Description of Sufficient. 

When the crime involves the taking of or injury to an animal, the indict- 
ment or information is sufficiently certain in that respect if it describes the 
animal by the common name of its class. [Cf. L. 69, p. 241, § 189; Cd. 781, 
$ 1011; L. 91, p. 51, $ 26; 2 H. C., $ 1241; Or., $ 1276.] 


$ 6848. Construction of Words and Phrases. 

The words used in an indictment or information must be construed in 
their usual acceptation, in common language, except words and phrases defined 
by ław, which are to be construcd according to their legal meaning. [Cf. L. 
’69, p. 241, § 190; Cd. °81, § 1012; L. 791, p. 51, § 27; 2 H. C., § 1242; Or., 


§ 1277; Cal. P. C., § 957.] 
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See supra $ 6786. word “person” defined. 
Rule of construction: See People v. Lit- 
tletield, 5 Cal, 355; People v. Thompson, 4 


§ 6849. 
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Cal., 238: People v. Saviers. 14 Cal., 29: Peo- 
ple v. Cronin, 34 Cal., 191; People v. Murphy. 
39 Cal., 52; People v. Phipps, 39 Cal., 325. 


Words of the Statute Need Not be Strictly Pursued. 


Words used in a statute to define a crime need not be strictly pursued in 
the indictment or information, but other words, conveying the same meaning, 


may be used. [Cf. L. 69, 
2 H. C., § 1243; Or., § 1278.] 


Under this section. allowing words convey- 
ing the same meaning as the statutory 
words to be used, the word ‘“malicious” is 
supplied by the words “of his premeditated 
malice’: State v. Ackles, 8 W., 462. 

A charge in an information. ‘being tn the 
language of the statute defining the offense, 
is sufficient: Watts v. Territory, 1 W. T.. 
409; Schilling v. Territory. 2 W. T.. 283; State 
v. Day. 4 W., 104, 107; State v. Knowlton, 
11 W., 512, 518. 

An information for embezzlement charg- 
ing the crime substantlally in the terms of 
the statute is sufficient: State v. Turner, 
10 W., 94. 

The word ‘“‘steal’’ need not be used in an 
indictment for larceny, but it is sufficient to 
allege that defendant ‘“‘feloniously took and 
carried away” the property described: State 
v. Lee Yan Yan, 10 Or., 365. 

Where the acts constituting the offense 
are sufficiently stated to give explicit infor- 


p. 241, § 191; Cd. 81, $ 1013; I. 791, p. 51, $ 28; 


mation of the offense charged, the indict- 
ment, though it may be liable to criticism 
as to form, wi'l nevertheless be held suf- 
ficient, even if the language of the statute 
be not strictly followed: People v. Poiter, 
35 Cal., 110; People v. Phipps. 39 Cal., 326. 
As, howcver, a long line of decistons has es- 
tablished that if the offense be charged in 
the language of the statute it is sufficient, 
that would appar to be the better and safer 
practice, unless the circumstances of a par- 
ticular case furnish a reason for doing oth- 
erwise: See People v. Thompson, 4 Cal., 238; 
People v. Parsons, 6 Cal., 487: People v. Do- 
fan, 9 Cal., 576; People v. Murray. 10 Cal.. 
309; People v. McGuire, 26 Cal., 635; People 
v. White, 3 Cal., 188: People vy. Cronin. 34 
Cal., 191; People v. Martin, 32 Cal., 91; Peo- 
ple v. Burke, 34 Cal.. 661; People v. Lewis, 6l 
Cal., 366; People v. De la Cour Soto, 63 Cal.. 

165. 


( 


§ 6850. Requisites of Indictments, etc. 

The indictment or information is sufficient if it can be understood there- 
from,— 3 ; 

1. That it is entitled in a court having authority to receive; 

2. That it was found by a grand jury of the county in which the court 
was held; 

3. That the defendant is named, or if his name cannot be discovered, that 
he is described by a fictitious name, with the statement that his real name is 
to the jury unknown; 

4. That the crime was committed within the jurisdiction of the court, 
except where, as provided by law, the act, though done without the county 
in which the court is held, is triable therein; 

5. That the crime was committed at some time previous to the finding of 
the indictment, or filing of the information, and within the time hmited by 
law for the commencement of an action therefor; 

That the act or omission charged as the crime is clearly and distinctly 
set forth in ordinary and concise language, without repetition, and in such 
a manner as to enable a person of common understanding to know what is 
intended; 

[That] the act or omission charged as the crime is stated with such a 
degree of certainty as to enable the court to pronounce judgment upon a con- 
viction, according to the right of the case. [L. 69, p. 242, § 192; Cd.’ 

§ 1014; L. 791, p. 51, § 29; 2 II. C., § 1244; Or., $ 1279; Cal. P. C., § 959.] 


See supra § 6849 and note-, words of stat- See supra § «42, indictment, e:e.. to be 


ute need not be strictly followed. 

See supra § 6540 and notes, contents of in- 
dictment and information, 

See supra $ 6541 and notes, form of indict- 
ments. 


direct and certain. 
See supra § 6543, insertion of true name of 


defendant. 


See supra § 6844 and notes, 
charge. 


duplicity of 
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See supra § 6845 and notes, precise time im- 
material. 

See supra § 6846, statement as to person 
injured, etc. 

See supra § 6789 et seq., 

See infra § 6552 et seq., 
cases, how pleaded. 

GENERAL REQUISITES OF INDICT- 
MENT OR INFORMATION.—An indictment 
under our statute. is a plain statement in 
ordinary and consise language of a fact or 
state of facts: State v. Womack, 4 W., 19, 


venue of offenses. 
facts in particular 


Useless allegations cannot, In an informa- 
tion, destroy the legal effect of necessary 
averments: State v. Ackles, 8 W.. 462. 

It is unnecessary that an information 
charging a crime should set forth the con- 
ditions which the law provides must exist 
in order that a prosecution may be by in- 
formation: State v. Munson, 7 W., 239; State 
v. Anderson, 5 W., 3350. 

In the prosecution of a defendant by in- 
formation for a criminal offense, it is not 
mecessary that the information ‘should al- 
lege that there was no grand jury in ses- 
sion, and that defendant had heen com- 
mitted on said charge by a magistrate, al- 
though such facts must exist in order to 
authorize the filing of an information: Id.; 
but see notes to § 6802 supra. 

If the information is direct and c-rtain as 
to the crime charged, the party charged, and 
the facts constituting the crime, that is all 
that is required under § 6812 supra: State v. 
Day. 4 W.. 104-107. 

An information which omits the name of 
the defendant in the charging part, but 
names him tn the accusing part, is sufficient: 
Whitcher v. State. 2 W.. 288. 

In case of a statutory offense, unknown to 
the cammon law, an indictment = should 
charge the offense to have been under the 
circumstances and with the intent men- 
tioned in the statute; but even in such case, 
the exact words of the statute need not be 


followed, provided words of equivalent 
meaning be employed: Leschi v. Territory, 
1 W. T., 13. 


The fact that an information does not 
charge the same crime as that upon which 
the accused was committed upon the pre- 
liminary examination it no ground for set- 
ting it aside: State v. My:rs, 8 W., 177. 

In the case of extradition, a prisoner ex- 
tradited upon a certain charge may be tried 
for an offense slightly different from the 
charge, if nothing appears to suggest fraud 
in securing the extradition: Harland v. Ter- 
ritory, 3 W., 131; see State v. Hall, 10 Am. 
Stat. Rep., 207, note: see Collected cases in 
State v. Patterson, 116 Mo.. 515; 22 S. W., 696. 

It is a matter of discretion to allow the 
prosecuting attorney to withdraw an infor- 
mation on file prior to trial, and file another 
ee the same offense: State v. Gile, 
8 W., 12; State v. Freidrich, 4 W., 2M. 

The ee of the code requiring the 
county commissioners to select annually a 
list of persons qualified to serve as grand 
jurors is not mandatory; and an indictment 
found by a grand jury selected by a venire 
of the preceding year which had not been 
exhausted is not prejudicial to the defendant 
when the fury is otherwise qualifi-d to serve: 
State v. Krug, 12 W., . 

When objection to the jurisdiction of a 
court on account of the inelleibility of the 
judge is not urged until after the submi-sion 
of a cause to the jurisdiction, the objection 
is waived, as well in criminal as m civil 
proceedings: State v. Holmes, 12 W., 

A law changing the mode of ER in 
prosecutions for crime from an indictment 
to an information, does not contain any of 
the elemerts or respond to any of the ac- 
cepted definitions of an ex post facto law. al- 
though the offense under the prosecution 
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may have been committed prior to the 
change in the law: Lybarger v. State, 2 W., 
552; but see State v. McCarty, 1 W., 377. 

ACCESSORY.—An information against an 
accessory before the fact is sufficient when 
it charges the commission of the crime by 
him as a principal, without setting out the 
acts going to show that he aided and abetted 
in its commission: State v. Golden, U W., 
422. See supra § 6782 et seq., and notes. 

ARSON.—It is unnecessary in charging the 
crime of arson to allege that the dwelling 
house set tire to was used and occupied as 
the place of abode by any person oF per- 
sons: MeClaine v. Territory, 1 W., 

An information charging dotnet with 
the crime of arson in setting fire to ‘‘a two- 
story wooden store house building” is suf- 
ticient in deseription, although the lower 
story only was a store house and the upper 


a lodging house: State v. Biles, 6 W., 186. 
An information sufficiently alleges the 
place of the commission of the crime of 


arson when it charges the defendant, on a 
day named, ‘tin the county of Spokane, state 
of Washington, did then and there unlaw- 
fully and maliciously set fire to and burn 
a certain stora house building, t prop- 
erty of another”: State v. Meyers, 9 W., 8. 

ASSAULT W ITH INTENT TO COMMIT 
MURDER.—An information charging as- 
sault with intent to commit murder, suf- 
ficie ntly charges an assault, though not fol- 
lowing the words of the statute defining that 
offense, when it alleges that defendant, hav- 
ing thə present ability, attempted to kill a 
certain person with a pistol: State v. 
Feamster, 12 W.. 461; and an information 
charging that the accused “did unlawfully, 
purposely and of his premeditated malice, 
and with intent to murder, assault and shoot 
one Benjamin Franklin with a deadly 
weapon.” sufficiently charges assault with 
intent to commit murder in the second de- 
gree: State v. Ackles, 8 W.. 462. 

Under § 649 supra, allowing words con- 
veying the same meaning as the statutory 
words to be used, the word ‘‘malictouslv” ts 
supnlied by the words “of his premeditated 
malice” 

An information which alleges in the for- 

mal part that the defendant is “guilty of the 
crime of assault with the intent to commit 
murder.” but which fails, in setting out the 
acts constituting an assault. to affirmatively 
charge that by such acts defendant intended 
to murder the party assaulted. merely 
charges the crime of assault: Watson v. 
State. 2 W.. M4, See notes to § 6956 infra. 

WITH DEADLY WEAPON.—An informa- 
tion charging assault with a deadly weapon 
12 not bad for duplicity under § RSH sunra, 
on the ground that it alleges the assault 
was made “without considerable proveca- 
tion. and with a wilful, malignant and aban- 
doned hear:”: State v. John Port Townsend, 
T W.. 462. 

WITH INTENT TO COMMIT RAPE.—Al1- 
though an information as framed, charging 
the crime of assault with intent to commit 
rane, the defendant might prop‘rly be con- 
victed of assault and hattery, the failure of 
the court to so instruct the jury is harmless 
error when the instructions, given at the re- 
anest of the defendant, required the jury, in 
order to render the verdict returned by 
them. to find from the evidence beyond a 
reasonable doubt not only that defendant 
committed an assault but also that he in- 
tended to carry the force, if necessary, to 
the extent of consummated rape: State v. 
Courtemarch, 11 W.. 444. 

PRIRBERY.—An Indictment, for attempting 
to bribe a member of the state board of ed- 
ucation charging that defendants "Aid then 
and there conspire together to tempt, silence, 
bribe and corrupt said member hy then and 
there offering to pay him five thousand dol- 
lars, all of which ac fendants then and there 
did and performed to unlawfully,” etc., is 
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sufficient, as the antecedent of “did and 
performed” is obviously the offering to pay, 
and not the conspiring together: State v. 
Womack, 4 W., 19. 
BURGLARY.—Burgiarious entry with in- 
tent to commit a felony is sufficiently al- 
leged when the information charges intent 
to commit grand larceny, followed by a 
Statement of the acts intended, which, if 
carried into effect, would have constituted 
such offense: State v. Sufferin, 6 W., 107. 
An information for grand larceny charging 
the breaking and entry of an Office, is suf- 
ficient under § 7104 infra, without alleging 
that such office was a place where goods, 
ete.. were kept for sale or deposit: Id. 
An information for burglary which charges 
the unlawful burglarious entry of a dwelling 
house with intent to commit a felony there- 
ae ee ete v. Wilson, 9 W., 218; 
wing nbeck v. State, 1 me : 
v. Anderson, 5 W.. 350. peer rane 
Where a room in a hotel is leased for a 
detinite period of time by one who keeps his 
effects there, and makes it his home and does 
not occupy it merely as a guest, an infor- 
mation against a person for burglariously 
entering such room should allege that it ig 
the dwelling house of the roomer, and not 
ZA the hotel keeper: State v. Johnson, 4 W.. 


In a prosecution for burgla. an infor- 
mation charging the defendint lth the ne 
lawful breaking and entering a certain 
house is sufficient to sustain the charge, 
either by day or night, without alleging an 
unlawful entry in the night time, or an 
unlawful breaking and entering in the dav 
me. State v. Miller, 3 W.. 131. ` 

e averment that the house broke 
was a dwelling hous» and a hanee. aae 
a hotel and lodging house. “the same being 


then and there the dwelling honce” of a 
party. was held sufficient under 8 6851: Td. 
If the information alleges that the bur- 


glarious entrv of a house was made in a 
certain county, it is a sufficient averment 
that the house was within the county: State 
v. Johnson, supra. ° 
An information which charges that the 
defendant in the nicht time did unlawfully 
break and unlawfully enter the dwelling 
house of another. “with intent then and 
there to commit a misdemeanor therein,” 
is sufficient as charging the crime of 
burglary. as under $ 7105 infra the burden 
Paa ne with da oe he entered the 
s cast upon the de i : 
ae ee wae endant: Linbeck 
CONSPIRACY.—Under 8 RTA supra the 
common law offense of consniracy i: indic- 
able, and an indictment which sufficiently 
charges the crime as at common law wil] 
support a judement of conviction: Brad- 
shaw v. Territory. 3 W. T.. 265. 
DISTURBING RPLIGIOUS MEETING.-- 
The failure to charge the disturbance of a 
religious society as having been done wilfully 
will not render the information insufficient, 
if other words of the same import are used: 
State v. Stuth, 11 W., 423. See supra $ 
6849. as to language to be used in the charge. 
EMBEZZLEMENT. —When a public of- 
ficer charged with the custody of public 
funds misappropriates and embezzles the 
same he may be prosecuted either under § 
an or § 7123 infra: State v. Isensee, 12 W., 
I4. 
Although an indictment drawn under § 7123 
infra. chareing a city treasurer with using 
money entrusted to him as such officer for 
an unauthorized purpose, may charge the 
defendant with the crime of larceny. it ia 
sufficient when it sets out the commission of 
the acts whereby he has unlawfully and 
fraudulently appropriated the money: Td. 
Under $$ 7123, 7124 infra. an indictment 
charging a citv treasurer with unlawfully. 
feloniously and in a manner not authorized 
by Jaw. using a certain amount of public 
money, under his care and control as such 
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treasurer for safe keeping, in order to make 
a profit out of the same, is sufficiently direct 
and certain as to the crime charged and 
specities with sufficient particuiarity the 
acts and circumstances necessary to consti- 
tute the crime of embezzlement of public 
funds under said provisions of law: State 
v. Krug, 12 W., 2&8. 

An indictment for embezzlement by an 
agent which does not allege that defendant 
Was an agent for hire, is insufticient under 
§ 7119 infra: Terry v. State, 1 W., 277; see 
State v. Turner, 10 W., 94, 9. 

An information for embezzlement is suf- 
ficient under § 7119 infra and this section, 
which alleges that defendant, on a day and 
at a place named, was entrusted with a 
certain sum of money, the property of an- 
other, which he took into his pussession and 
was holding for and on account of such 
other, and that he did then and there fraud- 
Deny convert said money to his own use: 


An information charging that a sum of 
money had come into the hands of the ac- 
cused as assignee of certain persons, and 
that at a certain time and place he had un- 
lawfully and fraudulently converted the 
same to his own use, sufficiently charges 
the crime of embezzlement under said § 7119 
infra, when interpreted in the light of this 
section: State v. Whiteman. 9 W.. 402. 

An information for embezzlement alleging 
that the defendant in King county, state 
of Washington, on a day named, was agent 
of a certain person, and as such agent, was 
then and there entrusted with a certain sum 
of money, the property of his principal, and 
that thereafter, on a day named, he did 
unlawfully convert the same to his own use, 
is insufficient as it does not charge the con- 
version as taking place within said county 
of King: State v. Mayberry, 9 W., 1%. 

NUISANCES.—It is sufficient und:r § 73859 
infra, to aver in an information that the 
defendant kept a house “used as a place of 
resort, where women are employed to draw 
custom and to dance, all of which is to the 
injury and common nuisance of all the peo- 
ple,” but the information should show that 
the character of the women alieged to have 
been employed or the manner of their de- 
portment, and character and quality of con- 
versation, was such as tended to draw 
crowds of disorderly p<rsons, or to debauch 
the morals of those resorting to the place: 
State v. Brown, 7 W.. 10; and in such case 
the information should aver that women 
were employed for the purposes mentioned 
at the time when it is alleged the defendant 
kept the house described therein: Id. 

FALSE PRETENSES. OBTAINING 
MONEY UNDER.—An information for ob- 
taining money under false pretenses, it is 
unnecessary to set out the time, character 
or denomination of the money obtained: 
State v. Knowlton, 11 W.. 512; nor need it 
aver ownership of the money with direct- 
ness and certainty. if it is made to appear 
from the information, considered as a whole, 
that the money was the property of the 
prosecutor: Jd. See infra § 6559. 

In such an information. an allegation that 
the prosecutor, being induced by certain pre- 
tenses and representations, “did buy” cer- 
tain bars of metal from defendant. “and 
did then and there pnay” defendant $.000, is 
equivalent to an allegation that the defend- 
ant then and there “obtained’’ said sum 
of money: Id. 

Although an {information for obtaining 
$5.000 in money for certain bars of metal, 
upon the false representations that they 
were of pure gold of the value of at least 
twenty dollars per ounce, alleges that the 
bars of metal were of no value. the variance 
is immaterial when the proof shows that 
they in fact contained conner worth about 
one hundred and twenty dollars, but no 
merchantable wold: ; 

See infra $ 7165, obtaining money under. 

FORGERY.—It is unnecessary, in an in- 
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formation charging the crime of forgery, 
to set forth a copy of the forged instrument, 
as the acts constituting the crime may be 
fully and plainity set forth otherwise by 
appropriate words of description: State v. 
Wright, 9 W., 46; see White v. Territory, 
1 W., 279. 

An indictment for forgery which correctly 
sets forth a copy of the forged draft, with 
the exception of the figures cut therein, is 
not defective, the figures cut in the draft in 
a legal sense being no part of the instru- 
ment: White v. Territory, supra. 

An indictment charging that defendant ut- 
tered and published as true a certain false 
and forged writing, which is set out in full 
in the indictment, is sufficient to warrant 
proof of the alteration of an instrument 
ay genuine: Id. See State v. Wright, 


See infra § 6856, pleading in forgery where 
destroyed instrument withheld. 

GAMING.—An indictment under § 7260 in- 
fra. charging defendant with the crime “of 
unlawfully and feloniously carrying on a 
swindling game called twenty-one, or top- 
and-bottom dice,” without any other or 
further description of these games, is too 
indefinite and insufficient: Harland v. Ter- 
ritory, 3 W. T.. 182. 

In prosecution for conducting a game of 
faro, as proprietor. it is unnecessary that 
the information name the person with whom 
the game was played, as the gravamen of 
the offense is the conducting of such pro- 
hibited game as proprietor: State v. Wilson, 
a « 16; following Foster v. Territory, 1 W., 

An information charging defendant, in the 
language of the statute, with conducting a 
game of faro, is sufficient without describ- 
ing the offense, under the provisions of the 
penal code, § 7260 infra, as the offense is sọ 
individuated hy the statute that the defend- 
ant has proper notice of what offense he is 
charged with, from the mere adoption of the 
statutory terms: State v. Wilson. supra. 

LARCENY.—A state court has jurisdiction 
to punish the crime of larceny committed 
by stealing the property of a railroad com- 
pany which is in the hands of a receiver ap- 
pointed bv the TUnited States court: State 
v. Coss, 12 W., 673. 

In the indictment it is not necessary to al- 
lege In whose possession the property was 
at the time of the larceny. but it is suf- 
ficient to allege and prove that the property 
stolen was the property of another: Id. 

Where defendant has been placed upon 
trial upon an information charging him with 
the larceny of ‘‘seventeen head of horses of 
the value of seven hundred dollars. b ing 
then and there the proverty of one William 
Burbank.” the name of the owner is a ma- 
terial allegation in the charge, and it is 
error for the court to allow the information 
to he amended hy the substitution of the 
name of “Walter” for “William”: State v. 
Van Cleve, 5 W., 642. 

It is not necessary in an information or 
indictment charging the larceny of several 
articles to allege the value of each separate 
article charged to have heen stolen: S‘ate 
v. Rrew. 4 W.. 9: 31 Am. Stat. Ren.. 904: 
distinguishing McCartv v. State, 1 W., 377: 
22 Am. Stat. Ren., 152. 

An information chargine defendant with 
the taking and stealing ‘‘ninety-three rall- 
road tickets of the aggregate value of one 
hundred and twenty dollars.” without allee- 
ing the value of each ticket taken and show- 
ing that they wer? stamned, dated and 
siencd, does nat state facts sufficient to 
constitufe the crime of larceny: State v. 
McCarty. sunra, 

Under $ 6859 infra, an Information for 
grand Jarcenv which d<«scrihes the nroperty 
taken aa “a quan'titv of monev of the value 
of seventy-seven do Wars” is sufficient: State 
v. Henshaw. 3 W., 12 

See infra § 6859, stolen money, etc.. how de- 
scribed. 
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An information for the larceny of a sum 
of money need not contain a special allega- 
tion of the value of the money, under $ 
6859 infra: State v. Blanchard, 11 W., 116. 

Under § 7115 infra, an indictment was held 
sufficient, making it larceny for any person 
to receive “any money or other property 
whatever’? by falsely representing or per- 
sonating another, and that it is a crime for 
a person by such means to receive any Kind 
or description of property of value: State 
v. White, 12 W.. 411. 

An information based upon § 7118 infra, 
which alleges that the defendant borrowed 
and obtained the use of a diamond finger 
ring for one-half hour, and after the expira- 
tion of said time. “neglected to return said 
ring” and ‘“‘converted and secreted same with 
intent to convert same to his own use,’’ suf- 
ficiently charges possession of the ring on 
the part of defendant without averment in 
the language of the statute. that the same 
came “into his possession by virtue of such 
borrowing or hiring’: State v. Kasper, 5 W., 


174. 

LIQUORS-—-SALE WITHOUT LICENSE. 
—In an information charging the defendant 
with the sale of intoxicating liquors with- 
out a license, in violation of § 7312 infra, an 
allegation that the name of the person to 
whom the sale was made is unknown, is 
sufficient, without specifically naming him: 
State v. Bodeck:2r, 11 W.. 417. 

MURDER — MANSLAUGHTER.—An in- 
dictment charging murder, as at common 
law, is sufficient to sustain a verdict of 
murder in the first degree. The peculiar 
circumstances distinguishing murder in the 
first degree, under our statutes, need not be 
set out; and the jury, from the evidence, 
are to determine the degree: Leschi v. Ter- 
ritory, 1 W. T., 13. 

General intent to kill, without intent to 
kill a particular person, sufficient: State v. 
Barr, 11 W., 482. 

An indictment charging that defendant 
“purposely and of his deliberate and pre- 
meditated malice killed one John Scher- 
bring, then and there being, by then and 
there purposely and of his deliberate and 
premeditated malice, shooting and thereby 
mortally wounding the said John Scher- 
bring with a revolver pistol,” is sufficient 
to charge the crime of murder in the first 
degree: Freidrich v. Territory, 2 W., 358; 
Leonard v. Territory, 2 W. T., 381; Timmer- 
man v. Territory, 3 W. T.. 445; State v. 
Day, 4 W., 1%; State v. Smith. 9 W., 341. 

An information charging murder in the 
first degree is sufficient which alleges that 
defendant ‘‘purposely and of his deliberate 
and premeditated malice killed?” deceased 
“by then and there, purposely and of his 
deliberate and premeditated malice, shoot- 
ing and mortally wounding deceased, ete.: 
State v. Day, 4 W., 104. 

It is unnecessary to allege that the act 
was done unlawfully, felonfously and of 
malice aforethought, or that deceased was 
murdered, or that he then and there died. 
or that he was a human being; nor need 
the part of his body wounded be desig- 
nated: State v. Day, supra; approved in 
State v. Nordstrom, 7 W., 506, 508; State v. 
Payne, 10 W., 546. 

An information charged that the defend- 
ant “did feloniously, purposely and mali- 
ciously make an assault on one Edward 
Guthrie, and with a certain Knife which he, 
the said defendant, then and there had and 
held in his hand, did then and there felo- 
ntously, purposely and maliciously strike, 
stab, thrust and cut at, upon and into the 
said Edward Guthrie, inflicting upon the 
said Edward Guthrie one mortal wound, of 
which mortal wound the said Edward 
Guthrie then and there died’: Held, that 
the information was not bad for duplicity; 
that it charged acts constituting a crime; 
that it alleged the killing was done by 


1893 


@ 6850. ] 


means of a knife in the hands of defendant, 
and that a knife is prima facie presumed to 
be a deadly instrument: State v. Regan, 8 
W., D6. 

An information charzing murder in the 
first degree is sufficient when it charges 
that the accused, on a certain day, in a 
certain county and state, "purposely and 
of his deliberate and premeditated malice, 
unlawfully and feloniously killed the (de- 
ceased), by then and there purposely and 
of his deliberate and premeditated malice, 
shooting and cutting and mortally wound- 
ing the said (deceased) with a gun and 
knife, which the said (accused person) then 
and there held in his hand”: State v. 
Smith, 9 W.. 341. 

An Indictment is not sufficient to sustain 
a sentence of murder in the first degree, 
which charges the assault and shooting to 
have been done purposely and of deliberate 
and premeditated malice; but does not aver 
the killing itself to have been done pur- 
posely and of deliberate and premeditated 
malice, and only charges manslaughter; 
nor does the conclusion “ard so the jurors 


do say that the said A. L. feloniously and‘ 


of deliberate malice did kill and murder,” 
ete., supply this essential averment: Leon- 
ard v. Territory, 2 W. T.. 381; Blanton v. 
State, 1 W., 265; State v. Ge, 1 W., 275; 
State v. Me, 1 W.. 276. 

Indictment for murder in a particular 
case held insufficient in charging deliberate 
and premeditated malice to kill defendant 
and that the objection to the insufticiency 
of the indictment could be raised for the 
first time in the supreme court: Blanton v. 
State. supra. 

An indictment for murder which alleges 
that defendant did, purposely and of his 
deliberate and premeditated malice, assault 
the deceased and that he. of his premedi- 
tated malice, fired the shot which killed 
the deceased, is insufficient in charging 
murder in either first or second degree, yet 
sufficiently charges the crime of man- 
slaughter: Id. 

Allegations of murder beld sufticiently 
direct and certain to charge the defendant 
with knowledge of the presence of de- 
ceased on the premises at the time they 
Were set fire to by defendant: McClaine v. 
Territory, 1 W.. 345. 

Under an information charging the de- 
fendant with the crime of murder in the 
first degree by the administration of pol- 
son, as defined in the criminal code, the 
defendant may be convicted of murder in 
the second degree, or of manslaughter, 
pursuant to the provisions of § 6955 infra, 
rermitting conviction for an inferior degree 
when the offense consists of different de- 
grees: State v. Greer, 11 W.. 245. 

The omission of the word ‘felontously’’ 
in charging a homicide is not error if the 
indictment follows the language of the stat- 
ute: Watts v. Territory, 1 W. T., 409; Schil- 
ling v. Terriiory, 2 W. T., 283. 

See supra § 649, use of statutory language. 


An information which states, in sub- 
stance, that the defendants unlawfully, 
wilfully and = f-loniously intlicted a moral 


wound or wounds, upon deceased, and does 
not aver that the killing was wilfully or 
violently done, charges involuntary man- 
slaughter: State v. Gile, § W.. 12; see Blan- 
ton v. State. supra. 

Although an information charging man- 
slaughter may not show that accused bore 
the relation to deceased of surgeon. and 
that death resulted from a surgical Gpera- 
tion, evidence touching the character of the 
operation, the propriety of performing it. 
and subsequent treatment of deceased is 
admissible: Id. 

PERJURY.—An Indictment for perjury 
which does not describe the proceedings at 
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which the alleged perjury was committed, 
is defective: State v. See, 4 W., 344. 

Under § 7185 infra, an information fails to 
charge the crime of perjury for the making 
of a false afffdavit which does not allege 
that such affidavit is sworn to for the pur- 
pose of being used in an action or proceed- 
ing wherein by law the same could be ma- 
terial, or by using or consenting to Its use, 
after sworn to, in such action or proceed- 
ing: State v. Smith, 3 W., 14. 

See infra § 6857, pleadings in. 

PHYSICIAN, PRACTICING WITHOUT 
LICINSE.—<An information under § 3037 su- 
pra, charging a physician or surgeon with 
practicing without a license, is defective 
unless it charges him or her with append- 
ing “the letter M. D., or M. B., to his or 
her name, or for a fee": State v. Carey, 4 
W., 424-427: and as such statute is an exer- 
cise of police power it is not in violation of 
the state or federal constitutions: Id. 

RESISTING OFFICER.—In a pros-cution 
for resisting an officer in the service of a 
legal warrant, a statement of the facts con- 
stituting its legality is a better pleading 
than to allege that the warrant was a legal 
one: State v. Brown, 6 W.. 609. 

Although the information in a prosecu- 
tion for resisting an officer does not allege 
that the d fendant knew that the officer was 
a deputy sheriff. when he resisted him, vet. 
if such knowledge on the part of defendant 
sufficiently appears from the reading of the 
information as a whole, the information is 
sufficient, under the code, to sustain a ver- 
dict, the defendant having gone to trial 
without having interposed a demurrer: Id. 

In a prosecution for obtaining goods un- 
der false pretenses the information is suffi- 
cient, if it appears therefrom, though not 
by direct and positive averment, that a 
party was induced ‘to part with his prop- 
erty by reason of certain specified false pre- 
tenses: State v. Bokien, 14 W., 403. 

The inclusion, in an information charging 
the stealing of neat cattle, of an allegation 
that they were of the value of twenty dol- 
lars per head. does not affect the validity 
of the information upon the ground that it 
constitutes an attempt to charge grand 
larceny, as such allegation may be rejec’ed 
as surplussage: State v. Kyle. 14 W.. 550. 

In an indictment charging defendant with 
an assault with a deadly weapon with the 
intent to inflict a bodily injury, the employ- 
ment of the term “personal injury.” al- 
though the statute uses the term “bodily 
injury.” will not render the indictment in- 
sufficient: State v. Clayborne, 14 W., 622. 

Under the provisions of our code (§ 6845 
and this section), governing prosecutions 
by information, an allegation in the charg- 
ing part of an information for murder, that 
the act was committed “on or about" a cer- 
tain date. is not open to the objection of 
being indefinite and insufficient: State v. 
Williams, 13 W.. 335. 

An information filed in the superior court 
of a county containing within its limits a 
part or the whole of an Indian reservation, 
against a person described as an Indian, 
need not, in order to confer jurisdiction, 
aver either that such person does not sus- 
tain tribal relations, or that the offense was 
not committed within the limits of such 
reservation: : 

An indictment. charging defendant with 
knowingly. unlawfully, maliciously, sean- 
dalously and feloniously composing, editing, 
printing, selling. distributing and offering 
for sale, ete.. a certain lewd, scandalous, 
obscene and indecent newspaper, sufficient- 
ly charges the commission of the offense 
defined by § 7246. although there is no alle- 
gation of knowledge on the part of defend- 
ant as to the character of the publication, 
Since such knowledge must necessarily be 
presumed from the fact of his editing and 
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composing the publication: State v. Hol- 
edger, 15 W., 443. 

An indictment for publishing, editing and 
selling obscene and indecent literature, 
which charges defendant with editing, 
printing, selling, distributing and offering 
for sale and distribution a certain lewd, 
scandalous, obscene and indecent news- 
paper, is not objectionable on the ground 
that it charges the commission of more 
than one crime, since all are but one of- 
ola laid as committed in different ways: 


An indictment for criminal libel, which 
sets forth the libelous article and charges 
defendant with “thereby intending to pro- 
voke [the person libeled] to wrath, and ex- 
pose him to public hatred, contempt and 
ridicule and deprive him of the benetits of 
public contidence and social intercourse.” is 
sufficient, under § 6S41, although the statute 
defines libel as ‘‘the defamation of a person 
* * * tending to provoke him to wrath, 


§ 6851. 


or expose him to public hatred,” etc.: State 
v. Nichols, 15 W., 1. 

An information charging one as having 
received by virtue of his office as county 
clerk a sum of money belonging to the 
county, which he unlawfully, Knowingly, 
fraudulently and feloniously took and con- 
verted to his own use and embezzled, is 
sufficient to charge a crime under the pro- 
visions of § 7123: State v. Downing, 15 W., 
413: following State v. Isensee, 12 W.. 254. 

An information against defendant for the 
crime of rape ($ 7262 infra) committed upon 
a female child under the age of twelve 
years, sufficiently charges one crime, and 
not two, when it alleges that defendant 
“feloniously did make an assault, and her 
the said [child] then and there feloniously 
did ravish, carnally Know and abuse,” etc., 
since the words charging assault must be 
construed as charging same only as in- 
cluded in the crime of rape: State v. Els- 
wood, 15 W., 453. 


Former Defects or Imperfections, How Regarded. 


No indictment or information is insufficient, nor can the trial, judgment, 
or other proceedings thereon be affected, by reason of any of the following 
matters, which were formerly deemed defects or imperfections:— 

1. For want of an allegation of the time or place of any material fact, when 
the time and place have been once stated; 


2. For the omission of any of the following allegations, namely: 


“With 


force and arms,” “contrary to the form of the statute or the statutes,” or 
“against the peace and dignity of the state”; 
3. For the omission to allege that the grand jury was impaneled, sworn, 


or charged; 


4. For any surplussage or repugnant allegation, or for any repetition, when 
there is sufficient matter alleged to indicate clearly the offense and the person 


charged; nor 


5. For any other matter which was formerly deemed a defect or imper- 
fection, hut which does not tend to the prejudice of the substantial rights 
of the defendant upon the merits. [Cf. L. ’69, p. 242, § 193; Cd. ’81, § 1015; 


L. ’91, p. 52, § 30; 2 H. C., $ 1245.] 


See notes to last section. 

The legislature by this and the last sec- 
tion has intended to emancipate criminal 
prosecutions in this state from the enthral- 
ling technicalities of the common law: 
State v. Wright, 9 W., 96, 99; State v. See, 
4 W., 344, 345. : 


eo: 


An averment that a house broken into 
was a dwelling house, and used as a hotel 
and lodging house, is sufficient, as the de- 
scriptive words will be treated as surplus- 
sage under this section: State v. Miller, 3 
W., 131, 134. 


§ 6852. Presumptions of Law, etc., Need Not be Stated. 
Neither presumptions of law nor matters of which judicial notice is 
taken need be stated in an indictment or information. [Cf. L. 769, p. 242, 


$ 194; Cd. °81, § 1016; L. ’91, p. 52, $ 31; 2 H. C., 


Cal. P. C., $ 961.] 


§ 6853. Judgment, How Pleaded. 


$ 1246; Or., § 1281; 


e 


In pleading a judgment or other determination of or proceeding before 


a court or officer of special jurisdiction, it is not necessary to state in the indict- 
ment or information the facts conferring jurisdiction; but the judgment, 
determination, or proceeding may be stated to have been duly given or made. 
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The facts conferring jurisdiction, however, must be established on the trial. 
[Cf. L. 54, p. 112, § 65; L. 69, p. 242, § 195; Cd. 81, § 1017; L. ’91, p. 52, 
§ 32; 2 H. C., § 1247; Or., § 1282; Cal. P. C., § 962.] 


§ 6854. Private Statute, How Pleaded. ` 

In pleading a private statute, or right derived therefrom, it is sufficient 
to refer, in the indictment or information, to the statute by its title and the 
day of its passage, and the court must thereupon take judicial notice thereof. 
[Cf. L. 754, p. 112, § 66; L. 769, p. 243, § 196; Cd. 781, § 1018; L. 791, p. 53, 
§ 33; 2 H. C., § 1248; Or., § 1283; Cal. P. C., § 963.] 


§ 6855. Pleading in Indictment, etc., for Libel. 

An indictment or information for libel need not set forth any extrinsic 
facts, for the purpose of showing the application to the party libeled, of the 
defamatory matter on which the indictment or information is founded; but 
it is sufficient to state generally that the same was published concerning him; 
and the fact that it was so published must be established on the trial. [Cf. 
L. 769, p. 243, § 197; Cd. 781, $§ 1019, 1232; L. 791, p. 53, § 34; 2 H. C., 
§ 1249; Or., § 1284; Cal. P. C., § 964.] 


See infra § 6945, truth of matter may be given in evidence. 


§ 6856. Pleading in Forgery Where Instrument Destroyed or Withheld. 

When an instrument which is the subject of an indictment or information 
for forgery has been destroyed or withheld by the act or procurement of the 
defendant, and the fact of the destruction or withholding is alleged in the 
indictment or information, and established on the trial, the misdescription 
of the instrument is immaterial. [Cf. L. 754, p. 113, § 68; Cd. 781, § 1020; 
L. ’91, p. 53, § 35; 2 H. C., § 1250; Or., § 1285; Cal. P. C., § 965.] 


§ 6857. Pleadings in Indictment, etc., for Perjury. 

In an indictment or information for perjury, or subornation of perjury, 
it is sufficient to set forth the substance of the controversy or matter in respect 
to which the crime was committed, and in what court or before whom the 
oath alleged to be false was taken, and that the court or person before whom 
it was taken had authority to administer it, with proper allegations of the 
falsity of the matter on which the perjury is assigned; but the indictment or 
information need not set forth the pleadings, record or proceedings with 
which the oath is connected, nor the commission or authority of the court 
or person before whom the perjury was committed. [Cf. L. ’54, p. 112, $ 67; 
L. ’69, p. 248, § 199; Cd. ’81, § 1021; L. ’91, p. 53, § 36; 2 H. C., § 1251; 
Or., § 1286; Cal. P. C., $ 966.] 


See supra § 6850 and notes, “perjury.” State v. Witham, 6 Or., 366; see also State 
In all indictments for perjury and suborna- v. Spencer, 6 Or., 152 
tion of perjury, the substance of the contro- As to correct "form of information, and 


versy or matter in respect to which the references to various statutes bearing upon 
crime was committed must be set forth: the subject, see People v. Kelly, 59 Cal., 372. 


2 6858. Against Several—Conviction or Acquittal Against One or More. 
Upon an indictment or information against several defendants, any one 
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or more may be convicted or acquitted. [Cf. L. 769, p. 243, § 200; Cd. ’ 
$ 1022; L. °91, p. 53, § 37; 2 H. C., § 1252; Or., § 1287; Cal. P. C., § 970.] 


§ 6859. Pleading in Indictment, etc., for Larceny or Embezzlement. 

In an indictment or information for larceny or embezzlement of money, 
bank notes, certificates of stock, or valuable securities, or for a conspiracy to 
cheat or defraud a person of any such property, it is sufficient to allege the 
larceny or embezzlement, or the conspiracy to cheat and defraud, to be of 
money, bank notes, certificates of stock, or valuable securities, without speci- 
fying the coin, number, denomination, or kind thereof. [Cf. Cd. 81, § 1023; 
L. 791, p. 53, § 38; 2 H. C., § 1253; Cal. P. C., § 967.] 


See notes to § 6850, embezzlement.” 


to introduce testimony of other checks hav- 
Under this section an information for 


ing been given by defendant to other per- 


grand larceny describing the property taken 
as “a quantity of money of the value of 
Seventy-seven dollars,” is sufficient: State 
v. Henshaw, 3 W., 12 

An information for larceny of a sum of 
money need not contain a special allegation 
of the value, etc.. under this section: State 
v. Blanchard, 11 W., 116. 

In a prosecution for obtaining goods un- 
der false pretenses by the giving of a check 


sons when he had no suns on deposit: 
State v. Bokien, 14 W., 403 

This statute does not in terms apply to 
cases of robbery: People v. Git, 100 Cal., 
437, 440. 

The above section clearly dispenses with 
strict proof of the character of the money 
stolen: People v. Nelson, 56 Cal., 77, SI: 
but the omission to stute any description or 
character whatever of the stolen money 


upon a bank in which the defendant had no 


would be a fatal objection at any stage of 
funds, it is error to allow the prosecution 


the case: People v. Cox, 40 Cal., 275. 
§ 6860. Pleading in Indictment, etc., for Selling Obscene Literature. 

An indictment or information for exhibiting, publishing, passing, selling, 
or offering to sell, or having in possession with such intent, any lewd or obscene 
book, pamphlet, picture, print, card, paper, or writing, need not set forth any 
portion of the language used or figures shown upon such book, pamphlet, 
picture, print, card, paper, or writing, but it is sufficient to state generally 
the fact of the lewdness or obscenity thereof. [Cf. Cd. 781, § 1024; L. 791, 
p. 54, $ 39; 2 H. C., $ 1254; Cal. P. C., § 968.] 


§ 6861. Ownership of Property, How Pleaded—Variance. 

In prosecutions under the provisions of section 7113, 7125, 7127, where 
the owner of the property is unknown, such property shall, for the purpose 
of this code, be deemed and held to be owned by the state of Washington; 
and in all cases where the indictment or information alleges the state to be 
the owner of such property, and the proof on the trial discloses the name of 
the actual owner, it shall not be deemed a variance, or failure of proof, unless 
A defendant is the actual owner. [Cd. 81, § 1025; L.’91, p. 54, § 40; 2 H. 

C., § 1255. 


See infra § 6944, variance as to ownership of property. 
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CHAPTER IX. 
OF PROCEEDINGS BEFORE ARRAIGNMENT. 


§ 6865. Warrant of Arrest to Issue, When. l 

When an indictment is found or an information filed, the court may 
direct the clerk to issue a warrant for the arrest of the defendant, returnable 
forthwith; if no order is made, the clerk must issue a warrant within ten 
‘days after the indictment is returned into court or the information filed. [Cf. 
L. 754, p. 113, § 70; Cd. 81, § 1026; L. 791, p. 54, § 41; 2 H. C., § 1256.] 


§ 6866. Right of Accused to Give Bail. 

Every person charged with an offense, except that of murder in the first 
degree, where the proof is evident or the presumption great, may be bailed 
by sufficient sureties, and bail shall justify and have the same rights as in civil 
cases, except as otherwise provided in this chapter: Provided, That all per- 
sons accused of crime in any court of this state, whether by indictment or 
otherwise, shall be admitted to bail by the court where the same is pending, 
or by a judge, when it shall appear to the court or judge that he accused has 
offered to go to trial in good faith and without collusion with witnesses, and 
has been denied a trial by the court, or that the a¢cused is so sick or infirm 
that further confinement in jail would greatly endanger his life or make his 
sickness or infirmity permanent; and the bail bond in such cases shall be 
reasonable, and at the sound discretion of the court. [Cf. L. ’54, p. 76, § 8; 
L. 69, p. 199, § 8; Cd. 781, § 778; 2 H. C., § 1375.] 

The word ‘‘chapter’’ relates to chapter 66 See infra $$ 6874, 6877, recognizances, how 
of the Code of ’81. taken. 
See Const., Art. I., & 20, right to bail. See infra § 7004, forfeiture of recogni- 
See supra § 6708, bail, When and how taken. zZances, etc. 
See infra $ 6577, money in lieu of bail. f 
$ 6867. Bail to be Indorsed on Warrant. 

The court must, at the time of directing the clerk to issue the warrant, 
fix the amount in which persons charged by indictment are to be held to bail, 
and the clerk must indorse the amount on the warrant. If no order fixing 
the amount of bail has been made, the sheriff may present the warrant to 
the judge of the court, and such judge must thereon indorse the amount of 
bail to be required; or if there is no such judge in the county, the clerk may 
fix the amount of bail. [Cf. L. 754, p. 113, § 72; Cd. °81, § 1028; L. °91, 
p. 54, $ 42; 2 H. C., $ 1257.] 


§ 6868. Service of Criminal Process. 

All criminal process issuing out of the superior court shall be directed 
to the sheriff of the county in which it is to be served, and be by him executed 
according to law. When there is no sheriff of a county, or he is disqualified 
from any cause from discharging any particular duty, it shall be lawful for 
the officer or person commanding or desiring the discharge of that duty to 
appoint some suitable person, a citizen of the county, to execute the same: 
Provided, That final process shall in no case be executed by any other person 
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than the legally authorized officer, ot in case he is disqualified, some suitable 
person appointed by the court, or judge thereof, out of which the process 
issues, who shall make such appointment in writing, and before such appoint- 
ment shall take effect, the person so appointed shall give surety to the party 
interested for the faithful performance of his duties, which bonds of surety- 
ship shall-be in writing and approved by the court or judge making’ the 
appointment, and be placed on file with the papers in the case. [Cf. L. ’54, 
p. 113, § 71; L. 60, p. 146, § 214; Cd. 81, § 1027; 2 H. C., § 1258.] 


See supra § 4671, process extends to all style of all process shall be “The State of 


parts of state. Washington,” and all prosecutions shall be 
See supra § 4672, process, to whom di- conducted in its name and by its authority. 
Tected. Commitment in particular case held suffi- 


Under the constitution (Art. IV., § 2% the cient: Way v. Woolery, 6 W., 157. 


$6869. Warrant of Arrest by Telegraph. 

Whenever any person or persons shall have been indicted or accused on 
oath of any public offense, or thereof convicted, and a warrant of arrest shall 
have been issued, the magistrate issuing such warrant, or any judge of the 
supreme court, or of any superior court, may indorse thereon an order signed 
by him and authorizing the service thereof by telegraph, and thereupon such 
warrant and order may be sent by telegraph to any marshal, sheriff, constable, 
or policeman, and on the receipt of the telegraphic copy thereof by any such 
officer, he shall have the same authority and be under the same obligations 
to arrest, take into custody, and detain the said person or persons, as if the 
said original warrant of arrest, with the proper direction for the service thereof, 
duly indorsed thereon, had been placed in his hands, and the said telegraphic 
copy shall be entitled to full faith and credit, and have the same force and 
effect in all courts and places as the original; but prior to indictment and 
conviction, no such order shall be made by any officer, unless in his judgment 
there is probable cause to believe the said accused person or persons guilty 
of the offense charged: Provided, The making of such order, by any officer 
aforesaid, shall be prima facie evidence of the regularity thereof, and of all 
the proceedings prior thereto. The original warrant and order, or a copy 
thereof, certified by the officer making the order, shall be preserved in the 
telegraph office from which the same is sent, and in telegraphing the same 
the original or the said certified copy may be used. [L. ’66, p. 75, § 16; Cd. 
81, § 2357; 1 H. C., § 1557; Or., § 4173.] 


§ 6870. Officer May Break Door, etc., to Make Arrest. 

To make an arrest in criminal actions, the officer may break open any 
outer or inner door or windows of a dwelling-house or other building, or any 
other inclosure, if, after notice of his office and purpose, he be refused admit- 
tance. [L. 54, p. 129, $ 179; Cd. 81, § 1170; 2 H. C., § 1379.] 


Breaking open doors to effect arrest: See extended note to Hawkins v. Common- 
wealth, 61 Am. Dec., 157 | 


$ 6871. Officer to Exhibit Warrant. 

The officer making an arrest must inform the defendant that he acts 
under authority of a warrant, and must also show the warrant if required. 
[Cf. L. 54, p. 114, § 74; Cd. ’81, § 1030; L. ’91, p. 55, § 43; 2 H. C., § 1259.] 
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§ 6872. Force May be Used. 

If, after notice of the intention to arrest the defendant, he either flee or 
forcibly resist, the officer may use all necessary means to effect the arrest. 
[L. 754, p. 114, § 75; Cd. 781, § 1031; 2 H. C., § 1260.] 


§ 6873. Pursuit of Prisoner, Assistance Commanded. 

If a person arrested escape or be rescued, the person from whose custody 
he made his escape or was rescued may immediately pursue and retake him 
at any time and within any place in the state. To retake the person escaping 
or rescued, the person pr~suing has the same power to command assistance 
as given in cases of arrest. [L. 54, p. 114, § 76; Cd. 81, § 1032; 2 H. C., 
§ 1261.] 


As to help which may be required of by- Hawkins v. Commonwealth, 61 Am. Dec., 
Standers, and as to killing to prevent escape 151-164. 
or when resistence is offered, see note to 
$ 6874. Taking and Entering Recognizance. 
Recognizances in criminal proceedings may be taken in open court, and 
entered on the order-book. [L. 754, p. 114, § 77; Cd. ’81, § 1033; 2 H. C., 
§ 1262. ] 


See supra § 6703, recognizance, when and how taken, 


§ 6875. Officer May Take Recognizances, etc. 

Any officer authorized to execute a warrant in a criminal action may take 
the recognizance, and justify and approve the bail; he may administer an 
oath, and examine the bail as to its sufficiency. [L. 54, p. 114, § 78; Cd. 81, 
§ 1034; 2 H. C., § 1263.] 


ae aaa may be received and approved at chambers: Ainsworth v. Territory, 3 W.' 
§ 6876. Recognizance Certified and Recorded, Effect of. 

Every recognizance taken by any peace-officer must be certified by him 
forthwith to the clerk of the court to which the defendant is recognized. 
The clerk must thereupon record the recognizance in the order-book, and 
from the time of filing it has the same effect as if taken in open court. [L. 754, 
p- 114, § 79; Cd. ’81, § 1035; 2 H. C., § 1264.] 


§ 6877. Deposit of Money in Lieu of Bail. 

The defendant may, in the place of giving bail, deposit with the clerk 
of the court to which he is held to answer the sum of money mentioned in 
the order; and upon delivering to the sheriff the certificate of deposit, he 
must be discharged from custody. [L. 754, p. 114, § 80; Cd. ’81, § 1036; 2 H. 
C., § 1265; sce Or., § 1483; see Cal. P. C., § 1295.] 


§ 6878. Forfeiture of Bail. 

If, without sufficient excuse, the defendant neglect to appear for trial 
or judgment, or upon any other occasion when his presence in court may be 
lawfully required, according to the condition of his recognizance, the court 
must direct the default to be entered upon its minutes, and the recognizance 
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of bail, or money deposited as bail, as the case may be, is thereupon forfeited. 
[L. 754, p. 114, § 81; Cd. ’81, § 1037; 2 H. C., § 1266.] 


See infra § 7007, action on forfelted recognizance. 


§ 6879. Rights of Defendant in Capital Cases. 

As soon as may be after the finding of an indictment or the fling of an 
information for a capital crime, the party charged shall be served with a copy 
thereof by the sheriff or his deptuy, at least twenty-four hours before trial, 
and shall, on demand upon the clerk by himself or counsel, have a list of the 
petit jurors returned delivered to him at least twenty-four hours before trial, 
and shall also have process to summon such witnesses as are necessary to his 
_ defense, at the expense of the county. [Cf. L. ’54, p. 114, § 82; Cd. ’81, 
§ 1038; L. 91, p. 55, § 44; 2 H. C., § 1267.] 

See Const., Art. I., § 22, rights of accused. 


` § 6880. Rights of Defendant Charged With a Felony. 

Every person indicted or informed against for an offense for which he 
may be imprisoned in the penitentiary, if he be under recognizance or in 
custody to answer for such offense, he or his attorney shall be furnished 
with a copy of the indictment or information, and of all indorsements thereof, 
without paying any fees therefor. [Cf. L. 754, p. 115, § 83; Cd. ’81, § 1039; 
~ L. 791, p. 55, § 45; 2 H. C., § 1268.] 

Bee Const., Art. I., §§ 22, 25, rights of accused, 


CHAPTER X. 
OF ARRAIGNMENT, PLEADINGS AND PROCEEDINGS THEREON. 


$ 6884. Arraignment of Defendant. 

When the indictment or information has been filed the defendant, if he 
has been arrested, or as soon thereafter as he may be, shall be arraigned thereon 
before the court. [L. 791, p. 55, $ 46; 2 H. C., § 1269; Or., § 1292.] 


$ 6885. Defendant May Appear by Counsel, When. 

If the indictment or information be for a misdemeanor punishable by 
fine only, the defendant may appear upon arraignment by counsel. [Cf. L. 754, 
p. 116, § 92; Cd. 81, § 1066; L. ’91, p. 55, $ 47; 2 H. C., $ 1270; see Cal. 
P. C., § 977. ] 


See infra § 6938, defendant’s presence re- 657 Cal., 349, as to when condition of uner- 
quired during trial. taking is broken. 
Personal attendance: See People v. Budd, 


$ 6886. Right to Have Counsel. 

If the defendant appear without counsel, he shall be informed by the 
court that it is his right to have counsel before being arraigned, and he shall 
be asked if he desire the aid of counsel, and if it appear that he is unable to 
employ counsel, by reason of poverty, counsel shall be assigned to him by the 
eourt. [Cf. L. 754, p. 116, § 89; L. 755, p. 11; L. 760, p. 149, § 232; Cd. 81, 
$ 1063; 2 H. C., § 1271; see Or., § 1294; Cal. P. C., § 987.] 


Bal. Wash. Code II—43 . 1901 


$§ 6887-6890, ] 


See Const. U. 8. Art. VI, amendment; 
Const. Wash., Art. I, $ 22, right to have 
counsel. 

It is the duty of the court, in case the 
accused is unavle by reason of poverty to 
employ counsel, to assign counsel to de 
fendant, if he so desires; but the law no- 
where makes provision for payment of at- 
torney’s services rendered under such cir- 
cumstances: Presiey v. Klickitat County, 5 
W., 3.9, 330. 

An attorney being an officer of the court, 
is obliged, when requested by the court, to 
conduct without compensation the defense 
of pauper criminals: 
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proved in Lamont v. Bolano County, 49 Cal. 
158, it was held “part of the general duty 
of counsel to render professional services 
to persons accused of crime who are desti- 
tute of means upon the appointment of the 
court, when not inconsistent with their ob- 
ligations to others,” and the attorneys who 
render such services cannot recover any 
compensation therefor from he county. 

The accused ought to be informed of his 
right to counsel at the commencement of the 
proceedings of arraignment, vet the arraign- 
ment will not be void if he is so informed in 
the course of the arraignment: People v. Villa- 
rino, v6 Cal., 228, 


Id. 
in kowe v. Yuba County, 17 Cal., 62, ap- 


$ 6887. Defendant to Declare His True Name. 

When the defendant is arraigned, he shall be interrogated; if the name by 
which he is indicted be not his true name, he shall then declare his true name, 
or be proceeded against by the name in the indictment or information. [Cf. 

L. 754, p. 116, § 90; L. 69, p. 248, § 221; Cd. 81, § 1064; L. 791, p. 55, § 48; 
2 H. C., § 1272; Or., § 1295; see Cal. P. C., § 989.] 


See sup-a § 6840, contents of information. See supra § 6843, name of defendant. 


§ 6888. Entry of True Name. 

If he alleges that another name is his true name, it must be entered in the 
minutes of the court, and the subsequent proceedings on the indictment or 
information may be had against him by that name, referring also to the name 
by which he is indicted or informed against. [Cf. L. ’54, p. 116, § 91; Cd. 81, 
g 1065; L. 791, p. 56, § 49; 2 H. C., § 1273; Or.,§ 1297; see Cal. P. C., § 989.] 


$ 6889. Pleading on Arraignment—Time for Answer. 

In answer to the arraignment, the defendant may move to set aside the 
indictment or information, or he may demur or plead to it, and is entitled to 
one day after arraignment in which to answer thereto if he demand it. [Cf. 


Cd. 81, § 1045; L. 91, p. 56, § 50; 2 H. C., § 1274; Cal. P. C., § 990.] 


Sce supra § 6885, appearance by counsel, 
when. 

See infra § 6901, plea of guilty to be made 
by defendant only. 

See infra § 6906, plea of not guilty entered 
on refusal to plead. 

Arraignment consists of three parts: L 
Calling the prisoner to the bar by his name, 
and requesting him to hold up his hand or 
do some other act of identification; 2. Read- 
ing the indictment to him in such language 
as to convey to his mind the nature of the 
charge against him; 3. Demanding of him 
whether he is gullty or not guilty: Elick 
v. Territory, 1 W. T., 136. A prisoner un- 
acquainted with the English language 
should be arraigned through a sworm inter- 

teter, and the evidence should be made 

nown to him in the same way: Id. 

The objection to the sufficiency of an 
information, if permissible to be raised by 
motion for the exclusion of testimony in- 
stead of the demurrer, cannot properly be 
raised while the plea of not guilty is pendu- 


ing: State v. Blanchard, 11 W., 116. 

The sufficiency of an information shouta 

be challenged by motion to set aside or by 
demurrer, or both, prior to entry of plea of 
not guilty, and it is irregular and improper 
to permit its sufficiency to be challenged for 
the first time by objections to the introduc- 
tion of testimony: State v. Bodecker, 1 
W.. 417. 
The defendant is entitled to a copy of the 
indictment or informacion, but ir upon his 
arraignment he asks for time to plead, he 
thereby waives any defect in the statutory 
detail of the proceedings which constituge 
an arraignment, such asa failure to deliver 
& copy of the Indictment: People v. Lignt- 
ner, 49 Cal., 226. There must, however, be 
an arraignment and plea: People v. Cor- 
bett, 2% Cal., 328; People v. Gaines, 52 Cal., 
479: Griggs v. People, 31 Mich., 471; because 
if there is no plea there is no issue to try, 
and there can be no judgment: People v. 
Corbett, supra. 


§ 6890. Grounds of Motion to Set Aside Indictment. 
The motion to set aside the indictment can be made by the defendant 
on one or more of the following grounds, and must be sustained:— 
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1. When it is not indorsed “a true bill,” and the indorsement signed by 
the foreman of the grand jury as prescribed by this code; 

2. When the names of all the witnesses examined before the grand jury are 
not indorsed thereon; 

3. When it has not been presented, and marked “filed,” as prescribed by 
this code: . 

4. When any person, other than the grand jurors, was present before the 
grand jury when the question was taken upon the finding of the indictment, 
or when any person, other than the grand jurors, was present before the grand 
jury during the investigation of the charge, except as required or permitted 
by law; 

5. That the grand jury were not selected, drawn, summoned, impaneled, 
or sworn as prescribed by law. [Cd. ’81, § 1046; 2 H. C., § 1275; see Cal. P. 
C., § 995. ] 


SETTING ASIDE INDICTMENT OR IN- 
FORMATION.—The grounds here enumer- 


21 Cal., 368; People v. Lopez, 26 Cal., 112: 


ated are the only ones upon which an in- 
dictment or Information may be set aside 
on motion: People v. Southwell, 46 Cal., 11; 
Pecple v. Schmidt, 64 Cal., 200. This motion 
must be made before demurrer or plea: See 
$ 659 supra; and if not so made, the de- 
fendant is precluded from afterwards avail- 
ing himself of the objections which he is 
allowed to present on such motion: People 
v. Freeland, 6 Cal., 98; People v. Lawrence, 


§ 6891. Grounds Not Allowed, When. 


People v. King, 28 Cal., 2:2; People v. Stacey, 
34 Cal., 307. The grounds upen which the 
motion may be based go to matters occur- 
ring prior to the finding of the indictment 
or tiling the information, as well as to their 
presentation and indorsement. The ruling 
of the lower court, upon a motion to set 
aside am indictment or information, will 
not be disturbed where the evidence is con- 
flicling: People v. Ah Chung, 64 Cal, 333. 


The ground of the motion to set aside the indictment mentioned in the 
fifth subdivision of the last section is not allowed to a defendant who has been 
held to answer before indictment. [Cd.’81, § 1047; 2 H. C., § 1275, last pt. ] 


Motion to quash on the gra@und mentioned 
in the fifth sudvisilon of § GN supra 
is properly overruled, where, wulter the 
Brand jury was discharged, defendant com- 


mitted murder, and was in custody when 
the jury was reSsummoned, and declined to 
challenge the panel or the individuals: 
Blanton v. State, 1 W., 265. 


§ 6892. Grounds of Motion to Set Aside Information. 
A motion to set aside an information can be made by the defendant on 
one or more of the following grounds, and must be sustained:— 
1. When it is not signed by the prosecuting attorney; 


2. When it is not verified; 


3. When it has not been marked “filed” by the clerk; 
4. When the names of the witnesses are not indorsed upon it as required by 
section 6832. [L. 791, p. 56, § 51; 2 H. C., § 1276.] 


§ 6863. 


Must Demur or Plead on Denial of Motion. 


If the motion to set aside the indictment [or information] be denied, the 
defendant must immediately answer the indictment or information, either by 
demurring or pleading thereto. [Cf. Cd. 7&1, § 1048; L. ’91, p. 56, § 52; 2 H. 


C., § 1277; see Cal. P. C., § 997. ] 


§ 6894. Effect of Order for Resubmission. 
If the court direct that the case be resubmitted, the defendant, if already 


in custody, must so remain, unless he be admitted to bail; or if already ad- 
mitted to bail, or money has been deposited instead thereof, the bail or money 
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is answerable for the appearance of the defendant to answer a new indictment 


or information. [Cf. Cd. ’81, § 1049; 


see Or., § 1328; see Cal. P. C., § 998.] 


If an information is found insufficient 
upon demurrer, it is error for the court to 
discharge the defendant from custody, nn- 
less the demurrer is sustained because the 


L. 91, p. 56, § 53; 2 H. C., § 1278; 


information contains matter which is a 
legal defense to the action as authorized in 
§ 6897 infra: State v. Bodecker, ll W., 417. 


§ 6895. Order No Bar to Another Prosecution. 

An order to set aside the indictment or information as provided in this 
chapter shall be no bar to a future prosecution for the same offense. [Cf. Cd. 
781, § 1050; L. 91, p. 56, § 54; 2 H. C., § 1279; Cal. P. C., § 999.] 


See infra § 6897, judgment on demurrer 
when final. 

See infra § 6905, judgment on demurrer 
not to bar another prosecution, when. 


§ 6896. Grounds of Demurrer. 


Dismissal of an indictment is no bar to 
another for the same offense: People v. 
Campbell, 59 Cal., 243. 


d 


The defendant may demur to the indictment or information when it 


appears upon its face either, — 


1. That it does not substantially conform to the requirements of this code; 

2. [That] more than one crime is charged; 

3. That the facts charged do not constitute a crime; 

4. That the indictment or information contains any matter which if true 
would constitute a defense or other legal bar to the action. [Cf. Cd. ’81, 
§ 1051; L. 91, p. 56, § 55; 2 H. C., § 1280; see Or., § 1322; see Cal. P. C., 


§ 1004.] 


See supra § 6844, charging more than one 
offense. 

See supra § 680 and notes, requisites of 
informations, etc. 

Errors committed under an indictment 
discharged, cannot be taken advantage of 
under a subsequent indictment, unless 
proper objection is made under the latter: 
Smith v. U. S., 1 W. T., 262 

The defendant may demur to an indict- 
ment or information when it appears upon 
its face that the prosecution is barred by 
the statute of limitations: People v. Ay- 
hens, 85 Cal., 86. 

A demurrer upon either of the grounds 
above enumerated presents an objection to 
the sufficiency of the indictment or infor- 
mation. It must be in writing, distinctly 
specifying the grounds of objecti 1, and 
must be interposed prior to the joinder of 
issue of fact by plea. Unless so interposed, 


any of the objections mentioned that ap- 
pear upon the face of the indictment or in- 
formation are waived, and cannot be taken 
advantage of upon the trial or in arrest of 
judgment; excepting, however, the objec- 
tion to the jurisdiction of the court, and 
that a public offense has not been charged, 
which may be taken advantage of at any 
time: People v. Josephs, 7 Cal., 129; People 
v. Apple, 7 Cal., 289; People v. Shotwell, 27 
Cal., 394; People v. Garnett, 29 Cal., 622; 
People v. Jim Ti, 32 Cal., 60; People v. Bur- 
gess, 35 Cal., 115; People v. Turner, 39 Cal., 
310; People v. Swenson, 49 Cal., 388. ‘I'he 
grounds of demurrer enumerated in the 
above section are the only grounds upon 
wich a demurrer to an information or in- 
dictment will lie: People v. Schmidt, 64 Cal., 
260. As to charging more than one offense, 
see note to Ben v. State, 58 Am, Dec., 238-240, 


8 6897. Judgment on Demurrer Final, When. 

If the demurrer is sustained because the indictment or information con- 
tains matter which is a legal defense or bar to the action, the judgment shall 
be final, and the defendant must be discharged. [Cf. Cd. 81, § 1052; L. 791, 


p. 57, § 56; 2 H. C., § 1281; see Or., $ 


See note to § 6894 supra, effect of order for 
resubmission. 


1326; see Cal. P. C., § 1008. ] 


See infra § 6905, judgment on demurrer 
not final, when. 


§ 6898. Effect of Failure to Plead After Demurrer Overruled. 
If the demurrer is overruled, the defendant has a right to put in a plea. 
If he fails to do so, judgment may be rendered against him on the demurrer, 
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and if necessary, a jury may be impaneled to inquire and ascertain the degree 
of the offense. [Cf. Cd. 81, § 1053; 2 H. C., § 1282; see Or., § 1329; see Cal. 
P. C., § 1011. ] 7 


Where a demurrer is overruled, and the 
defendant refuses to plead, judgment may 
be pronounced against him as upon a plea 
of guilty: People v. King, 28 Cal., 266; Peo- 
ple v. Jocelyn, 29 Cal., 562. No constitu- 


tional right of the defendant is violated by 
the entry of a judgment against him, if he 
rere to plead after demurrer overruled: 


$ 6899. The Three Pleas of Defendant. 
There are but three pleas to the indictment or information: 
1. Guilty; 
2. Not guilty; 
3. A former judgment of conviction or acquittal of the offense charged, 
which may be pleaded with or without the plea of not guilty. [Cf. Cd. ’81, 
§ 1054; L. 791, p. 57, § 57; 2 H. C., § 1283; Or., § 1331; Cal. P. C., § 1016.] 


A plea of,— 


§ 6900. Pleas, How Entered—Form of. 


The plea may be entered on the record substantially in the following 


form:— 
1. A plea of guilty: 


The defendant pleads that he is guilty of the offense 


charged in the indictment (or information, as the case may be); 
2. A plea of not guilty: The defendant pleads that he is not guilty of the 
offense charged in the indictment (or information, as the case may be); 


3. A plea of former conviction or acquittal: 


The defendant pleads that he 


has formerly been convicted (or acquitted, as the case may be) of the offense 
charged in the indictment (or information, as the case may be), by the judg- 


ment of the court of (naming it), rendered on the 


day of , A. D. 18— 


(naming the time). [Cf. Cd. 81, § 1055; L. 791, p. 57, § 58; 2 H. C., § 1284; 


Or., § 1332; Cal. P. C., § 1017. ] 


See supra § 6889, pleading on arraignment, 

See infra § 6914, dismissal after indict- 
ment. 

See infra § 694 and notes. 

The fact that, after reversal of judgment 
of conviction, a new indictment is presented 
against defendant. which is identical with 
the one upon which conviction was had, 
except that the Christian name of the per- 
son killed is changed from “John” to ‘‘Ju- 
lius,” affords no ground for plea in abate- 


ment that defendant has been once in 
jeopardy: State v. Friedrich, 4 W., 204. 
The constitutional prohibition against 


Placing a person twice in jeopardy for tne 
same offense is rot violated by a second 
prosecution of one for a separate and dis- 
tinet offense based upon a different statute, 
the penalty prescribed for the violation of 
whieh is different from that imposed by the 
statute under which the first information 
was laid, although the acts upon which the 
two prosecutions are based may have been 
the same: State v. Reiff. 14 W., 664. 

The conviction of a defendant charged 
with murder in the first degree as guilty of 
murder in the second degree, is an acquit- 
ta! of the higher charge. and in case of a 
new trial a plea of former acquittal of 
murder in the first degree should be sus- 
tained: State v. Murphy, 13 W., 229: fol- 
lowing State v. Freidrich, supra; State v. 
Robinson, 12 W., 491. 

Error of the court in overruling a plea of 
former acquittal as to the charge of mur- 


der in the first degree is not prejudicial, 
when, upon a retrial, the defendant is again 
convicted of murder in the second degree: 
State v. Murphy, supra. 

In criminal cases every plea must be oral 
and entered in the minutes of the court, or 


judgment will be reversed: Palmer v. 
United States, 1 W. T.. 5: It cannot be in 
writing: People v. Johnson, 47 Cal., 122; 


People v. Redinger, 55 Cal., 298. 

Verdict in case where there has been 
neither an arraignment nor plea is a null- 
ity, and no valid judgment can be rendered 
thereon: People v. Corbett, 28 Cal., 328; 
People v. Gaines, 52 Cal., 479. 

FORMER CONVICTION OR ACQUIT- 
TAL.—Where there is a plea of not guilty 
and also a plea of former conviction, the 
defendant is entitled to a verdict on each 
plea. A verdict of guilty is insufficient: 
People v. Kinsey. 51 Cal. 238; People v. 
Helbing, 59 Cal., 567; People v. Fuqua, 6l 
Cal, 377. And where the record is silent, 
showing no finding by the jury upon the 
plea of former acquittal, the court will not 
presume that that defense was withdrawn: 
People v. Fuqua, supra. 

The pleas of former acquittal may be 
entered after a new juror had been sworn 
to take the place of one taken siek during 
the trial, and before the commencement of 
the trial anew: People v. Stewart, 64 Cal., 


60. 
But cannot be interposed on a new trial 
ordered by the supreme court upon a re- 
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versal for insufficiency of evidcnce to jus- 
tify the verdict of guilty: People v. Har- 
disson, 61 Cal.. 378. Where a judgment of 
conviction of murder has been reversed on 
appeal by defendant, and remanded for 
further proceedings because of a defective 
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information, and the action is dismissed 
under § 6914 infra, and a new information 
filed for the same offense, the defendant 
cannot plead former conviction as a bar: 
People v. Schmidt, 64 Cal., 260. 


§ 6901. Plea of Guilty Must be Put in by Defendant. 
The plea of guilty can only be put in by the defendant himself in open 
court. [Cd. 781, § 1056; 2 H. C., § 1285; see Or., § 1333; see Cal. P. C., 


$ 1018.] 


See supra § 6885, appearance by counsel in 
misdemeanors, 

Though no judgement is pronounced upon 
such a plea. it is a good defense if pleaded 
to another indictment for the same offense: 
People v. Goldstein, 32 Cal., 432. If a de- 


$ 6902. Substitution of Plea. 


fendant pleads guilty to an indictment 
whieh charges an offense which is divided 
into degrees, the court, before passing sen- 
tence, must ascertain the degree: People 
vy. Jefferson, 52 Cal., 452. 


At any time before judgment, the court may permit the plea of guilty 
to be withdrawn and other plea or pleas substituted. [Cd. 781, § 1057; 2 H. 
C., § 1286; Or., § 1334; Cal. P. C., § 1018.] 


When it appears that a plea of guilty has 
been entered through inadvertence and 
without due deliberation, or ignorantly, and 
mainly from the hope that the punishment 
to which the accused would otherwise be 
exposed may be mitigated, great indulgence 
should be shown in permitting such plea to 
be withdrawn. Refusal to allow the de- 
fendant to withdraw his plea of guilty un- 


§ 6903. Plea of Not Guilty, Effect of. 


der such circumstances will amount to an 
abuse of the discretion vested in the trial 
court: People v. McCrory, 41 Cal., 458. So 
where there was doubt of the sanity of the 
accused at the time his pies of guilty 
was entered, the court ought to have al- 
lowed him to withdraw it and plead not 
guilty: People v. Scott, 59 Cal., 341. 


The plea of not guilty is a denial of every material allegation in the in- 
dictment or information; and all matters of fact may be given in evidence 
under it, except a former conviction or acquittal. [Cf. Cd. ’81, § 1058; L. 
91, p. 57, § 59; 2 H. C., § 1287; see Or., § 1335; Cal. P. C., § 1019. ] 


All matters of fact tending to establish a 
defense, except former acquittal or convic- 
tion, or once in jeopardy, may be proved 
under plea of general issue: People v. Ah 
Lee, 60 Cal., 85, 86. 

Under this plea the insanity of the pris- 
oner at the time of the commission of the 
offense may be shown: People v. Olwell, 
23 Cal., 456. So the fact of drunkenness at 


the time the crime was committed may te 
given in evidence under this plea, not as a 
cefense, bit to determine the state or con- 
dition of the mind and its capacity to form 
an intent: People v. King, 27 Cal., 507: Peo- 
ple v. Ferris, 55 Cal., 588. The prosecution 
must prove the locus delicti upon a plea of 
not guilty: People v. Bevans, 52 Cal., 470. 


§ 6904. Conviction or Acquittal Operates as a Bar, When. 
A conviction or acquittal by a judgment upon a verdict shall bar another 
prosecution for the same offense, notwithstanding a defect in form or substance 


in the indictment or information on which the conviction or acquittal took 
place. [Cf. Cd. 781, §§ 768, 1059; L. 791, p. 57, § 60; 2 H. C., §§ 1288, 


1365.] 


See Const. U. S., amendment 5; Const. 
Wash., Art. I., § 9, jeopardy. 

See infra § 6998, acquittal on account of 
variance no bar. 

See infra § 6910, discharge on failure to 
indict, effect of. 

See infra § 6913, dismissal operates as a 
discharge, when. 

See infra § 6916, dismissal In misdemeanor 
a bar, not in felony, when. 

See Infra § 6954, conviction in different de- 
gree, when a bar. 


See notes to $ 69M. 

The acquittal of a defendant of the charze 
of having murdered a man {s no bar to a 
second prosecution for the murder of an- 
other man who was Killed at the same time 
and place under the same circumstances as 
the one for whose killing he was acquitted: 
State v. Robinson, 12 W., 491; followed in 
State v. Murphy, 13 W., 229. 

See extended note on subject of jeopardy 
to Roberts v. State, 55 Am. Dec., 536-549. 
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§ 6905. Judgment on Demurrer No Bar—Exception. 

The judgment for the defendant on a demurrer to the indictment or 
information, except where it is otherwise provided, or for an objection taken 
at the trial to its form or substance, or for variance between the indictment or 
information and the proof, shall not bar another prosecution for the same 
offense. [Cf. Cd. 781, § 1060; L. 791, p. 58, § 61; 2 H. C., § 1289.] 


See infra § 6908, acquittal on ground of 
Variance no bar. 


See supra § 6897, judgment on demurrer, 
when final. 


§ 6906. Refusal to Plead—Plea of Not Guilty to be Entered. 

If the defendant fail or refuse to answer the indictment or information 
by demurrer or plea, a plea of not guilty must be entered by the court. [Cf. 
L. *54, p. 116, § 88; Cd. 781, § 1061; L. 791, p. 58, § 62; 2 H. C., § 1290; 
Cal. P. C., § 1024.] 
$ 6907. On Charge of Murder Jury Must be Impaneled. 

If, on the arraignment of any person, he shall plead guilty, if the offense 
charged be not murder, the court shall, in its discretion, hear testimony, and 
determine the amount and kind of punishment to be inflicted; but if the 
defendant plead guilty to a charge of murder, a jury shall be impaneled to hear 
testimony, and determine the degree of murder and the punishment therefor. 


[L. 54, p. 115, § 87; Cd. ’81, § 1062; 2 H. C., § 1291.] 


See infra § 6937, submission of case to 
court, except in capital cases. 


See infra § 6938, personal presence of de- 
fendant necessary. 


§ 6908. Acquittal on Ground of Variance No Bar. 

A defendant acquitted on the ground of variance between the indictment 
or information and the proof may be thereafter prosecuted upon a new in- 
dictment or information. [Cf. L. ’54, p. 76, § 5; Cd. 781, § 769; 2 H. C., 
§ 1366; see Or., § 1337; see Cal. P. C., § 1021. ] 


See supra § 6%4, conviction or acquittal 
a bar. 

See supra § 6895, order setting aside in- 
dictment no bar. 

See supra § 6905, judgment for variance 
not a bar, when. 

See infra § 6916, note, as to former con- 
viction. 

The fact that a defendant has been dis- 
charged before verdict upon a prosecution 
for larceny of certain property by fraudu- 
lently and falsely personating another is 
not a bar to a subsequent prosecution for 
obtaining the property under false pre- 
tenses, when the first discharge resulted 
from a variance between the information 
and the proof: State v. Reibb, 14 W., 664. 

VARIANCE BETWEEN INDICTMENT 
CR INFORMATION AND PROOF.—An 
acquittal of a defendant because of a varl- 
ance between the proof and the indictment 
is no bar to a second indictment, if the 
variance is material: People v. McNealy. 
17 Cal., 332: People v. Hughes, 41 Cal., 234; 
extended note to Roberts v. State, 58 Am. 
Dec., 537-510; as where a conviction was le- 
gally impossible upon the first indictment. 
It being legally impossible to have con- 
vieted the defendant, he has never been “in 
jeopardy”: People v. McNealy, 17 Cal., 332; 
see People v. March, 6 Cal., 53. If, how- 
ever, the variance is immaterial, an acquit- 
tal of the defendant because of such vari- 
ance will bar any subsequent prosecution 
for the same offense. An error of the court 
in regarding as material a variance be- 
tween the allegations and proof will not 
render the acquitta) less available and con- 


clusive as a bar to a subsequent prosecu- 
tion. The question to be determined under 
the plea of former acquittal is, Would the 
evidence whieh is necessary to support the 
second indictment have been suthHclent to 
procure a legal conviction on the first? If 
it would, the acquittal is a bar to a subse- 
quent prosecution, and if not, it is no bar: 
People v. Hughes, supra. Where the sub- 
ject of the assault named in the informa- 
tion was charged to be one John Carl, and 
his real name was John Carlin, the court 
may, where defendant is acquitted on the 
ground of variance, direct the district at- 
torney to amend his information. 1f, how- 
ever, the court will not so direct, a new 
information may be filed without the order 
of court; an appeal by the district attorney 
effects nothing, and will be dismissed: 
People v. Allen, 61 Cal., 140. The mere opin- 
ion of a judge, that the evidence shows the 
defendant to be guilty of a higher degree of 
crime, does not authorize him to discharge 
the jury without the defendant’s consent, 
and hold the defendant for the higher of- 
fense. Such discharge amounts to an ac- 
quittal, and the defendant cannot be agun 
tried for that offense: People v. Hunckeler, 
48 Cal., 331. 

A variance ‘n the name of the Insurance 
company given in an indictment for arson, 
to defraud. and that as proved is no ground 
for an arrest of judgment: People v. 
Hughes, 29 Cal, 257. Immaterial variance 
in indictment for forgery, the word 
“shipped” being spelled ‘“‘shiped”’ in the 
Original instrument: People v. Cummings, 
5S Cal., 88. 


1907 


2% 6909-6912. | OF PROCEDURE IN CRIMINAL ACTIONS. [Tite XXXVIII. 


§ 6809. Conviction Necessary Before Punishment. 

No person charged with any offense against the law shall be punished for 
such offense unless he shall have been duly and legally convicted thereof in a 
court having competent jurisdiction of the case and of the person. [L. 754, p. 
76,§ 6; Cd.’81,$ 770; 2 H. C., § 1367.] 


See infra § 6927, verdict or confession necessary to conviction. 


§ 6910. Discharge on Failure to Indict—Limitation. 

When a person has been held to answer, if an indictment be not found or 
information filed against him within thirty days, the court must order the 
prosecution to be dismissed, unless good cause to the contrary be shown. [Cf. 
L. 754, p. 76, $ 7; Cd. 781, § 771; L. 791, p. 64, § 93; 2 H. C., § 1368; see Cal. 
P. C., § 1382.] 


See infra § 6916, cffect of dismissal. 

Dismissal of prosecution: See next suc- 
ceeding section. An application of a pris- 
oner for discharge on the ground that no 
indictment was found or information filed 
within the time allowed by law must be 
made, in the first place, to the court where 
the prosecution against him is pending: 


missal of the action against defendant un- 
der this section is in the nature of a judg- 
ment of non-suit; and as defendant has 
never been in jeopardy, it is not a consti- 
tutional bar to anviher prosecution: Ex 
parte Clarke, 54 Cal, 412; Ex parte Cahill, 
52 Cal., 463; see also Ex parte Bull, 42 Cal., 
196. 


Ex parte Fennessy, 54 Cal., 101. A dis- 


$ 6911. Speedy Trial—Dismissal in Sixty Days. 

If a defendant indicted or informed against for an offense, whose trial has 
not been postponed upon his application, be not brought to trial within sixty 
days after the indictment is found or the information filed, the court must 
order it to be dismissed, unless good cause to the contrary be shown. [Cf. Cd. 
"81, § 772; L. °91, p. 64, § 94; 2 H. C., § 1369; see Cal. P. C., § 1382; Ind. 
R. S., § 1784] 


See infra § 6916, dismissal except In mis- although the latter section was depend-nt 
demeanors not a bar. in its subject matter upon the provisions of 
Und-r this section a p rson charged with this section: State v. Caldwell, 9 W.. Sob, 
a crime is entitled ito discharge on a writ GENERALLY.—The provi-ions of this sec- 
of habeas corpus, where the only reason tion are mandatory and imperative and con- 
for failure to try him was that no term of fer no discretion upon the court: People v. 
court for whicn a jury had been called Morino, 5 Cal, 315; but mandamus will not 
had been in session since the filing of the lie to review the action of the court in re- 
information: State v. Brodie, 7 W., 442. fusing to dismiss: Strong v. Grant, 99 Cal. 

This provision, however, does not apply to 1%. 
a new trial: In re Murphy, 7 W.. 257; nar Under the previston, “unless good cause 
does § B915 infra, providing that such dis- to the contrary is shown.” it is enough to 
charge shall not bar further prosecution authorize dismissal to show that the time 
Violate the constitutional guarantee of a fixed by statute had exphred, and that tha 
speedy public trial: State v. Caldwell, 9 W., cause had not been posiponed on di fend- 
2356, 339. ant’s application; and the court cannot pre- 
If an information has been quashed and sume that there was any good cause for 
a new one filed against the accused, the holding him longer, but the prosecution must 
faet that the aceused had not been brought shew it affirmatively: People v. Morino, 
to trial within sixty divs after the filing supra: see Peonle v. Douglass, 100 Cal. 1: 
of the original information against him. can- se People v. Giesea, 6 Cal, 345, 
not be urged as an objection to bis trial upon Where a postponement has been had at de- 
the second one: State v. Hansen, 10 W., 235. fendant’s request, he must be considered to 
he object of the requirement that the have waived his constitutional and statutory 
accused “shall be tried at the next term right te a speedy trial: Butler v. Stace. 97 
after he was imprisoned.” was to s cure a Jnd., 378: MeGuire v. Wallac. 189 Tnd 284 
speedy trial and not to promote delay: Defendant is not deemed discharved as a 
Thempson v. Territory. 1 W. T.. 547. matter of course after the eypiration of the 
The amendmen? of this section did pot time. but only upon order of the court: Td. 
work an amendment or r peal of $ 6916 Infra, 


§ 6912. Continuance by Court—Discharge From Custody. 

Tf the defendant he not indicted, informed against, or tried, as provided 
in the last two sections, and sufficient reason therefor shown, the court may 
order the action to be continued from time to time, and in the mean time 
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may discharge the defendant from custody on his recognizance or on bail for 
his appearance to answer the charge at the time to which the action is con- 
tinued. [Cf. Cd. 781, § 773; L. 791, p. 65, § 95; 2 H. C., § 1370; see Cal. P. 
C., § 1383. ] 


§ 6913. Discharge of Defendant on Dismissal. 

If the court direct the action to be dismissed, the defendant must, if in 
custody, be discharged therefrom, or if admitted to bail, his bail must be exon- 
erated; and if money has been deposited instead of bail, it must be refunded 
to him. [Cd. 81, § 774; 2 H. C., § 1871; see Cal. P. C., § 1384. ] 


§ 6914. Court May Order Dismissal, When. 

The court may, either upon its own motion or upon application of the 
prosecuting attorney, and in furtherance of justice, order an action, after an 
indictment or information, to be dismissed; but in such case the reason of 
the dismissal must be set forth in the order, which must be entered upon the 
record. [Cf. Cd. ’81, § 775; L. 791, p. 65, § 96; 2 H. C., § 1372; Cal. P. C. 
§ 1385. ] 


See notes to § 6900. 

It is within the discretion of the court to 
allow the prosecuting attorney to withdraw 
an information prior to the commencement 
of a trial, and file another charging the same 
offense: State v. Gile, 8 W., 12. 

This section applies only to cases which 
the prosecution desires to dismiss without 
any intention of renewing in some other 
form. It is a statuiory prohibition against 
the entry of a nolle prosequi on motion of 
the prosecuting attorney, and without the 


$ 6915. Nolle Prosequi Abolished. 


assent of the court: State v. Hansen, 10 
W.. 235, 237. 

The discharge of a defendant, that he may 
be a wiiness against others, must be made 
at the trial before the defendant has gone 
into his defense, by the court on its own 
motion, or upon the application of the dis- 
triet attorney: People v. Indian Peter, 48 
Cal.. 251. In criminal casis, the defendant 
cannot be discharged from the indictment 
without trial, excent in certain particular 
cases enumerated in the statute: Id. 


The entry of a nolle prosequi is abolished, and no prosecuting attorney 
shall hereafter discontinue or abandon a prosecution except as provided in the 
last section. [L. 754, p. 115, $ 85; Cd. ’81, § 776; 2 H. C., § 1373; Cal. P. C., 


§ 1386.] 


It was heid competent for the prosecuting 
officer of the U. S. to enter a nolle, at any 


time before verdict, in Smith v. U. S., 1 


W. T., 262. 


$ 6916. Dismissal a Bar in Misdemeanor, but Not in Felony. 

An order for dismissal as provided in this chapter is a bar to another 
prosecution for the same offense, if it be a misdemeanor; but it is not a bar if 
the offense charged be a felony. [Cd. 81, § 777; 2 H. C., § 1374; Cal. P. C., 


§ 1387.] 


E refers to Chap. 6 of the Code 
of ’S1. 

S-e notes to § 6911, trial and dismissal. 

Where defendant has been found guilty of 
murder, and the judgment of death has been 
reversed in the app Nate court, because of 
an Information fatally defective in that it 
contained no allegation that the homicide 
had been committed with “malice afore- 
thought.” and wher the case Was remandcd 
for further proceedings without a new trial 


being ordered, he is not entitled to be dls- 
charged upon the pleas of “once in jeop- 
ardy’’ and a “former conviction.” In such 
ca-e the court may. under § 6914 supra, upon 
motion of the district attorney, dismiss the 
action and retain the defendant in custody 
for a re-examination upon a new charge for 
the same homicide: and sueh dismissal will 
not constitute a bar to another prosecution 
for the same offense: People v. Schmidt, 
64 Cal., 260, 


§ 6917. Compromise of Misdemeanor, When. 
When a defendant is prosecuted in a criminal action for a misdemeanor, 
for which the person injured by the act constituting the offense has a remedy 
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by a civil action, the offense may be compromised as provided in the next 
section, except when it was committed,— 

1. By or upon an officer while in the execution of the duties of his office; 

2. Riotously; or 

3. With an intent to commit a felony. [L. 754, p. 115, § 84; Cd. ’81, 
§ 1040; 2 H. C., § 1292; Or., § 1519; Cal. P. C., § 1377.] 


See supra § 6710, compromising certain of- charge where the person charged has not 
fenses, been arrested or in any way held to answer 
There can be no compromise of a criminal the charge: Saxon v. Conger, 6 Or., JS. 


§ 6918. Compromising Criminal Actions, When and How. 

In such case, if the party injured appear in the court in which the cause 
is pending at any time before the final judgment therein, and acknowledge in 
writing, that he has received satisfaction for the injury, the court may, in its 
discretion, on payment of the costs incurred, order all proceedings to be discon- 
tinued and the defendant to be discharged. The reasons for making the order 
must be set forth therein and entered in the minutes. Such order is a bar to 
another prosecution for the same offense. [Cf. L. ’54, p. 115, § 84; Cd. ’81, 
§§ 1041, 1042; L. 791, p. 58, § 63; 2 H. C., § 1293; see Or., $$ 1520, 1521; 
Cal. P. C., § 1378.] 

Sce infra § 7200, compounding or conceal- designates $ 1070, of the Code of ’S1l. as the 
ing crime. section amended, instead of $$ 1041, 1042, of 
The amendment in Law of °91 erroncously the Code of ’§1. 
§ 6919. Offenses Not to be Compromised Except as Herein Provided. 

No offense can be compromised, nor can any proceedings for the prosecn- 
tion or punishment thereof be staved upon a compromise, except as provided 
in this chapter. [Cf. Cd. ’81, § 1043; L. 791, p. 58, § 64; 2 H. C., § 1294; 
Or., § 1522; Cal. P. C., § 1379.] 


§ 6920. Restoration of Stolen Property—Duty of Officer as to. 

All property obtained by larceny, robbery, or burglary shall be restored 
to the owner; and no sale, whether in good faith on the part of the purchaser 
or not, shall divest the owner of his rights to such property; and it shall be 
the duty of the officer who shall arrest any such person charged as principal 
or accessory in any robbery or larceny, to secure the property alleged to have 
been stolen, and he shall be answerable for the same, and shall annex a schedule 
thereof to his return of the warrant. [L. 754, p. 8+, § 51; Cd. 781, § 851; 2 
H. C., § 1380.] 


§ 6921. Recompense for Securing and Keeping Stolen Property. 

Upon any conviction of burglary, robbery, or larceny, the court may order 
a suitable recompense to the prosecutor, and also to the officer who has secured 
and kept the stolen property, not exceeding their actual expenses, with a 
reasonable allowance for their time and trouble, to be paid by the county treas- 
urer. [L. ’54, p. 84, § 52; Cd. *81, $ 852; 2 H. C., § 1381.] 
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CHAPTER XI. 


OF TRIALS AND VERDICTS IN CRIMINAL ACTIONS. 


§ 6925. Rights of Accused on Trial. 

On the trial of any indictment or information, the party accused shall 
have the right to be heard by himself or counsel, to meet the witnesses pro- 
duced against him face to face: Provided always, That in any case where a 
witness or witnesses whose deposition or depositions have been taken by a 
committing magistrate pursuant to law are absent, and cannot be found when 
required to testify in such case, so much of such deposition or depositions as 
the court shall decide to be admissible and competent shall be admitted and 
read as evidence in such case. [Cf. L. 754, p. 76, § 2; L. 773, p. 180, § 2; L. 
77, p. 204, § 1; Cd. 781, § 765; L. 791, p. 63, § 89; 2 H. C., § 1362. ] 


See Const., Art. I., $ 22, rights of accused. 

See supra § 6866, rights of, under indict- 
ment, ete. 

Sce supra 88 6027, 6708, depositions of wit- 
nesses on commitment before magistrates, 
and notes, show good character of defendant are inad- 

The last part of this section is believed to missible: State v. Humacon, 5 W., 499; State 
be in conflict with Art. I.. § 22, of the State v. Paggett, 8 W., 579, 5M. 

Constitution. See also 6 Am. U. S. Const., 


right of defendant ‘‘to be confronted with 
the witnesses against him.” The Const. of 
Cal.. Art. I., § 18, authorizes the legislation 
to this effect. 

Depositions in a criminal case tending to 


§ 6926. Right to Witnesses, Process and Speedy Trial. 

On the trial of any indictment or information the party accused shall 
have the right to produce witnesses and proofs in his favor, and have compul- 
sory process to compel the attendance of witnesses in his behalf, and to a 
speedy public trial by an impartial jury, and no person shall be put upon trial 
on an indictment or information for a felony until the expiration of five days 
from the day of his arrest. [Cf. L. ’77, p. 205, § 2; Cd. 81, § 766; L. ’91, 
p. 64, § 90; 2 H. C., § 1363. ] 


The Laws of ‘tT provide, “or upon an in- 
dictment for murder until thirty days from 
his arrest without his consent thereto in 
open court.” 

S-e supra § 6911 and notes, speedy 
dismissal. 

See Const.. Art. I.. § 22. rights of accused. 

It is not contrary to the provisions of this 
section for a defendant to be brought to 
trial within less than five days after the 
filing of an information against him, where 
he had been taken into custody before a 
magistrate and held for trial on the same 
charge more than five days prior to his trial 
upon the information: State v. Humason, 
o W. 49. 

A defendant in a criminal action is not en- 
titled to the issuance of a subpoena to com- 
pel the attendance of witnesses without an 


trial, 


order of the court therefor having been first 
obtained: State v. Graves, 13 W., 485; State 
v. Grimes, 7 W., 445. 

The constitutional right of the accused to 
a public trial is not violated by an order of 
court excluding all persons from the court 
room except the judge, jurors, witnesses, 
and persons connecied with the case, during 
the trial of a criminal charge: People v. 
Swafford, 6 Cal, 233; People v. Kerrigan, 
73 Cal.. 222. The word ‘‘public.’’ in that 
clause of the constitution, is used in opposi- 
tion to ‘‘secret’’: People v. Swafford, supra. 
An order excluding from the court room 
such of the jurors summoned for the term as 
are not impaneled to try the case is not a 
devrivation of the right of public trial: Peo- 
ple v. Sprague, 54 Cal., 491 


§ 6927. Verdict or Confession Necessary to Conviction. 

No person indicted or informed against for an offense shall be convicted 
thereof unless by confession of his guilt in open court, or by the verdict of a 
jury accepted and recorded in open court. [Cf. L. 754, p. 76, § 3; Cd. ’81, 
§ 767; L. 791, p. 64, § 91; 2 H. C., § 1364.] 


See supra £ 6909, conviction necessary be- 
fore punishment. 


Se: infra § 6937, waiver of jury by consent, 
when. 
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§ 6928. Trial Docket. 

The clerk shail, in preparing the docket of criminal cases, enumerate the 
indictments and informations pending according to the date of their filing, 
specifying opposite to the title of each action whether it be for a felony or 
misdemeanor, and whether the defendant he in custody or on bail; and shall, 
in like manner, enter therein all indictments and informations on which issues 
of fact are joined, all cases brought to the court on change of venue from other 
counties, and all cases pending upon appeal from inferior courts. [Cf. L. ’54, 
p. 115, § 86; Cd. 781, § 1044; L. 791, p. 58, § 65; 2 H. C., § 1295.] 


§ 6929. Continuance, When Granted. 

A continuance may be granted in any case on the ground of the absence 
of evidence, on the motion of the defendant, supported by affidavit showing 
the materiality of the evidence expected to be obtained, and that due diligence 
has been used to procure it, and also the name and place of residence of the 
witness or witnesses, and the substance of the evidence expected to be ob- 
tained; and if the prosecuting attorney admit that such evidence would be 
given, and that it be considered as actually given on the trial, or offered and 
overruled as improper, the continuance shall not be granted. [L. 77, p. 206, 
$ 7; Cd. `81, § 1077; 2 H. C., § 1296; see Cal. P. C., § 1052.] 


See supra § 4977 and notes, continuance in 
civil cases. 

See supra § 6912, continuance on order of 
court, when. 

The denial of an adjournment of a trial, 
at the close of the evidence, for the purpose 
of securing the attendance of a witness of 
whom counsel had just been advised, is not 
erroneous, when neither the name of the wit- 
ness, his residence, nor the materiality of the 
testimony is made to appear: State v. Crae- 
mer, 12 W., 217. The application is addressed 
to the discretion cf the trial court: Thomp- 
sen v. Terriory. 1 W. T., 547. 

Due diligence in procuring the attendance 
of a witness fs not established by a showing 
that the defendant had been in the company 
of the witness on the day before his arrest 
upon the crime charged, that he Knew of the 
migratory habits of the witness, and that 
he had no fixed abode, that a short time be- 
fore the trial letters that he had addressed 


to him at the locality where last seen and to 
another point to which it Was supposed he 
had gone, and that a subpoena had been 
issued to the sheriff of the county in which 
he was presumed to be, but without any 
detinite direction as to Where the witness 
could be found: State v. Craemer, 12 W.. 217. 

The overruling of a motion by defendant 
in a criminal prosecution for a continuance 
b: cause of the misspelling of the names of 
Witnesses for the state as indorsed upon the 
indictment is not sufficient to base error 
upon, in the absence: of a showing that de- 
fendant Was surprised and misled: State v. 
Everett, 14 W. ov. 

While the state may re permitted to con- 
tradiet the testimony which It had admitted 
would be given by an absent witness, in or- 
der to avoid a continuance, yet it cannot 
impeach such witness: State v. Carter, 8 
Wa 202, 270. 


§ 6930. Issues to be Tried by Jury—Practice as in Civil Cases. 
Except as otherwise specially provided, issues of fact joined upon an in- 


dictment or information shall be tried by a jury of twelve persons, and the law 
relating to the drawing, retaining, and selecting jurors, and trials by jury in 
civil cases, shall apply to criminal cases. [Cf. L. 54, p. 118, $ 101; Cd. 81, 


S$ 1078; L. 91, p. 58, $ 66; 2 H. C., 


See Const., Art. I.. $ 21, trial by jury. 

See supra $ 4735 et seq., qualifications of 
jurors, 
i S e supra § 4952 et seq., causes for chal- 
enge. 

See supra § 43 et seq. and notes, manner 
of conducting jury trial. 


$ 1297.] 


except in capital cases, 

Construing all the statutory provisions to- 
gether on the subject of challenges to jur- 
ors, d:fendant must. in prosecution for 
homicide, exercise two peremptory chal- 
lenges to one by the state, until the twelve 
and six peremptory challenges respectively 


See infra $ 6937, court may try by consent are exhausted: State v. Eddon, 8 W. %2. 


§ 6931. Peremptory Challenges, Number Allowed Defendant. 
In prosecution for capital offenses, the defendant may challenge per- 
emptorily twelve Jurors; in prosecution for offenses punishable by imprison- 


1912 


ts 


Cuar. XI.) 


TRIALS AND VERDICTS IN ORIMINAL ACTIONS. 


[32 6932-6934 


ment in the penitentiary, six jurors; in all other prosecutions, three Jurors. 
When several defendants are on trial together, they must join in their chal- 
lenges. [L. 54, p. 118, § 102; Cd. 781, § 1079; 2 H. C., § 1298; see Cal. P. 


C., § 1056.] 


Joinder in challenges applies as well to peremptory as to challenges for cause: People 


v. McCalla, 8 Cal., 301. 


‘§ 6932. Peremptory Challenges Allowed State. 
The prosecuting attorney, in capital cases, may challenge peremptorily 
six jurors; in all other cases, three jurors. [L. 754, p. 118, § 103; Cd. 81, 


§ 1080; 2 H. C., § 1299.] 


§ 6933. Challenges to Panel, When Allowed. 

Challenges to the panel shall only be allowed for a material departure 
from the forms prescribed by law for the drawing and return of the jury, and 
shall be in writing, sworn to, and proved to the satisfaction of the court. 
[L. 754, p. 118, § 104; Cd.’81, § 1081; 2 H. C., § 1300; see Cal. P. C., § 1059. ] 


See note to § 4978. 

See note to § 4740. 

Although a challenge is not taken in the 
manner required by this section, but is nev- 
ertheless entertained by the court, it should 
be sustained where it is to the effect that 
the deputy sheriff instead of the sheriff as- 


sisted in drawing the jury. contrary to the. 


ovi-ions of § 59, 2 Hill’s Code: 

ayne, 6 W., 563, 566. 

On the trial of a challenge to the panel, 
the defendant cannot offer his ex parte af- 


§ 6934. Challenges for Cause. 


State v. 


fidavit in support of the challenge: People 
v. Brown, 48 Cal., 253. 

Where the sheriff who summoned the 
special panel is sworn and examined, and 
by his testimony discloses that he has 
formed or expressed an opinion that the de- 
fendant is guilty, the chalienge to the panel 
on the ground of the bias of the sheriff 
should be allowed: People v. Coyodo, 40 
Cal., 592: see also People v. Welch, 49 Cal, 
174; People v. Rodriguez, 10 Cal., 50. 


Challenges for cause shall be allowed for such cause as the court may, in 
its discretion, deem sufficient, having reference to the causes of challenge pre- 
scribed in civil cases, as far as they may be applicable, and to the substantial 


rights of the defendant. 
§ 1301. ] 


See supra §§ 4981-4985 and notes, challenges 
for cause. 

The trial of challenges to jurors by the 
court involves the trial of an issue of fact, 
and its determination is arpe discretion- 
ary: White v. Territory, W. ; : 
Blanton v. State, 1 W., 265 

ln the examination of a juror upon his 
voir dire, it is improper to ask him whether 
be would attach more importance or cred- 
ibility to the testimony of a minister than 
to that of anyone else: State v. Holedger, 
15 W., 443. 

Questions put to a juror in a criminal pros- 
ecution. which attempt to ascertain in ad- 
vance what he would think of the credibility 
of defendant as a witness, considering his 


interest in the result. are properly excluded: | 


State v. Everett, 14 W., 574. 

Error in overruling a challenge for actual 
bias interposed to a furor is without preju- 
dice, wren the juror is subs quertiy exclud d 
upon the peremptory challenge of the ad- 
verse party: State v. Carey, 15 W., 549. 

Where the examination of a juror shows 
that no fixed or definite opinion exists in 
the mind relative to the merits of a crim- 
inal prosecution, but only a vague or mere- 
ly floating impression based- upon a news- 
paper report of the case, or heard at about 


[L. %54, p. 119, § 105; Cd. ’81, § 1082; 2 H. C., 


the time of the commission of the supposed 
crime, the juror is not subject to a challenge 
on the ground of bias: Id. 

A refusal to sustain challenges for proper 
cause, necessitating peremptory challenges 
on the part of the accused, will be consid- 
ered on appeal as prejudicial, where the ac- 
cused has been compelled subsequently to 
exhaust all his peremptory challer g2s before 
the final selection of the jury: State v. Rut- 
setts 13 W., 203; citing Siate v. Krug, 2 W., 

Where a juror admits that he has an orin- 
fon 1s to the guilt of the accused, which it 
would take evidence to remove. that he be- 
lieves there was something wrong and he 
could not go into the jury box and accord 
the accused the presumption that he was 
Innoec-nt, until he was proven gulity, he 
should be excused upon a challenge for 
cause, aithough he may state in answer to 
leading qres ions by the court and the pros- 
ecuting attorney that if he was charged as 
the defendant was he would be willing under 
the same circumstances to have twelve men 
try his case who were of the same mind as 
he was: State v. Rutten, 13 W., supra; fol- 
lowing State v. Murphy, 9 W., 204; State v. 
Wilcox, U W., 21. 
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§ 6935. Conscientious Scruples of Juror as to Capital Punishment. 

No person whose opinions are such as to preclude him from finding any 
defendant guilty of an offense punishable with death shall be compelled or 
allowed to serve as a juror on the trial of any indictment or information for 
such an offense. [Cf. L. 754, p. 119, § 106; Cd. 81, § 1083; L. 791, p. 59, § 67; 
2 H. C., § 1302. ] l 


§ 6936. Oath to Jury, Form of. 

The jury shall be sworn or affirmed well and truly to try the issue between 
the state and the defendant, according to the evidence; and in capital cases, to 
well and truly try, and true deliverance make between the state and the pris- 


oner at the bar, whom they shall have in charge, according to the evidence. 
[Cf. L. ’54, p. 119, § 107; Cd.’81, § 1084; L. 91, p. 59, § 68; 2 H. C., § 1303.] 


It 1s sufficient if the substance of the oath 
administered to the jurors is in consonance 
with the statute; yet it is better to follow 
the prescribed formula: Leonard v. Terri- 


tory, 2 W. T., 381, 395; Harrington v. Terri- 
tory, 1 W. T., 4i; see Leschi v. Territory. 
1 W. T., 13. 


§ 6937. Jury May be Waived Except in Capital Cases. 
The defendant and prosecuting attorney, with the assent of the court, may 
submit the trial to the court, except in capital cases. [L. 754, p. 119, § 105, 


Cd. ’81, § 1085; 2 H. C., § 1304.] 


Sce supra § 3028, waiver of in civil cases. 


See Consi., Art. 1., §§ 21, 22, constiiulionality of this section doubtful. 


§ 6938. Personal Presence of Defendant During Trial. 

No person prosecuted for an offense punishable by death, or by confine- 
ment in the penitentiary or in the county jail, shall be tried unless personally 
present during the trial. [L. ’54, p. 119, § 109; Cd. 781, § 1086; 2 H. C., 


§ 1305.] 


See supra § 6885, defendant may appear by 
counsel, when. 

The objection that defendant in a crim- 
inal case had been absent during the exam- 
ination of a portion of the jury cannot be 
raised in the supreme court by affidavits, 
when there is nothing In the record as cer- 
tilicd showing such fact: State v. Holmes, 
12 W.. 169. 

In all cases amounting toa f lony, the de- 
fendant must be persunally present during 
the whole of his trial: People v. Kohler, 5 
Cal.. 72; People v. Higgins, 59 Cal., 357. If, 
pending a trial for grand larceny, the de- 
fendant flees. and cannot be found, the jury 
may be discharged, and no jeopardy at- 
taches: Id. During the progress of the trial, 
the defendant is In ‘he custody of the court, 
and under the immediate control of and 


subject to the orders of the court: People 
v. Harrington, 42 Cal., 168. Viewing ine 
premises by the jury wh:re the oitfense is 
alleged to have been committed is not a 
poriion of tre trial at which the de’encdant 
must be present: People v. Bonney, 19 Cal., 
426. The mere fact that the r.cord on appvab 
recitos tnai the defendant was absent dur- 
ing a portion of the trial (for murd:r) is not 
sullicient to justify a reversal of the judg- 
ment: People v. Bealoba, 17 Cal, 489. The 
defendant must be present when the verdict 
is rendered, and the court, in all trials for 
felonies, should promptly order him into 
actual custody at the commencement of the 
trial, or immediately upon the retirement of 
the jury to con-ider th ir verdict, regardlcss 
of his previous admis-ion to bail: People v. 
Beauchamp, 49 Cal.. 41 


§ 6939. Trial in Defendant’s Absence, When. 

No person prosecuted for an offense punishable by a fine only shall be 
tried without being personally present, unless some responsible person, ap- 
proved by the court, undertakes to be bail for stay of execution and payment 
of the fine and costs that may be assessed against the defendant. Such 
undertaking must be in writing, and is as effective as if entered into after 
judgment. [L. 54, p. 119, § 110; Cd. ’81, § 1087; 2 IL C., § 1306.] 


See notes to last section, 
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$6940. Competency of Witnesses, Exceptions. 

Witnesses competent to testify in civil cases shall be competent in erim- 
inal prosecutions, but regular physicians or surgeons, clergymen or priests, 
shall he protected from testifying as to confessions, or information received 
from any defendant, by virtue of their profession and character; Indians shall 
be competent as witnesses hereinbefore provided, or in any prosecutions in 
which an Indian may be a defendant. [L. 754, p. 117, § 95; L. 73, p. 233, 
$ 231; Cd. 781, § 1069.] 


See supra § 5990 et seq., competency of witnesses in civil cases, 


-§ 6941. Compelling Attendance of Witnesses, Defendant as Witness. 

Witnesses may be compelled to attend and testify before the granJ jury; 
and witnesses on behalf of the state, or of the defendant in a criminal prose- 
cution, may be compelled to attend and testify in open court, if they have been 
subpoenaed, without their fees being first paid or tendered, unless otherwise 
provided by law; the court may recognize witnesses, with or without sureties, 
to attend and testify at the same or the next session of the court, or at the term 
of a court within the state, and any person accused of any crime in this state by 
indictment, information, or otherwise, may, in the examination or trial of the 
cause, offer himself or herself as a witness in his or her own behalf, and shall 
be allowed to testify as other witnesses in such case, and when accused shall 
so testify, he or she shall be subject to all the rules of law relating to cross- 
examinations of other witnesses: Provided, That nothing in this code shall 
be construed to compel such accused person to offer himself or herself as a 
witness in such case: And provided further, That it shall be the duty of the 
court to instruct the jury that no inference of guilt shall arse against the 
accused if the accused shall fail or refuse to testify as a witness in his or her 
own behalf. [Cf. L. 754, p. 116, § 93; L.’71, p. 105, § 2; Cd. 81, § 1067; L. 
791, p. 59, § 69; 2 H. C., § 1307; see Cal. P. C., § 1323. ] 


See infra § 7198, failure to attend as wit- 
Mess, mis sdemeanor. 

See infra notes to § 6946, 
witness.” 

When defendant in a criminal prosecution 


ple v. Crowley, 100 Cal., 478; Trops v. Baird, 
104 Cal., 482; People v. Long, 99 99 Cal., 440. 

If he fails to testify, it is ose for state’s 
attorney to comment thereon: People v. 
Sansome, 98 Cal., 235. 


“defendant as 


takes the witness stand, he as-umes the 
character of a witness; and as such may be 
contradicted, disputed, or impeached, the 
same as any other witness; and such exam- 
ination does not infringe the constitutional 
provision that ‘‘no person shall be compelled 
in any criminal case to give evid. nce again-t 
himself”: State v. Duncan, 7 W., 336; 
Thompson v. Territory, 1 W. T., 

If the whole purpose of defendant’ s testi- 
mony is to show that he is not guilty, al- 
though not asked the direct question, it is 
proper cross-examination, as tending to af- 
fect his credibility, to question him in ref- 
erence to his flight soon after the crime was 
committed: State v. Duncan, supra. 

Where defendant was not sworn asa wit- 
ness In his own behalf, it was error for the 
court not to ins:ruct the jery that from such 
‘fact no inference of guilt should be drawn 
against defendant; and the facı that defend- 
ant remained silent does not constitute a 
waiver of such right: Linebeck v. State, 1 
W., 336; State v. Myers, 8 W., 177. 

The spirit of this provision is, that such 
failure shall not operate to defendant's dis- 
advantage in any branch or aspect of the 
case: Leonard v. Territory, 2 W. T., 381, 399. 

A defendant who offers hime-elf as a wit- 
mess may be asked on cross-examination, for 
purpose of impeaching him, if he has not 
previously been convicted of a felony: Peo- 


The truth or falsity of his testimony in 
chief may be tested by the cross-examination 
in any proper way: FPeopie v. hozelle, 78 
Cal.. 84. The fact that defendant b comes 
a witnesa in his own behalf does not change 
or modify the rules of prac ice with refer- 
ence to the proper limits of cross-vexamina- 
tion, and does not make him a wiiness for 
the state against himself: People v. Mc- 
Gunelll, 41 Cal., 429. Where defendant is 
examined as a witness in his own behalf, 
the prosecution is entitled to cross-examine 
him respecting an occurrence about which 
he testifies in chief—1, for the purpose of 
showing express malice; and 2. in order to 
lay a foundation to Impeach his crsdibility: 
People v. Dennie, 39 Cal., 625. If he be- 
comes a witness in his own b«half he has 
the same, and no greater, privilege than any 
other witness. He may refuse to an-wrra 
question when the answer would tend’to de- 

rade hig character: People v. Reinhart, 

9 Cal., 449; People v. Johnson,, 57 Cal., 571. 
His general -eputation for truth, honesty 
and trtegrity may be shown: Prople V. 
Beck, 58 Cal., 212. A defendant who becomes 
a witness In his own behalf, and undertakes 
to state all that transpired b:tween two 
points of time, may be asked on cross-ex- 
amination if he has omitted anything perti- 
nent to the case, and his attention may 
directed to the precise point by asking him 
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$f some specified thing did not occur: Peo- 
ple v. Russell, 46 Cal., 121. If defendant, at 
the preliminary examinat. on, vclun a:.ly 'be- 
comes a witness in his own behalf, and if 
it appear that his testimony there given was 
free from undue inthuence, it may be used 
against him on his subsequent trial: Pecple 
v. Kelley, 47 Cal., 125; People v. Hong Ah 
Duck, 61 Cal., GST. 4. 


§ 6942. Confession as Evidence. 


OF PROCEDURE IN CRIMINAL ACTIONS. [Titre XXXVIII. 


That the court may call the attention of 
the jury to the defendant's po-i in, a.d tell 
them to consider it in determining his cred- 
ibilliky: People v. Morrow, 60 Cal., 142, 147; 
People v. Cronin, 34 Cal., 195, 203; People v. 
Nichols, 62 Cal., 618, 522; and see same case,. 
84 Cal., "211, 


The confession of a defendant made under inducement, with all the cir- 
cumstances, may be given as evidence against him, except when made under 
the influence of fear produced by threats; but a confession made under in- 
ducement is not sufficient to warrant a conviction without corroborating testi- 
mony. [L. 54, p. 117, § 96; Cd. ’81, § 1070; 2 H. C., § 1308; Or., § 1368. ] 


Inculpatory declarations made by defend- 
ant charged with a crime are admissible in 
evidénce when not caused by duress or fear 
Wr oe by threats: State v. Munson, 7 

239, and are also admissible as against 
an accompz.ice: State v. Koss, 12 W., 

Admissions made by a defendant in a civil 
action, when not given under compe so 
may be put in evidence in a criminal prose- 
cution against him: State v. Hopkins, 13 


. 5. 

If a defendant., after having been shot 
down by the officers sent to arrest him, but 
apparently ignorant that they were officers, 
and without any threats being made against 
him, confesses that he killed decedent, the 
confession ts voluntary and admissible: 
State v Coella, 3 W., 

In a prosecution for “murder, where the 
plea of sclf-defense is set up, the admission 


in evidence of the statement of defendant 
that he killed the d ceased is harmless error, 
though the confession is made as the re-ult 
of fear produc:d by threats, when no fur- 
ther particulars than the mere killing ure 
wrung from the defendant while under the: 
influence of fear: State v. Coella, 8 W., 513. 

Where it is sought to deny d-fendant’s ad- 
missions tending to show guilt were pro- 
duced by threats, the admis-i.n of the qu s- 
tion, “did you make any threais to him?” 
is not prejudicial error, whin all tiat was 
done or said to defendant, or by him, was. 
subs apn ed in deiail: State v. Mun- 
son, 7 W 

Voluntary testimony made under induce- 
mcnt to escape liability in a civil action for 
embezzlement is admissible in a criminal 
pree-curen therefor: State v. Hopkins, 13 


§ 6943. Rules of Evidence Same as in Civil Actions. 
The rules of evidence in civil actions, so far as practicable, shall be applied 


to criminal prosecutions. 


See supra § 4993 and notes, evidence in civil 
cases. 

See notes to § 6941, defendant as witness. 

See supra $$ 6844, 6800 and notes, 

See notes to last section, “confessions.” 

See supra § 4926, pleadings not evidence, 
use prohiiited. 

ADMISSIONS.—As preliminary to the in- 
troduction of admissions of a prisoner, the 
pubiic are not compelied to show that the 
whole conversation in which it was made 
is recollected by the witness. Cross-exam- 
ination affords the means of ob aining a full 
statement: Yelm Jim v. Territory, 1 W. T., 


If a portion of a conversation has been 
drawn out in the examination of a witness 
the opposing party has a right to have the 
whole of it pec. before the jury: State 
v. Regan, 8 

Admission by defendant that he knew a 
certain larceny had been committed, is not 
evidence that he had actually partictpated 
in its commisNon: State v. Payne, 6 W., 563. 

If it is shown that a defendant accused of 
the burglary of certain moneys surrenders 
to the officer a sum which he had secreted, 
which corresponds in amount, Kind and de- 
nomination with that stolen, and accounts 
for its posses-ion by an extremely improb- 
able explanation, and when accused of the 
offense makes inculpatory admissions, his 
guilt ls proved beyond a reasonable doubt: 
State v. Munson, 7 W., 239. 

On a trial for murder, it ts error to admit 
evidence that the defendant had stated, at 
the close of the preliminary ex Xamination, 
that his son had confessed to him the com- 
missiun of the murder, as the accused was 


[L. 54, p. 117, § 97; Cd. 81, § 1071; 2 H. C. $ 
1309; Or., § 1364; Cal. P. C., § 1102.] 


not on trial charged with Knowingly con- 
cealing a murder committed by another: 
Rose v State, 2 W., 310. 

Ina prosecution for embezzlement, error 
in the admission of testimony tending to- 
prove the crime is not prejudicial wien the 
admissions of the accused, that he had con- 
verted certain of the moneys to his own use, 
are alone sufficient to authorize a tinding 
of guil.y: Siate v. Whiteman, 9 W.. 402. 

Evidence of conversations had between 
witnesses in the absence of defendant, te 
incompetent: State v. Halbert, 14 W., 
cited in Speck v. Gray, 14 W., 599. 

ARTICLES, ETC., ADMISSIBLE.—Per- 
sonal effects of every kind belonging to a 
prizoner may be taken from his person and 

used upon the trial for what they may be 
worth as criminating evidence: State v. 
Nordstrom, 7 W., 506. 

In a case of forgery, it is not error to ex- 
clude photographs of the disputed signatures 
and of certain genuine signatures when the 
originals thereof are presented in court: 
Crane v. Dexter Horton & Co., 5 W., 479. 

In a prosecution upon a charge of embez- 
ziement it is erroneous to admit in evidence 
the complaint and answer on which a former 
civil action, involving the Sime property in 
ques:ton, had been tried: State v. Hopkins, 
13 W.. 5; or the correspondence of third par- 
Wie when no ground has been shown there- 
or: ; 

The admission of certain maps fn evidence 
upon fidentincation of a witness hostile to 
defendant is not error, when there is no 
showing of He tered ‘In the maps: State 


v. White, 10 W 
Hearsay evidence, map containing much 
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explanatory matter in nature of. should not 
be submitted in evidence ina criminal case: 
Leonard v. Territory, 2 W. T., 381. 

A stenographer’s notes of evidence, taken 
at a former trial. cannor be introduced for 
the purpose of impeaching the testimony of 
a witness on the second trial regarding mat- 
ters alleged to have been testitied to by him 
at such former trial: State v. I*reidrich, 4 
Weg 20a, 

The fact that stolen money is not exhib- 
ited in court on the trial for its larceny is 
not ground for rejecting testimony offered 
concerning it: State v. Muuson, 7 W., 239. 

Petitions addressed to county ‘commission- 
ers asking employm:nt of counsel to assist 
in prosecuting defendant, etc., inadmissible: 
State v. Humason, 5 W., 499. 

In a prosecution for murder, the clothing 
worn by deceased at the time he was shot, 
and the gun with which the shooting was 
done, are admissible in evidence, and may 
properly be taken by the jury to their room, 
when they retire to consider their verdict: 
State v. Cushing, 14 W., 527; Doctor Jack v. 
Territory, 2 W. T., 101. 

BURDEN OF PROOF, ETC.—The burden 
of proof can never be cast upon the defend- 
ant in a criminal prosecution of showing 
the non-exisicnce of facts constituting the 
crime of which he is charged: Siate v. Con- 
ahan, 10 W., 268. 

No man ought to be convicted of a crime 
upon mere suspicion, or because he may 
have had an opportunity to commit it, or 
even because of bad character, and where 
circumstances are relied on for conviction 
they ought to be of such a characier as to 


negative every reasonable hypothesis, ex- 
cept that of defendants guilt: State v. 
Payne, 6 W.. 33, oid. 


The prosecution is not required to produce 
for the consideration of the jury all the evi- 
dence within its knowledge which would 
kave a tendency to throw light upon the 
matter in issue. irrespective of its tendency 
to acquit or convict the defendant, but may 
contine its efforts to bringing out the facts 
eer ag to its side: State v. Payne, 10 

0. 

In a prosecution upon an information 
charging grand larceny, the evidence is suf- 
ficient to uphold a conviction when it ap- 
pears that defendant, while pretending to 
play a game of cards, snatched the money 
of the prosecuting witness, claiming that 
it ae been won by gambling: State v. Reis, 
9 W 2i, 

If the information alleges the ownership 
of the building born-d in one Klingman, the 
ownership is sufficiently proven when the 
only evidence on the subject is in response to 
the quesijion, do you Know who the owner 
of the premises was or is?” to which the 
witness answered, “yes, sir. Mr. C. B. Kiisg- 
man”: Siate v. Meyers, 9 W., 8. 

CIRCUMSTANTIAL EVIDENCE.—In a 
prosecution for homicide, resiing on circum- 
stantial evidence, in rebuttal of the circum- 
stanc.s offered by the territory to fix guilt 
upon defendant, it is error not to allow the 
prisoner to show that at the time of dece- 
dent's death there was a person in the 
neighborhood hostile to and had threatened 
to Kill deceased: Leonard v. Territory, 2 
W. T.. 38t. 

A conviction of the crime of murder, based 
upon circumstantial evidence, will not be 
set aside when all the facts and the cir- 
cumstances appearing in evidence warrant 
the conclusion that the accused was guiliy 
A the crime charged: State v. Smith, 9 W., 
4l. 

Evidence chiefly circumstantial, held in- 
sufficient to support a verdict of murder in 
me first degree: Miller v. Territory, 3 W. 


A verdict of murder is sufficiently sustained 
by evidence showing that a murder had 
been committed and a house robbed; that 
defendant was seen in the bushes less than 
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an hour beiore its commission, as well as. 
some days prior, watching the house; that 
part of the handle of the hammer with wnicn 
the homicide had been done and most of 
the stolen money was found on his prem- 
ints; that he had been in straightened cir- 
cumstances, but had given his wife some 
money on the day of the homicide, claim- 
ing it as a portion of a payment made him 
on that day by a certain person, whose tes- 
timony was not produced at the trial, and 
that an alibi set up by him was not clearly 
establish:d: State v. Craemer, 12 W., 217%. 
In a prosecution for murder, the defend- 
ant is entitled to a discharge where the ev- 
idence shows that by reason of the defend- 
ant’s relation with deceased he had an op- 
pertunity to commit the crime, but that 
others having equal opportunity; that the 
haichet with which the crime was probably 
committed had been used in the fruit siand 
formerly belonging to defendant, but at the 
time wasin the actual occupancy of another; 


that defendant had stains, apparendy of 
bioud, around his finger nails, upon his armsa 
and upon his shoes, but which were not 


proved to have been made by human blood; 
that his conduct on the day following the 
night of the murder, considered in the lignt 
of his personal peculiaritks and the cir- 
cumstances surrounding him. might be bet- 
ter explained upon the theory of his inno- 


cence than that of his guilt; and that a 
piece had been cut from his Vest. not. as 
claimed by the prosecution, for thè reason 


that it was covered with blood s:ains, but 
2 serve as a a for his trousers: State 

Pagano, 7 W. 9, 

Me pon the trial Of a person charged with 
the crime of murder committed in the per- 
petraiion of arson, he is not entitled to in- 
troduce proof showing the whereabouts, at 
the time of the fire, of a certain person hos- 
tile to the aceus-d, when neither such proof 
nor the other cireumstanccs in evidence tend 


to show the commission of the oe by 
such person: State v. Meyers, 12 W. 
Evidence is admissible jn a murder rii 


to show that a third party had told defend- 
ant that the decedent threatened to kill de- 
fendant, if he kept on talking about his 
owing him money. as a circumstance tend 
ing to show the danger defendant belleved 
himself to be in at the time of the murder: 
State v. Coella, 3 W., 99, 

Evidence of a letter in a prosecution for 
murder, from d. ceased to a third person, 
asserting defendant's indebtedness to d-- 
Ceased is properly admitted, when it has al- 
ready been snown that defendant made in- 
quiries in regard to it prior to the time of 
its receipt: State v. Wilson, 10 W., 402. 

The evidence of an accomplice, wneorrob- 
erated in material matters, is insufficfent to 
authorize a verdict ef guilty, except in 
those eases Where, from all the circum- 
stances, the honest judgment of guilt beyond 
a reasonable doubt. Under the facts in this 
case, it is held that the testimony of the 
accomplice in the murder is untrustworthy. 
and the facts claimed to be in corroboration 
of his story are wholly immaterial: Hdwards 
v. State, 2 W.. 291; Rose v. State, 2 W., 311. 

Although an information charging man- 
slaughter may not show that accused bore 
the relation to the deceased of surgeon, and 
that death resulted from a surgical opera- 
tion, tvidence touching the character of the 

operation, the propriety of performing it. and 
subsequent treatment of deceas:d is admissi- 
ble: State v. Gile, S W., 12; and proof of the 
consent of deceased to the op ration caus- 
ing death is a good defense only where the 
operation is performed with due care and 
skill: Id. 

The reasonable necessity of employing 
spring guns and other defensive machinery 
for the protection of property, which has 
resulted in death of a trespasses, is a ques- 
tion of fact which should be left to the jury: 
State v. Barr, 11 W., 482. 
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In a prosecution for cattle stealing it is 
competent for a witness, in testifying as to 
the identity of the animal alleged to have 
been stolen, to state that It was such ani- 
mal “to the best of his judgment and be- 
lief,” as the question of the force to be 
given to his testimony is for the jury: State 
v. Murphey, 15 W., 9S. 

Although the evidence in a criminal case 
may not have been of the most satisfactory 
and convincing Kind, yet the verdict of the 
jury should not be disturbed on appeal. if 
there was evidence tending to establish 
every material fact necessary to show the 
guilt of the defendant (State v. Kroenert, 
13 W.. 644, followed); Id. 

In a prosecution for an assault with an at- 
tempt to commit sodomy upon the person of 
another, perpetrated upon a moving train, 
evidence is admissible of a prior assault 
committed upon the same train a couple of 
hours previously, although made in another 
state, for the purpose of showing the defend- 
ant’s real intention in making the second 
assault: State v. Place, 5 W., 773. 

Where Inducements for sexual intercourse 
are heid out by a man to a girl of twelve 
years of age, consisting in Kissing her and 
fondling her and feeling of her person, and 
in representations to her that it was not 
wrong to have sexual intercourse, and that 
he would not hurt her, these representations 
being made and his conduct occurring upon 
a number of occasions when he attempted 
to have intercourse with her without accom 
plishing penetration, and also thereafter 
when he succeeded, they are sufficient, in 
view of the girl's tender age, to constitute 
the offense of seduction: State v. Carter, 
8 W., 272. 

In a prosecution for rape, it is error to 
admit in evidence over objection, testimony 
of a conversation had with defendant, in 
which he was alleged to have said, referring 
to the prosecutrix, “I suppose you want to 
get me in the same trouble with that old 
lady as you did with the little girl,’’ and to 
permit the witness to answer the further 
question, “whether or not that trouble with 
the little girl, referred to In that conver- 
sation, related to some sexual matter be- 
tween himself and the little girl’: State v. 
Thompson, 14 W., 

Upon trial of defendant for larceny of cer- 
tain cattle, which the evidence shows had 
been slaughtered by him and the carcusses 
and hides fully disposed of, evidence is ad- 
missible that he had tried to conceal from 
the sheriff a sack containing ears cut from 
the heads of certain other cattle, which it 
was shown had been stolen, and which were 
not Included in the issue on which he was 
being tried: State v. Humason, 5 W., 499. 

lf a defendant charged with stealing cat- 
tle has sought to show that the person al- 
leged in the information as owner had sold 
the same, evidence of conversations between 
owner and parties to whom he had made a 
conditional sale, although not in the pres- 
ence of defendant, may be given to show 
that such sale had been rescinded: Id. 

Where the substance of the charge is an 
information for maintaining a nui-ance is 
that the defendant unlawfully maintained a 
powder magazine in a thickly settled neigh- 
borhood, evidence Is admissible for the pur- 
pose of showing that the explosives stored 
therein had been recklessly managed while 
being carried from vessel to magazine, and 
While being loaded upon cars ror transpor- 
tation: State v. Pagget, 8 W. 

CORPUS DELICTI.—W hile i capital 
cases the corpus delicti, ike every other ma- 
terial fact, must be proved beyond a reason- 
able doubt, it need not be proved by direct 
evidence. The law Is satistied when so 
proved by either circumstantial or direct ev- 
ee Timmerman v. Territory, 3 W. T., 

od. 

In a prosecution for murder the corpus 
dclicti is sufficiently proven when it is 
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shown that the charred corpse of a man, 
with throat cut and bullet holes through his 
head and abdomen, was found among the 
burned ruins of a barn, that from certain 
physical peculiarities of teeth and hair, and 
also from the shape of the had and face, 
neighbors and friends recognized the corpse 
as being that of the owner of the premises, 
with whose murder the accused wag 
charged: State v. Smith, 9 W., 

For proofs of corpus delicti see “State v. 
Munson, 7 W. 23%. 

Ina prosecution for murder to which the 
G-fense of justifiable homicide was inter- 
posed, the facts of the case held to suf- 
ticiently prove me s ause of the death: State 
v. Moody, 7 W. 

DYING DESLARATIONS—Whether state- 
ments claimed to be dying declarations were 
such, it is to be decided by the judge pre- 
siding at the trial. The showing upon which 
the dying declarations were made in this 
case are not disclosed by the record. The 
presumption, therefore, is that such show- 
mawa was U mcient: Thompson v. Territory, 


Sece a infra “Res Gestae.” 

If. in a trial for murder, the dying dec- 
larations of the deceased are offer:d in ev- 
idence, and a preliminary examination is 
made to determine whether such declara- 
tions were made by deceased in view of 
speedy death, the extent of such preliminary 
hearing is within the discretion of the trial 
court. and reviewable only when it appears 
that such discretion has been abused: Klehn 
v. Territory, 1 W., 584. 

Where it is shown by competent testimony 
that after deceased had lost all hope or ex- 
pectation of recovery, and while under a 
solemn s-nse of impending death, he stated 
that he had been ‘“‘butchered”’ Ly the doc- 
tors, the evidence is admissible as a dying 
declaration as to the cause of his death: 
State v. Gile, 8 W.. 12. 

If one witness has been improperly allowed 
to testify that in a conversation with a mur- 
dered man, the latter said he did not Know 
who shot him, the testimony of another wit- 
ness, who was present at the conversation, 
that the deceased, in answer to the inquiry 
who shot him, mentioned the name of de- 
fendant, is admissible as rebuttal, on the 
ground that it calls for a full conversation, 
of which a part only had been given: State 
v. Friedrich, 4 W., 205. 

Dying declarations cannot be excluded on 
account of constitutional right of defendant 
to mret his witnesses face to face: State 
v. Baldwin, 15 W., 15. 

Proof of conviction of an infamous crime 
may be given to affect the credibility of one 
making dying declarations, but cannot be 
urged as a ground for thelr exclusion: Id.; 
and the fact that, for some days after de- 
ceased had been shot, he had no fear of im- 
pending death, is not ground for their ex- 
clusion, when it appears that at the time 
they were made, his condition had grown 
more serious, and he had been told by the 
doctors he was about to die, and had said 
that he realized it: Id. 

Where a dying declaration has been made 
to an attorney, who afterwards, not in the 
presence of the deceased, reduced it to writ- 
ing. ‘but not always in the language of the 
deceased, even including incorrect state- 
m-+nts in one or two minor matters, and the 
declaration is subsequently read to the de- 
ceased and signed by him. it is still ad- 
missible in evidence, as a question for the 
jury to pass upon: 

INSANITY —Insanity. is a matter of in- 
dependent def.nse, and as such must be 
proven to the satisfaction of the jury, unless 
the facts upon which it Is based ure a part 
of the res gestae: McAllister v. Territory, 
1 W. T.. 3600. 

Se. infra § 6959, acquittal by reason of in- 
sanity. 

A mere blow inflicted upon defendant, 
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nothing appearing to show its y or 
other physical consequences resulting fr 
it. is not evidence upon which insanity may 
be inferred: Id. 

RES GESTAE.—In a prosecution for con- 
ducting a game of faro, testimony that chips 
and money were played for on a particular 
day, and that certain named persons were 
in the game, ig competent as part of the 
res gestae: State v. Wilson, 9 W., 16. 

The dying declarations of deceased calling 
witnesses to note the fact that he was un- 
armed is inadmissible as part of the res 
gestae: State v. Eddon, 8 W., 292 

In a prosecution for murder it is not error 
to allow a witness to testify that, at the 
time of the homicide, the deceased and two 
other persons were walking together on the 
sidewalk, and that, as they passed defend- 
ant, he suddenly drew a revolver from his 
pocket und shot the deceased, and almost 
immediately turned and fired at the two per- 
sons with him, such evidence being admiss!- 
ble as part of the res gestae: Blanton v. 
State, 1 W., 265. 

Ina prosecution for obtaining money un- 
der false pretenses, the question for the jury 
is not whether a person exercising ordinary 
prudence and caution would have been mis- 
led, but what was the effect of the false 
misrepresentations upon the mind of the per- 
son defrauded and what was the result: 
State v. Knowlton, 11 W.. 412; other consid- 
erations mingled with the false pretense, 
having no influence upon the mind and con- 
duct of the prosecutor, is immaterial, if the 
falsa pretense is the operative, moving cause 
of his parting with his property: Id. 

In a prosecution for murder, wherein it is 
sought to show that the crime was the result 
of a concert of action among four persons 
te terrorize the community. the acts and 
statements of the defendant on trial and 
those of the others in his presences, prior to 
the commencement of the assault, are ad- 
missible in evidence for the purpose of plac- 
ing the jury in possession of the circum- 
stances leading up to the assault: State v. 
Payne, 10 W., 546. 

Where two persons have been killed in an 
affray, statements of persons appearing on 
the scene shortly after and making an ex- 
amination thereof. showing the conditions 
surrounding ths bodies at the place of kill- 
ing, are admissible in evidence: State v. 
Robinson, 12 W., 491. 

On the trial for the murder of a woman, 
evidence of the killing of her infant child 
is admissible, where the two homicides were 
committed at the same time and place, and 
by the same instrument: State v. Craemer, 
1Z Wa 217. 

Where the theory of the state in a prose- 
cution for murder is that robbery is the mo- 
tive, testimony is admissible to show the 
presence of defendent in the bushes near 
deceaised’s residence some thirteen days be- 
fore the murder, and the finding of the de- 
fendant’s revolver upon the premises some 
eighteen days after the crime: 

In a pros:cution for murder, where the 
theory of the state is that the motive for the 
crime was robbery, it is not error to sustain 
an objection to the question as to what was 
the largest sum deceased ever had in the 
bank at one time, although the obj ct is to 
show the habit of deceased to keep his 
money in bank and not in his room: State 
v. Coella, 8 W.. 512 

In a prosecution for an assault with an 
intent to commit murder, evidence of quar- 
rels and disputes between defendant and the 
person assaulted is competent as tending to 
show ill-will and motive: State v. Ackles, 
& W., 462. 

To warrant a conviction under an infor- 
mation charging an assault with force with 
intent to rape a female under the age of 
sixteen years, an assault with force must 
be proved: and an Instruction that the fact 
that she consented to the advances made 
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constitutes no defense is erroneous: Whitch- 
er Vv. State, 2 W., 

VARIANCE.—In a ‘prosecution upon an in- 
formation charging certain defendants with 
having killed the deceased by the use of a 
knife held by them, there is not a material 
variance when the proof shows that the 
knife was held and the blow struck by an- 
other than is charged in the information, it 
further appearing that defendant aided and 
abetted such person, and that the blow was 
in pursuance of a conspiracy on their part to 
oe the community. State v. Payne, 

In a case for resisting an officer, where the 
information alleges that the warrant was is- 
sued by a justice of the peace for a cer- 
tain precinct and county for the arrest of 
the defendant, the fact that the warrant 
offered in evidence there were other names 
mentioned in addition to the defendant doeg 
not aue a p Racial variance: State 
v. Brown, 

If the ek in a prosecution for 
murder charges that the homicide was com- 
mitted by means of striking and beating the 
deceased with “a heavy blunt instrument, a 
more particular description of which is to 
the prosecuting attorney unknown,” the in- 
troduction in evidence of a broken oar, 
which had been found in the possession of 
the defendant, is not objectionable on the 
ground of variance, when it is not estab- 
lished om the trial what instrument it was 
that caused the death. other than it was a 
heavy blunt one, and it is not shown that a 
description of the instrument was known by 
the prosecuting attorney at the time of filing 
the information: State v. Carey, 15 W.. 549. 

AS to ownership of property, see infra $ 
6944 and notes. 

VENUE.—It is not to the prejudice of the 
defendant that the lower court allowed the 
statute defining the boundaries of the county 
wherein the offense was commitied to be 
admitted in evidence: Watts v. Territory, 
1 W. T.. 499. 

In a prosecution for embezzlement. where 
there is proof that the moneys came into 
the hands of the accused in a certain county, 
and that his duties growing out of his trust 
Were confined to that county, the proof is 
sufficient to prima facle es stablish the fact 
that his conversion of the funds was in the 
same county: State v. Whiteman, 9 W., 402. 

REPUTATION OR CHARACTER OF 
DEFENDANT.—Evidence of good character 
is always admissible in a criminal case; and. 
if It is sufficient to raise a reasonable doubt 
in the minds of the jury as to the guilt of 
the accused, it is their duty to acquit: 
Klehn v. Territory, 1 W., 5M. 

Evidence tending to show good reputation 
should be contined to a time not too remote 
from the date of the commission of the 
crime: State v. Barr, 11 W., 481. 

General reputation cannot be proved by 
the testimony of a witness whose informa- 
tion is based on the a oly of one person: 
State v. Regan, 8 W., 

Evidence of the ee ion of defendant 
for peace and quietude is admissible, in a 
prosecution for murder, on the question as 
to who was the aggressor in the affrayv in 
which the homicide was committed; and de- 
fendant is entitled to have the jury charged 
as to the weight to be given to such evi- 
dence: State v. Cushing, 14 W. 527. 

REPUTATION OR CHARACTER OF 
DECEASED.—Evidenes of the dangerous 
character of the deceased rot admissible 

Where there is no evidence tending to show 
an assault or threatened assault on his part: 
Smith v. U. S. 1 W. T.. 20. 

Ina prosecution for homicide it Is not com- 
petent to show the peaceabie disposition or 
character of deceased, or good reputation, 
unless assailed by the defense, although 
proof of good character of defendant mav 
hava been put in evidence: State v. Eddon, 
S W., %2. 
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WITNESSES, DEFENDANT AS.—If the 
prisoner testifies upon the trial, he subjects 
himself to the rules controlling other wit- 
nesses: Thompson v. Territory, 1 W. T., 
545. See notes to § 5&1 supra, 

Where the evidence in a prosecution for 
murder tends to show that the person who 
committed the crime had worn a ceriain pair 
of rubber boots at the time, and the defend- 
ant testifies, that he cannot get the boots 
upon his feet and makes apparently ex- 
traordinary effort to put them on in the 
presence of the jury, it is not error to allow 
a shoemaker to measure defendant's feet 
and the beots and testify that a foot of de- 
fendant’s size could wear the boot; nor is 
it improper to call other witnesses to put 
the boots on in the presence of the jury. and 
allow the shoemaker, after measuring their 
feet, to testify that he finds them as large 
as defendant's: State v. Nordstrom, 7 W.. 
506 


In an action by a husband for the seduc- 
tion of his wife, she cannot testify except 
with the consent of the husband: Speck v. 
Gray, 14 W., 589. 

When an interpreter is necessary in the 
trial of a criminal case, he should be neither 
a witness nor an interested party: State v. 
Thompson, 14 W., 286. 

OPLNIONS, ETC.—A witness in a murder 
trial testified that defendant said that ‘‘un- 
less someone paid him he would take his 
life.” and added, “I often thought of what he 
said at the saloon, and one day, while in 
my room, I said to myself, My God! he said 
he would kill that man, and he did it’: hild 
incompetent as expression of opinion of de- 
fendant’s guilt: State v. Coella, 3 W., 99. 

The refusal of the court to permit an 
answer to a question, which merely asks 
for a conclusion of the witness, is not error: 
State v. Cocella, 8 W., 512. 

Where defendant charged with murder at- 
tempts to prove an alibi by testifying that 
he was in a certain saloon on the night of 
the murder, and the state places the sa- 
loonkeeper on the stand to rebut defendant’s 
proof, and, for the purpose of proving that 
the witness had a real recollection that the 
defendant was not there, rather than a mere 
absence of recoll-ction as to whether or not 
he had visited the salocn, it is not error 
when there is no other objection than the 
leading character of the question, for the 
saloonkeeper to testify that he knew on the 
day following the crime that defendant was 
suspected by the people of his locality: State 
v. Nordstrom, supra. 

Tf a witness has denied having a conver- 
gation wich certain persons, in which he re- 
fuscd to tell where defendant was concealed 
for fear defendant would Kill him, it is in- 
competent as hearsay evidence to allow such 
person to testify that the witness said, “he 
could not tell where the defendant was, for 
the Italians who were the friends of the de- 
fendant would kill him’’: State v. Coella, 
supra. 

EXPERTS.—The testimony of non-expert 
witness as to his opinion of def: ndant’s san- 
ity is inadmissible, unless he has first tes- 
tified as to acts and conduct within his 
own Knowledge which led him to form an 
opini n in the matter: State v. Brooks, 4 

ae N, 

Expert testimony is inadmissible for the 
purpose of showing the effects upon the ve- 
racity of a witness occasioned by the dally 
use by him of a certain quantity of mor- 
phine: State v. Robinson, 12 W., 491. 

The testimony of an opium consumer, 
while unr-Hable, is competent, but juries 
should be cautioned as to the credence to be 
given to it: State v. White, 10 W., 611. 

IMPEACHING, ETC.—Statements of a 
witness, made out of court, cannot he of- 
fered in evidence to imp ach his testimony, 
unless his attention be first directed to the 
time, place and person Involved in the sup- 
posed contradiction: Thompson v. Territory: 
1 W. T., 547. 
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It is not error to allow impeaching testi- 
mony when a witness has been asked If he 
had any conversation with a certain person 
at a given saloon in the month of July in 
reference to the case, and if he did not at 
that time make certain statements, which 
the counsel repeated and which the witness 
denied that he made, as the witness’ atten- 
tion must have been so directed to the par- 
ticular statements in regard to which he 
Was interrogated that he was in no way 
prejudiced, although the exact time was not 
called to his attention: State v. Walters, 
T W., 246. 

If it is sought to impeach a witness by 
proof that the testimony given by him on the 
trial as to a certain matter was at variance 
with the statement mads by him prior to the 
trial, the evidence of others who heard his 
statement is admissible, in rebuttal of the 
impeaching testimony: State v. Manville, 
8 W., 523. 

A witness may be asked on cross-examina- 
tion. in order to impeach her credibility, 
whether she is a prostitute, and it is error 
to sustain an objection thereto, unless she 
claims the privilege of refusing to answer 
on the ground of criminating herself: State 
v. Coella, 3 W., 99. 

Proof ihat defendant in a criminal pros- 
ecution has formerly been contined in a 
county jail is irrelevant; and a former con- 
viction of a witness for the commission of 
a misdemeanor cannot be proved for the 
purpose of affecting his eredibliity: State 
v. Payne, 6 W., 563. 

Evidence tending to establish a different 

state of facts from that testified to by a 
witness is not such tmpeaching testimony 
as will permit the introduction of testimony 
in rebuttal to sustain the witness who has 
been contradicted: State v. Nelson, 13 W., 
Jew. 
Exclusion of impeaching testimony is not 
prejudicial error when the facts to which 
the witness has testified are testified to by 
a number of other witnesses: State v. 
Holmes, 12 W., 169. 

Proof of the reason why the state does not, 
in a second trial. call a witness who testi- 
fied for the state upon a former trial Is im- 
material: State v. Coella, supra, 

Evidence of the reputation of a witness for 
truth and veracity in a city five or six miles 
from his residence may be shown {in rebuttal 
of evidence attacking his character in that 
resnect, Where he does business in such city 
and has acquired a reputation for truth and 
verachty therein: State v. Cushing, 14 W., 
797 


taie 

EXCLUSION OF.—If a witness for d-fend- 
ant in a ertminal prosecution remains in the 
court room and hears the other witnesses 
testify. after an order for the separation of 
witnesses, defendant. if without fault, is 
entitl d td the t-stimony of such witness, but 
the fact may be commented on to the jury 
as affecting witness’ eredibilitv: State v. 
Lee Doon, 7 W.. 398; and It is not incumbent 
on defendant under such circumstances, in 
order to avoid the exclusion of his witnesses, 


to show that his evidence is material: Id. 
S-e supra § 5992, exclusion of witnesses, ef- 
fect of. 
THREATS MADE RY DECEASED 


against defendant in a prosecution for mur- 
der, whether uncommunicated or made di- 
rectly to d fendant. are admis-ibl> upon the 
question whether or not dec-arved was ihe 
first assailant and whether or not he so 
acted at the time of the shooting as to in- 
dure in the mind of defendant an honest be- 
lif that deceased intended to kill him or 
do him great bodily harm: State v. Cush- 
ing, supra: White v. Territory, 3 W. T.. 399; 
but are inadmissible where it is cleir tha’ the 
threats could have had no possible effect 
on his mind, so far as creating a fear of 
the other person is coneerned, and that his 
assault was not made in self-defense: State 
v. MceGonigle, 14 W. 5%: distinguishing 
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after some trouble with a person, went toa 
barn several hundred feet away. armed 
himself. and returning, deliberately fired 
upon such person or a man mistaken for 
him: State v. McGonigle, 14 W., supra. 


State v. Coella, 3 W., 99; see Leonard v. Ter- 
ritory, 2 W. T., 381. 

DELIBERATION AND PREMEDITA- 
TION.—Evidence of, on the question of mur- 
der in the first degree sufficient to go to the 
jury ig given by testimony that the accused, 
§ 6944. Variance as to Ownership of Property. 

In the prosecution of any offense committed upon or in relation to or in 
any way affecting any real estate, or any offense committed in stealing, em- 
bezzling, destroying, injuring, or fraudulently receiving or concealing any 
money, goods, or other personal estate, it shall be sufficient, and shall not be 
deemed variance, if it be proved on trial that, at the time when such offense 
was committed, either the actual or constructive possession, or the general or 
special property, in the whole or any part of such real or personal estate, was 
in the person or community alleged in the indictment or other accusation to 


be the owner thereof. [L. 754, p. 99, § 133; Cd. 781, § 963; 2 H. C., § 1377.] 


no variance if it be proved on the trial that 
he was in such possession at the time of 
the offense, although the actual ownership 
pom to be in another: State v. Biles, 


See supra $ 6861, variance as to ownership 


of property, when. 

If the actual or constructive possession of 
a building is in a person alleged in the in- 
formation for arson to be the owner, it is 
§ 6945. Truth of Matter Charged as Libel a Defense. 

In prosecution for libel, the truth thereof may be given in evidence to the 
jury, and if it appear to them that the matter charged as libelous was a crime 
punishable by fine or imprisonment, and was true, and that the same was 
published with good motives and justifiable ends, the defendant shall be ac- 
quitted. [Cf. L. 69, p. 384, § 3; L. 779, p. 144, § 4; Cd. ’81, § 1233; 2 H. C., 


$ 1378.] 


See supra § 6855, 
1ibel, 


See supra § 4938, requisites of pleading in 


sufficiency of charge in 
civil action. 


§ 6946. Court to Decide Questions of Law, Rules of Practice. 

The court shall decide all questions of law which shall arise in the course 
of the trial, and the trial shall be conducted in the same manner as in civil 
actions. [Cf. L. 754, p. 119, § 111; Cd. 781, § 1088; L. 91, p. 60, § 70; 2 H. 
C., § 1310; Cal. P. C., § 1124.] 


See supra § 4993 and notes, manner of con- 
ducting jury trials in civil cases. 


conduct on his part, will not warrant a re- 
versal, when the record is fragmentary and 


: See supra § 5004, what may be taken to indetinite on the subject and does not dis- 
jury room. close under what circumstances the remarks 
Se> Const., Art. IV.. § 16, “judges shall not were tendered: State v. Young, 13 W.. 584. 


charge juries with respect to matters of fact 
nor comment thereon, but shall declare the 


law. 

CONDUCT OF TRIAL, ETC.—See notes 
on this subject under § 4993 supra. 

It is within the discretion of the court to 
allow special counsel to aid the prosecuting 
attorney in the prosecution of a case, and 
such discretion will only be interfered with 
upon a showing of an abuse thereof: State 
v. Elswood, 15 W., 453. 

The mere calling attention to how the de- 
fendant looks. by the prosecuting attorney 
in his argument to the jury, does not over- 
sten the limits of fair debate and constitute 
prejudicial misconduct: State v. Bokien, 14 
W.. 403; and no valid objection can be made 
to remarks of counsel on evidence that has 
been admitted by the court, altaough it was 
improperly admitted: d. 

Remarks of the prosecuting attorney, ap- 
parently of a character amounting to mis- 


The action of the court in allowing leading 
questions is a matter so largely within its 
discretion as to call for the interference of 
the appellate court only in extreme cases: 


State v. Elswood, supra. 
As to right of counsel to read law to the 
jury: See State v. Coella, 3 W.. 99, 116. 


Although incompetent questions are asked 
by prosecuting attorney, for the purpose of 
prejudicing the jury against the accused, 
the refusal of the court to rebuke the attor- 
ney is not error, when, at the time objection 
thereto is taken. the court states to the jury 


that “they are to give no weight to that 
testimony which is ruled out”: State v. Man- 
ville. & W., 528. 


Errors arising upon a ruling in regard to 
the right of argument cannot be urged upon 


appeal after waiver at the trial: State v. 
Ackles, 8 W., 462. 
Quere: W hether defendant by walving ar- 


gument, after the opening argument has 
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heen made, can cut off plaintiff’s ciosing ar- 
gument? I 

Refusal of ‘the court upon its own motion 
to permit defendant’s counsel in a murder 
casu to ask a witness on cross-examination 
whether he is testifying by guess or by his 
own knowledge is prejudicial error, when 
the case Is close to the border line between 
murder and manslaughter, and the witness 
was careless in his manner of testifying, 
often using the words “I guess.” when re- 
hearsing statements of fact: State v. Rut- 
ten, 13 W., 203. 

The fact that the court asked counsel for 
defendant, in the presence of the jury, 
whether they had any objection to the sep- 
aration of the jury before verdict, is not 
ground for reversal, in the absence of any 
proof that defendant was SEN a there- 
by: State v. Holedger, 15 

In the trial of a murder case, an exhibi- 
tion on the part of the court, in the presence 
of the jury, of strong feeling against counsel 
for defense, culminating in a fine for con- 
tempt, occasioned merely by counsel's in- 
sisting on a right to be heard concerning an 
objection to the relevancy of the question 
propounded upon examination .is such mis- 
conduct of the court as to constitute preju- 
dicial error: State v. White, 10 W., 611. 

A motion requiring the prosecution in a 
criminal case to call certain specified per- 
sons, who are alleged to have equal or su- 
perior Knowledge of the facts with the wit- 
nesses already called by the prosecution, is 
a matter addressed to the discretion of the 
trial court, and its ruling thereto will not 
be disturbed unless a clear abuse of discre- 
tion is shown: State v. Payne, 10 W., 545. 

Under § 5004 supra, and the rule of liberal 
construction prescribed by § 4784 supra, it 
was not error to permit the jury to take to 
their room a hat and hlood-stained garments 
that had been admitted in evidence, and by 
necessary implication § 6965 Infra authorizes 


the court to permit such evidence to be 
taken to the jury room: Doctor Jack v. 
Territory. 2 W. T., 101. 


The distinction hetween an exhibit and the 
testimony of a witness, whether oral or in 
writing. pointed out: Id. 

If defendant interposes a motion fora di- 
rected verdict in his favor, at the close of 
plaintiff’s case, it is the duty of the court 
to deny it unless from a superficial exam- 
ination It appears that the evidence is clear- 
ly insufficient to suxtain the charge: State 
v. Wilson, 10 W.. 402. 

The jury is the tribunal instituted by law 
to pass upon questions of fact, and, where 
there is a conflict of testimony, the verdict 
will not be disturbed: State v. Manville, 8 
W. 523. 

When there is evidence tending to show 
every fact necessary to establish the guilt 
of defendant, the court is not warranted in 
taking the case from the jury: State v. Bls- 
wood, supra. 

CHARGING JURY.—Remarks of court, 
etc. 

See supra § 49%. notes, on instructions, etc. 

Subd. 6 of § 4993 supra requires the court, 
in charging the jury. to state to them all 
matters of law necessary for their informa- 
tion in finding a verdict, with only such al- 
lusions to the evidence as may he necessary; 
but the court oversteps the bounds of a legal 
charge, though telling them the facts are 
for their decision alone, where, under the 
guise of an illustration of the meaning of 
circumstantial evidenee, it devotes a long 
oral charge to an argument of the very facts 
of the case, taking up the material constit- 
uents af the territory’s case, dovetailing the 
facts together, and deducing and announc- 
ing a conclusion to the jury: Freidrich v. 
Territory. 2 W. 358. 

The fact that the court explains to the 
jury the nature and legal effect of defend- 
ant’s plea is not open to the objection that 
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it is a judicial comment on the facts instead 
of the law: State v. Carter, 15 W., 121. 

The remark of the court to the ‘jury pre- 
liminary to instructing them, that “you will 
be left to the determination between the de- 
mands of publie justice and the defense 
of the prisoner at the bar,” does not author- 
ize the inference that public justice demands 
the defendant's conviction, and is not error: 
State v. Brooks, 4 W., 328. 

The remark of the trial judge, while at- 
tempting to convey to the minds of the jury 
that it is not necessary to prove that a crime 
was committed on the exact day alleged in 
the Information, that “it is only necessary 
to allege the date in order to identify the 


crime.” does not assume that a crime has 
be-n committed: State v. Walters, 7 W., 
246. 


Where the court. in excluding ag exhibits 
in evidence certain boxes filled with dirt 
in which it appeared impressions made by 
the feet of horses, referred to as ‘“‘‘manufacte- 
dred testimony.” the language must be con- 
strued as applying to the manner in which 
the exhibit had been manufactured, and not 
to the course of the defense in conducting 
the cause: State v. Meyers, 12 W., 77. 

INSTRUCTIONS, GENERAL PRINCI- 
PLES.—The jury are to be charged collect- 
ively. and not individually: State v. Robin- 
son, 12 W., 191; State v. Williams, 13 W., 335. 

An instruction is not erroneous for the 
reason that it does not state all the ele- 
ments necessary to warrant a conviction, if 
taken in connection with what was sald in 
immediate connection therewith, the law is 
fully stated: State v. Wilson, 9 W., 16, 21. 

The attempt to define a crime is erron- 
eous., if any of the essential elements there- 
of be omitted or any legal defense to which 
defendant is entitled ignored. and = such 
omission is not cured by reason of other 
portions of the charge correctly stating the 
law: McClaine v. Territory. 1 W.. 345, 353; 
citing People v. Wong Ah Ngow, 54 Cal.. 151, 

In charging the jury, when so requested, 
the court must define terms such as ‘'mal- 
ice” and “premeditation,” in stating the 
statutory requisites of a crime: State v. 
Coella, W., 99. 

In defining a crime, all the essential ele- 
ments thereof must be set out in the charge, 
and any omission is error: McClaine v. Ter- 
ritory. supra. 

It ig not error to refuse a request for in- 
structions relative to a lesser degree of the 
offense charged, when there jis no evidence 
tending to establish it: Smith v. U. S., 1 
wW. T., 262. 

See infra § 6955 and notes, duty to define 
decrees of offense. 

If the court in charging the fury reade the 
statute under which the informa‘ion was 
drawn, the complete sense of which cannot 
be determined except by reading the whole 
thereof. inclusive of the penaltv attached to 
the offense, it is not error: State v. John 
Port Townsend. 7 W., 462. 

Subd. 4 of § 4993 supra makes it reversible 
error for the court to refuse an Instruction 
which is pertinent and consistent with the 
law and evidence, provided the refusal has 
worked an injury to the party requesting, 
but this would be the law without the stat- 
ute: State v. Freidrich, 4 W.. 204, 214. But 
if already given it need not be repeated: 
Leonard v. Territory, 2 W. T., 381. 

It is not error to refuse an Inetruction de- 
fining and explaining circumstantial evi- 
dence in scientific legal terms drawn from 
text writers. when an instruction given cov- 
ers the material points In plainer language: 
Strate v. Frejdrich, supra. Nor to refus: to 
give requested instructions when the court 
has fully and correctly stated thre law of the 


case in the charge given: State v. Murphy, 
13 W., 229: and see State v. Rutten, 18 W., 
203: State v, Baldwin. 15 W., 15. 


And if an instruction In a case is asked, 
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which refers to facts of which there is no 
evidence to prove, it is error to give it: Mil- 
ler v. Territory, 3 W. T.. 534. It misleading, 
however, the judgment will be reverxd: Id.; 
State v. Jones, 3 W., 175. 

An instruction which does not correspond 
with the law is erroneous and should be 
refused: Leonard v. Territory, supra. 

In a criminal prosecution, in which the 
only testimony introduced is on the part of 
the state, and there is no substantial con- 
flict in that, but the proofs conclusively show 
the guili of the defendant, errors committed 
in charging the jury are without prejudice: 
State v. Witherow, 15 W.. 562. 

It is not error for the judge, in charging 
the jury, to mention as a fact a thing which 
has been proved beyond all controversy: 
Edwards v. Territory. 1 W. T., 195. 

The court may, after the return of the 
jury with its verdict, but before its recep- 
tion, correct a mere erroneous instruction, 
and send the jury back for further delibera- 
tion: Doctor Jack v. Territory, 2 W. T., 101. 

It is error for the court in a criminal case, 
upon the request of the jury, but in the ab- 
sence of the defendant, to repcat to the jury 
certain instructions given and orally explain 
the meaning thereof, although defendant’s 
attorney was present and made no objec- 
tion: Linbeck v. State, 1 W., ; 

The fact that oral instructions were given 
to the jury in the abs:nce of defendant can- 
not be urged on appeal when it does not 
appear from the record what the instruc- 
tions were, nor from any source that they 
were pr:judicial, nor that the matter was 
called to the attention of the court upon a 
Tonm for a new trial: State v. Nichols, 15 


Objz:ctions to instructions cannot he made 
In the appellate court unless excepted be- 
low: Smith v. U. S., 1 W. T., 282. 

The refusal of the court to allow counsel 
to except orally in the presence of the jury 
to the instructions given is not error: State 
v. Coella. 8 W.. 512. 

Although there is no exception to the 
Whole or a part of the charge on the ground 
that it is an argument upon the facts, yet, 
In a capital case, if there is prejudicial error, 
patent upon the face of the record, denying 
the accused a fair and impartial trial. these 
technical objections will not deprive defend- 
ant of a new trial: Freidrich v. Territory, 
2 W., 358. 

Where an instructian is a requested one, 
with only slight moditications made by the 
court, a general exception to the refusal as 
requested is insufficicnt. as the exception 
should be to the modification of the instruc- 
tions: State v. Robinson, 12 W., 491. 

See notes ta §& 4993. 

See supra Title XXVIII., 
ceptions. 

REASONABLE DOUBT.—AIll that is 
meant by the term “reasonable doubt” is 
that, considering all the circumstances in 
the case and all the testimony, both state's 
and d-fendant’s, the jury must be satisfied 
beyond a reasonable doubt of the guilt of 
ue defendant: State v. Kasper, 5 W., 174, 
í 


Chapter 7, ex- 


A reasonable doubt is never an absolute, 
but always a relative question. A reason- 
able doubt for a trial juror is such a doubt 
as a man of ordinary prudence, sensibility 
and decis’on, in determining an issue of 
like concern to himself as that before the 
jury to the defendant, would allow to have 
any influence whatever upon him, or make 
him pause or hesitate in arriving at his de- 
termination: Leonard v. Territory, 2 W. T.. 
381; criticised In State v. Gile, 8 W., 12, 23; see 
state v. Krug, 12 W.. 288. 

Where the court charges the jury that "a 
doubt, to justify acquittal, must be one NE 
able. and it must arise from a candid and 
impartial investigation of all the evidence. 
If after considering all the evidence in the 
case, you say that you have an abiding con- 
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viction of the truth of the charge, then you 
are satisfied beyond a reasonable doubt, and 
should convict; if you have not such a con- 
viction, you should acquit,” it is not error 
to refuse an instruction on the same sub- 
ject: Staie v. Gile, 8 W., 13; see State Vv. 
Krug, supra. 

An instruction defining a reasonable doubt 
which is possibly open to the objection that 
it recognizes the right of the jury to require 
less positive proof of facts in cases of minor 
importance than those of a graver nature, 
is not prejudicial, when the instruction, 
taken as a Whole, defines such doubt which 
would make a man of common prudence 
pause or hesitate to act thereon: State v. 
Rosener, 8 W., 42. 

Tne error of instructing a jury that proof 
beyond a reasonable doubt to warrant a 
conviction ‘does not require that the jury 
should be satisfied beyond a reasonable 
doubt, of each link of the chain of circum- 
stances relied on to establish defendant's 
guilt,” is not cured by the further instruc- 
tion, “it is sufficient. if taking the testimony 
altogetrer, the jury are satisfied beyond a 
reasonable doubi that the defendant is 
guilty”: Leonard v. Territory, supra. 

Where the court has rightfully and fully 
instructed the jury upon the question of 
reasonable doubt, to which no exception was 
taken, it is not error for the court to re- 
fuse an instruction upon the Same subject 
asked for by defendant, although the latier 
4 woe WA law: Timmerman v. Territory, 

DYING DECLARATIONS.—An instruc- 
tion that dying declarations are to be treated 
as other evidence in the case is erroneous, 
as the same weight cannot Fe given to such 
testimony as when the witness is subject to 
cross-examination: State v. Eddon, 8 W., 


CREDIBILITY OF WITNESSES.—An in- 
struction that “if you believe that any wit- 
ness has sworn falsely in this case in re- 
gard to any material matter to the Issue, 
you should distrust all his evidence,’’ is 
properly refus d. The jury must believe the 
testimony wilfully false, and such instruc- 
tion should also contain a modification, ‘‘ex- 
cept so far as it may be corroborated by 
other evidence in the case’’: State v. Freid- 
rich, 4 W.. 204 

A charge to the jury that they are war- 
ranted in disregarding the tesiimony of any 
witness if they believe that he has wilfully 
testified falsely to any matter, is not preju- 
dicial, when the error of the court in not 
stating that the falsity should be in a ma- 
terial matter was not raised by the excep- 
tion taken. nor the cour’’s attention called 


to the inadvertence at the time: State v. 
Carter, 15 W., 121. 
The failure to insert the word “wilfully” 


before ‘‘falselv.’’ in charging as to the effect 
upon the credibility of a witness who has 
testified falsely as to a inaterial fact, does 
not constitute reversible error, as a witness 
does not testify falsely unless he makes a 
wilful misstatement: State v. Kyle, H W., 


CIRCUMSTANTIAL EVIDENCE.—An in- 
struction to the jury, that the fact that the 
prisoner does not disprove circumstances 
proven before them will give addi‘ional 
weight to such circumstances as are prov: d, 
if the jury beves the defendant has the 
means of disproving them if false, is erron- 
eous: Leonard v. Ternitory. 2 W. T., 382. 

An inatruc‘ion was rightfully refused which 
was, ‘when circumstances alone are relied 
upon for conviction, each and every circum- 
stance must be consistent with the other 
and with the whole chain: and each must 
point to the defendant exclusively as the 
guiltv ag nt. and every link of the chain 
of circumstances must be so complete and 
consistent with the guilt of the defendant as 
to exclude every reasonable hypothesis of 
his innocence and so perfect and complete 
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as to establish his guilt to a moral certain- 


ty”: Timmerman v. Territory, 3 W. T., 41453; 
see State v. Myers, 12 W., 77. 
DEFENDANT AS WITNESS, ETC.— 


Where the defendant in a criminal pros:- 
cution was not sworn as a witness in his 
own behalf, it is error for the court to fail 
to instruct that no inference of guilt should 
be drawn therefrom: Linbeck v. State. 
1 W., 336; State v. Myers, 8 W. 177. see 
supra $ 6941 and notes. 

In charging the jury as to the inference 
of guilt from defendant’s silence, it is not 
erroneous to employ the words ‘‘no infer- 
ence of guilt should arise in the minds of 
the jury,’’ instead of the words used in the 
statute: State v. Krug, 12 W. 

Although it is proper to charge “the jury 
that they have a right to consider the in- 
terest of the accused in the verdict, it is 
error to distinguish his testimony by further 
charging that they “‘are not required to re- 
ceive blindly the testimony of such accused 
person as true; but you are to consider 
whether it is true and made in good faith 
or only for the purpose of avoiding convic- 
tion: State v. White, 10 W., 611. 

Where defendant, in a trial for murder, 
is a witness, it is proper to refuse to instruct 
“in criminal cases and especially in cases 
of homicide, the statements made by defend- 
ant are of the u:most and essential import- 
ance’: State v. Freidrich, 4 W 

Where the accused appears as a witness 
{n his own behalf. it is not error to charge 
that “in case of defendant you have a right 
to consider the great Inter st he has in 
your verdict”: State v. Nordstrom, 7 W., 
506. See supra § 6941 and notes. 

An instruction in a criminal trial calling 
the attention of the sary to the personal ap- 
pearance and demeanor of defendant dur- 
ing the trial is improper: State v. Freidrich, 
supra. 

If the evidence is of such a nature as to 
clearly warrant the verdict in a presecution 
for murder, it will not be disturbed on ac- 
count of an erroneous instuction as to the 
weight to be given to proof of good char- 
acter of defendant: State v. Wilson, 10 W., 
40: 


IN PARTICULAR OFFENSES.—ARSON. 
—aAn instruction in a prosecution for arson 
where death ensues, under Code ‘81, § 823, 
that “you must find from the evidence that 
the deceased was in the house at the time 
of the fire; that defendant knew he was 
there, and that the deceased came to his 
death in said house by reason of the burn- 
ing of the house.” is erroneous: McClaine 
v. Territory, 1 W.. 34d. 

ASSAULT.—Under an information charg- 
ing an assault with ‘intent to commit mur- 
der in the second degree, it is not error to 
refuse to charge the jury that before they 
could find the defendant guilty, they must 
find that the shooting was done purposely 
and of his premeditated malice, as premed- 


itation is not an element of the crime 
charged: State v. Ackles, 8 W.. 462. 
GAMING.—An instruction held to properly 


state the law which charges that it was not 
necessary that the jury find that the offense 
was committed upon the specific dav 
charged in tre information, but that it was 
sufficient if thev found it was committed on 
any specife dav within one year preceding 
the filing of the information: State v. Wil- 
son. 9 W. 

EMBEZZLEMFNT.—Īn charging cmbez- 
zlement by a pullHe officer for a misuse of 
public funds. it Is not error to charge the 
jury that the purpose of the statute, under 
which the prosecu'ion was held, was to re- 
strain public officers from u-ing for their 
own profit or in any other manner than is 
authorized and directed by law, the public 
money entrusted to them ‘for safe Keeping: 


State v. Krug. 12 W.. 2 
In chareing a public officer with embez- 
zlement for the misuse of public funds 
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for his individual profit, it is not error 
to charge that, if the defendant drew an in- 
strument, signing the same as city mas- 
urer, directing a bank, in which money was 
deposited to the credit of the city, to pay 
a given sum to a certain individual, and that 
the bank obeyed the direction and charged 
on its books the money to the city and les- 
sened its credit in said sum, that such was 
a payment of money, and that the jury 
should construe the chick or instrument 
merely as the instrumentality by which the 
city’s money was transferred from the pos- 
session of the defendant to another, and, if 
the transfer was a profit, they must find 

the def-ndant guilty: Id. 

Where a prosecution of a public officer 
for the embezzlement of pubiic funds is had 
under § 7123, making the offense a felony, 
an instruction to the jury based on that 
theory is not erroneous, although another 
statute may provide for the punishment of 
such acts as misdemeanors: State v. Down- 
ing, 15 W., 413. 

LARCENY.—In a trial for larceny. an in- 
struction is erroneous which charges that 
there ig no longer any such offense us being 
an accessory to a felony after the fact, and 
authorizes the jury to consider, as substan- 
tive proof of the crime charged in the 
indictment, such acts of defendant after its 
commission as, at common law, woull only 
have tended to show that defendant was an 
acne ory after the fact: State v. Jones, 3 


LIBEL.—In a presecution for criminal libel 
it is not error for the court to charge the 
jury that “the publisher of a libel {is pre- 
sumed to intend what the publication is Hke- 
ly to produce.” although § 7US7 infra, d tining 
libel, may omit any reference to the matier 
of malice or intention constituting an ele- 
ment of the crime: State v. Nichols, 15 W.. 


MAYHEM .—In a prosecution for mayhem 
for biting off a man’s car, in which the de- 
fendant’s own testimony showed that he 
was engag d in a fight with the injured 
party. that the fight was being waged by 
such party without the use of weapons and 
without any attempt on his part to inflict 
great bodily injury, an instruction that the 
burden of proof was upon the defendant to 
show that he could not def-nd himself from 
bodily harm without resorting to such acts. 
while clearly erroneous, cannot be {sid to 
be pr judicial: S‘ate v. Cona*an,. 10 W.. 28. 

MURDER.—It is not error to refuse to 
charge that a faflure to prove a motive for 
the commission of the murder alleged would 
raise a strong presump:ion of th» innocence 
oe the accused: State v. Nordstrom, 7 W.. 


A charge to the jurv that if the killing of 
deceased has be n proved beyond a reason- 
able doubt, the law pronounces such killing 
murder, is erroneous, although the court 
may have elsewhere cefined murder in first 
ana second degree: State v. White, 10 W.. 
11. 

If the theory of the nrosecution in trial 
for murder is that defendo ont prceecured, coun- 
seled, aided and abetted the killing, and the 
evidence all tends to support that position. 
it is error to charge that if the jurv believe 
that defendant fired the fatal shot th-y may 
tind him guilty: Id. 

Tf the th ory of the de‘ense that, while 
defendant was defending bim-elf agains: as- 
erult. some person, unsolicited by him and 
unknown to him. fired and killed his °*s-ail- 
ant in hi: defense. jit is error to refuse a 
request that “if the jory releve from the 
evidence that the defendant did not procure 
or incite the persen tiring such shot to do 
so. then the fury must find the defendant 
not guilty”: Td. 

The refusal to instruct the jury as re- 
quested, upon defendant's theory of the case 
that death had been occasioned by a severe 
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fall and not by the means charged in the 
information, is not erroneous, when the sub- 
ject matter is covered by the general charge 
that, if it ts possible to account for the 
death of the deceased upon any reasonable 
hypothesis other than that of the guilt of 
the defendant it is their duty to do so and 
find the defendant not guilty, and by the 
further charge that, if the jury entertain any 
reasonable doubt upon any single fact or 
element necessary to constitute the offense 

it is their duty to acquit him: S.ate v. 
Carey, 15 W., 549. 

An instruction in a murder case, that ‘‘in 
the case of the defendant you have the right 
to consider the great interest he has in the 
result of your verdict,” is not objectionable 
on the ground of being a judicial comment 
upon the evidence: Id. 

It is not error for tre court to refute to 
instruct the jury to find a verdict of not 
guilty in a prosecution for murder, when 
the state has proven the killing by defendant 
of deceased, the weapons used, and the con- 
ditton in which the body was found, and has 
shown a motive for the Killing: Siate v. 
Coella, 8 W., 512. 

Where the court in an instruction to the 
jury has correctly defined a deadly weapon 
as one likely to produce death or ‘‘great 
bodily injury,” it is not error for the court 
later in the same Instruction to refer to 
such deadly weapon as one likely to pro- 
duce death or “injury” upon the complain- 
ing witness. as the cmission of the words 
“great bodily’ in the second definition is 
not misleading to the jury nor contradictory 
oe ms first definition: State v. Rosener, 8 


Refusal of an instruction defining com- 
municated and uncommunicated threats, in 
a case of felonious homicide, when prisoner 
pleads self-defense and evidence tends to 
show such threats is error: White v. Terri- 
tory. 3 W. T.. 397. 

Whether defendant had time to cool his 
passions between the quarrel and the killing, 
a charge that “they must take into consid- 
eration the mental power, habits. circum- 
stances and situation in which the defend- 
ant was at the time. and the jury must 
belfeve beyond a reasonable doubt that the 
defendant under the circumstances did cool 
his passions refore they can find him guilty 
of murder in the first degree,” is erroneous: 
State v. Holmes, 12 W., 170. 

In murder causing death by a discharge 
of a heavily loaded spring gun, caused by 
pushing open the door of a dwelling house, 
the defendant is not entitled to an in struc- 
tion that he had an absolute right to set the 
gun as he did. when there was no one in 
the dwelling hovse whose life could have 
been endangered by any burglary committed 
therein:. State v. Barr, 11 W., 482. 

Held. not error for the court to withhold 
from the jury instructions relative to man- 
slaughter in a ca- -e charging murder, tehing 
them, however, that if, having deliberated. 
they desired instruction on that subject, the 
No wou'd so instruct them: Smith v. U. 
S.. 1 W. T.. 262. 

It is not error to refuse a request to in- 
struct to the effect that where one of two 
combatants kills a third person, who inter- 
feres. without reasonable notice. to prevent 
on: of the contestants from killing the other, 
such killing cannet be murder in the 
T5 oe McAllister v. Territory, 1 W. 


A request to Instruct that if. while two 
persons are engaged in fighting, a third per- 
sen assaults one of the combatants and is 
killed by him, such killing is no more than 
manslaughter, is prop-rly refused: Id. 

Under an information for murder in the 
second degree, there being no evidence tend- 
ing to show that the fatal blow was accli- 
dental or in self-defense, it was not neces- 
sarv., in charging the jury. to so qualify the 
instructions as to meet a case of accident or 
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self-defense: Doctor Jack v. Territory, 2 
W. T., 101. 

An instruction that does not leave the jury 
to find that the homicide, if committed, Was 
justifiable or excusable, that does not make 
malice essential to murder in either degrec; 
nor inform the jury, in order to constitute 
murder in either degree, that malice, and 
not mercly the killing must be deliberate, 
must be deliberate and primeditated, does 
not correspond with the law: Leonard v. 
Territory, 2 W. T., 382. 

If the court has charged that the state- 
meats made by the injured party hours after 
the receipt of his injury are incompetent 
and inadmissible, but that when statements 
are made by the injured party in the pres- 
ence or hearing of defendant, it Is the acts, 
words and conduct of accused, and not 
statements of d:ecas:d, that are evidence. 
ft is not error to refuse to add that "if the 
injured party, prior to death, is confronted 
with the defendant and accused him of hav- 
ing committed the act, and the defendant 
immediately denies Ít, the stateme nts B dv- 
ceased are to be wholly aisregarded”’: State 
v. Freidrich. 4 W., 24. 

It seems that an instruction in a prcsecu- 
tion for murder which informs the jury that 
it is not necessary to constitute murder in 
the first degree that any appreciable space 
of time should elapse between the formation 
of the intention to kill and the killing, but 
they may be as instan‘tanous as successive 
thoughts, is erroneous under our statutes. as 
it eliminates the elment of deliberation 
which distinguishes murd r In the first de- 
grea from murder in the second degree: 
State v. Rutten. 13 W., 203. 

The rule of {self-defense is, that if a man 
is placed in such a position that a reasona- 
bly prudent man, by the circumstances sur- 
rounding him, would have in good faith a 
well-founded belief that his life was in peril. 
he will be jusiified in using such means in 
self-defense, and to such an extent, as may 
fairly appear to be necessary in ‘such de- 
fense: White v. T:rritory, 3 W. T.. 39%. 

An instruction as to the appearance of 
danger justifying the taking of life ap- 
proved: Watts v. Territcry, 1 W. T., 409. 

If the court in the course of a charge to 
the jury stites plainly and emphatically 
that the defendant might invoke the law of 
self-defensc to rrotect his life or perron 
from great “bodily harm,” it is not preju- 
dicial error to also charge that ‘‘there can 
be no successful se:ting up of self-defense 
by a defendant unless to save his own life 
or his person from dreadful harm or s. vere 
calamity’: State v. Carrer, 15 W., 121. 

While an {ntruction may re so inapt as 
to imply that it was the duty of defendant 
to have retreated when assaulted, un'ess it 
would have been more hazardous to have 
done so, tt cannot he held prejudicial when 
the jury are also charged “that a person be- 
ing where he had a right to be and without 
fault is violently assaulted, may, without re- 
treating. revel force by force: Id.; citing 
State v. Cushing, 14 W.. 527. 

The fact that the court charges the jury 
in one place in i's instructions that the de- 
fendant claims the homicide was in self-de- 
fense on the part of defendant, “to prevent 
death to himas If or serious ‘hodily Injury.” 
it is not prejudicial when other parts of the 
instructions make it clear that the defend- 
ant had the right to act upon apparent, as 
distinguished from actual, danger: State v. 
Carter, supra. 

POSSESSION OF STOLEN PROPERTY. 
—Where d-fendint requests a charge that 
“the bare possession of stolen properiy alone 
is not suffici nt to sustain a verdict of 
guilty,” it is not error, within the consti- 
tutional prohibition to add, “it Is only a 
circumstance tending to show guilt”: State 
v. Duncan, 7 W., 73). See State v. Walters, 
7 W.. 246. where the law on this subject is 
enunciated and in-truction criticised. 
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A charge that possession of recently stolen 
property, if unexplained, might be taken as 
conclusive evidence of guilt of accused, is 
erroneous, Where it is not claimed by the 
prosccution that defendant stole the prop- 
erty, and the only ground of accusation ig 
the possession of the stolen property: State 
v. Humason, 5 W., 499%. 

RAPE.—Althovgh an instruction to the 
jury in the prosecution for an assault with 
intent to commit rape may improperiy 
charge them, “the law presum:s that a pir- 
son intends all the natural, pratable and 
usual consequences of his acts.” still such 
charge is harmless error when coupled with 
an admonition to acquit “un'e s tre assault 
was made und: r such circumstances as show 
beyond a reasonable doubt that he intended 


§ 6947. Custody of Jury. 


OF PROCEDURE IN CRIMINAL ACTIONS. [Trtte XXXVIII. 


to accomplish his purpose. at all events, 
against any resistance which she might of- 
fer’: State v. Courtemarch, 11 W., 446 
An instruction in a prosecution for s-t.ing 
up a billiard table and allowing it to be used 
without first having obtained a license as 
provided by a town ordinance, that if de- 
fendant allowed any person to play upon the 
table it would constitute a public use, 
whether he received any pay therefor or not, 
is not objectionable as tending to convey 
an impression that the ordinance would be 
violated by permitting persons to play ona 
table in a man’s private house, where the 
evidence before the jury is that the table 
was set up for hire: State v. Fountain, 14 
W., 26. 


Juries in criminal cases shall not be allowed to separate, except by consent 
of the defendant and the prosecuting attorney, but shall be kept together, 
without meat or drink, unless otherwise ordered by the court, to be furnished 


at the expense of the county. 
g 1311.] 


See supra § 4999. separation of jury in 
civil cas:s, admoniticn. 

See supra § 5002, manner of keeping jury 
while deliberating. 

See supra § 5005. return of jury for further 
instructions. 

Pi supra § 5006, discharge without ver- 
ct. 

This section is only applicable to juries 
sworn to try a cause, and not to jurors 
sworn on their voir dire to answer touch- 
ing their qualifications to serve, although 
they may have been passed for cause: 
State v. Voorhies, 12 W., 53. 

It is reversible error to allow the jury, 

a prosecition of a criminal offense, to ae 
arata without the consent of defendant, 
during the progress of the trial: State v. 
Place, 5 W., 773. 


The sepiration of the jury in capital 
cases, after final submission and before 
verdict, ‘s error, though verdict may have 


been signed and sealed before separation, 
and defendant's counsel may have con- 
sented thereto; the provision of this section 
only authorizes separation during the prog- 
as of the trial: Anderson v. State, 2 W., 
183. 

The fact that the bailiff informed the 


[L. ’54, p. 119, $ 114; Cd. ’81, $ 


1089; 2H.C., 


jury that. if they did not return a verdict 
by a certain hour, he would Keep them 
Iccked up all night, does not amount to 
misconduct when the statement was made, 
not for the purpose of influencing the jury 
in their action, but to inform them that it 
was the intention of the court to go home 
at that hour, and that, if the verdict was 
not returned before that time, it could not 
be till morning: State v. Zettler, 15 W.. 625. 

Defendant cannot afterwards complain if 
he consented to the separation of the jury 
in a capital case: Hartigan v. Territory, 
1 W. T.. 447. 

Allowing one or more jurors to retire for 
a necessary vurpose under direct super- 
vision of a sworn officer is not a GO 
of the jury: Edwards v. Territory, 1 W. T. 


195. 
Misconduct in separating must, under 
§ 5074 supra, be shown by affidavit: Lybar- 


ger v. State, 2 W., 552. 

They may take the written charge of the 
judge, and a copy of the statutes: Edwards 
v. Territory, 1 W. T., 195; but taking papers 
or documents not allowed by court, and to 
the prejudice of the substantial rights of 
defendant, is gruund tor a new trial: Bee 
§ 6965 infra. 


$ 6948. Court May Order View of Place of Crime. 


The court may order a view by any jury impaneled to try a criminal case. 
[L. 54, p. 120, § 115; Cd. °81, § 1090; 2 H. C., § 1312; see Cal. P. C., 


$ 1119.] 


Sce supra § 4998 and notes, jury may view 
premises, 

If there is no material controversy with 
regard to the premises where a homicide 
has heen committed, it is not error to re- 
fuse to allow the fury to view the scene: 
State v. Coella, 8 W., 512. 

It is not error to aliow the jury fin a crim- 
inal case to view the premises where the 
allegcd crime was committed without the 
presence of the defendant: State v. Lee 
Doon, 7 W., 308, 

The court. during a trial for murder, has 


§ 6949. Separate Trial. 


jurisdiction to make an order for a view by 
the jury, in the presince of the defendant 
and his counsel, of the place where the 
offense is charged to have been committed, 
or in which any material fact occurred, 
whether such place lies in the county where 
the cause is on trial or in any other county 
of the state: People v. Bush, 71 Cal., 602; 
and during the view, a person appointed 
by the court to show the jury the places 
named in its order may point out and des- 
ignate such places to the jury: Id. 


When two or more defendants are indicted or informed against jointly, 


any defendant requiring it shall be tried separately. 


[Cf. L. 54, p. 120, $ 116; 
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Cd. °81, § 1091; L. °91, p. 60, $ 71; 2 H. C., $ 1313; Or., $ 1360; Cal. P. C., 
8 1098. ] 


A defendant in a joint indictment or in- bility of his testimony being left to the 


formation has a right to demand a separate jury: People v. Labra, 5 Cal., 18; People 
trial, or to waive this right. If tried pinnur, v. Newberry, 20 Cal.. 439; see People v. 
they must all unite in their challenges, Trim, 39 Cal.. 75. Where defendants in 
both peremptory and for cause: People v. open court waived separate trial, but after- 


McCalla. 8 Cal.. 301. When a co-defendant 
elects to be tried separately, he is a com- 
petent witness for the other defendant 
charged with the same offense, the credi- 


ward, before the jury were sworn, moved 
for separate trials, it was held within the 
discretion of the court to refuse the appli- 
cation: People v. Alviso, 55 Cal., 230. 

§ 6950. Discharging One Defendant to Give Evidence—Effect of. 

When two or more persons are included in one prosecution, the court 
may, at any time before the defendant has gone into his defense, direct any 
defendant to be discharged, that he may be a witness for the state. A defend- 
ant may also, when there is not sufficient evidence to put him on his defense, at 
any time before the evidence is closed, be discharged by the court, for the pur- 
pose of giving evidence for a co-defendant. The order of discharge is a bar to 
another prosecution for the same offense. [L. *54, p. 120, § 117; Cd. ’ 

§ 1092; 2 H. C., § 13814; Or., § 1361; see Cal. P. C., § 1099.] 


It is not error, under this section, to al- 
low one indicted with the prisoner, but not 
put upon trial with him, to be used as a 
witness for the state prior to his discharge: 
Edwards v. State, 2 W., 291. 

This section contemplates the case of a 
joint indictment of two or more persons, a 
joint trial under the indictment, and an 
application by the district attorney to the 
court for the discharge of one of the de- 
fendants before he has gone into his de- 


the people: People v. Bruzo, 24 Cal., 41. 
Such discharge is, in legal effect, an ac- 
quittal: Id. Promises by a committing 
magistrate, with the assent and concur- 
rence of the district attorney, to a person 
under arrest, that If he will become a wit- 
ness for the people against other persons 
under arrest for the same offense he shall 
be acquitted, furnish no grounds for ar- 
resting a judgment against such person if 
he is subsequently indicted and convicted 


of that offense, although, induced by such 
promises, he did so testify, and thereby 
implicated himself: People v. Indian 
Peter, 48 Cal., 25) 


fense. On the happening of these contin- 
gencies, the court is authorized to discharge 
the particular defendant from the indict- 
ment, that he may be a witness for 
§ 6951. Mistake in Charge, Defendant to be Held, When. 

When it appears, at any time before verdict or judgment, that a mistake 
has been made in charging the proper offense, the defendant shall not be dis- 
charged if there appear to be good cause to detain him in custody; but the 
court must recognize him to answer the offense shown, and if necessary, 
recognize the witnesses to appear and testify. [L. ’54, p. 120, § 118; Cd. ’81, 


§ 1093; 2 H. C., § 1315.) 


The only purpose of the proceeding au- 
thorized by this section is to allow the 
filing of a new information covering the 
pees offense: State v. Hansen, 10 W., 


The order on motion of the state quash- 
ing an information, and for leave to file a 
new one, will not work a loss of jurisdic- 
tion over the person of defendant, al- 
though the record does not disclose the 
grounds of the court’s action, but the 


recital "The court after having been fully 
advised in the premises grants said mo- 
tion.” It will be presumed that sufficient 
cause existed to warrant the action of tne 
court, as under this section when it appears 
at any time before judgment, that a mis- 
take has been made in charging the proper 
offense, the defendant shall not be dis- 
charged, if there be good cause to detain 
him, but the court must eee him to 
answer the offense shown: 


§ 6952. Venue May be Corrected and Action Certified to Proper County. 
When it appears, at any time before verdict or judgment, that the de- 
fendant is prosecuted in a county not having jurisdiction, the court may order 
the venue of the indictment or information to be corrected, and direct that 
all papers and proceedings be certified to the superior court of the proper 
county, and recognize the defendant and witnesses to appear at such court, on 


1927 


23 6953-6956. ] OF PROCEDURE IN CRIMINAL ACTIONS. [TirLe XXXVIII. 


a day specified in the order, and the prosecution shall proceed in the latter court 
in the same manner as if it had been there commenced. [L. 54, p. 120, § 119; 
Cd. 781, § 1094; L. 791, p. 60, § 72; 2 H. C., § 1316.] 


Se supra § 6788, to be tried in county where crime committed. 


§ 6953. Discharge of Jury Without Prejudice to Further Prosecution. 

When a jury has been impaneled in either case contemplated in the last 
two preceding sections, such jury may be discharged without prejudice to the 
prosecution. [L. 754, p. 120, § 120; Cd. 781, § 1095; L. ’91, p. 60, § 73; 2 H. 
C., § 1317. ] 


§ 6954. When Conviction or Acquittal a Bar. 

When the defendant has been convicted or acquitted upon an indictment 
or information of an offense consisting of different degrees, the conviction 
or acquittal shall be a bar to another indictment or information for the offense 
charged in the former, or for any lower degree of that offense, or for an offense 
necessarily included therein. [L. 754, p. 120, § 121; Cd. 781, § 1096; L. 791, 
p. 60, § 74; 2 H. C., § 1318. ] 


See supra § 6904, conviction or acquittal a bar, when. 


§ 6955. Jury May Find Any Degree of Offense. 

Upon an indictment or information for an offense consisting of different 
degrees, the jury may find the defendant not guilty of the degree charged in 
the indictment or information, and guilty of any degree inferior thereto, or of 
an attempt to commit the offense. [L. 54, p. 120, § 122; Cd. ’81, § 1097; L. 
91, p. 60, § 75; 2 H. C., § 1319; see Cal. P. C., $ 1157.] 


See supra § 6946 and notes, court to de- 
termine law, etc. 

The jury are to determine from the evi- 
dence the degree of murder: Leschi v. Ter- 
ritory, 1 W. T., 13. 

The court should define the degrees of 
the crime and give the jury the liberty 
of saying which degree is proved by the 
facts: Freidrich v. Ty., 2 W., 358, 369. 

One charged with murder in the first ce- 
gree as an accessory before the fact can- 
not be properly convicted of manslaughter; 


the legal character of the offense of man- 
slaughter being such as to exclude the 
possibility of an accessory before the fact: 
State v. Robinson, 12 W., 349; see also State 
v Robinson, 12 W., 491. 

If defendant is indicted under § 7119 in- 
fra, defining embezzlement, and declaring 
the offender guilty of the offense charged. 
but guilty of petit larcency, 1s equivalent 
o, acquittal: State v. Weydeman, 3 W., 
39 


§ 6956. In Other Cases Degree of Guilt. 

In all other cases, the defendant may be found guilty of an offense the 
commission of which is necessarily included within that with which he is 
charged in the indictment or information. [Cf. L. 54, p. 120, § 123; Cd. ’81, 
§ 1098; L.’91, p. 61, § 76; 2 H. C., § 1320; see Cal. P. C., § 1159.] 


See last section and notes. 

Under the information charging accused 
with an assault with intent to commit 
murder, a verdict of “guilty of assault 
with a deadly weapon with an intent to do 
bodily harm,” is erroneous, as such verdict 
convicts him of an offense other than the 
one alleged in the information: State v. 
Ackles, 8 W., 462; State v. Largent, 9 W., 
691: State v. Manning, 9 W.. 695. 

The jury may find a defendant guilty of 
any offense which is necessarily included 
in the charge in the indictment: Clarke v. 
Territory, 1 W. T.. 68; Timmerman v. Ter- 
ritory, 3 W. T., 443; People v. Davidson, 


5 Cal., 133; Ex parte Ah Cha, 40 Cal., 426; 
People v. Congleton, 44 Cal., 94: People v. 
Nelson, 56 Cal., 77, 80; People v. Holland, 
59 Cal., 3h4. Thus a conviction for man- 
sleughter may be had under an indictment 
charging murder in the first degree: White 
v. Territory, 3 W. T.. 397. Where the de- 
fendant is convicted of an offense of a 
lesser grade than that for which he was in- 


dicted, and the lesser offense is included in 


the greater, the verdict is followed by the 
same judgment as though the defendant 
had been indicted for the offense of which 
he was convicted: People v. English, 30 
Cal., 215. 
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§ 6957. Verdict as to One or More Where Several are Charged. 

On an indictment or information against several, if the jury cannot agree 
- upon a verdict as to all, they may render a verdict as to those in regard to whom 
they do agree, on which a judgment shall be entered accordingly. [Cf. L. 754, 
p. 120, § 124; Cd. 781, $ 1099; L. 91, p. 61, § 77; 2 H. C., § 1321; see Cal. 
P. C., § 1160.] 


§ 6958. Reconsideration Where Jury Mistakes the Law. 

When there is a verdict of conviction in which it appears to the court 
that the jury have mistaken the law, the court may explain the reason for that 
opinion, and direct the jury to reconsider the verdict; and if after such recon- 
sideration they return the same verdict, it must be entered, but it shall be good 
cause for new trial. When there is a verdict of acquittal, the court cannot 
require the jury to reconsider it. [Cf. L. 754, p. 121, § 125; Cd. ’81, § 1100; 
L. 91, p. 61, § 78; 2 H. C., § 1322; see Cal. P. C., § 1161.] 


$ 6959. Acquittal by Reason of Insanity—Disposition of Defendant. 

When any person indicted or informed against for an offense shall, on 
trial, be acquitted by reason of insanity, the jury, in giving their verdict of not 
guilty, shall state that it was given for such cause; and thereupon, if the dis- 
charge or going at large of such insane person shall be considered by the court 
manifestly dangerous to the peace and safety of the community, the court may 
order him to be committed to prison, or may give him into the care of his 
friends, if they shall give bonds, with surety to the satisfaction of the court, 
conditioned that he shall be well and securely kept, otherwise he shall be dis- 
charged. [Cf. L. 754, p. 121, § 126; Cd. 781, § 1101; L. 791, p. 61, § 79; 2 H. 
C., $ 1323; see Cal. P. C., § 1167.] 

(This section should be amended to con- satisfaction of the jury; the law presumes 
form to the California statute requiring eviry man sane and possessed of his facul- 


committal to the insane asylum.) ties until the PRT is 9 Ee McAllister 
Insanity as defense must be proved to the v. Territory, 1 W. 


§ 6960. Rendition of Verdict. 

When the jury have agreed upon their verdict, they must be conducted 
into court by the officer having them in charge. Their names must then be 
called, and if all appear, their verdict must be rendered in open court; and if 
all do not appear, the rest must be discharged without giving a verdict, and 
the cause must be tried again. [Cf. L. 754, p. 121, § 127; Cd. ’81, § 1102; L. 
91, p. 61, § 80; 2 H. C., § 1324. ] 

See supra $§$ 5012, 5014, polling jury and to its recention by the court, It must be 
receiving verdict. presumed, in aid of the judgment, that ihe 
If at the time of a verdict the defendant defendant consents to the verdict, and error 
is in court, and makes no objection to the cannot be subsequently assigned of. oo 
form of the verdict and takes no exception count thereof: State v. Greer, 11 W., 
$ 6961. Form of Verdict, Punishment Fixed by Court. 

When the defendant is found guilty, the court, and not the jury, shall fix 
the amount of fine and the punishment to be inflicted. The verdict of the 
jury may be substantially in the following form:— 

“We, the jury, in the case of the state of Washington, plaintiff, against 


, defendant, find the defendant (guilty or not guilty, as the case may be). 
(Signed) A B, Foreman.” 
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(Cf. L. ’54, p. 121, $ 128; L. ’63, p. 101, $ 1; Cd. 81, $ 1103; 2 H. C., 


§ 1335.] 


The jury in a criminal case are in the 
box for but one purpose, viz: to say wheth- 
er or not the accused is guilty, and this 
section prescribes the form of verdict cov- 
ering but one alternative, which they must 
decide: In re Permstick, 3 W., 672, 673. 

In case of murder, a verdict against the 
prisoner of “guilty as charged, and that 
he suffer death,” will be treated as a ver- 
dict of murder in the first degree: Leschi 
v. Territory, 1 W. T., 18. 

If some counts in an indictment are good 


and some had, a verdict is presumed to be 
based on the good counts: Id. 

Objections against form of verdict held 
insufficient in State v. Bokien, 14 W., 408, 
418. 

“We, the jury in the case of the Territory 
of Washington against J. H. T., find the 
defendant guilty,” is a substantial com- 
pliance with the above section, and is good 
as a verdict of guilty of murder in the 
first degree: Timmerman v. Territory, 3 
W. T., 445. 


CHAPTER XII. 


OF NEW TRIAL AND ARREST OF JUDGMENT. 


$ 6965. When New Trial May be Granted. 
An application for a new trial must be made before judgment, and may 
be granted for the following causes materially affecting a substantial right of 


the defendant:— 


1. When the jury has received any evidence, paper, document, or book not 


allowed by the court; 
2. Misconduct of the jury; 


3. Newly discovered evidence material for the defendant, which he could 
not have discovered with reasonable diligence, and produced at the trial; 


4. Accident or surprise; 


5. Error of law occurring at the trial and excepted to by the defendant; 

6. When the verdict is contrary to law and evidence; but not more than 
two new trials shall be granted for these causes alone. [Cf. L. ’54, p. 121, 
§ 130; Cd. 81, $1105; L. 791, p. 61, § 81; 2 H. C., $ 1326.] 


See supra § 5071 and notes, grounds for 
new trial in civil cases. 

See infra § 6967 and notes, arrest of judg- 
ment. 

See notes to § 6947, misconduct of jury, 
etc. 

NEW TRIAL.—The provisions of chapter 
8, title 29, of civil procedure respecting new 
trials does not apply to criminal cases: 
Thompson v. Territory, 1 W. T., 547. 

Granting or refusing a new trial is a 
matter within the discretion of the lower 
court: Smith v. U. S., 1 W. T., 262. 

A new trial should not be granted when 
made apparent by the proofs that it would 
avail nothing: Tolmie v. Dean, 1 W. T., 46. 

The hearing and denial of motions for a 
new trial and in arrest of judgment, may 
be had in the absence of defendant: State 
v Greer, 11 W., 244. 

A motion for a new trial failing to point 
out detinitely any statutory grounds should 
be overruled: Bradshaw v. Territory, 3 W. 
T., 265; see State v. Largent, 9 W., 691. 

MISCONDUCT OF COURT. — The su- 
preme court will grant a new trial for gross 
misconduct of the trial court: State v. 
Coella, 3 W., 99; Id., 8 W., 513. 

A verdict in a prosecution for murder 
cannot be impeached for misconduct of the 
jury by an athdavit of defendant based 
upon Information and belief as to the facts 
charred: State v. Murphy, 13 W., 229, 

ERROR OF LAW.—The exclusion of tes- 
timony of the prisoner on account of drunk- 
enness, will not justify a new trial, unless 


the materiality of the testimony is first 
shown: Fox v. Territory, 2 W. T., 297. 
SURPRISE.—A hypothetical opinion ex- 
pressed by a juror prior to trial and not 
made known at trial, that if what he had 
read about the case was true the accused 
ought to be convicted on general principles, 
is not alone sufficient cause for granting a 
new trial: State v. Gile, 8 W., 12. 
VERDICT CONTRARY TO LAW.—A 
new trial should be granted when a con- 
vietion is had on evidence not connecting 
defendant with the crime beyond a reason- 
able doubt: State v. Payne, 6 W., 563, 574. 
NEWLY DISCOVERED EVIDENCE,— 
If a new trial is claimed on the ground of 
newly discovered evidence the application 
should not be granted when the legitimate 
effect of the whole evidence would not re- 
quire the jury to find a different verdict: 
Leschi v. Territory, 1 W. T., 13, 29. 
Although the refusal to grant a new trial 
on the ground of newly discovered evidence 
is largely within the discretion of the trial 
court, yet, if it appears that the evidence 
is material, and could not have been dis- 
covered with reasonable diligence, the rul- 
oe will be reversed: State v. Stowe, 3 W., 


If a defendant has been misled into not 
making proper preparation for his defense 
by the statement of the prosecuting attor- 
ney that he did not intend to further prose- 
cute the defendant, the defendant will be 
entitled to a new trial upon a showing of 
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newly discovered evidence: State v. John 
Port Townsend, 7 W., 463 

It is not an ‘abuse. of discretion for the 
trial court to refuse a new trial upon the 
ex parte affidavit of a man who confesses 
the commission of the crime of which de- 
fendant is convicted, when there is no at- 
tempt to show affiant’s residence or wheth- 
er defendant could procure his attendance 
at court at a future time, or whether affi- 
ant would swear to the matters set forth 
in the affidavit K ae should attend: State 
v. Miller, 3 W., 

Where the Gn ane had sworn on the 
trial that he could not get on certain rub- 
ber boots. he is not entitled to a new trial 
on the ground of newly discovered evidence 
showing that, while it was possible for him 
to get the boots on, he could not have worn 
them: State v. Nordstrom, 7 W., 

Where the testimony adduced at the trial 
was exclusively that of Indians given 
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through interpreters, defendant is entitled 
on a proper showing to a new trial on the 
ground of newly discovered evidence, al- 
though cumulative in character, when the 
newly discovered evidence is shown to be 
that of a white Wnes: State v. John Port 
Townsend, 7 W., 

If the object of evidence is to prove an 
alibi, the ruling making newly discovered 
cumulative evidence insufficient to com- 
mand a new trial has no application: State 
v. Stowe, 3 W. 

The fact that a portion of a jury were in- 
duced to unite upon a verdict of murder in 
the first degree, upon the representation of 
another juror that the judge might sen- 
tence the prisoner thereunder to imprison- 
ment for life instead of imposing the death 
sentence, does not constitute misconduct of 
the jury, as the jury have nothing to do 
with the penalty to be imposed: State v. 
Holmes, 12 W., 169. 


When the application is made for a cause mentioned in the first, second, 
third, and fourth subdivisions of the preceding section, the facts on which it is 
based shall be set out in an affidavit. [L. 754, p. 122, § 131; Cd. ’81, § 1106; 


2H. C., § 1327.] 


Under § 6074 supra, the question of the 
misconduct of the jury on motion for a 


new trial can only be raised by affidavit: 
Lybarger v. State, 2 W., 552, 562. 


§ 6967. Judgment May be Arrested, When. 
Judgment may be arrested on the motion of the defendant for the follow- 


ing causes:— 


1. No legal authority in the grand jury to inquire into the offense hages, 
by reason of its not being within the jurisdiction of the court; 
2. That the facts as stated in the indictment or information do not consti- 


-tute a crime or misdemeanor. 
L. °91, p. 62, § 82; 2 H. C., § 1328.] 


Under this section, subd. 2, the rule of 
alder by verdict does not apply to such de- 
fect: State v. Carey, 4 W., 424. 

A motion in arrest of judgment on the 
ground that the information does not state 
facts sufficient to constitute a crime, may 
be interposed by defendant even after hav- 
ing gone into two trials of the case on the 
merits without objection: State v. Feam- 
ster, 12 W., 


[Cf. L. °54, p. 122, § 132; Cd. ’°81, $ 1107; 


Where there is nothing in the record to 
show the absence of the ccnditions which 
must exist in order to warrant the prosezu- 
tion of a public offense by information, the 
accused cannot complain of the overruling 
of his motion in arrest of judgment, made 
on the insufficiency of the information in 
that regard: State v. Smith, 9 W., 341. 


§ 6968. Judgment Arrested Without Motion, When. 
The court may also, on its view of any of these defects, arrest the judg- 


ment without motion. 
§ 1329.] 


[L. 754, p. 122, § 133; Cd. ’81, § 1108; 2 H. C., 


$6969. Defendant May be Recommitted After Arrest of Judgment. 
When judgment is arrested in any case, and there is reasonable ground 


to believe that the defendant can be convicted of an offense, properly charged, 
the court may order the defendant to be recommitted, or admitted to bail 
anew, to answer a new indictment [or information]. [L. 754, p. 122, § 134; 
Cd. 781, § 1109; 2 H. C., § 1330. ] 


The effect of an order arresting a judg- 
ment in a criminal case is to place the de- 
fendant, as nearly as other and controlling 
ruies of law will permit, in the same situ- 
ation in which he was before the indict- 
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ment was found. Upon its entry he js en- 
titled to his discharge, unless detained by 
virtue of some legal process or order: Ex 
parte Hartman, 44 Cal., 32. 
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‘xceptions may be taken by the defendant, as in civil cases, on ny matter 
of law by which his substantial rights are prejudiced. [L. 754, p. 122, § 135; 


Cd. ’81, $ 1110; 2 H. C., § 1331.] 


See supra § 5050 et seq., exceptions in civil 
cases and notes. 


See infra § 6998, final record to contain 
what. 


CHAPTER XIII. 


OF JUDGMENTS, AND THE ENFORCEMENT THEREOF. 


§ 6975. Judgment on Verdict. 


When the defendant is found guilty, the court shall render judgment 
accordingly, and the defendant shall be liable for all costs, unless the court or 
jury trying the cause expressly find otherwise. [L. ’54, p. 121, § 129; Cd. 81, 


$ 1104; 2 H. C., § 1332.) 


See infra §§ 6978, 6981, pronouncing judg- 
ment. 

See supra § 1630 et seq., costs bills in crim- 
inal cases. 

The only exception to the general rule 
that defendant on conviction must pay all 
costs is found in this section: Foster v. 
Territory, 1 W.. 411, 414. 

A judgement under § 7264 infra, imposing a 
fine of tive hundred dollars and costs, with- 


non-payment of fine, is not void when con- 
strued in connection with § 1629 supra and 
§ 6689 infra: Id. 

If defendant has been sentenced for a 
term beyond the power of the court to im- 
pose for the crime charged, he will not be 
discharged on a reversal of the judgment, 
but the case will be remanded with instruc- 
tions to the court below to sentence the 
defendant as upon a conviction for simple 
assault: Watson v. State, 2 W., 504. 


out fixing the period of Imprisonment for 


§ 6976. Judgment a Lien on Realty, When. 

Judgments for fines in all criminal actions rendered are and may be made 
liens upon the real estate of the defendant in the same manner and with like 
effect as judgments in civil actions. [Cd. 781, § 1111; 2 H. C., § 1333.] 


See supra § 5132 et scq.. judgment Hens in civil cases, 
See infra § 6987, stay of execution. 


§ 6977. Fines, Disposition—Penalty for Neglect to Pay Over. 

All fines imposed on any person by the provisions of this code, where 
the same shall be collected, shall be paid to the county treasurer of the county 
where such conviction shall have been had, to go into the general county fund. 
The county treasurer shall give duplicate receipts therefor, one of which shall 
be filed with the county auditor; and all officers refusing or neglecting to pay 
over any fines within one month after they shall have been received shall, 
upon conviction thereof, be fined in fourfold the amount of such fines so re- 
ceived. [L. 75-4, p. 98, § 128; Cd. 781, § 1113; 2 H. C., § 1335.] 


See supra § 5692, disposition of fines and 
forfeitures generally. 

See supra § 1652, costs and other moneys 
cellected in criminal cases belong to county. 

See supra § 2583, fines and forfeitures be- 
long to general school fund 

Under our system of county organization, 


the general rule {s that counties are bur- 
dened with the entire cost of the adminis- 
tration of the criminal laws within their 
boundaries; and, in return, they receive 
and appropriate to their own use all fines 
and costs collected in criminal cases: State 
v. Grimes, 7 W., 445, 447. 


§ 6978. Judgment Pronounced, When. 

After verdict of guilty or finding of the court against the defendant, 
if the judgment be not arrested or a new trial granted, the court must pro- 
nounce judgment. [L. *54, p. 123, § 136; Cd. ’81, § 1114; 2 H. C., § 1336.] 

See infra § 6981, defendant to be informed of verdict. 
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§ 6979. Presencs of Defendant, When Necessary. 

For the purpose of judgment, if the conviction be for an offense pun- 
ishable by imprisonment, the defendant must be personally present; if 
for a fine only he must be personally present, or some responsible person 
must undertake for him to secure the payment of the judgment and costs; 
judgment may then be rendered in his absence. [L. ’d4, p. 123, § 137; 
Cd. 81, § 1115; 2 H. C., § 1337.] 


§ 6980. Warrant for D2fendant, When. 3 

- If in any case the defendant is not present when his personal attend- 
ance is necessary, the court may order the clerk to issue a warrant for his 
arrest, which may be served in any county in this state, as a warrant of arrest 
in other cases. [L. 54, p. 123, $ 183; Cd. ’51, § 1116; 2 H. C., § 13828.] 


See infra $ 6982, bench warrant for defendant’s arrest. 


§ 6981. Defendant to be Informed of Verdict. 

When the defendant appears for judgment, he must be informed by 
the court of the verdict of the jury, and asked whether he have any legal 
cause to show why judgment should not be pronounced against him. [L. 
64, p. 123, § 139; Cd. ’81, $ 1117; 2 H. C., § 13389.] 


See supra $ 6978, judgment on verdict. 


§ 6982. Bench Warrant, Forfeiture of Bail, etc. 

If the defendant have been discharged on bail, or have deposited money 
instead thereof, and do not appear for judgment when his personal appear- 
ance is necessary, the court, in addition to the forfeiture of the recognizance, 
or of the money deposited, may direct the clerk to issue a bench warrant 
for his arrest. [L. 54, p. 123, § 140; Cd. ’51, š 1118; 2 H. C., § 1810.] 


See supra ĝ 69-0, warrant for arrest to bring defendant in. 


§ 6983. Commitmant Until Fine and Costs Paid. 

When the defendant is adjudged to pay a fine and ests, the court 
shall order him to be committed to the custody of the sheriff until the fine 
and costs are paid or secured as provided by law. [L. 54, p. 123, § 141; 
Cd. 81, § 1119; C., § 1842.] 

See infra 2 6989, enforcement of judgment for Form of judement under this section 
fine and costs, ensgested in touer v. Territory, 1 Wa bað, 
see intra 8 6992, fine and costs, how worked 333. 
ou 
§ 6984. Execution as in Civil Actions for Fine and Costs. 

Upon a judgment for fine and costs, and for all adjudged costs, ex- 
ecution shall be issued against the property of the defendant, and returned 
in the same manner as in civil actions. [L. 54, p. 123, § 142; Cd. ’81, § 
1120; 2 H. C., § 1342. ] 


Bee supra 3 5192, et seq., executions in civil actions. 


§ 6935. Recognizance to Keep the Peace—Exception. 
Every court before whom any person shall be convicted upon an indict- 
ment or information for an offense not punishable with death or imprisonment 
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in the penitentiary may, in addition to the punishment prescribed by law, 
require such person to recognize with sufficient sureties in a reasonable sum 
to keep the peace, or to be of good behavior, or both. for any term not ex- 
ceeding one year, and to stand committed until he shall so recognize. [Cf. 
L. ’54, p. 128, § 143; Cd. 81, § 1121; L. 791, p. 62, § 88; 2 H. C., § 1343.] 


§ 6986. Proceedings Upon Breach of Bond. 

Incase of the breach of the conditionsof any such recognizance the same 
proceedings shall be had thatare by law prescribed in relation to recognizances 
to keep the peace. [L. 754, p. 123,§ 144; Cd. 781, § 1122; 2 H. C., § 1344.] 


See supra $ 6680 et scq., provisions relating to recognizances to keep the peace. 


§ 6987. Stay Upon Judgment Sixty Days. 

Every defendant against whom a judgment has been rendered for fine 
and costs may stay the execution for the fine assessed and costs for sixty 
days from the rendition of the judgment, by procuring one or more suff- 
cient sureties, to enter into a recognizance in open court, acknowledging 
themselves to be bail for such fine and costs. [L. ’54, p. 124, § 145; Cd. 
"81, § 1123; 2 H. C., § 1345.] 


Ree infra ? 7005, stay of execution on forfeited being the later enactment is considered as con- 


recognizance. trojling: 

Section 1334 of 2 Hill’s Code, providing for stay “Section 1112, The defendant may have a 
of execution as in civil cases, is omitted asin stay of execution for the same length of 
contiict with the above provisions. time and in the same manner as provided 


The following section, being 3 1112 of the by law in civil actions, and with like effect; 
Code of 's1, appears to be covered by the pro- and the same proceedings may be had there- 
visions of the above section, and the latter in. 
$ 6988. Qualification and Liability of Sureties. | 

Such sureties shall be approved by the clerk, and the entry of the recog- 
nizance shall be written immediately following the judgment, and signed by 
the bail, and shall have the same effect as a judgment; and if the fine or costs 
be not paid at the expiration of the sixty days, a joint execution 
shall issue against the defendant and the bail, and an execution against the 
body of the defendant, who shall be committed to jail, to be released as 
provided in this code in committal for default to pay or secure the fine and 
costs. [L. 754, p. 124, § 146; Cd. 781, § 1124; 2 H. C., § 1346.] 


§ 6989. Judgment of Fine and Costs, How Enforced. 

If any person ordered into custody until the fine and costs adjudged 
acainst him be paid shall not, within five days pay or cause the payment of the 
same to be made, the clerk of the court shall issue a warrant to the sheriff 
commanding him to imprison such defendant in the county jail until such 
fine and cost are paid, or until he has been imprisoned in such jail one day 
for every three dollars of such fine and costs; but execution may at any time 
issue against the property of the defendant as in other cases. [Cf. L. 754, p. 
124, $ 147; Cd. ’81, § 1125; L. ’83, p. 38, $ 1; L. 91, p. 62, § 84; 2 H. C., 
8 137. ] 


ae supra § 698, defendant to be com- See notes to § 6975, judgment on verdict. 
mitted. See notes to § 693, commitment until Ane 
S. e infra § 6992, fine and costs, how paid 
worked out 
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§ 6990. Certified Transcript—Mittimus. 

When any person shall be sentenced to be imprisoned in the penitentiary 
or county jail, the clerk of the court shall, as soon as may be, make out and 
deliver to the sheriff of the county, or his deputy, a transcript, from the min- 
utes of the court, of such conviction and sentence, duly certified by such clerk, 
which shall be sufficient authority for such sheriff to execute the sentence, who 
shall execute it accordingly. [L. 754, p. 124, § 148; Cd. 781, § 1126; 2 H. C., 
$ 1348. ] 


§ 6991. Form of Sentence to Penitentiary. 

In every case where imprisonment in the penitentiary is awarded against 
any convict, the form of the sentence shall be, that he be punished by confine- 
ment at hard labor; and he may also be sentenced to solitary imprisonment for 
such term as the court shall direct, not exceeding twenty days at any one time; 
and in the executlon of such punishment the solitary [imprisonment] shall 
precede the punishment by hard labor, unless the court shall otherwise order. 
[L.’54, p. 124, § 149; Cd. 781, § 1127; 2 H. C., § 1349. ] 


$ 6992. Fine and Costs, How Worked Out. 

When a defendant is committed to jail on failure to pay any fines and 
costs, he shall, under the order of the county commissioners, work out the 
amount of the fine and costs at the rate of two dollars per day; and in case 
he shall so work out the fine and costs, or in case he shall not 
be ‘able to work, or the county commissioners fail to provide work, 
and he shall have been confined in the county jail one day for every two dollars 
of such fine and costs, no execution shall issue therefor. When any defendant 
is in the custody ofthe sheriff by virtue of a sentence of imprisonment in the 
county jail, and if there be no county jail in the county, he shall, under the 
order of the county commissioners, cause such person to work his unexpired 
term of imprisonment in such manner as said county commissioners may direct. 
[Cf. L. 754, p. 124, § 151; L. ’t7, p. 206, $ 8; Cd. ’81, § 1129; 2 H. C., 
g 1350. 


See supra § 6989, enforcement of judgment. 


§ 6993. Death Warrant, Contents, Return. 

When judgment of death is rendered, a warrant signed by the judge and 
attested by the clerk, under the seal of the court, shall be drawn and delivered 
to the sheriff; it shall state the conviction and judgment, and appoint a day in 
which the judgment. shall be executed, which shall not be less than thirty nor 
more than ninety days from the time of judgment. And the sheriff or officer 
to whom said warrant was delivered shall return the same within twenty days 
after the time fixed for the execution. [Cf. L. “54, p. 125, $ 162: L. 760, p. 
159, § 291; Cd. 81, § 1130; 2 H. C., § 1351.] 


The day for carrving into effect a sen- 


tence of death should not be designated in 
the judgment, but in the warrant for the 
execution: Timmerman v. Territory, 3 W. 
T.. 4345; People v. Bonilla, 35 Cal.. 699; Peo- 
ple v. Murphy, 45 Cal, 137. But fixing a 
specie day in the death sentence is an 
irregularity amounting to mere surplus- 


i9 


sage, and does not affect the validity of the 
judgement: Timmerman v. Territory, supra. 
lf the judgement of death is not executed on 


the day appointed, the court rendering it 
may appoint anether day for carrying it 
into effeet: People v. Bonilla, 38 Cal, Tal, 


See People v. Dick, 39 Cal, 102. Upon the 
afrm©®ance of an order or judgment in a 


on 
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criminal case, no order of the appellate 61 Cal. 5338. It will be presumed that the 
court directing the lower court to proceed defendant was present, unless the record 
to carry the judgment into effect is neces- discloses that he was not: People v. Sing 
sary: People v. Dick, 39 Cal., 182. The de- Lum, supra. 
fendant is entitled to be in court when an A statement in the judgment that de- 
order for his execution is made; and to fendant be taken to the “place of public 
make It in his absence is error: People v. execution” is surplussage: People v. Brown, 
Sprague, 54 Cal., 92; People v. Sing Lum, 59 Cal., 345, 357. 
§ 6994. Death Penalty, How Executed. 

The punishment of death prescribed by law must be inflicted by hanging 


by the neck. [L. 754, p. 125, § 153; Cd. 81, § 1131; 2 H. C., § 1352.] 


§ 6995. Filing Death Warrant on Return Thereof. 

The sheriff shall return and file with the clerk the warrant, with a state- 
ment of his doings thereon, and the clerk shall subjoin a brief abstract of such 
statement to the record of conviction and sentence. [L. 754, p. 125, § 154; 
Cd. 781, § 1132; 2 H. C., § 1353.] 


§ 6996. Proceedings on Failure to Execute Death Sentence. 

Whenever the time appointed for the execution of a prisoner shall have 
passed, from any cause, the court by whom the time was fixed, or the judge 
or judges thereof, shall cause the prisoner to be brought immediately before 
the said court, judge or judges, and proceed to appoint a day for the carrying 
into effect of the sentence of death. [L. ’54, p. 125, § 155; Cd. ’81, § 1133; 
2H. C., § 1354.] 


See supra § 6893, requisites of death war- Judgment of death in force and unexe- 
rant. cuted: See supra, note to § 6993. 
§ 6997. Governor May Grant Pardons, etc. 

Whenever a prisoner has been sentenced to death, the governor shall 
have power to commute such sentence to imprisonment for life at hard 
labor; and in all cases in which the governor is authorized to grant pardons 
or commute sentence of death, he may, upon the petition of the person con- 
victed, commute a sentence or grant a pardon upon such conditions and with 
such restrictions and under such limitations as he may think proper; and 
he may issue his warrant to all proper officers to carry into effect such pardon 
or commutation, which warrant shall be obeyed and executed instead of the 
sentence, if any, which was originally given. The governor may also, on 
good cause shown, grant respites or reprieves, from time to time, as he may 
think proper. [L. 754, p. 128, § 174; Cd.’81, § 1136; 2 H. C., § 1356.] 


See Const., Art. III.. $§ 9. 11. pardoning fines and forfeitures, etc.—Report to legis- 
power vested in governor—Power to remit lature. 
§ 6998. Final Record Shall Contain What. 

The clerk of the court shall make a final record of all the proceedings 

In a criminal prosecution within six months after the same shall have been 
decided, which shall contain a copy of the minutes of the challenge to the 
panel of the grand jury, the indictment or information, journal entries, plead- 
ings, minutes of challenges to panel of petit jurors, judgment, orders, or de- 
cision, and bill of exceptions. [Cf. L. 754, p. 125, § 156; Cd. ’81, § 1134; 
L. 91, p. 63, § 85; 2 H. C., § 1355.] 
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See supra § 1629 et seq., fees and cost bills 
in criminal cases. 

See supra § 5050 et seq., exceptions in civil 
ceases, 

See supra § 6970, exceptions in criminal 
same as in civil cases. 

RECORD OF THE ACTION.—Presump- 
tions in capital cases are not made in favor 
of the regularity of the proceedings in the 
trial court: Shapoonmash v. United States, 
1 W. T., 188. The record must show that 


the prisoner wis present when the jury ren- 
dered their verdict, and what disposition 
was made of the jury on adjournment from 
one day until the next during the trial: Id. 
The action of the court below in granting 
o: refusing instructions cannot be reviewed 
unless there is a statement or bill of excep- 
tions showing the evidence to which the in- 
structions pertain: Thompson v. Territory, 
1 W. T., 58. 


CHAPTER XIV. 
OF FORFEITED RECOGNIZANCES IN CRIMINAL ACTIONS. 


$ 7004. Forfeiture of Recognizance, Judgment, Execution. 

In criminal cases where a recognizance for the appearance of any person, 
either as a witness or to appear and answer, shall have been taken and a 
default entered, the recognizance shall be declared forfeited by the court, 
and at the time of adjudging such forfeiture said court shall enter judgment 
against the principal and sureties named in such recognizance for the sum 
therein mentioned, and execution may issue thereon the same as upon other 
judgments. [L. 67, p. 103, § 1; Cd. °81, § 1137; 2 H. C., § 1357.] 

y ae supra 6866, right of defendant to give 
Sce supra § 6878, forfeiture of ball. 


See supra § 6703. manner ‘of taking and 
conditions of befcre magistrates. 


§ 7005. Stay of Execution on Forfeited Recognizance. 

The parties, or either of them, against whom such judgment may be 
entered in the superior or supreme courts, may stay said execution for sixty 
days, by giving a bond, with two or more sureties, to be approved by the 
clerk, conditioned for the payment of such judgment at the expiration of 
sixty days, unless the same shall be vacated before the expiration of that time. 
[Cf. L. 767, p. 103, § 2; Cd. 781, § 1138; L. 791, p. 63, § 86; 2 H. C., § 1358.] 


See supra § 6987, stay on judgment for fines and costs. 


$ 7006. Judgment Vacated on Defendant’s Production, When. 

If a bond be given and execution stayed, as provided in the last pre- 
ceding section, and the person for whose appearance such recognizance was 
given shall be produced in court before the expiration of said period of sixty 
days, the judge may vacate such judgment upon such terms as may be just 
and equitable; otherwise execution shall forthwith issue as well against the 
sureties in the new bond as against the judgment debtors. [Cf. L. 67, p. 103, 
§ 3; Cd. 781, § 1139; L.’91, p. 63, § 87; 2 H. C., § 1359. ] 


§ 7007. Recognizances Before Magistrates, Forfeiture, Action. 

All recognizances taken and forfeited before any justice of the peace or 
magistrate shall be forthwith certified to the clerk of the superior court of 
the county; and it shall be the duty of the prosecuting attorney to proceed 
at once by action against all the persons bound in such recognizances, and in 
all forfeited recognizances whatever, or such of them as he may elect to pro- 
ceed against. [L. ’54, p. 128, § 175; Cd. 81, § 1166; 2 H. C., § 1360.] 


See supra § 6711, action on forfeited recognizance before magistrates, suit on. 


1937 


32 7008-7011. J OF PROCEDURE IN CRIMINAL ACTIONS. [Tire XXXVIII. 


$ 7008. Action on Recognizance Not to be Barred, etc. 

No action brought on any recognizance given in any criminal proceeding 
whatever shall be barred or defeated, nor shal] judgment be arrested thereon, 
by reason of any neglect or omission to note or record the default of any 
principal or surety at the time when such default shall happen, or by reason 
of any defect in the form of the recognizance, if it sufficiently appear, from 
the tenor thereof, at what court or before what justice the party or witness 
was bound to appear, and that the court or magistrate before whom it was 
taken was authorized by law to require and take such recognizance; and a 
recognizance may be recorded after execution awarded. [Cf. L. 754, p. 129, 
§ 176; Cd. 81, $ 1167; L. ’91, p. 63, § 88; 2 H. C., § 1361.] 


that the bond was not declared forfeited 
because of the fact that the journal had 
not been signed by the judge. Such signa- 
ture is unnecessary to make journal entries 
valid: Id. 


It is no defense to action on bail bond 
voluntarily given that the conditions of the 
bone are more onerous than the statute 
permits: Ainsworth v. Territory, 3 W. T., 
270. Neither can defendant take the ground 
§ 7009. Costs, Liability for—How Taxed and Paid. 

No prisoner or person under recognizance who shall be acquitted by ver- 
dict or discharged because no indictment is found against him, or for want 
of prosecution, shall be liable for any costs or fees of any officer, or for any 
charge of subsistence while he was in custody, but in every such case the 
fees of the defendant’s witnesses, and of the officers for services rendered at 
the request of the defendant, and charges for subsistence of the defendant 
while in custody, shall be taxed and paid as other costs and charges in such 
cases. [Cf. L. 754, p. 129, § 177; L. ’77, p. 207, § 10; Cd. 781, § 1168; 2 H. 
C., § 1382. ] 


CHAPTER XV. 
OF SEARCH-WARRANTS. 


$ 7010. When Issued. 

When complaint shall have been made on oath to any magistrate author- 
ized to issue warrant in criminal cases that personal property has been stolen 
or embezzled, or obtained by false tokens or pretenses, and that the com- 
plainant believes that it is concealed in any particular house or place, the 
magistrate, if he be satisfied that there is reasonable cause for such belief, 
shall issue a warrant for such property. [L. 754, p. 100, $ 1; Cd. 781, § 967; 
2 H. C., § 1383. ] 


See supra §§ 4690, 4691, 
trates, 
The fourth amendment to the constitu- 


mation, and particularly describing the 
place to be searched, and the persons or 
tkings to be seized.” The constitution of 


who are magis- 


tion of the United States prohibits unrea- 
scnable searchas and seizures, and provides 
that “no warrants shall issue but upon 
probable cause, supported by oath or atftir- 


$ 7011. 


Washington provides that “no person shall 
be disturbed in his private affairs, or his 
home invaded, without authority of law”: 
Art. I, § 7. 


Additional Grounds for Issuing Warrant. 


Any such magistrate, when satisfied that there is reasonable cause, may 
also, upon like complaint made on oath, issue search-warrant in the following 


cases, to wit:— 
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1. To search for and seize any counterfeit or spurious coin, or forged 
instruments, or tools, machines, or materials prepared or provided for 
making either of them; l 

2. To search for and seize any gaming apparatus used or kept and to be 
used in any unlawful gaming-house, or in any building, apartment, or 
place resorted to for the purpose of unlawful gaming. [L. ’54, p. 101, § 2; 
Cd. 731, § 968; 2 H. C., § 1334.] 


See infra, $ 7404, search-warrants to seize into the possession of the sheriff, the court 


fighting birds, ete. cannot pr.sume that such possession was 

Under a sia ute permitting the destruc- wrongful y obtained, or th t the recitals 
tion of gambling apparatus seized and held and order of the court directing the de- 
as evidence upon the trial, where the rec-  struciion were unauthorized: Way v. Terri- 
ord ıs silent as to how the apparatus caime tory, 1 W., 415 


§ 7012. To Whom Directed—Contents of. 

All such warrants shall be directed to the sheriff of the county, or his 
deputy, or to any constable of the county, commanding such officer to search 
the house or place where the stolen property or other things for which he is 
required to search are believed to be concealed, which place and property or 
things to be searched for shall be designated and described in the warrant, 
and to bring such stolen property or other things, when found, and the 
person in whose possession the same shall be found, before the magistrate, 
who shall issue the warrant, or before some other magistrate or court having 
cognizance of the case. [L. 754, p. 101, § 3; Cd. 781, § 969; 2 H. C., § 1385.] 


FORM OF SEARCH-WARRANT. — The 
search-warrant should be specific in terms, 
both as to the place to be searched and the 
persons or things to be seized. General 
walrants have always been considered ille- 
gal: Money v. Leach, 1 W. Black., 556; Bell 
v. Clapp, 10 Johns., 263; Sandford v. Nich- 
ols, 13 Mass, 286; State v. Spencer, 38 Me., 30. 
To command a Search of the “suspected 
place’ is not sufficient: People v. Holcomb, 
3 Park. Cr., 655. Neither is a ‘‘building’’ a 
sufficient description of the place to be 
searched: State v. Spencer, supra. The de- 
ecription should be as certain in the war- 
rant as would be necessary in a aeed to 
convey such place: Jones v. Fletcher, 41 
Me.. 254; State v. Bartlett, 47 Me., 388. A 
warrant which describes the place to be 
searched as “ʻa place of common resort” is 
insufficient: Commonwealth v. Liquors, 97 
Mass.. 332. So a warrant directing the 
awelling house of a person to be searched 
only authorizes a search of the house which 
such person occupies, and not a house 
owned by him but occupied by another per- 
eon: McGlinchy v. Barrows, 41 Me., 74; see 
Flaherty v. Longley, 61 Me., 420. It is no 
objection to the warrant that several dif- 
ferent places are directed to be searched: 
Gray v. Davis, 27 Conn., 447. A description 
of the place to be searched, by giving the 
owrer’s name anda description of the kind 
of liquors which he was believed to keep, 
fs sufficient: State v. Thompson, 44 Ia., 399. 

DESCRIPTION OF THINGS.—The things 
to be searched for should also be specifi- 


cally described. Where property was «de- 
scribed as ‘three cases of misses’ and wo- 
men’s boots, of the value of one hundred 
dollars; a lot of oak-tanned soles, of the 
vaiue of fifty dollars; and ten sides of sole- 
leather of the value of forty dollars,” —this 
was held sufficient: Dwinnels v. Boynton, 
3 Allen, 310. So where the description was, 
“certain spirituous and intoxicating liquors, 
to wit, rum, gin. brandy, wine, alcohol, and 
ale,” it was held sufficient: State v. Whis- 
ky 5 N. H., 14. But a description of cer- 
tain ‘“‘goods, wares, and merchandise,” 
without any specification of their charac- 
ter, quality, number, or weight, or any 
other circumstance tending to distinguish 
them, was held not to be such a particular 
description as the constitution requires; 
Sandford v. Nichols, 13 Mass., 285. 

CFFICER MUST FOLLOW WARRANT. 
—It is incumbent upon the officer to strict- 
ly observe the directions of the warrant. 
If he be directed to seize only stolen sugar, 
and seize tea, he is a trespasser: Price V. 
Messenger, 2 Bos. & P., 6S. But he may 
seize goods described in the warrant, al- 
though they urn out not to be the mpar- 
ticular ones which the person procuring it 
had in mind: Stone v. Dana 3M t.. 98. Al- 
though, as a general rule, the officer should 
orly seize such goods as are specitied, yet 
there may be cases in which he would be 
justified in taking others: Crozier v. Cun- 
dy, 9 Dowl. & R., 224; State v. Brennan's 
Liquors, 25 Conn., 278. 


$ 7013. Execution of Warrant, Custody and Disposition of Property. 
When any officer, in the execution of a search-warrant, shall find any 


stolen or embezzled property, or shall seize any other things for which a 
search is allowed by this chapter, all the property and things so seized shall 
be safely kept by the direction of the court or magistrate so long as shall be 
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necessary for the purpose of being produced in evidence on any trial; and 
as soon as may be afterwards, all such stolen and embezzled property shall 
be restored to the owner thereof, and all other things seized by virtue of 
such warrant shall be destroyed under direction of the court or magistrate. 
[L. 754, p. 101, § 4; Cd. 781, § 970; 2 H. C., § 1386.] 


CHAPTER XVI. 
OF PROCEEDINGS RELATING TO FUGITIVES FROM JUSTICE. 


$ 7015. Governor’s Agent to Demand Fugitive—Proceedings. 

The governor of this state may appoint agents to demand of the executive 
authority of any state or territory any fugitive from justice, or any other 
person charged with felony or any other crime in this state; and whenever 
an application shall be made to the governor for that purpose, the prosecuting 
attorney, when required by the governor, shall forthwith investigate the 
ground of such application, and report to the governor all material circum- 
stanees which may come to his knowledge, with an abstract of the evidence 
and his opinion as to the expediency of the demand; but the governor may, 
in any case, appoint such agents without requiring the opinion of or any 
report from the prosecuting attorney, and the accounts of the agents ap- 
pointed for such purposes shall in all cases be audited by the state auditor 
and paid from the state treasury. [Cf. L. 754, p. 102, 5 5; Cd. ’81, § 971; L. 
791, p. 65, § 98; 2 H. C., § 1387.] 


The right of extradition between 'the sev- from Art. IV., § 2, of the Federal constitu- 
eral states of the United States is derived tion. 
$ 7016. Demand on Governor—Proceedings. 

When a demand shal] be made upon the governor of this state by the 
executive of any state or territory, in any case authorized by the constitution 
and laws of the United States, for the delivery over of any person charged 
in such state or territory with treason, felony, or any other crime, the prose- 
cuting attorney, or any other prosecuting officer, when required by the gov- - 
ernor, shall forthwith investigate the ground of such demand, and report to 
the governor all material facts which may come to his knowledge as to the 
situation and circumstances of the person so demanded, especially as to whether 
he is held in custody or is under recognizance to answer for any offense against 
the laws of this state or of the United States, or by force of any civil process, 
and also whether such demand is made according to law, so that such person 
ought to be delivered up; and if the governor be satisfied that such demand 
is conformable to law, and ought to be complied with, he shall issue his 
warrant, under the seal of the state, authorizing the agents who make such 
demand either forthwith, or at such time as shall be designated by the war- 
rant, to take and transport such person to the line of the state at the expense . 
of such agents, and shall aiso by such warrant require the civil officers within 
this state to afford all needful assistance in the execution thereof. [L. 754, 
p. 102, § 6; Cd. ’81, § 972; 2 H. C., § 1388.] 
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$ 7017. Warrant for Fugitive, Issuance of. 

Whenever any person shall be found within this state charged with 
an offense committed in any state or territory, and liable by the constitu- 
tion and laws of the United States to be delivered on the demand of the 
executive of such state or territory, any court or magistrate authorized to 
issue warrants in criminal cases may, upon complaint under oath setting 
forth the offense, and such other matters as are necessary to bring the 
offense within the provisions of law, issue a warrant to bring the person 
so charged before the same or some other court or magistrate so author- 
ized within the state, to answer such complaint as in other cases. [L. 54, 
p. 102, § 7; Cd. ’81, § 973; 2 H. C., § 1389.] 


~ $ 7018. Examination by Court or Magistrate. 

If, upon the examination of the person charged, it shall appear to the 
court or magistrate, by proof in addition to the oath of the complainant, that 
there is reasonable cause to believe that the complaint is true, and that such 
person may be lawfully demanded of the governor, he shall, if not charged 
with a capital crime, be required to recognize, with sufficient sureties, in a 
reasonable sum, to appear before such court or magistrate at a future day, 
allowing a reasonable time to obtain a warrant of the executive, and to abide 
the order of the court or magistrate; and if such person shall not so recognize, 
he shall be committed to prison, and there be detained until such day, in like 
manner as if the offense charged had been committed in this state; and if 
the person so recognizing shall fail to appear according to the conditions of 
his recognizance, he shall be defaulted, and the like proceedings shall be had 
as in the case of other recognizances entered into before such court or magis- 
trate; but if such person be charged with a capital crime, he shall be com- 
mitted to prison, and there be detained until the day so appointed for his 
appearance before the ‘court or magistrate. [L. 754, p. 103, § 8; Cd. ’81, 
§ 974; 2 H. C., 1390.] 


In the case of extradition, a prisoner ex- land v. Territory, 3 W. T., 131; see State v. 
tradited upon a certain charge may be Hall, 10 Am. St. Rep., 209, note; see col- 
tried for an offense slightly ditferent from lected cases in State v. Patterson, U6 Mo., 
the charge, if nothing appears to suggest 615; 22 S. W., 696. 
fraud in procuring the extradition: tiar- 
$ 7019. Discharge, When. 

If the person so recognized or committed shall appear before the court 
or magistrate upon the day ordered, he shall be discharged, unless he be 
demanded by some persons authorized by the warrant of the executive to 
receive him, or unless the court or magistrate shall see cause to commit him, 
or require of him to recognize anew for his appearance at some other day; 
and if, when ordered, he shall not so recognize, he shall be committed and 
be detained as before provided. Whenever the person so appearing shall 
be recognized, committed, or discharged, any person authorized by the war- 
rant of the executive may at all times take him into custody, and the same 
shall be a discharge of the recognizance, if any, and shall not be deemed an’ 
escape. [L. 54, p. 103, § 9; Cd. 81, § 975; 2 H. C., § 1391.] 
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§ 7020. Complainant Liable for Costs, When. 

The complainant in such cases shall be answerable for the actual costs 
and charges, and for the support in prison of any person so committed, and 
shall advance to the jailer one week’s board at the time of commitment, and 
so from week to week, so long as such person shall remain in jail; and if he 
fails to do so, the jailer may forthwith discharge the person from his custody. 
[L. 754, p. 103, § 10; Cd. 781, § 976; 2 H. C., § 1392.] 


Section 246 of 1 Hill’s Code, taken from tives, is omitted as obsolete, as it appears 
Laws of '75, p. 115, § 1, relating to expense to relate to claims existing at the time of 
of foreign government in returning fugi- its enactment 


CHAPTER XVII. 
OF REWARDS FOR THE APPREHENSION OF FUGITIVES. 


$ 7022. Standing Rewards by Governor for Certain Offenses. 

The governor shall offer a standing reward of two hundred dollars for 
the arrest of each person who shall place any obstruction on any railroad 
track, or who shall misplace any switch, rail, or ties on any such road, whereby 
the life of any person passing over said road may be endangered; and for the 
arrest of each person engaged in the robbing or attempting to rob any person 
upon, or having in charge, in whole or in part, any stage-coach, wagon, railroad 
train, or other conveyance engaged in carrying passengers, or any private 
conveyance within this state, the reward to be paid to the person making such 
arrest, out of any money in the [state] treasury not otherwise appropriated, 
immediately upon the conviction of the person so arrested; but no reward 
shall be paid except after such conviction. [L. 777, p. 283, § 1; Cd. 781, 
§ 1290; 1H. C., § 2941.] 


See supra § 100, subd. 8, rewards for fugitives, 


$ 7023. Auditor to Draw Warrant. 

The auditor of state shall draw a warrant upon the treasurer for the 
amount of the reward, upon presentation to him of a certificate of the clerk 
of the court where the conviction was had, of such conviction, and the finding 
of the court that the satisfactory proof was made that the person claiming 
the reward is entitled thereto, under the provision of the preceding section. 
[L. 77, p. 284, § 2; Cd. 81, § 1291; 1 II. C., § 2942.] 


§ 7024. Rewards by County Commissioners, When. 

The county commissioners in the several counties of this state, when 
in their opinion the public good requires it, are hereby authorized to offer 
and pay a suitable reward, not to exceed five hundred dollars in any one case, 
to any person or persons who, in consequence of such offer, apprehends, brings ` 
back, and secures any person or persons convicted of or charged with any 
criminal offense, if the offense be a felony. [L. ’86, p. 124, § 1; 1 H. C. 
§ 2943. ] 
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§ 7025. Payment of Rewards Offered by Commissioners. 

Whenever any such reward has been offered by any board of county 
commissioners for the apprehension of any person or persons convicted of 
or charged with any criminal offense, if the offense be a felony, the person 


or persons who shall first apprehend, bring back, and secure such person or 
persons so charged shall be entitled to such reward, and the board of county 


commissioners who have offered such reward are authorized to draw a war- 
rant or warrants on the county treasurer for the amount of such reward, who 
shall pay the amount of said warrant or warrants out of any money in the 
county treasury not otherwise appropriated. [L. *86, p. 124, § 2; 1 H. C., 
§ 2944. ] 


§ 7026. Conflicting Claims for, How Determined. 

When more than one claimant applies for the payment of any reward, 
offered by any board of county commissioners, such commissioners shall deter- 
mine, in their respective counties, to whom the same shall be paid, and if to 
more than one person, in what proportion to each; and their determination 
shall be final and conclusive. [L. 86, p. 124, § 3; 1 H. C., § 2945.] 
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TITLE XXXIX. 


OF THE SEVERAL CLASSES OF OFFENSES AND OF THEIR 


PUNISHMENT. 
CHAPTER I. OF OFFENSES AGAINST THE PERSON : : : 7035 
II. Or Orrenses AGAINST THE PUBLIC PEACE . ’ 7073 


III. Or OFFENSES AGAINST PROPERTY 
ART. 1. ARSON. À : ; : ; : 7094 


Art. 2. ROBBERY, BURGLARY, LARCENY AND EM- 


BEZZLEMENT . ; : . ; . : 7103 
ArT. 3. FORGERY AND COUNTERFEITING i 7128 
ART. 4. Trespass AND MALIcIouUs MISCHIEF : 7136 
ART. 5. FRAUD AND DECEIT j ; . 7165 


IV. Or OFFEN9ES AGAINST PUBLIC JUSTICE AND OFFICIAL 
Duty ; : ; : : : ; ‘ 7185 
V. OF OFFENSES Acainst Pustic Morality AND Decency 7226 
VI. OF OFFensEs AGAINST PUBLIC HEALTH, SAFETY AND 
CONVENIENCE . ; : ; A : ; 7275 


VII. OF OFFrensks AGAINST PuBLic TRADE, POLICY AND 


Porce Economy : ; ; : ; ; 7310 

VIII. Or OFFENSES AGAINST THE SUFFRAGE . : .. 7415 

IX. Or OFFENSES NOT SPECIALLY PROVIDED FOR . : 7435 
CHAPTER I. 


OF OFFENSES AGAINST THE PERSON. 


$ 7035. Murder in First Degree, Defined. 

Every person who shall purposely, and of deliberate and premeditated 
malice, or in the perpetration, or attempt to perpetrate, any rape, arson, rob- 
bery, or burglary, or by administering poison, or causing the same to be done, 
kill another, shall be deemed guilty of murder in the first degree, and upon 
conviction thereof, shall suffer death. But this shall in no case prevent the 
exercise of the pardoning power of the governor, or the authority to commute 
the punishment from that of death to imprisonment for life. [Cf. L. 754, p. 
78, § 12; Cd.’81, § 786; L.’91, p. 119, $1; 2 H. P.C., $1; see Ind., § 1904. ] 
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See infra § 7038, murder in second degree 
defined. 

See notes to § 6943, evidence, etc., variance. 

See notes to § 6550, sufficiency of indict- 
ment, etc. 

See notes to § 6946, instructions, etc. 

Sve notes to § 69%9, acquittal by reason of 
insanity. 

See supra § 6997, pardoning power. 

See supra § 6955 and notes, jury may find 
the degree. 

See supra § 6938, defendant to be person- 
ally present. 

See infra § 7439, attempt to commit mur- 
der. 

A homicide on an Indian reservation is 
within the federal jurisdiction: Shapoon- 
mash v. U. S., 1 W. T., 188. 

In capital cases presumptions are not 
made in favor of the regularity of the pro- 
ceedings: Id. 

Murder in the first degree is defined by 
this section in clear, precise and compre- 
hersive language, and sets out every act 
necessary to be alleged in charging the 
crime: State v. Day, 4 W., 104, 107. 

Unless deliberation and premeditation ex- 
ist the killing can only be murder in the 
second degree: Freidrich v. Territory, 2 W., 
358, 369. 

A defendant charged with murder in the 
first degree by administering poison may be 
convicted of murder in the second degree, 
or of manslaughter, pursuant to the pro- 
visions of § 6955 supra, permitting convic- 
tions for inferior degrees when the offense 
consists of different degrees: State v. Greer, 
11 W., 244. 

An indictment charging murder, as at 
common law, is sufficient to sustain a ver- 
dict of murder in the first degree under our 
statute. The peculiar circumstances dis- 
tinguishing murder in the first degree need 
not be set out; and the jury, from the evi- 
dence, are to determine the degree: Lescni 
v. Territory, 1 W. T., 13. 


OF OFFENSES AGAINST THE PERSON. 


[32 7036, 7037 


Murder is now purely statutory, and not a 
common law crime, and, in order to con- 
stitute murder in either degree, it is neces- 
sary that there must have been a specific 
intent or purpose to kill: Blanton v. State, 
1 W., 265, 268. 

One who kills a person by mistake or mis- 
adventure, while attempting with deliberate 
and premeditated malice to kill another, is 
guilty of murder in the first degree: State 
v. McGonigle, 14 W., 594. 

It is not incumbent upon one assailed 
while on his own premises outside of his 
dwelling house to retreat, or consider 
whether a retreat can be safely made, be- 
fore availing himself of the right of 'self- 
defense, where he has reasonable grounds 
to believe, and does in good faith believe, 
that his assailant intends to take his life 
or do him great bodily harm: State v. 
Cushing, 14 W., 527. 

GENERALLY. —For exhaustive note on 
degrees of murder under statutory provis- 
ions, see Whiteford v. Commonwealth, 18 
Am. Dec., 774, 787. 

To con stitute murder or manslaughter the 
killing must have been unlawful: Pinder v. 
State, 26 Am. St. Rep., 75, 85, note. 

Malice, express or implied, defined: Mar- 
tinez v. State, 28 Am. St. Rep., 89, 898, note; 
State v. Levelle, 27 Am. St. Rep., 799, 810, 
ncte. 

Presumptions from use of deadly weapon: 
Sullivan v. State, 48 Am. St. Rep., 22, 29, 
note; State v. Norwood, 44 Am. St. Rep., 
498, 500, note: State v. Levelle, supra. 

As to justification for killing in self-de- 
fense, see note to Pinder v. State, supra; 
Commonwealth v. Breyessee, 40 Am. St. 
Rep.. 729, 732, note; Sullivan v. State, 48 Am. 
St. Rep., 22, 28, note; Karr v. State, 46 Am. 
St. Rep., 17, 19, note. 

Insanity as a defense: 


See note to State 
v. Levetle, supra. 


§ 7036. Endangering Life by Obstructions on Railways, etc. 
Any person or persons who shall wilfully or maliciously place any ob- 


struction on any railroad track or road bed, or street car track in this state, 
or who shall loosen, tear up, remove or misplace any rail, switch, frog, guard 
rail, cattle guard, or any part of such railroad track or road bed, or street car 
track, or who shall tamper with or molest any such road, road bed or track, or 
who shall destroy or damage any locomotive, motor or car on said ‘track, or 
who shall otherwise interfere with the maintenance or operation of such road 
so as to endanger the safety of any train, car, motor or engine, or so as to 
endanger [life] or injure any passenger or person riding thereon, or being 
about the same, shall, upon conviction thereof, be punished by imprisonment 
in the penitentiary for any term not exceeding twenty years nor less than one 
year. [Cf. Cd. 81, §§ 788, 789; L.’91, p. 120, § 4; 2 H. P. C., §§ 24, 25; L. 
°95, p. 94, § 1.] 


The act of '9 has no repealing clause, but 
is kelleved to supersede 88 24 and 25 of 2 
Hill’s Penal Code. Said § 25 is as follows: 

“Section 25. Any person who shall wil- 
fully and maliciously displace any switch 
or rail, or disturb, injure, or destroy any 
part of a track or bridge, of any railroad, 
or place any obstruction thereon, with in- 
tent that any person or property passing 


$ 7037. Death Caused by Obstructing 


over said railroad shall thereby be injured, 
and thereby endangering and not destroying 
human life, or thereby causing injury or 
destruction of property, upon conviction 
thereof shall be punished by imprisonment 
in the penitentiary for a term of not less 
than one nor more than ten years, and shall 
be kept at hard labor.’ 


Railroad, etc.—Murder. 


Any person or persons who shall, within this state, wilfully or maliciously 


° 
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place any obstruction upon any railroad track or road bed, or street car track, 
or shall misplace, remove, obstruct, detach, damage or destroy any rail, switch, 
frog, guard rail, cattle guard or any other part of such railroad, track or road 
bed, or street car track, or who shall otherwise interfere with the maintenance 
and operation of such road, thereby causing the death of any person, whether 
passenger or employee of such railroad or street railway or otherwise, shall, 
upon conviction thereof, be deemed guilty of a felony and shall be punished 
as for murder in the first degree. [Cf. L. ’73, p. 182, § 13; Cd. °81, § 787; 2 
H. P. C., § 2; L. 95, p. 95, § 2.] 


$ 7038. Murder in Second Degree, Defined. 

Every person who shall purposely and maliciously, but without delibera- 
tion and premeditation, kill another, every such person shall be deemed guilty 
of murder in the second degree, and upon conviction thereof shall be impris- 
oned in the penitentiary for a term not less than ten’nor more than twenty 
years, and kept at hard labor. [L. 54, p. 78, § 13; Cd. 81, § 790; 2 H. P.C., 
§ 3; see Ind., § 1907; Or., § 1715.] 


See notes to § 7035. murder in first degree. If a homicide nas been proven, the pre- 
See notes to § 6850, sufficiency of indict- sumption is that it was murder in the sec- 
ment, etc. ond degree, and such presumption must be 


See notes to § 6943, evidence, etc., on trial. given force unless there is something in the 
See notes to § 6946. instructions, etc., on case to rebut it: State v. Payne, 10 W., d4o. 
trial. 


§ 7039. Killing in Dueling Murder in Second Degree. 

If either party to a duel be killed, the survivor shall be deemed guilty of 
murder in the second degree. [L. 754, p. 78, § 14; Cd. ’81, § 791; 2 H. P.C., 
§ 4; see Ia., § 5151.] 


See infra $§§ 7052, 7033, punishment for engaging in or encouraging dueling. 


§ 7040. Mortal Wound Inflicted in Dueling Murder in Second Degree. 

If any person shall by previous appointment made within fight a duel 
without this state, and in so doing shall inflict a mortal wound upon any per- 
son, whereof the person so injured shall die, such person so offending shall 
be deemed guilty of murder in the second degree within any county in this 
state. [L. 54, p. 78, $ 15; Cd. *81, § 792; 2 H. P. C., $ 5; sce Ind., § 1906.] 


§ 7041. Seconds in Dueling Guilty of Manslaughter, When. 

Any person who shall be present at a ducl as second, when either party 
thereto shall be killed, or a mortal wound inflicted, and whereof death shall 
ensue, shall be deemed guilty of manslaughter. [L. *54, p. 79, § 20; Cd. °81, 
SWT R HP CaS 6] 


§ 7042. Manslaughter, Defined. 

Every person who shall unlawfully kill any human being without malice, 
express or implied, either voluntarily upon a sudden heat, or involuntarily, but 
in the commission of some unlawful act, shall be deemed guilty of man- 
slaughter. [L. ’o4, p. 78, § 16; Cd. 781, § 793; L. `™91, p. 119, X 2; 2 IL P. 
C., $ 7; Ind., § 1908.] 


See notes to § 6550, sufficiency of indict- See notes to $ 6943, eviderce, ete., on trial. 
Ment, ete. See § 646 and notes, instructions, ete. 
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$ 7043. Assisting Commission of Self-Murder, Manslaughter. 

Every person deliberately assisting another in the commission of self- 
murder shall be deemed guilty of manslaughter. [L. 54, p. 78, § 17; Cd. 81, 
$ 794; 2 H. P. C., § 8; see Or., § 1720.] 


$ 7044. Overloading Vessel Causing Death, MansJaughter. 

Any person navigating any boat or vessel for gain, who shall wilfully 
or negligently receive so many passengers, or such a quantity of other lading, 
that by means thereof such boat or vessel shall sink or overset, and thereby 
any human being shall be drowned or otherwise killed, shall be deemed guilty 
of manslaughter. [L.’54, p. 78, § 18; Cd.’81,§ 795; 2 H. P.C., § 9.] 


$ 7045. Steamboat Officers Guilty of Manslaughter, When. 

If the captain or any other person having charge of any steamboat used 
for the conveyance of passengers, or if the engineer or other person having 
charge of the boiler of such boat, or of any other apparatus for the generation 
of steam, shall, from ignorance or gross neglect, or for the purpose of excelling 
any other boat in speed, create, or allow to be created, such an undue quantity 
of steam as to burst or break the boiler or other apparatus in which it shall be 
generated, or any apparatus or machinery connected therewith, by which 
bursting or breaking any person shall be killed, every such captain, engineer, 
or other person shall be deemed guilty of manslaughter. [L. 754, p. 78, § 19; 
Cd. 781, § 796; 2 H. P. C., § 10.] 


§ 7046. Punishment for Manslaughter. 

Any person convicted of manslaughter shall be punished by imprisonment 
‘in the penitentiary not less than one year nor more than twenty years, and 
shall be fined in any sum not exceeding five thousand dollars. [L. ’54, p. 79, 
§ 21; Cd. 81, § 798; 2 H. P. C., § 11.] 


§ 7047. Malicious Mayhem, Defined. 

Every person who, on purpose, and of malice atopetlicuane shall unlaw- 
fully disable the tongue, put out an eye, cut or bite off the nose, ear, lip, or 
other member of any person, with intent to disfigure or disable such person, - 
shall be deemed guilty of malicious mayhem, and upon conviction thereof 
shall be imprisoned in the penitentiary not more than fourteen ycars nor 
less than one year, and be fined in any sum not exceeding one thousand 
dollars. [L. 754, p. 79, § 26; Cd. 781, § 803; 2 H. P. C., § 12; Ind., § 1912; 
see Or., § 1735; Ia., § 5156.] 


See notes to § 6946, instructions, ete. 


g 7048. Simple Mayhem, Defined. 

Every person whoshall violently and unlawfully,but without premedita- 
tion, deprive another of the use of any bodily member, or who shall unlawfully 
and wilfully, but without premeditation, disable the tongue or eye, or bite the 
nose, ear, or lip of another, shall be deemed guilty of sigaple mayhem, and on 
conviction thereof, shall be imprisoned in the county jail not more than one 
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year nor less than one month, and be fined in any sum not exceeding two 
thousand dollars, or fined only. [L. 54, p. 80, § 32; Cd. ’81, § 804; 2 
H. P. C., § 13; Ind., § 1913.] 


§ 7049. Kidnaping, Defined. 

Every person who shall steal and take, or forcibly and unlawfully arrest, 
any person, and convey such person to parts without the state of Washing- 
ton, or aid or abet therein, or who shall furcibly and unlawfully take or assist, 
or aidor abet.in forcibly and unlawfully taking or arresting any perscn, with 
intent to take such person to parts without said state, shall be deemed guilty 
of kidnaping, and upon conviction thereof shall be imprisoned in the peni- 
tentiary not more than fourteen nor less than one year, and be fined not more 
than five thousand dollars nor less than one hundred dollars. [L. ’54, p. 81, 
§ 35; Cd. ’81,§ 817; 2 H. P.C.,§ 14; see Ind., § 1915; see Cal. P. C., § 207.] 


The words ‘‘without having first estab- 


or child from their own country, and send- 
lished a claim upon the services of such 


ing them into another: 4 Bla. Com., 219. 


person, according to the laws of this state 
or of the United States,” in former coditi- 
cations, are omitted as being a relic of the 
“Fugitive Slave Law.” 

Kidnaping. at the common law, is seizing 
@ person, and carrying him to a place where 
he is out of the protection of the law: 


It is considered an aggravated species of 
false imprisonment: Click v. State, 3 Tex., 
252. The requisiles of an indictment charg- 
ing kidnaping are: 1. An averment of an 
assault; 2. The carrying away or trans- 
porting of the party Injured from his own, 
state or country into another, unlawfully,, 


1 Wharton’s Crim. Law, 8th Ed., § 590. As 
defined by Blackstone, it is the forcible ab- 
duction or stealing away of a man, woman 


§ 7050. Kidnaping Child. 

If any person maliciously, forcibly, or fraudulently lead, take, decoy, 
or entice away any child under the age of twelve years, with the intent to detain 
or conceal such child from its parent, guardian, or other person having the: 
lawful charge of such child, he shall be punished by imprisonment in the 
penitentiary not more than ten years, or by fine not exceeding one thousand 
dollars, or by both such fine and imprisonment. [Cd. ’81, § 818; 2 H. P. C., 
§ 15; see Or., § 1747; Cal. P. C., § 278; Ia., § 5165; Ind., § 1919.] 


One may be prosecuted by one indictment 


and against his will: Id. See People v.: 
Chu Quong, 15 Cal., 332; see also 1 Arch- 
bold’s Crim. PL & Pr., 987. 


two offenses, because a person may, by & 
or information, under the above section, for single act, endeavor to accomplish two or 
the crime of attempting to take and entice mcre criminal results: People v. Milne, 60 
away two children under the age of twelve Cal 
years, with intent, etc. It would not charge 


$ 7051. Venue of Offense of Kidnaping—Consent as Defense. 

Every offense mentioned in the last two sections may be tried either in the 
county in which the same may have been committed, or in any county in or to 
which the person so seized, taken, inveigled, kidnaped, shall have been taken, 
‘confined, held, carried, or brought; and upon the trial of any such offense, the 
consent thereto of the person so taken, inveigled, kidnaped, or confined shall 
not be a defense, unless it shall be made satisfactorily to appear to the jury 
that such consent was not obtained by fraud, nor extorted by duress or by 
threats. [L.’54, p. 84, § 36; Cd. 81, § 819; 2 H. P.C., $ 16.] 


The words 
shall be sold or transferred,” 


codifications, are omitted as a relic of the 
“Fugitive Slave Law.” 


“or sold, or whose services 
in former 


§ 7052. Punishment for Dueling. 
® ° . 
Every person who shall engage in a duel with any deadly weapon, al- 
though no homicide ensue, or shal] challenge another to fight a duel, or shall 
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send or deliver any written or verbal message purporting or intending to be 
such challenge, although no duel ensue, shall be imprisoned, on conviction 
thereof, in the penitentiary not more than ten years nor less than one year. 
[L. 754, p. 79, § 22; Cd. 781, § 799; 2 H. P. C., § 31; see Or., § 1736.] 


See supra §§ 7089-7041, killing in dueling, etc. 


§ 7053. Punishment for Sending or Accepting Challenge. 

Every person who shall accept such challenge, or who shall knowingly 
carry or deliver any such challenge or message, whether a duel ensue or not, 
and every person who shall be present at the fighting of a duel, with deadly 
weapons, as an aid or second, or who shall advise, encourage, or promote such 
duel, shall, on conviction thereof, be imprisoned in the penitentiary not more 
than five years nor less than six months. [L. 54, p. 79, § 23; Cd. ’81, § 800; 
2 H. P. C., § 32; see Or., § 1737. ] 


§ 7054. Assault and Battery, Defined. 
Assault and battery is the unlawful beating of another; and a person 
duly convicted thereof shall be fined in any sum not exceeding one thousand 


dollars, or imprisoned in the county jail not exceeding one year. [L. 69, p. 
203, § 30; Cd. ’81, § 808; 2 H. P. C., § 19.] 


Actual violence alleged as a fact in the unlawful and unjustifiable use of force and 


transaction of an assault with an intent to 
commit rape will justify a conviction of an 
araul and battery: State v. Keen, 10 W., 


In some of the code states assault and bat- 
tery are two separate and distinci offenses. 
In this state assault is a separate offense 
from “assault and battery.” See next 
succeeding = section. Every battery in- 
cludes an assault. but assault does not in- 


violence upon the person of another, how- 
ever slight. If justifiable, it is not an assault 
and battery: Commonwealth v. McKie, 61 
Am. Dec., 410, 412; Kirkland v. State, 43 
Ind., 146; Jornigan v. State, 6 Tex. App., 465; 
United States v. Ortega, 4. Wash. C. C.. 531, 
Whether the act in any particular case is 
an assault and battery, or a gentle imposi- 
tion of hands, or a proper application of 
force, depends upon the question whether 


clude battery: People v. Helbing, 61 Cal.. there was justifiable cause: Commonwealth 
620. An assault and battery consists in the v. McKie, supra. 
§ 7055. Assault, Defined. 


An assault is an attempt in a rude, insolent, and angry manner unlawfully 
to touch, strike, beat, or wound another person, coupled with a present ability 
to carry such attempt into execution, and every person convicted thereof shall 
be fined in any sum not exceeding five hundred dollars, to which may be added 
imprisonment in the county jail not exceeding six months. [L. 54, p. 80, § 29; 
Cd. 781, § 805; 2 H. P. C., § 20.] 


The words ‘“‘to kill with a pistol’ are of ‘‘wound’’ used in the statute, and include 
more extensive signification than either of all that is signified by either, or all of them: 
the words ‘‘touch,’’ ‘‘strike,’’ ‘“‘heat’”’ or State v. Feamster, 12 W., 461 


$ 7056. Provoking Assault, etc.—Jurisdiction. 

Every person who shall, by word, sign, or gestures, wilfully provoke or 
attempt to provoke another person to commit an assault and battery or other 
breach of the peace shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall be fined in any sum not exceeding twenty-five dollars, and 
shall stand committed until such fine and costs are paid. Justices of the peace 
shall have exclusive original jurisdiction of prosecutions under this section 
within their respective counties. [L.’86, p.79,$1; 2 H. P.C., § 21.] 
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§ 7057. Assault With Intent to Commit Felony. 
An assault with an intent to commit murder, rape, the infamous crime 


against nature, mayhem, robbery, or grand larceny shall subject the offender 
to imprisonment in the penitentiary for a term of not less than one year 
nor‘more than fourteen years. [L. *54, p. 80, § 27; L. ’69, p. 203, § 28; Cd. 


81, § 806; 2 H. P. C., § 22; Cal. P. C., $ 220.] 


See notes to § 6850, sufficiency of indict- 
ment, ete. 

See notes to § 6943, evidence, etc. 

See notes to § 69416, instruction. 

See notes to § 7062, punishment for rape. 

See infra § 7437, attempts to commit crime. 

See infra § 7226, sodomy defined, punish- 
ment for. 

Although this section does not define sod- 
omy, nor impose a penalty for its commis- 
sion, yet. under the statutory provision of 
§ 6774 supra, making all common law offenses 
indictable, a prosecution will be sustained for 


an assault with intent to commit such crime: 
State v. Place, 5 W., 773. 

To constitute assault with intent to com- 
mit murder, there must co-exist qa consum- 
mated assault, as contradistingulshed from 
the mere attempt, and a specific intent to 
commit murder: State v. Fcamster, 12 W., 
451, 463. 

Actual violence alleged as a fact in the 
transaction of an assault with intent to 
commit rape will justify a conviction of an 
assault and battery unaer § 7U0o4 supra: 
State v. Keen, 10 W., 93. 


$ 7058. Assault With Deadly Weapon, etc., to Do Bodily Harm. 

An assault with a deadly weapon, instrument, or other thing, with an 
intent to inflict upon the person of another a bodily injury, where no consid- 
erable provocation appears, or where the circumstances of the assault show 
a wilful, malignant, and abandoned heart, shall subject the offender to impris- 
onment in the penitentiary not exceeding two years, or to a fine not exceeding 
five thousand dollars, or to both such fine and imprisonment. [L. 69, p. 203, 
§ 29; Cd. ’81, § 807; 2 H. P. C., § 23.] 


fact that it was without considerable prov- 
ocation, or that it Was the impulse or the 
wilful, abandoned and malignant heart: 
State v. Ackles, S W.. 462, 465. 

As to what constitutes assault with a 
deadly weapon, see State v. Herron, 12 
Mont.. 230; 38 Am. Stat. Rep., 576, 550, note. 


See notes to § 6850, sufficicney of indict- 
ment, ete. 

See supra § 7055, assault defined. 

In order to charge the statutory felony 
under this section. it was necessary to set 
forth in the information, not only that the 
assault Was with a deadly weapon with in- 
tent to inflict bodily injury, but the further 


$ 7059. Assault With Whip and Armed With Deadly Weapon. 

Every person who shall assault and beat another with a cowhide or whip, 
having with him at the time a pistol or other deadly weapon, shall, on convic- 
tion thereof, be imprisoned in the county jail not more than one vear nor less 
than three months, and be fined in any sum not exceeding one thousand dollars. 
[L. *54, p. 80, § 28; Cd. 781, $ 809; 211. P. C., § 39.] 


§ 7060. Administering Poison With Intent to Kill. 

Every person who shall administer, or procure to be administered, any 
poison to any other human being, with intent to kill the person to whom the 
same shall be administered, if death do not ensue, upon conviction thereof 
shall be imprisoned in the penitentiary not more than twenty years nor less 
than two years. [L. *54, p. 79, $ 24; Cd. ’81, $ 801; 2 H. P. C., § 26; Cal. 
P. C., § 216. ] 


§ 7061. 

Every person who shall mingle poison with any food, drink or medicine, 
with intent to injure any human being, or who shall poison any spring, well, 
or reservoir of water, with such intent, shall, upon conviction thereof, be im- 
prisoned in the penitentiary not more than fourteen years nor less than one 


Poisoning Food, etc., With Intent to Injure. 
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year. [L. 754, p. 79, § 25; Cd. ’81, § 802; 2 H. P. C., § 27; see Ia., § 5176; 


see Ind., §$ 1919, 1920.] 


$ 7062. Rape. 


A person shall be deemed guilty of rape who, — 
1. Shall, by force and against her will, ravish and carnally know any female 


of the age of eighteen years or more; 


2. Shall, by deceit, deception, imposition or fraud induce a female to submit 


to sexual intercourse; 


3. Shall carnally know any female child under the age of eighteen years. 
Any person convicted of the crime of rape, as defined by this section, shall 
be punished by imprisonment in the penitentiary for life or any term of years. 


[Cf. L. 754, p. 80, § 33; Cd. ’°81, § 812; 


97, p. 19, $§ 1, 2; see Ia., § 5160. ] 


See notes to § 6850, sufficiency of indict- 
ment, etc. 


See notes to § 6943, evidence, ete. 

See notes to § 6946, instructions, ete. 

Without a statute, rape would still he an 
offense at common law: In re Rafferty, 1 


Though the laws of thia state make it 
rare to have carnal Knowledge of a female 
under the age of consent, even with her con- 
sent, there can, In the absence of fraud, be 
no assault with intent to rape, when she 
consents, since there can be no assault with- 
out foree or fraud: Whitcher v. State. 2 
Le 286; cited in State v. Carter, 8 W., 272, 


This section punishes carnal knowledge 
and abuse of any femate under the age of 
consent, without regard to the question of 
violence, and § 7427 infra punishes an un- 
successful attempt to commit a crime: State 


L. ’86, p. 84, $ 1; 2 H. P. C., § 28; L. 


v. Berzaman, 10 W., 277, 278; see People v. 
Gardner, 98 Cal.. 127. 

Under thig secticn and § 7437 infra, subd. 
1, a sentence of imprisonment for ten years 
is warranted upon a corviction of an at- 
tempt to commit the crime of carnal inter- 
course with a female under the age of con- 
sent, and is not excessive: State v. Berza- 
man, supra. 

For necessary elements of the crime of at- 
temnt to commit rape, see State v. Lung, 
21 Nev., 209: 37 Am. Stat. Rep., 505, 511, note: 
McGuff v. State, 16 Am. Stat. Rep., note 30. 

The age of consent in this state, as re- 
spects the crime of rape, is twelve years, and 
not sixteen, since the act of °86, p. 84, at- 
tempting to amend Code of ‘S81, 812, bv 
substituting the word ‘‘sixtren’’ for the word 
“twelve” was void for the reason that its 
object was not «xpressed in its title: State 
v. Halbert. 14 W., 306; affirmed in State v. 
Dillon, 14 W., 703. 


§ 7063. Rape by Administering Drugs, etc. 
If any person unlawfully have carnal knowledge of any female by admin- 


istering to her any substance or by any other means producing such stupor or 
such imbecility of mind or weakness of body as to prevent effectual resistance, 
or have such carnal knowledge of an idiot or female naturally of such imbecil- 
ity of mind or weakness of body as to prevent effectual resistance, he shall, 
upon conviction, be punished as provided in the last preceding section. [Cd. 
81, § 814; 2 H. P. C., § 29; Ia, § 5162. ] 


See notes to § 6850, sufficiency of indict- 
ment, etc. 

Sce notes to § 6943, evidence, ete, 

See notes to § 616, instructions, ete. 


For attempt to commit rape by adminis- 
tering drugs to render female unconscious, 
see State v. Lung, 21 Nev., 209; 37 Am. Stat. 
Rep., 505, 511, note, 


$ 7064. Forcing Woman to Marry or be Defiled. 

If any person take any woman unlawfully and against her will, and by 
force, menace, or duress compel her to marry him or any other person, or to be 
defiled, he shall be fined not exceeding one thousand dollars, and imprisoned 
in the penitentiary not exceeding ten years. [Cd. 81, § 813; 2 H. P. C., § 36; 
Ia., § 5161.] 


No particular amount of force is necessary 
to constitute the offense of defilement under 
this section, and it was probally intended to 
cover cases in which there is no force, ex- 
cepting that which is constructive, and in 
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which the act is accomplished principally 
by means of duress, acting to subdue the 
Will; but it contemplates at least an act 
against the will; Pollard v. State, 2 la., Wi. 
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§ 7065. Enticing Female Child for Prostitution. 

If any person take or entice away any unmarried female under the age 
of fifteen years from her father, mother, guardian, or other person having the 
legal charge of her person, without their consent, for the purpose of prostitu- 
tion, he shall, upon conviction, be punished with imprisonment in the peni- 
tentiary for not more than three years, or by a fine of not more than one thou- 
sand dollars, and imprisonment in the county jail not more than one year. 


[Cd. 781, § 815; 2 H. P. C., § 34; Ia., § 5164; Cal. P. C., § 267. ] 


“TAKES AWAY” A FEMALE.—Neither 
the language nor the intent of the statute 
requires that the taking should be by force, 
either actual or consiructive; but both are 
accomplished if it is accompanied by im- 
proper solicitations or inducements: People 
v. Marshall, 59 Cal., 386. The girl need not 
be under the immediate control of her fath- 
er, for the purpose of this section; if While 
out under employment ane is taken away 
and placed in a house of prostitution, she is, 
in contemplation of law, taken from her 
father: People v. Cook, 61 Cal., 478: Fora 
case of insufficient taking from the mother, 
see People v. Murray, 3 West Coast Rep., 


525. 

“PURPOSE OF PROSTITUTION.” —It is 
not necessary that there should be express 
testimony to the fact that the taking was 
for the purpose of prostitution. Acts are the 
surest indications of one’s purpose: People 
v. Marshall, 59 Cal., 386. 

“OTHER PERSON HAVING THE LE- 
GAL CHARGE OF HER PERSON.”—The 
following meaning was given to these words 
by the supreme court of Iowa, in construing 


a somewhat similar statute: ‘‘They do not 
mean, in our opinion, that guch person shail 
have all the power and authority over the 
child possessed by the parent or legally ap- 
pointed guardian. Nor do they mean a per- 
son wno has the temporary charge, or a 
charge for a particular purpose, as a school- 
mistress or governess If otherwise mad: 
out, the crime would be complete, if the tak- 
ing away was without the consent of the 
person, who, with the permission of the 
parents, if living, was intrusted with the 
care, custody, charge or control of the child 
as an actual member of the family. If she 
was temporarily at a relative’s house, and 
he should consent, and the parent not, this 
would nct excuse the person charged. $ > © 
If the parents are dead, and no guardian has 
been appointed, those with whom she Te- 
sided as a member of the family, and who 
had her wholly under their care and protec- 
tion, would have the ‘legal charge of her 
person,’ within the meaning of the statute’: 
State v. Ruhl. 8 Iowa, 447, 452. See Bishop 
on Ne Crimes, § 633, and cases there 
cited. 


§ 7066. Seduction—Subsequent Marriage. 
If any person seduce and debauch any unmarried woman of previously 


chaste character, he shall be punished by imprisonment in the penitentiary not 
more than five years, or by fine not exceeding one thousand dollars and im- 
prisonment in the county jail not exceeding one year. If before judgment 
upon an indictment the defendant marry the woman thus seduced, it is a bar 
to any further prosecution for the offense. [Cd. ’81, § 816; 2 H. P. C., § 35; 
Ia., §§ 5166, 5167. | 


See supra notes to § 6943, evidence. 

Inducements held suflfici:nt to constitute 
the offense of seduction, considering the ten- 
der age of the girl: State v. Carter, 8 W., 
2i2, 274. 

Carnal intercourse with an unmarried girl 
of sixteen, attained by overpowering and 
tickling her until she yields, accanpanied 
merely by promises not to get her into trou- 
ble, ete., does not constitute seduction: State 
v. Cochran, 19 W., 562; State v. Carter, 8 W., 
272, distinguishing. 

GENERALLY.—Unlawful sexual inter- 
course for consideration paid is not seduc- 


tion: State v. Fitzgerald, 63 Ia., 268; or 
‘voluntary submission without promise of 
marriage: Baird v. Bohner, 72 Ia., 318. 


There must be some artifice or false prom- 
Ase, by which the virtuous female is induced 


The words “of previously chaste charac- 
ter” are used in their true sense as dis- 
singuished from reputation: Ande v. State, 
d la.. 389; Boak v. State, 5 Ia.. 430. 

A female who has been unchaste may re; 
form and acquire a chaste character, such 
as is referred to in the statute: State v. 
Carron, 18 Ia., 372. 

The previous chaste character of the pros- 
ecutrix is presumed, and must be overcome 
by a preponderance of evidence: State v. 
Wells, 48 Ia., 671. The question of chastity 
must refer to time previous to seduction: 
State v. Deftrick, 51 Ia., 467. 

The marriage contemplated by this sec- 
tion is encouraged by the law. and contracts 
entered into in contemplation thereof are 
not invalid as being made under duress, and 
will be upheld: Armstrong v. Lester, 43 Ia.. 


to surrender her person: State v. Fitzger- 159, 
4 


ald, supra; State v. Crawford, 34 Ia., 
$ 7067. Feticide. 

Every person who shall administer to any woman pregnant with a quick 
child any medicine, drug, or substance whatever, or shall use or employ any 
instrument or other means, with intent thereby to destroy such child, unless 
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the same shall have been necessary to preserve the life of such mother, shall, 
in case the death of such child or of such mother be thereby produced, on con- 
viction thereof, be imprisoned in the penitentiary not more than twenty years 
nor less than one year. [L. ’54, p. 81, § 37; Cd. ’81, § 820; 2 H. P. C., § 30; 
see Ind., § 1923. ] 


$ 7068. Miscarriage of Pregnant Woman Procured. 

Every person who shall administer to any pregnant woman whom he sup- 
poses to be pregnant any medicine, drug, or substance whatever, or shall use or 
employ any instrument or other means thereby to procure the miscarriage 
of such woman, unless the same is necessary to preserve her life, shall, on 
conviction thereof, be imprisoned in the penitentiary not more than five years, 
nor less than one year, or be imprisoned in the county jail not more than 
twelve months nor less than one month, and be fined in any sum not exceeding 
one thousand dollars. [L. 754, p. 81, § 38; Cd. 781, § 821; 2 H. P. C., § 33; 
Ia., § 5163; see Cal. P. C., § 274.] 


Crime is committed in county where drug It Is not necessary to constitute the crime 
is administered, and not where miscarriage that the woman should be quick with child, 
takes place: State v. Hotlenheck, 36 Ia., 112. nor, providing there is criminal intent, that 

It is not a crime under this section for a the substance administered should be such 
woman to procure an abortion upon hers:lf: as would produce miscarriage: State v. 
Hatheld v. Gano, 15 Ia., 177. Fitzgerald, 47 Ia.. 260 
$ 7069. Guarantee of Civil and Legal Rights. 

All persons within the jurisdiction of the state of Washington shall be 
entitled to the full and equal enjoyment of the public accommodations and 
advantages, facilities and privileges of inns, restaurants, eating houses, barber 
shops, public conveyances on land or water, theaters and other places of 
public accommodation and amusement, subject only to the condition and lim- 
itations established by law and applicable alike to all citizens. [Cf. L. ’90, p. 


54, $ 1; 1 H.C., § 2959; L. 95, p. 92, $ 1.] 


§ 7070. Penalty for Violation of Last Section. 

Any person who shall violate the foregoing section by denying to any 
citizen, except for reasons by law applicable to citizens of whatever race, color, 
or nationality, the full enjoyment of any of the public accommodations, ad- 
vantages, facilities, or privileges in said section enumerated, or by aiding or 
inciting such denial, shall, for every such offense, be deemed guilty of a misde- 
meanor, and upon conviction thereof shall be fined in a sum not less than 
fifty dollars nor more than three hundred dollars, or shall be imprisoned not 
less than thirty days nor more than six months. [L. ’90, p. 54, § 2; 1 H. C., 
$ 2960.] 


$ 7071. Cruelty to Children. 

Whosoever shall torture, maim, cruelly beat, whip or punish, deprive of 
` necessary food or clothing, or compel to labor an unreasonable length of time 
without proper rest and nourishment, or otherwise cruelly treat any minor, 
or being the parent or guardian, or having the charge of such minor, shall do, 
cause or permit to be done any of the acts above mentioned, shal! be deemed 
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guilty of a misdemeanor, and on conviction thereof shall be fined in any sum 
not exceeding one hundred dollars, or imprisonment in the county jail any 
length of time not exceeding three months. [L.’93, p. 40, § 1.] 


See infra § 7402, liability of corporations See infra § 7409, disposition of fines under 
nor violating this section. this section, 
See infra E 7408, who may arrest under this 
section. 


CHAPTER II. 
OF OFFENSES AGAINST THE PUBLIC PEACE. 


$ 7073. Riot, Defined. 

If three or more persons shall do an act in a violent and tumultuous man- 
ner, they shall be deemed guilty of riot, and upon conviction thereof shall be 
imprisoned in the county jail not exceeding one year, and be fined in any 
sum not exceeding five hundred dollars, or be fined only. [L. 754, p. a § 64; 
Cd. 81, § 859; 2 H. P. C., § 92.] 


§ 7074. Unlawful Assembly, Dispersion of. 

If three or more persons shall be unlawfully, riotously, or tumultuously 
assembled, any justice of the peace, sheriff, deputy sheriff, constable, or mar- 
shal of a city, or mayor or alderman thereof, shall go among the persons so 
assembled, or as near to them as possible, and shall command thein in the 
name of the state of Washington immediately to disperse. If the persons so 
assembled do not immediately disperse, it shall be lawful for every such officer 
to command sufficient aid to seize, arrest, and secure in custody all such per- 
sons, and, if necessary, an armed force may be called out, and shall obey the 
orders of any two of the magistrates or officers mentioned in this section, and 
if any such persons shall be killed or wounded by reason of their resisting the 
persons endeavoring to disperse or seize them, the magistrates or officers shall 
be held guiltless; and if three or more persons shall be unlawfully, riotously, or 
tumultuously assembled at or near the residence of other persons, or where 
such other persons may be peaceably assembled, and disturb or annoy such 
persons by loud or unusual shouting, the discharging of fire-arms, or by 
creating any unusual noise which is calculated or intended to annoy or in 
any manner disturb the inmates of said residence or said persons so peaceably 
assembled, they shall be deemed guilty of a misdemeanor, and upon conviction 
thereof be fined not less than twenty dollars nor more than two hundred dollars 
each, or be imprisoned in the county jail not less than twenty days nor more 
than one year, or both fined and imprisoned. [Cf. L. 754, p. 87, $ 65; Cd. ’81, 
$ 860; L. ’86, p. 76, $ 1; 2 H. P. C., $ 93.] 


The term “armed force.” as used in this The service of a citizen as a member of 
section, does not Aa ice the peace of- the posse comitatus is not a compensated 
ficers to command the services of the state service, and no authority exists for paying 
militia: Chapin v. Ferry, 3 W., 386; and them out of the county treasury: 
when the militia is ordered out by the gov- 
ernor at sheriff's request, it does not become 
sheriff’s posse comitaius: Id. 
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$ 7075. Failure to Disperse. 

All persons who shall have been commanded peaceably to disperse, who 
shall refuse so to disperse, or shall wilfully obstruct or hinder such officer, 
who shall declare himself as such, from commanding them to disperse, shall 
on conviction be imprisoned in the county jail not more than one year, and 
be fined in any sum not exceeding two hundred dollars, or fined only. [L. 754, 
p. 87, $ 66; Cd. 81, § 861; 2 H. P. C., § 94.] 


§ 7076. Disturbing Public Worship. 

Every person who shall disturb any religious society, or any member 
thereof, when met or meeting together for public worship, or shall sell or give 
away any spirituous liquor at any booth, wagon, shed, or open place, or [at] 
any boat, canoe, or other water craft, or in any building temporarily erected 
for the purpose of selling therein such liquors, within one mile of any collec- 
tion of a portion of the citizens of this state convened for the purpose of wor- 
ship, or shall disturb any collection of people [convened] for any unlawful 
[lawful] purpose, such person shall, on conviction thereof, be imprisoned in 
the county jail not exceeding one month, and be fined in any sum not exceed- 
ing two hundred dollars, or fined only. [L. 54, p. 87, § 67; Cd. ’81, § 862; 2 
H. P. C., § 95.] 


See notes to § 6849, language to be used in 
the charge. 


This section is not void for uncertainty, 
the word “disturb” having a well-known le- 


The failure to charge the disturbance of 
a rcligious society as having heen done wil- 
fully will not render the information insuf- 


gal significance; and the words “religious so- 
ciety” ineludes all religious societies or con- 
gregations which meet for public worship, 


ficient. if otner words of the same import without regard to their being incorporated: 
are used: State v. Stuth, 11 W., 423. Id. 
§ 7077. Sunday Riots, Fighting, etc.—Jurisdiction. 

If any person be found on the first day of the week, commonly called Sun- 
day, engaged in any riot, fighting, or offering to fight, horse-racing, or dancing, 
whereby any worshiping assembly or private family are disturbed, every person 
so offending shall on conviction be fined in the sum of not to exceed one hun- 
dred dollars, to be recovered before any justice of the peace in the county 
where such offense is committed, and shall be committed to the jail of said 
county until the said fine, together with the costs of prosecution, shall be paid. 


[Cd. 81, § 865; 2 H. P. C., $ 98.] 


$ 7078. Destruction of Buildings, etc., by Riotous Assemblage. 

If any person or persons unlawfully or riotously assembled pull down, 
injure, or destroy, or begin to pull down, injure, or destroy, any dwelling house 
or other building, or destroy, or attempt to injure or destroy, any boat or 
vessel, or perpetrate any pemeditated injury on the person of another, not 
being a felony, he shall be punished by imprisonment in the penitentiary not 
more than five years, or by fine not exceeding five hundred dollars, and im- 
prisonment in the county jail not more than one year, and shal] also be answer- 
able to any person injured to the full amount of the damages by him sustained 
in an action at law. [Cd. 781, § 863; 2 II. P. C., $ 96.] 
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$ 7079. Affrays, Defined. 

If two or more persons by agreement fight in any public place, the person 
so offending shall be deemed guilty of an affray, and upon conviction thereof 
shall be imprisoned in the county jail not more than six months, and be fined 
in any sum not exceeding three hundred dollars, or be fined only. [L. 54, p. 
89, § 68; Cd. 781, § 866; 2 H. P. C., § 99.] 


§ 7080. Horse-Racing on Public Highways, etc. 

Any persons who shall be guiltv of racing horses or driving upon the 
public highway in a manner likely to endanger the persons or lives of others, 
or guilty of loud shouting, or the discharging of fire-arms, or any other dem- 
onstrations which are calculated or intended to frighten, intimidate, or in 
any manner disturb other persons, shall be guilty of a misdemeanor, and upon 
conviction thereof shall be fined in any sum not exceeding one hundred dollars, 
or by imprisonment in the county jail not exceeding thirty days. [Cfr. Cd. ’81, 
§ 864; L. 86, p. 77,§ 1; 2 H. P. C., § 97.] 


$ 7081. Reckless Shooting, etc. 

Every person who shall in a reckless, careless, or negligent manner dis- 
charge, in the vicinity of an inhabited dwelling house, or in the streets of an 
incorporated city or unincorporated town, any fire-arm, shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be punished by fine not 
exceeding one hundred dollars, or by imprisonment in the county jail not 
exceeding thirty days, or both such fine and imprisonment. [L. ’88, p. 100, 
§1; 2H. P. C., § 101.] 


§ 7082. Flourishing Dangerous Weapon, etc. 

Every person who shall, in a manner likely to cause terror to the people 
passing, exhibit or flourish, in the streets of an incorporated city or unincor- 
porated town, any dangerous weapon, shall be deemed guilty of a misdemeanor, 
and on conviction thercof shall be punished by a fine in any sum not exceeding 
twenty-five dollars. Justices of the peace shall have exclusive original juris- 
diction of all offenses arising under the last two preceding sections. [L. ’88, 
p. 100, $$ 2, 3; 2 H. P. C., § 100.] 


§ 7083. Exhibiting Dangerous Weapon in Threatening Manner. 

Every person who shall, in a rude, angry, or threatening manner, in a 
crowd of two or more persons, exhibit any pistol, bowie-knife, or other dan- 
gerous weapon, shall, on conviction thereof, be imprisoned in the county jail 
not exceeding one year, and be fined in any sum not exceeding five hundred 
dollars. [L. 754, p. 80, § 30; Cd. 781, § 810; 2 H. P. C., § 37.] 


§ 7084. Carrying Concealed Weapons. 

If any person shall carry upon his person any concealed weapon, consist- 
ing of either a revolver, pistol, or other fire-arms, or any knife, (other than an 
ordinary pocket knife), or any dirk or dagger, sling-shot, or metal knuckles, or 
any instrument by the use of which injury could be inflicted upon the person 
or property of any other person, shall be deemed guilty of a misdemeanor, 
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and upon conviction thereof shall be fined not less than twenty dollars nor 
more than one hundred dollars, or imprisonment in the county jail not more 
than thirty days, or by both fine and imprisonment, in the discretion of the 
court: Provided, That this section shall not apply to police officers and other 
persons whose duty it is to execute process or warrants or make arrests. [Cf. 
Cd. 81, § 929; L.’86, p. 81, § 1; 2 H. P. C., § 166.] 


§ 7085. Armed Bodies of Men. 

That it shall be unlawful for any person, corporation or association of 
persons, or agents of any person, or member, agent or officer of any corporation 
or association of persons, to organize, maintain or employ an armed body of 
men in this state for any purpose whatever; and all parties so offending shall 
be deemed guilty of a misdemeanor, and on conviction thereof shall be pun- 
ished by fine of not less than one thousand dollars nor more than five thousand 
dollars, and in a like sum for each day they shall continue to offend after hav- 
ing been once fined, and in addition to such fine such offender, if a person, may 
be imprisoned in the county jail not exceeding one year, at the discretion of 
the court. The fines shall be paid into the general fund of the county in 
which the offense was committed. And all arms, uniforms, accoutrements 
and any other property of a military character in possession of such person, 
member, agents, officer, corporation, or armed bodies of men shall be seized by 
the officer making the arrest under the provisions of this section, [and] be 


forfeited to the state of Washington. [L. 793, p. 449, § 1.] 
See notes to Session Laws ’8%, p. H9. 


§ 7086. Blackmail. 

If any person, either verbally or by any written or printed communica- 
tion, shall maliciously threaten any injury to the person or property of another, 
with intent thereby to extort money or any pecuniary advantage whatever, 
or to control the person so threatened to do any act against his will, he shall, 
upon conviction thereof be imprisoned in the county jail not more than one 
year nor less than one month, or be fined in any sum not exceeding five hun- 
dred dollars nor less than one hundred dollars. [Cd. ’81, § 822; 2 H. P. C., 
§ 38; see Ind., § 1926.] 


§ 7087. Libel, Defined. 

A libel is the defamation of a person made public by any words, printing, 
writing, sign, picture, representation, or effigy tending to provoke him to 
wrath, or expose him to public hatred, contempt, or ridicule, or to deprive him 
of the benefits of public confidence and social intercourse; or any defamation, 
made public as aforesaid, designed to blacken and vilify the memory of one 
who is dead, and tending to scandalize or provoke his surviving relatives or 
friends. Every person who makes, composes, or dictates a libel, or procures 
the same to be done, or who publishes or wilfully circulates such libel, or in any 
way knowingly and wilfully aids or assists in making, publishing, or circulating 
the same, shall be punished by imprisonment in the county jail not more than 
one year, or by fine not exceeding one thousand dollars, or by both such fine 
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and imprisonment. [Cf. L. ’69, p. 383, 8$ 1, 2; L. 779, p. 144, $$ 1, 2; Cd. 
81, $$ 1230, 1231; L. °91, p. 119, $ 3; 2 H. P. C., $17] 


Sce supra § 4938, pleadings in civil action 
for libel. 

See supra § 6945, truth of matter a defense. 

See notes to § 6943, evidence in libel. 

See notes to $ 6946, instructions. etc. 

See supra § 6850 and notes, sufficiency of 
indictment, ete. 

See supra § 6855, charge of libel, when suf- 
ficient. 

All the provisions of this section con- 
strued together show that it was not the in- 
tention of the legislature to include spoken 
words in criminal libel: State v. McArthur, 


It is doubtful, under the definition of the 
Statute, whether the question of malice or 


intention enters into the crime: State v. 
Nichols, 15 W.. 1, 6. 
GENERALLY.—Express malice is pre- 


sumed when the words published are libel- 
ous per se: State v. Brady, 44 Kan.. 485; 
21 Am. Stat. Rep., 296, note; 299, 300. 

Any publication which tends to degrade or 
injure another or bring him into contempt. 
hatred or ridicule. or accuses him of a crime 
punishable by law, of any act odious or dis- 
graceful to society. is libelous, unl<ss shown 


d W., 3508. to be true: Stata v. Brady, supra. 


§ 7088. Publication of Libel, What Constitutes. 

The delivering, selling, reading, or otherwise communicating a libel, or 
causing the same to be delivered, sold, read, or otherwise communicated, to 
one or more persons, or to the party libeled, shall be deemed a publication 
thereof. [L. "69, p. 384, § 5; Cd. °*81, $ 1234; 2H. P. C., § 18.] 


S:e notes to last section. 
To constitute publication of a libel, it is 
enough that the contents be made known to 


a single person: Adams v. Lawson, 94 Am. 
Dec., 455. 


§ 7089. Malicious Prosecution. 

If any person shall maliciously, without probable cause, attempt to cause 
an indictment to be found [or information to be filed], or other prosecution for 
any crime or misdemeanor to be commenced, against any person, or if two or 
more persons shal] conspire together for that purpose, the person so sought to 
be indicted or otherwise prosecuted being innocent, such person or persons so 
offending shall, on conviction thereof, be imprisoned in the county jail not 
exceeding six months, and be fined in any sum not exceeding one thousad dol- 
lars. [L. 54, p. 92, § 89; Cd. 781, § 899; 2 H. P. C., § 119.] 


CHAPTER III. 
OF OFFENSES AGAINST PROPERTY. 
ARTICLE 1.—Arkson. 


$ 7094. Arson, Defined. 

Arson is the wilful setting fire to any structure, as defined in this article, 
by any person, whether said structure be occupied or vacant, and whether the 
same be owned by the person or persons setting fire thereto or by any other 
person or persons, or by any corporation, or by the person or persons setting 
fire thereto and any other person or persons, or by the person or persons setting 
fire thereto and any corporation, and whether such structure be partially 
erected or fully completed. [Cf. L. *54, p. 82. $ 40; Cd. 781, $ 8235, L. *86, p. 
77; 2 H. PLC, § 40; L. 7°95, p. 173, $ 1] 


See notes to $ 6550, sufficiency of indicet- voluntary burning of the house or outhouse 
ment, ete. of another. This detinition has been seme- 
See notes to $ 6943. evidence in arson. What enlarged by the above section, Malice 
See notes to § 6446, Instructions, etc., is of the essence of the crime, both by the 
trial. common law and by statute: See Mary vV. 
Distinctions between arson at common law Siate, Sl Am. Dec., 65-76. An allegation in 
and under the statute pointed out: McClaine the indictment or information that the ac- 
v. Territory, 1 W. 46, 548. cused set fire to or burned a dwelling house 
Arson consists in the wilful, malicious and belonging to or the property of a cer- 


1955 


on 


Cuap. III.) 


tain person, naming him, is a sufficient al- 
legation of ownership, as the posses<or there- 
of. for the purposes of the statute, is the 
owner, and the presumption flowing from 
such allegation is, that the party named is 
in possession: Woodford v. People, 62 N. 
Y., 117; 20 Am. Rep.. 464. An indictment on 
information making it an aggravated crime 
to burn a building in which a person is pres- 
ent or staying must charge that there was 
such being in the house at the time of the 
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burning. and the words of the statute in 
this respect must be set out in full; but 
the name of the person in the house at the 
time the burning takes place need nat be 
stated: See Woodford v. People, supra; 20 
Am. Rep., 4f4; note to Mary v. Stata, supra. 
An indictment or information for arson 
which charges as a single act the burning 
of several houses is not bad for duplicity, ag 
it charges but one offense: Woodford v. 
People, supra; 20 Am. Rep., 464 


$ 7095. Structure, Defined. 

The term structure in this article shall be held to mean and shall include 
in meaning any house, edifice, building, cabin, tent, vessel, boat, water craft 
or erection capable of affording or designed to afford or intended when com- 
pleted to afford shelter for any human being, any barn, stable, out house, shed, 
mil], mill house, dry house, hop house, distillery, manufactory, shop, store, 
office, office building, bank building, or any building in which property is 
placed or stored, or which is used or intended to be used for such purpose, or 
which is intended to be used for the purpose of transacting any kind of business 
therein, any public building, court house, jail, city hall, guard house, college 
building, university building, seminary, poor house, market house, pest house, 
public bridge, any infirmary, asylum, school house, engine house, hospital, 
theater, hall, church, meeting house, depot, station house, railway car, street 
car, round house, railroad bridge, railroad trestle, any wharf, dock or landing, 
or any building or shed of whatever kind or description which is used or in- 
tended to be used for the shelter of any human being, animal or thing. [L. 
°95, p. 173, $ 2.] 


§ 7096. Penalty—Murder, When. 
Every person convicted of arson shall be imprisoned in the penitentiary 
not exceeding ten years nor less than one year, or in the county jail not ex- 
ceeding one year and be fined not exceeding one thousand dollars: Provided, 
That if any person or persons shall commit the crime of arson and thereby 
cause the death of any human being, the person or persons committing said 
crime shall be deemed guilty of murder in the first degree and shall pe punished 
with death, if it be proved that such person or persons had reason to believe 
that said crime would probably produce death, otherwise such person or 
persons committing said crime of arson which shall cause the death of any 
human being shall be deemed guilty of murder in the second degree, and shall 
be imprisoned in the penitentiary for not exceeding thirty years. [L. 795, 
p. 171, § 3.] 
PROPERTY —It is not arson at the common 
Aree but ne ma be Coun EO of aron, 


under the above section, if by burning his 
own hous: the dwelling of another Js there- 


by burned. And this was so at common law: 
See note to Mary v. State, supra. <As to 
pleading the facts under this section, the 
same rules avply as are stated in the notes 
to § 7094 supra. 


§ 7097. Accessories Deemed Principals. 

When any crime of arson is committed, every person who shall have aided, 
counseled or advised the commission of said crime shall be deemed a principal, 
and shall upon conviction be punished as a principal in said crime. [L. ’95, p. 
174, § 4.] 


See supra § 6782 et seq. and notes, accessories. 
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$ 7098. Married Woman Liable for Arson. 

A married woman who shall commit the crime of arson, or who shall 
counsel, aid or abet in the commission of such crime may be convicted thereof 
and punished therefor, though the property set fire to may belong partially or 
wholly to the husband. [Cf. L. 754, p. 83, § 43; Cd. 81, § 826; 2 H. P. C., 
§ 44; L. 795, p. 174, § 5; Ia., § 5186. ] 


$ 7099. Attempt to Commit Arson. 

Every person who attempts to commit the crime of arson and fails, or is 
prevented or intercepted in the perpetration thereof, shall be punished by 
imprisonment in the penitentiary for the term not exceeding two years, or 
by imprisonment in the county jail not exceeding one year, and by fine in any 
sum not exceeding five hundred dollars. [L. 95, p. 174, § 6.] 


See infra § 7437, attempts to commit crime. 


$ 7100. Attempt, Defined. 

Any wilful preparation made by any person with a view to setting fire 
to any structure as defined in this article, shall be deemed to be an attempt 
to commit the crime of arson, and shall be punished as such. [L. 95, p. 
174, § 7.] 


$ 7101. Official Acts Excepted. 

No act done by any official in the discharge of his duty or by any person 
in pursuance of authority granted by any public authority shall be punishable 
under this article. [L.’95, p. 174, § 8.] 


ARTICLE 2.—Rossery, BURGLARY, LARCENY AND EMBEZZLEMENT. 


§ 7108. Robbery, Defined. 

Every person who shall forcibly and feloniously take from the person 
of another, or from his immediate presence, any article of value, by violence or 
putting in fear, shall be deemed guilty of robbery, and upon conviction thereof 
shall be punished with imprisonment in the penitentiary for any length of 
time not more than twenty years nor less than one year. [Cf. L. 754, p. 81, 
SS 3,4; L. 69, p. 204, § 36; Cd. 781, § 829; 2 H. P. C., § 45.] 
ee See supra § 6850, sufficiency of information, aoe to State v. McCune, 70 Am. Dec., 178- 


For general discussion of this subject see 


$ 7104. Burglary, Defined. 

Every person who shall unlawfully enter in the night time, or shall 
unlawfully break and enter in the day time, any dwelling house, or outhouse 
thereunto adjoining, and occupied therewith, or any office, shop, store, ware- 
house, malt house, still house, mill, factory, bank, church, school house, rail- 
road car, barn, stable, ship, steamboat, water craft, or any building in which 
any goods, merchandise, or valuable things are kept for use, sale, or deposit, 
within the body of any county, with intent to commit a misdemeanor or 
felony, shall be deemed guilty of burglary, and upon conviction thereof shall 
be imprisoned in the penitentiary for any period not more than fourteen years. 
[Cf. L. 754, p. 83, § 44; Cd. 781, § 827; L. 88, p. 14, § 1; 2 H. P. C., § 46.] 
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See next section and notes, presumption of 
unlawful intent. 

_ See notes to § 6850, sufficiency of indict- 
ment, ete. 

See notes to § 6851. 

See notes to § 6943, evidence, etc. 

The difference between the statutory and 
common law definitions of burglary, so far 
as intent is concerned, is that the former 
makes it burglary to enter or break a 
house with intent to commit a misdemeanor, 
as well as a felony: Linbeck v. Siate, 1 W., 
336, 389. 

This section defines the offense of burglary 
to be an unlawful entry in the night time, 
or an unlawful breaking and entry in the 
«aay time, with intent to commit a misde- 
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meanor or felony: State v. Hansen, 10 W., 
235, 239. 

Burglary may be committed upon and ın 
any of the places particularly sp.cified, and 
in addition, upon and in any other building 
in which goods, merchandise, etc., are kept 
for use. sale or deposit: State v. Sufferin, 
6 W., 107, 108; or the breaking or entry of an 
office, without also charging that such of- 
fice was a place where goods, merchandise 
or valuable things were kept for sale or de- 
posit: Id. 

For a full discussion of this sec'ion, see 
eytended note to People v. Richards, 2 Am. 
Stat. Rep., 383-399; :e2 also no'e to State v. 
Warford, 27 Am. Stat. Rep., 238. 


$ 7105. Presumption as to Intent—Rebuttal. 
Every person who shall be guilty of any such unlawful entry, or unlawful 


breaking and entry, as described in the last preceding section, shall be deemed 
to have made such entry, or breaking or entry, with intent to commit a mis- 
demeanor or a felony, unless such entry, or breaking and entry, shall be ex- 
plained by testimony satisfactory to the jury trying the case to have been 
made for some purpose without criminal intent. [L.’73, p. 190, § 49; Cd. ’81, 
$828; 2 H. P. C., § 47.] 


Under this section the burden of showing 
with what intent defendant entered the 
house is cast upon him: Linbeck v. State, 
1 W., 336. 

The provisions of this section do not con- 
travene any constitutional right of the ac- 
cused: State v. Anderson, 5 W., 359 

This section only purports to change or 
modify the rules of evidence, and not those 
A pleadings: Linbeck v. State, supra, 336, 


It overrides the presumption of innocence, 


and may, under certain circumstances, mod- 
ify the provision requiring the court to 
charge that no presumption shall arise from 
defendant’s silence: 

The provi-ions of this section cannot be 
interpreted as a proviso to § 7104. defining the 
crime of burgiary; and, consequently, the 
amendment of § 1104 by enlarsing 1s scope 
so as to include additional structures as sub- 
ject to burglary. will not work a r.p al of 
this section: State v. Wilson, 9 W., 218. 


$7106. Attempt to Commit Burglary, Possession of Tools, etc. 

If any person shall be found at night around [armed] with any dangerous 
instrument or offensive weapon whatsoever, with intent to break or enter into 
any dwelling house, building, room in a building, cabin, stateroom, railway car 
or other covered inclosure where personal property shall be, and to commit any 
larceny, felony or misdemeanor therein, or with the intent to commit any 
larceny, felony or misdemeanor, or if any person shall at any time be found 
having in his possession any picklock, crow, key, bit, jack, jimmy, nippers,. 
outsiders, piek, drill punch, betty or other implement or implements of bur- 
glary, with the intent aforesaid, and under such circumstances as shall not 
amount to an attempt to commit felony, every such offender shall be deemed 
guilty of a misdemeanor. [L. ’93, p. 221, § 1.] 


See infra § 7437, attempt to commit crime. 


$7107. Presumption of Intent From Possession of Burglar’s Tools. 

The possession of any of the above mentioned burglar’s implements, tools, 
weapons or instruments by ‘any person other than a mechanic, artificer or 
person in trade at and in his known or established shop or place of business, 
which is open to the public as such, shall be prima facie proof of the intent of 
such person to use the same for the felonious or unlawful purposes mentioned 
in the last preceding section, and shall impose upon such person the burden of 
proving a contrary intent. [L. ’93, p. 221, § 2.] 
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Every person who shall feloniously steal, take and carry, lead or drive 


away the personal goods or property of another, of the value of thirty dollars 
or more, shall be deemed guilty of grand larceny, and upon conviction thereof 
shall be imprisoned in the penitentiary not more than fourteen years nor less 


than one year. ([L. 754, p. 83, § 45; 


Laws of ’86, p. , $ 1, purporting to 
amend this section, is void, for want of 
proper title: See In re Rafferty, 1 W., 2. 

See notes to § 6850, sufficiency of indict- 
ment, etc. 

See supra § 6943, evidence, etc. F 

See notes to § 6946, instructions, etc. 

See notes to § 6859, stolea money, etc., how 
pleaded. 

See supra $§$ 6789-6791, venue in larceny. 

A state court has jurisdiction to punish 
the crime oz larceny committed by steal- 


Cd. 81, § 830; 2 H. P. C., § 48.] 


The association of the word ‘‘felonious- 
ly” with the words “steal, take and carry, 
lead or drive away,” detining grand lar- 
ceny, makes each phrase synonomous with 
the others, and the use of the disjunctive 
“or” in an information charging that crime 
does not render the pleading bad: State v. 
Brookhouse, 10 W., 87. 

See a general discussion of the subject 
of larceny in a note to State v. Holmes, 
57 Am. Dec., 271-286; see also note to Peo- 
ple v. Hanselman, 9 Am. Scat. Rep., 241- 


ing the property of a railroad company 242; Crocheron V. State, 11 Am. Stat. Rep., 
which is in the hands of a receiver ap- 19. 

pointed by the United States court: State 

v. Coss, 12 W., 673. 


§ 7109. Petit Larceny, Defined. 

Every person who shall feloniously steal, take and carry, lead or drive 
away the personal goods or property of another, under the value of thirty 
dollars, shall be deemed guilty of petit larceny, and upon conviction thereof 
shall be fined not less than twenty-five nor more than one hundred dollars, or 
be imprisoned in the county jail not more than one month, or by both fine 
and imprisonment, in the discretion of the court. [L. 754, p. 83, § 46; Cd. 
81, § 831; 2 H. P. C., § 49.] 


See notes to last section. principles govern this offense as that of 
With the exception of “value,” the same grand larceny. 


§ 7110. Larceny of Partnership Property, Defined. 

If any person, being the copartner of another person or persons, shall 
fraudulently conceal or fail to account for any money or property belonging 
to the copartnership, with the fraudulent intent to convert the same to his 
individual use, such person shall be dcemed guilty of the larceny of said money 
or property, and shall, if the amount so taken be of the value of thirty dollars 
or less, be fined in any sum not to exceed one hundred dollars, and shall be 
imprisoned in the county jail for a period of not to exceed thirty days; if the 
value of the copartnership property or money aforesaid exceed thirty dollars in 
value, then the person fraudulently concealing or failing to account fer the 
same as aforesaid shall be deemed guilty of grand larceny, and shall be fined 
in any sum not exceeding five hundred dollars, and imprisoned in the peniten- 
tiary not less than one year nor more than two years. [L. 67, p. 98, $ 2; 2 
H. P. C., § 49a.] 


Quere. As to the effect of repealing clause on this section, Laws of '69, p. 67, § 319, 
and its omission from the Code of ‘81. 


$ 7111. Bonds, Notes, etc., Subjects of Larceny. 

Bonds, promissory notes, bills of exchange, or other bills, orders, drafts, 
checks, or certificates, or warrants for or concerning moncy, goods, or prop- 
erty due, or to become due, or to be delivered, and any deed or writing con- 
taining a conveyance of land, or any valuable contract in force, or receipt, 
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release, or defeasance, writ, process, or public record, or any other instrument 
whatever, shall be considered personal goods, of which larceny may be com- 
mitted. [L. 754, p. 83, § 47; Cd. 781, § 832; 2 H. P. C., § 50.] 

See supra $ 6859, larceny of moneys, etc., 
how pleaded. tions in indictment or information for: See 


Description of money in indictment: See Code of Procedure, § 68539. 
note to Lord v. State, 51 Am. Dec., 232-235, 


Larceny of notes, etc., sufficient specifica- 


§ 7112. Dogs Subjects of Larceny. 

All.dogs in this state are hereby declared to be personal property, and 
shall be as much the subject of larceny as any other kind of personal property, 
and every person stealing and taking away such dog shall be liable to prose- 
cution and indictment as in other cases of larceny. [L.’71, p. 92,$1; Cd. ’81, 
$ 837; 2H. P. C., $ 51] 


$7113. Stealing Horses, Cattle, etc. 
If any person shall steal a horse, mare, gelding, foal or filly, ass or mule, or 
any one or more head of neat cattle, or any one or more head of sheep, of any 
value, or if any person shall receive or buy any horse, mare, gelding, foal or 
filly, ass or mule, or any one or more head of neat cattle, or any one or more 
head of sheep, that shall have been stolen, with intent, by such receiving or 
buying, to defraud the owner, or if any person shall conceal any person guilty 
of stealing any of said property, knowing him to be the person who stole the 
same, or if any person shall conceal any horse, mare, or gelding, foal or filly, ass 
or mule, or any one or more head of neat cattle, or any one or more head of 
sheep, knowing the same to have been stolen, any person so offending shall be 
deemed guilty of an offense against the laws of the state of Washington, and 
upon conviction thereof shall be imprisoned in the penitentiary and kept at 
hard labor not more than ten nor less than one year; or, in the discretion of 
the court, the offender may be imprisoned in the county jail not exceeding one 
vear, or fined not exceeding one hundred dollars, or both. [L. *63, p. 289, 
g 48; L.’79, p. 1387, 1; Cd. 781, $ 833; 2 H. P. C., § 52. 
See notes to § 6850, sufficiency of indict- 


ment, etc. 

See notes to $ 6943, evidence in larceny. 
See supra § 6861, ownership of property, 
how pleaded. 

An information under this section de- 
scribing the property taken as so many 
“head of cattle.” is defective: 
Brookhouse, 10 W., 87. 

The term “‘cattle’ in law includes all of 


State v. 


been sustained by proof of the taking of 
twenty-five head of horses, as well as by 
showing that the ‘‘eattle’ were that num- 
ber of “steers”; Id. 

In an information charging the larceny 
of cattle under this section, providing that 
if any person shall steal certain animals 
(meming them), “of any value.” he shall 
be deemed guilty, ete., it Is not necessary 
that the value of the stolen cattle should 


the domestic animals mentioned in this sec- 


be alleged: State v. Young, 13 W., 3. 
tion, so that the information would have 


$ 7114. Possession of Range Stock Presumption of Guilt. 

In all prosecutions for larceny under the last preceding section, where 
the animal alleged to have been stolen was permitted by its owner to run on 
the range, proof of possession of the animal by the person accused of stealing 
the same shall be prima facie evidence that the accused acquired possession 
thereof recently, and shall have the effect of throwing on the accused person 
the burden of explaining such possession. [L. °95, p. 471, $ 1.] 
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No constitutional rights of defendants 
in criminal prosecutions are violated by the 
act of Mar. 21, ’95, providing that, in pros- 
ecutions for larceny under this section, 
where the animal alleged to have been 
stolen was permitted to run on the range, 
proof of possession of the animal by the 
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erson accused of stealing the same shall 
e prima facie evidence that he acquired 
possession thereof recently, and shall have 
the effect of throwing on him the burden 
of explaining such possession: State v. 
Kyle, 14 W., 550; cited in State v. Everett, 
14 W., 574, 576. 


§ 7115. Obtaining Property Under False Pretense, Larceny. 

Every person who shall falsely represent or personate another, and in such 
assumed character shall receive any money or other property whatever, in- 
tended to be delivered to the party so personated, with intent to convert the 
same to his own use, shall be deemed guilty of larceny, and shall, on conviction 
thereof, be imprisoned in the penitentiary not more than fourteen years nor 
less than one year, or imprisoned in the county jail any length of time not 
exceeding one year. [L. 754, p. 84, § 58; Cd. 781, § 834; 2 H. P. C., § 53.] 
eee 
scription of property of value: State v. 


White, 12 W., 417; State v. Smith, 9 W., 248; 
cited in State v. Reiff, 14 W., 669. 


See infra § 7165, obtaining money under 
false pretenses, 

It is larceny for any person to receive 
“any money or other property whatever” 
by falsely representing or personating an- 
$7116. Buying or Receiving Stolen Property. 

Every person who shall buy, receive, or aid in the concealment of stolen 
property, money, or goods, knowing the same to have been stolen, or who shall 
bring or aid in bringing into this state from any other state or territory of 
the United States, or from any foreign country, any such stolen property, 
money, or goods, knowing the same to have been stolen, shall, upon conviction 
thereof, be imprisoned in the penitentiary not more than four years nor less 
than one year, or be imprisoned in the county jail not more than two years nor 
less than one month, and shall be fined not exceeding five hundred dollars 
nor less than one hundred dollars. [Cf. L. 754, p. 84, § 49; Cd. 7&1, § 849; 


L. 790, p. 129, $ 1; 2H. P. C., § 68.] 


See notes to § 6916, instructions on pre- 
sumption from receiving stolen property. 

Possession of recently stolen property is 
a circumstance to be considered by the 
jury in connection with all the other evi- 
dence in the given case in determining the 
guilt or innocence of the accused, and the 
presumption that may be drawn from such 
possession is one of fact merely, and is 


to be determined by the jury: State v. Wal- 
ters, 7 W., 246; State v. Humason, 5 W., 
499; State v. Payne, 6 W., 563. 

For essential elements of the offense of 
receiving stolen property: See note to 
Wright v. State, 26 Am. Dec., 261. 

Presumption arising from recent pos- 
session, of stolen property: See note to 
State v. Warford, 27 Am. Stat. Rep., 328. 


§ 7117. Averments and Proof Necessary. 

In any prosecution for the offense of buying, receiving, or aiding in the 
concealment of stolen property, money, or goods, known to have been stolen, 
or for bringing or aiding in bringing into this state any such property, money 
or goods, known to have been stolen, it shall not be necessary to aver, nor on 
the trial thereof to prove, that the person who stole such property has been 
convicted, nor that the larceny of such property, nor that any conspiracy or 
agreement between the defendant and any other person or persons concerning 
the stealing, buying, receiving, concealing, or bringing of such stolen property, 
was committed or entered into within the jurisdiction of the court trying the 
case. [Cf. L. 754, p. 84, § 50; Cd. 81, § 850; L. 790, p. 129,§ 1; 2 H. P. C., 


$ 69.] 
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§ 7118. Conversion of Personal Property, Larceny. 

Every person who shall borrow, hire, or in any manner obtain the use 
of the goods, chattels, or personal property of any nature, kind, or condition 
whatsoever, of another, for any specific purpose, or for any specific time, and 
who shall at any time after the said purpose has been complied with, or the said 
time has expired, give away, trade, barter, sell, convert, or secrete, with intent 
to convert to his own use, without the consent of the owner, or agent of said 
owner, any of the goods, chattels, or personal property of any nature, kind, 
or condition whatsoever, of another, which shall have come into his or her 
possession by virtue of such borrowing or hiring, or so obtaining the possession 
thereof, as aforesaid, he or she shall, upon conviction thereof, be adjudged 
guilty of larceny, and shall be punished in the same manner prescribed by law 
for the larceny of property of the kind and value of the goods, chattels, or 
personal property so given away, traded, bartered, sold, converted, or secreted 
with intent so to convert to his or her own use. [L. ’88, p.-121, $1; 2 H. P. 
C., $ 54.) 


See notes to § 6850, sufficiency of informa tion. 


§ 7119. Larceny by Embezzlement. 

If any agent, clerk, officer, servant, or person to whom any moncy or other 
property shall be intrusted, with or without hire, shall fraudulently convert to 
his own use, or shall take and secrete the same with intent fraudulently to 
convert the same to his own use, or shall fail to accouné to the person so intrust- 
ing it to him, he shall be deemed guilty of larceny, and on conviction thereof 
shall be imprisoned in the penitentiary not more than ten years nor less than 
one year, or be imprisoned in the county jail for any length of time not exceed- 


ing one year. [L. 54, p. 85, § 55; Cd. 81, § 839; L. 791, p. 120, § 6; 2 H. P. 
C., $ 55.] 


Ses notes to § 6850, suMcicney of indict- 
ment, ete. 

See notes to § 6°42, evidence, venue, etc. 

See notes to § 696, instructions in embez- 
Zl ment, ete. 

See infra §§ 71233-7124, embezzlement of pub- 
lic funds, punishment. 

The words ‘‘for hire” in this section qual- 
ify each of the classes of persons enumer- 
ated therein: Terry v. State, 1 W., 277. 

The reyguiremenis of this section, are. first, 
not only that the respondent wis a person, 
but that he was an agent; second, that he 
rc dived the property of his principal; third, 
that he received it in the course of his em- 
ployment; fourth, that he fraudulently and 
feloniously converted it to his own use: 
State v. Turner, 10 W., ¢ 

There sems to be no good re ason why the 
legislature should not have in mind the 
treasurer of a county or of a municipality 
when it us d the word “officer,” as it ap- 
eee in this section: 

a 2oo, 256; see State v. Krug, 12 W., 294. 

When a publice officer charged with the 
custody of publie funds misappropriates and 
eml-ezzles the same he may be prosecuted 
either under this section or § 17122 infra: 
State v. Isensee, supra. 


There are no grades of this offense charged 

in this section, and value of property taken 
can only intluence the court’s discretlon in 
oe imposed: Sate v. Weydeman, 3 
V.. 399, 400, 

If defendant is mdicted under this sæction 
a verdic: of not guiity of the offense charged, 
but guilty of the crime of petit larceny is 
equivalent to acquittal: Id. 

One who is employed as the driver of a 
laundry wagon under a contract which 
charges him instead of the patrons with all 
the work brought in and permits the driver 
to make the collections, retaining for him- 
self twenty-two per cent of the amount due 
for kiundry work brought in, and making 
him personally responsible for failure to col- 
lect moneys from pairons whom he hid 
trusted, stands in the relation of a debtor, 
and upon failure to turn in moneys collected, 
cannot be prosecuted for embezzlement as 
an agent for hire: State v. Covert, 14 W. 


For a full discussion of this subject, em- 
bezzlement, see extended note to Calkins v. 
Stale, Y8 Am, Dec., 16-174, 


State v. Tse nsee, 12.62. 


$ 7120. Larceny by Agent of Insurance Company. 
If any dircctor, officer, agent or other person connected with or doing 
business for or with any insurance company shall fail to account for or fraudu- 


Bal. Wash, Code I1—47 
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lently eonvert or appropriate to his own use, or the use of any other person or 
persons, any money or other property belonging to such company, he or they 
shall be deemed guilty of larceny, and on conviction thereof shall be impris- 
oned in the penitentiary not more than five years, or be imprisoned in the 
county jail for any period of time less than one year. [L. 795, p. 269, § 1.] 


$ 7121. Bank Deposits, Larceny of, When. 

Any president, director, manager, cashier or other officer of any banking 
institution who shall receive or assent to the reception of deposits after he shall 
have knowledge of the fact that such banking institution is insolvent or in 
failing circumstances, shall be guilty of felony and punished as hereinafter 
provided. [L. 793, p. 271, § 1.] 


§ 7122. Penalty for Violating Last Section. 

Any person violating the provisions of the last preceding section of this 
chapter, upon conviction thereof shall be punished by imprisonment in the 
penitentiary for a period of not less than two nor more than twenty years. [L. 
93, p. 271, § 2.] 


$ 7123. Embezzlement of Public Funds a Felony. 

If any state, county, township, city, town, village, or other officer elected 
or appointed under the constitution or laws of this state, court commissioner, 
or any oflicer of any court, or any clerk, agent, servant, or employee of any such ` 
officer, shall, in any manner not authorized by law, use any portion of the 
money intrusted to him for safe keeping, in order to make a profit out of the 
game, or shall use the same for any purpose not authorized by law, he shall be 
deemed guilty of a felony, and on conviction thereof shall be imprisoned in the 
penitentiary not less than one nor more than ten years. [L. ’90, p. 113, § 1; 
2H. P. C., § 57.] 


See notes to § 680, sufficiency of indict- 
ment, ete 


is the same as a prohibition against using 
it except as authorized by law: Marx v. 


See notes to § 7119, embezzlement. 

See supra § 164, embezzlement by state 
treasurer, 

This section makes ft a felony for any of- 


Parker, 9 W., 473, 479. 

This section applies to city officers chosen 
under a free-holders’ charter, which cites 
of the first class are authorized by the con- 


ficer to ure any portion of the public money 
entrusted to him in any manner or for any 
other purpose not authorized by law, whic 


stitution and legislature to frame for them- 
selves: State v. Krug, 12 W., 258. 


$ 7124. Allegations and Proof Necessary. 

ln prosecutions for the offenses named in the next preceding section, it 
shall be sufficient to allege generally in the information or indictment, that 
any such officer, court commissioner, clerk, agent, servant, or employce has 
made profit out of the public money in his possession or under his control, er 
has used the same for any purpose not authcrized by law, to a certain value 
or amount, without specifying any further particulars in regard thereto, and- 
on the trial evidence may be given of all the facts constituting the offense and 
defense thereto. [L.’90, p. 113, § 2; 2 H. P. C., § 58.] 


The words ‘‘without specifying any further teenth amendment to the constitution of the 
particulars in regard thereto,” as used in United States, and § 22, Art. I., of the Const, 
this section, are not in violation of the four- of Wash.: State v. Krug, 12 W., 288, 297 
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§ 7125. Altering Marks, Brands, etc., on Animals Larceny. 

Every person who shall mark or brand, or alter or deface the mark or 
brand, of any horse, mare, colt, jack, jennet, mule, or any one or more head 
of neat cattle, or sheep, goat, hog, shoat, or pig, not his own prorperty, but 
belonging to some other person, or cause the same to be done, with intent 
thereby to steal the same, or to prevent the identification thereof by the true 
owner, shall, on conviction thereof, be imprisoned in the penitentiary not more 
than five years nor less than one year, or be imprisoned in the county jail for 
any length of time not exceeding one year. [L. 754, p. 84, § 48; Cd. ’81, § 839; 
2 H. P. C., § 60.] 


See supra § 6861, allegation of ownership. 


$ 7126. Unlawful to Take up Stray Logs, etc., in Certain Counties. 

It shall be unlawful for any person or persons to take up sawlogs, hewn or 
other timber of value, found adrift on any bay, harbor, or river in the counties 
of Snohomish, Whatcom, Skagit, or Island, in this state, that shall be marked 
with any mark or brand, without permission of the owner or agent thereof: 
Provided, The person claiming such mark or brand shall have had a copy 
thereof recorded in the county wherein he resides. Any person violating the 
provisions of this section shall be deemed guilty of a misdemeanor, and on 
conviction shall be fined in any sum not exceeding three hundred dollars, and 
stand committed until paid. [L. 91, p. 121, § 8; 2 H. P. C., § 62.1 


See supra § 3295, penalty for. 
See supra § 3135, unlawful to take up marked logs on river, 
$ 7127. Conversion of Estrays. 

If the taker up of estray property shall convert the same to his own use, 
before the title thereto shall vest in him according to law, or if he shall know- 
ingly and wilfully violate any of the provisions of the law regulating the taking 
up of estrays, such person so offending shall be fined in any sum not exceeding 
five hundred dollars, and not less than double the value of such estray prop- 
erty. [L. 54, p. 94, § 101; Cd. °81, § 916; 2 H. P. C., § 91.] 


See supra § 6861, allegation of ownership. 
ARTICLE 3.—ForGery AND COUNTERFEITING. 


$7128. Forgery, Defined. 

- Every person who shall falsely make, or assist to make, deface, destroy, 
alter, forge, or counterfeit, or cause to be falsely made, defaced, destroyed, 
altered, forged, or counterfeited, any record, decd, will, codicil, bond, writing 
obligatory, promissory note for money or preperty, receipt for property, power 
of attorney, certificate of a justice of the peace or other public officer, auditor’s 
warrant, treasury note, county order, acceptance or indorsement of any bill 
of exchange, promissory note, draft, or order, or assignment of any bond, 
writing obligatory, or promissory note for money or property, or any other 
instrument in writing, or any brand prescribed by law on tobacco, beef, bacon, 
or pork cask, lard keg or barrel, salt barrel, or hay bale, or any person who shall 
atter or publish as true any such instrument, knowing the same to be false, 
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defaced, altered, forged, or counterfeited, with intent to defraud any person, 
body politic or corporate, shall be deemed guilty of forgery, and on conviction 
thereof shall be imprisoned in the penitentiary not more than fourteen yearg 
nor less than one year, and be fined in any sum not exceeding five thousand 
dollars. [L. 54, p. 85, § 57; Cd 81, § 854; 2 H. P. C., § 63.] 


Repealed as to ‘‘wills’” by next section. For notes covering the subject of forgery 
See notes to § 680, sufficiency of indict- see Hendricks v. State, 8 Am. St. Rep., 466- 
ment, ete. 470: Arnold v. Cost, 22 Am. Dec., 306-321; 


S-e notes to § 6943, evidence, etc. State v. Gryder, 32 Am. St. Rep., 361; State 
See infra § 7181, possession of counterfeit- v. Johnson, 96 Am. Dec., 164. 
ing tools with intent to use, etc. 


$ 7129. Secreting or Destroying Wills. 
Any person who shall wilfully secrete or destroy any last will and testa- 


ment of a person then deceased, shall be deemed guilty of a felony, and upon 
conviction thereof shall be punished by imprisonment at hard labor in the 
penitentiary of this state for a term of not less than one year, nor more than 
five years, or by fine of not less than one thousand dollars, or more than five 
thousand dollars, or by both such fine and imprisonment. [L. ’93, p. 50, § 4.], 


This section repeals so much of the last section ag relates to wills. 


$ 7130. Forgery of Warehouse Receipts. 

If any warchouseman, miller, storage, forwarding, or commission mer- 
chant, or his or their servants, agents, or clerks, shall wilfully and fraudulently 
make or alter any receipt or other written evidence of the delivery into the 
warchouse, mill, store, or other building belonging to him, them, or either of 
them, or his or their employers, of any grain, flour, pork, beef, or wool, or other 
goods, wares, Or merchandise, which shall not have been so received or de- 
livered into such mill, warehouse, store, or other building previous to the 
making and altering such receipt, or other written evidence thereof, he shall, 
upon conviction thereof, be imprisoned in the penitentiary not more than 
two years, nor less than six months, or imprisoned in the county jail for any 
length of time not exceeding one year, and fined in any sum not exceeding one 
thousand dollars. [Cf. L. 754, p. 85, § 56; Cd. ’81, § 836; L. 91, p. 120, § 7; 


2H. P. C., § 56.] 


$ 7131. Possession of Counterfeiting Tools With Intent to Use, etc. 

Every person who shall cast, stamp, engrave, make, or mend, or shall 
knowingly have in his possession, any mold, pattern, die, puncheon, engine, 
press, or other tool or instrument adapted and designed for coining or making 
any counterfeit coin in the similitude of any gold or silver coin current by 
law or usage in this state, with intent to use the same, or cause or permit the 
same to be used or employed in coining or making any such false or counterfeit 
coin as aforesaid, shall, on conviction thereof, be imprisoned in the penitentiary 
not more than ten years nor less than one year, and be fined in any sum not 
exceeding five thousand dollars, and all such tools and instruments intended for 
such purposes aforesaid shall be destroyed. [L. 54, p. 86, § 58; Cd. 781, § 855; 
2 H. P. C., § 64.] 


The state courts have power to punish this but it must also be shown that such posses- 
offense: State v. Brown, 2 Or., 221. It is sion was with criminal intent: People v. 
rot only necessary to prove the known pos- White, 34 CaL, 18. See People v. Farrell, 
session by defendant of counterfeiting tools, 30 Cal., 316 
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§ 7132. Allegation of Intent to Defraud—Variance. 

In any case where the intent to defraud is necessary to constitute the 
offense of forgery or any other offense that may be prosecuted, it shall be suffi- 
cient to allege in the indictment or information an intent to defraud, without 
naming therein the particular person or body corporate intended to be de- 
frauded; and on the trial of such indictment it shall be deemed suilicient, and 
shall not be deemed a variance, if there appear to be an intent to defraud the 
United States, or any state, territory, county, city, town, or village, or any body 
corporate, or any public oflicer in his oflicial capacity, or any copartnership, or 
member thereof, or any particular person; and persons of skill shall be com- 
petent witnesses to prove a forgery. [Cf. L. 754, p. 86, § 59; Cd. ’81, § 856; 
L. 791, p. 121, § 9; 2 H. P. C., § 65.] 


$ 7133. Counterfeiting Uncoined Gold, etc. 

Any person who shall counterfeit any kind or species of gold dust, gold 
bullion or bars, lumps, pieces, or nuggets of gold, or any description whatsoever 
of uncoined gold, currently passing in this state, or shall alter or put off any 
kind of uncoined gold mentioned in this section, for the purpose of defrauding 
any person or persons, body politic or corporate, or shall make any instrument 
for counterfeiting any kind [of] uncoined gold as aforesaid, knowing the 
purpose for which such instrument was made, or shall knowingly have in his 
possession and secretly keep any instrument for the purpose of counterfeiting 
any kind of uncoined gold as aforesaid, every such person so offending, or 
any person or persons aiding or abetting in or about said offense or offenses 
shall be deemed guilty of counterfeiting, and upon conviction thereof shall be 
punished by imprisonment in the penitentiary for a term not less than one 
year nor more than fourteen years. [L.’62, p. 15, § 1; Cd. ’°81, § 857; 2 H. P. 
C., § 66.] ' ` 


ARTICLE 4.—Trespass anD Mauicious MISCHIEP, 


§ 7136. Forcible Entry and Detainer, Defined. 

Every person who shall violently take or keep possession of any house or 
close with menaces, force, and arms, and without the authority of law, shall 
be deemed guilty of forcible entry or forcible detainer, as the case may be, 
and upon conviction thereof shall be fined in any sum not exceeding one 
thousand dollars. [L. 754, p. 86, § 60; Cd. ’81, § 858; 2 H. P. C., § 67.] 


See supra § 5525 et seq., action for forcible entry and detainer, 


§ 7137. Trespass Upon Inclosed Lands. 

If any person, other than an officer on lawful business, shall go or trespass 
upon any inclosed lands or premises not his own, and shall fail, neglect, or 
refuse to depart therefrom immediately, and remain away until permitted to 
return, upon the verbal or printed or written notice of the owner or person in 
the lawful occupation of said lands or premises, such trespasser shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be punished by 
fine not less than five nor more than fifty dollars, and shall be committed, in 
default of payment of the fine and costs imposed, to the jail of the county in 
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which the offense is committed, one day for each two dollars of the said fine 
and costs: Provided, That any and all lands and premises inclosed by a lawful 
fence shall be deemed and considered inclosed lands within the meaning of 
this section: And provided further, That any and all precipices, embank- 
ments, streams, lakes, or ponds, or other natural obstructions which equally. 
secure them from trespass of any domestic animals, or shall be made so by 
artificial means, constituting any part of such inclosure, shall, for all purposes 
of this section, be deemed lawful fences. [L. 790, p. 124, $ 1; 2 H. P. C., 
§ 70.] 
See supra § 566 et scq., action for trespass. doing he is a trespasser, and such possessor 
A persona, though the owner, has no right has the right to defcnd himself and his pos- 
to forcibly invade the actual and peaceable session, if unlawfully assailed by such own- 
occupancy of land by another, even if the er: White v. Territory, 3 W. T., 397. 
latter holds the same without right. By so 
$ 7138. Trespass Upon Uninclosed Lands. 

If any person, other than an officer on lawful busincss, shall trespass upon 
any uninclosed lands or premises not his own, by the erection of any house, 
tent, or by continuing to camp or live thereon, a"ter receipt from the owner 
or person in the lawful occupation of said lands or premises of verbal, written, 
or printed notice to vacate such lands or premises, such trespasser shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be pun- 


ished as provided in the next preceding section. [L. ’90, p. 125, § 2; 2 H. P. 
C., § 71] 


§ 7139. Notice to Trespassers. 

Printed or written notices having attached thereto, by authority, the 
name of the owner or person in lawful occupation of said lands or prem- 
ises, and requiring all persons to forbear trespassing on said lands or premises, 
and to depart therefrom, posted in three conspicuous places on said lands or 
premises, shall be held and deemed to be sufficient prima facie evidence of 
notice, as mentioned in the last two preceding sections. [L. 90, p. 128, § 12; 
2H. P.C., § 72. ] 


$ 7140. Trespassing Hunters, Arrest, Jurisdiction. 

Any owner or other legal occupant of any inclosed premises, used for 
meadow, pasture, cultivation, or other use, may post, at the usual place or 
places of entering upon the same, written or printed notices, forbidding per- 
sons to trespass upon said inclosed premiscs, for the purpose of hunting or 
pursuing game, without first obtaining the consent of the owner or legal 
occupant thereof; any person entering said lands for said purposes while said 
notices are so posted shall be deemed guilty of a misdemeanor, and for every 
such offense shall be punished by a fine of ten dollars, one-half of which shall 
be paid to the owner or legal occupant of such premises, and the other half into 
the school fund in the county in which the act of trespass is committed. For 
the carrying out of the provisions of this section, the owner or legal occupant 
of the premises may arrest the trespasser upon his premises, taken in the 
act, without a warrant, and take him before the nearest justice of the peace for 
trial, or may have a warrant issucd as in other cases of misdemeanor; and any 
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natural barrier, as a river, lake, or other obstruction to the passage of stock, 
shall, for the purposes of this article, constitute an inclosure. [Cf. L. 775, p. 
116, § 5; L. ’77, p. 331, § 2; Cd. 781, § 1204; L. 783, p. 56, $$ 1-4; L. 791, 
p. 121, § 10; 2H. P. C., § 73.] 


See supra §§ 1632, 6977 and notes, disposi- p. 99, relating to trespassing hunters on in- 
tion of fines. closed lands, is repealed by this gection? 
Quere: As to whether § 12, Laws of ‘88, : 


§ 7141. Wilfully Removing Trees, etc., From Another’s Land. 

If any person shall wilfully cut down, destroy, or injure any standing 
or growing tree upon the lands of another, or shall wilfully take or remove 
from any such lands any timber or wood previously cut or severed from the 
same, or shall wilfully dig, take, quarry, or remove from any such lands any 
mineral, earth, or stone, such person, upon conviction thereof, shall be pun- 
ished by imprisonment in the county jail not less than one month nor more 
than one year, or by fine not less than fifty nor more than one thousand dollars. 
[L. 790, p. 126, § 5; 2 H. P. C., § 74.] 


§ 7142. Wilfully Taking Fruit, etc., From Another’s Land. 

If any person shall wilfully enter upon the garden, orchard, or other im- 
proved land of another, or in his possession, with intent to cut, take, carry 
away, destroy, or injure the trees, grain, grass, hay, fruit or vegetable products 
there growing and being, such person, upon conviction thereof, shall be pun- 
ished by imprisonment in the county jail not less than one nor more than six 
months, or by fine not less than five nor more than fifty dollars. [L. 790, p. 
125, § 3; 2H. P. C., § 75.] 


Repealed: See § 2168 and note, supra. 


$ 7144. Injuring Trees on Streets or Highways. 

Every person who shall eut down, girdle, destroy, or injure any tree, tim- 
ber, or shrub on the street or highway in front of any person’s house, village, 
town, or city lot, or on the commons or public grounds of any village, town, 
or city, or on the street or highway in front thereof, without lawful authority, 
shall be guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished by a fine of not more than fifty dollars, or by imprisonment in the county 
jail not more than twenty days, or by both such fine and imprisonment. [L. 
“915 p. 122, $ 11; 2 He P24 § T7] 


§ 7145. Malicious Injury to Freehold. 

If any person shall maliciously or wantonly cut down, destroy, or injure 
any bush, shrub, fruit, or other tree not his own, standing or growing for fruit, 
ornament, or other useful purpose, orshall wilfully break the glassin or deface 
any building not his own, or shall wilfully break down or destroy any fence 
or hedge belonging to or Inclosing land not his own, or shall wilfully throw 
down, or open and leave down or open, any bars, gate, or fence, or hedge be- 
longing toor inclosing land not his own, orshall] maliciously or wantonly sever 
from the land of another any produce thereof, such person, upon conviction 
thereof, shall be punished by imprisonment in the county jail not less than 
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three months nor more than one year, or by fine not less than ten dollars nor 
more than five hundred dollars. [L. 790, p. 127, § 10; 2 H. P. C., § 78.] 


Pe pean of nature ef offense of malicious mischief, see note to 32 Am. Dec., 
$ 7146. Robbing Sluice Boxes, etc. 

Any person who shall break or rob ia any manner, or who shall attempt 
to break or rob, any flume, rocker, quartz mill, quartz vein or lode, bed-rock 
sluice, sluice box, or mining claim not his own, or who shall trespass upon © 
such mining claim with the intent to commit a felony, shall, upon conviction 
thereof, be punished by imprisonment in the penitentiary of this state not less — 
than one nor more than five years, or by fine not less than one hundred dollars 
nor more than one thousand dollars, or by both such imprisonment and fine, as 
the court or judge thereof may direct. [L. 90, p. 126, § 6; 2 H. P. C., § 79.] 


§'7146a. Destruction, etc., of Monuments, etc., on Mining Claims Prohibited. — 

Any person who shall wilfully and maliciously deface, remove, injure 
or destroy any location stake, side post, corner post, land mark or monument, — 
or any other land boundary monument, the same having been erected or 
implanted for the purpose of designating the location, boundary or name of | 
any mining claim, lode or vein of mineral, or for posting the name of the 
discoverer, locator or owner or date of discovery thereon; or any person who - 
shall so deface, obliterate, remove or destroy any notice having been placed or 
posted upon any mining claim for the purpose of marking or identifying the © 
same, shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine of not less than one hundred dollars nor more than 
five hundred dollars, or by imprisonment in the county jail not exceeding one ` 
year: Provided, however, That the provisions of this act shall not apply to - 
abandoned mining claims. [L. ’97, p. 221, § 1.] 


$ 7147. Malicious Injury to Railway Structure, etc. 

Any person or persons who shall purposely and maliciously break down, 
destroy, or injure any fence, gate, sign board, mile post, car, or other useful 
structure upon the line of any railroad, shall be deemed guilty of a misde- ~ 
meanor, and upon conviction thereof shall be fined in any sum not exceeding 
two hundred dollars, or be imprisoned in the county jail not exceeding one ~ 
year, or by both fine and imprisonment. [Cf. Cd. 781, § 818; L. 791, p. 122, 
$ 12; 2H. P. C., § 80.] | 


§ 7148. Maliciously Setting Fire to Prairie and Other Grounds. 

If any person shall maliciously or wantonly set on fire any prairie or 
other grounds other than his own or those of which he is in the lawful pos- 
session, or shall wilfully or negligently permit or suffer the fire to pass from 
his own grounds or premises to the injury of another, such person, upon con- 
viction thereof, shall be punished by imprisonment in the county jail not less 
than three months nor more than one year, or by fine not less than fifty nor 
more than five hundred dollars. [Cf. Cd. 781, § 847; L. 790, p. 127, § 9; 2H. - 
P. C., § 81.] 
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$ 7149. Kindling Fire With Intent to Injure Another’s Property. 

If any person shall maliciously, with intent to injure any other person, by 
himself or any other person, kindle a fire on his own land or the land of an- 
other person, and by means of such fire the buildings, fences, crops, or other 
personal property or wooded timberlands of any other person shall be destroyed 
or injured, he shall, on conviction, be punished by a fine not less than twenty 
dollars nor more than one thousand dollars, or by imprisonment in the county 
jail not less than three months nor more than twelve months, according to the 
aggravation of the offense. [L. ’77, p. 300, § 2; Cd. ’81, § 1225; L. 91, p. 
122, § 13; 2 H. P. C., § 82.] 


Compare § 3138 et seq., damages for suffering fire to spread. 


$ 7150. Kindling Fire on Another’s Land Without Malice. 

If any person shall, without malice, kindle a fire in any field, pasture, 
inclosure, forest, prairie, or timber land, not his own, without the consent of 
the owner, and the same shall spread and do damage to any buildings, fences, 
crops, cord wood, bark, or other personal property, not his own, or to any wood 
or timber land, not his own, he shall, on conviction, be punished by a fine of not 
less than ten nor more than five hundred dollars, and costs, according to the 
aggravation of the offense, and shall stand committed till the fine and costs are 
paid. [Cf. L. 77, p. 300, § 1; Cd. 81, § 1224; L. 791, p. 123, § 14; 2 H. P. 
C., § 83.] 


See note to last section. 


$7151. Setting Fire to Lumber, Produce, etc. 

Every person who shall wilfully and maliciously set fire to any pile or 
parcel of boards, timber, piles, or other lumber, cordwood, ricks, stacks, or 
shocks of grain, hay, or other vegetable products, or vegetable procucts severed 
from the soil not in ricks, stacks, or shocks, or any standing grass or grain, or 
other cultivated vegetable products of the soil, shall, upon conviction thereof, 
be imprisoned in the county jail not more than one year nor less than one 
month, and be fined in any sum not exceeding five hundred dollars. [L. ’54, 
p. 83, § 41; Cd. ’81, § 824; 2 H. P. C., § 41.] 


See supra § 7094 et seq., arson generally. 


$ 7152. Kindling Fire on Another’s Land While Hunting, etc. 

Any person who shall enter upon the lands of another person for the 
purposes of hunting or fishing, and shall, by the use of fire arms, or other 
means, kindle any fire thereon, shall be punished by a fine not less than ten 
nor mcre than five hundred dollars, if such fire be kindled without malice; 
if such fire be kindled maliciously, and with intent to injure any other person, 
such offender shall be punished by a fine not less than twenty nor more than 
one thousand dollars, or by imprisonment in the county jail not less than 
three months nor more than twelve months. [Cf. L. 77, p. 300, $ 4; Cd. ’81, 
$ 1227; L. 91, p. 123, $ 15; 2U. P. C., § 84.] 


§ 7153. Destruction of Forests by Fire. 
Any person or persons who shall wilfully and deliberately set fire to any 
wooded county or forest belonging to this state or the United States, within 
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this state, or to any place from which fire shall be communicated to any such 
wooded county or forest, or who shall accidentally set fire to any such wooded 
eounty or forest, or to any place from which fire shall be communicated to 
any such wooded county or forest, and shall not extinguish the same or use 
every effort to that end, or who shall build any fire for lawful purposes or 
otherwise in or near any such wooded county or forest, and through careless- 
ness or neglect shall permit said fire to extend to and burn through such 
wooded county or forest, shall be deemed guilty of a misdemeanor, and on 
conviction before a court of competent jurisdiction shall be punishable by 
fine not exceeding one thousand dollars or imprisonment not exceeding one 
year, or by both such fine and imprisonment: Provided, That nothing herein 
contained shall apply to any person who in good faith shall set a back fire to 
prevent the extension of a fire already burning. All fines collected under this 
section shall be paid into the county treasury for the benefit of the common 
school fund of the county in which they are collected. [L. 91, p. 226, $1; 2 
H. P. C., § 84a. ] 


See note to § 7140, disposition of fines. 


$ 7154. Wilful Injury to Bridges, etc. 

Every person who shall wilfully and maliciously cut, break, injure, or 
destroy any bridge, mill dam, canal, flume, aqueduct, reservoir, or other struc- 
ture erected to create hydraulic power, or to conduct water for mining or 
agricultural purposes, or to conduct water for the purpose of floating or carry- 
ing therein logs, timber, earth, or sand, or any embankment necessary to the 
same, or either of them, or shall wilfully or maliciously make, or cause to be 
made, any aperture in such dam, canal, flume, aqueduct, reservoir, embank- 
ment, or structure, with intent to injure or destroy the same, shall, on convic- 
tion thereof, be fined in any sum not more than one thousand dollars, or be 
imprisoned in the penitentiary at hard labor not more than two years, or both 
such fine and imprisonment. [Cf. Ll. 762, p. 30, $1; Cd. ’81, § 812; L. 91, p. 
228,81; 211. P. C., § 85.] 


“Wilfully’” is equivalent to “knowingly”: ful’ when done with deliberation: People 
Wong v. Astoria, 13 Or., 5388. An act is ‘‘wil- v. Sheldon, 6S Cal., 434. 


§ 7155. Malicious Injury to Vessels, Logs, etc. 


If any person maliciously cut away, let loose, injure, or destroy any boom 
or raft of wood, logs, or lumber, or any boat or vessel fastened to any place, of 
which he is not the owner or legal possessor, he shall be punished by fine not 
exceeding five hundred dollars, and imprisonment in the county jail not 
more than one year, and shall also forfeit to the use of the person so in- 
jured double the amount of damages by him thereby sustained, to be re- 
covered in an action at law. [Cd. ’31, § 843; 2 H. P. C., § 86.] 


§ 7156. Destruction of Dams, Dikes, etc. 

It shall be unlawful to cut or damage, break or destroy, any dike or dam 
erected or maintained in this state for the protection of lands from overtlow; 
and any person or persons so offending, upon conviction thereof, shall be 
fined any sum notexceeding three hundred dollars foreach andevery offense, 
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which fine shall be paid over to the school fund of the county wherein the 
offense is committed. The person or persons so offending shal) not, by the 
provisions of this section, nor by any judgment under this section, be exempted 
from any suit for damages brought by any person or persons injured hy the 
cutting, breaking, damaging, or destroying of such dike or dam. [L. 91, p. 
123, $ 16; 2 H. P. C., $ 88.] 


See note to § 7140, disposition of fines.. 


$ 7157. Injury to Improvements of Settlers on Unsurveyed Lands. 

Any person or persons who shall wilfully and maliciously disturb, or in 
any wise injure or destroy, the dwelling house or other building, or any fence 
inclosing or being on the claim, of any settler upon the unsurveyed public 
lands in this state, shall be deemed guilty of a misdemeanor, and, upon convic- 
tion thereof, shall be fined not less than fifty nor more than one hundred 
dollars for each and every offense, to which may be added imprisonment in 
the county jail not exceeding ninety days. [Cf. L. 783, p. 71, § 2; L. 791, p. 
124, § 17; 2 H. P. C., $ 89.] 


$ 7158. Posting Advertisements on Public Property. 

Every person who wilfully commits any trespass by either putting up, 
affixing, fastening, printing, or painting upon any property belonging to the 
state, or to any county, city, town, or village, or dedicated to the public, or 
upon any property of any person or corporation without license from the 
owner, any notice, advertisement, or designation of, or any name for any com- 
modity, whether for sale or otherwise, or any picture, sign, or device intended 
to call attention thereto, shall be guilty of a misdemeanor, and upon convic- 
tion thereof shall be punished by a fine of not more than fifty dollars, or by 
imprisonment in the county jail not more than twenty days, or by both such 
fine and imprisonment: Provided, That nothing contained in this section 
shall be construed to prohibit the posting of legal notices. [L. ’86, p. 78, § 1, 
subd. 5; 2 H. P. C., § 90.] 


§ 7159. Malicious Injury to Animals. 

If any person maliciously kill, maim, or disfigure any horse, cattle, dog, 
or other domestic animal of another, or maliciously administer poison to any 
such animal or animals, or expose any poisonous substance with intent that 
the same should be taken by it or them, he shall be punished by imprisonment 
in the county jail not exceeding one year or by fine not exceeding three hun- 
dred dollars. [Cf. Cd. ’81, $ 838; 2 II. P. C., § 59; L. 793, p. 236, § 1.] 


People yv. White, 34 Cal., 183; People 


WILFUL OR MALICIOUS OFFENSES 
Cal., 36; People v. Potter, 54 


AGAINST PROPERTY.—According to the 
general rules of code pleading. the indict- C 


plaint: 
v. Shabher, 32 


ment er information will be sufficient if the 
acts constituting the olf: n-es as detined by 
the various s.ctions of this code are set 
forth ejiher with or without a name given 
to the offense: People v. Phipps, 39 Cal., 
226: People v. Cronin, 34 Cal., 191; People v. 
Dalton, 5$ Cal., 226: and following the lan- 
guage of the statute will make a good com- 


GAL, 


al., 114. 

DISFENSE.—It ts a good defense to show 
that the wounding or killing was done to 
protect the crop of the accused, and not 
from etther ill-will towards the owncr, or 
cruelty to the animal: Wright v. State, 30 
225; Commonweulth v. Walden, 3 Cush., 
558; State v. Pierce, 7 Ala, 128. 
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§ 7160. Unlawful to Tap or Interfere With Electric Wires, etc.—Penalty. 

It shall be unlawful for any person or persons to tap, or make connection 
with, or take currents of electricity from, in any unauthorized manner what- 
soever, any electric wire or cable, used by any person, town, city or electric 
company in this state for conducting electric currents over the same, or to 
tamper with any meter, or meters, of such person, town, city or company, 
or use their electricity, or diminish by any means or contrivance whatsvever, 
the free passage of any current or currents of electricity over any such wires 
or cables or through such meters, or to agree with or conspire with any other 
person or persons to do any of the aforementioned unlawful acts, and any 
person who shall violate any of the provisions of this section shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be punished by a 
fine of not less than ten dollars, nor more than one hundred dollars, or by 
imprisonment in the county jail not more than ninety days or both such fine 
and imprisonment. [L. 97, p. 54, § 1.] 


§ 7161. Poisoning Honey Bees—Penalty. 

It shall be unlawful for any person within the state of Washington to wil- 
fully or maliciously kill or poison any honey bees. It shall further be un- 
lawful for any person within said state to wilfully or maliciously place any 
poisonous or sweetened substance for the purpose of injuring honey bees, in 
any place where such poisoned or swectened substance is accessible to honey 
bees within this state. Any person or persons violating the provisions of this 
section shall, upon conviction thereof, be punished by a fine of not less than 
ten dollars, nor more than one hundred dollars. [L.’97, p. 11, $$ 1, 2.] 


ARTICLE 5.—Fraup anp DECEIT. 


§ 7165. Obtaining Money, etc., Under False Pretenses. 

If any person, with intent to defraud another, shall designedly, by color 
of any false token or writing, or any false pretense, obtain from any person 
any moncy, transfer, note, bond, or receipt, or thing of value, such person 
shall, upon conviction thereof, be imprisoned in the penitentiary not more 
than five years nor less than one year, or imprisoned in the county jail for any 
length of time not exceeding one year. [L. 54, p. 85, § 54; Cd. 81, § 853; 2 
H. P. C., § 234.] 


See supra § 6559 and notes. 

See supra § 6:50 and notes, sufficiency of 
indietment, ete. 

See notes to § 6943, evidence, etc. 

See supra § 7115, obtaining property under 
false pretenscs, 

As to what ts a fals> pretense in obtain- 
ing money, ete., see note to In re Cameron, 


21 Am. Stat. Rep., 265; Tyler v. Siate, 36 
Am. Dec., sw: Commonwealth v. Jeffries, 
83 Am. Dec.. 726. 


The statute punishing the obtaining of 


property “by color of any false token or 
Writing, or any false pretense,” does not 
restrict the false preiense to one in the na- 
ture of a “token or writing’’: State v. Rent, 
ae 6661; following Siate v. White, 12 W., 


A hady’s beaver shoulder cape is the sub- 
jeet of larceny by false pr-tense under this 
secdion, classifying as such subj-cts) “any 
money, transfer, note, bond. or recept, or 
thing of value": State v. Reiff, supra. 


§ 7166. Fraudulent Representations as to Payment for Building Material, ete. 

Any person, firm, or corporation, contracting with another to supply labor 
or material for any purpose whatever, who shall fraudulently represent that 
the labor or material supplied has been paid for, and shall, upon such frandu- 
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lent representation, collect the price thereof, shall be deemed guilty of a felony, 
and upon conviction thereof shall be fined in any sum not exceeding one 


thousand dollars, or imprisonment in the penitentiary for any term not ex- 
ceeding two years, or both. [L. ’90, p. 128, § 1; 2 H. P. C., § 235.] 


$ 7167. Use of False Weights or Measures. 

Every person who uses any weight or measure, knowing it to be false, 
by which use another is defrauded or otherwise injured, is guilty of a misde- 
meanor. A false weight or measure is one which does not conform to the 
standard established by the laws of the United States. [Cf. L. ’86, p. 122, 
8§ 1-3; L. 91, p. 129, § 33; 2 H. P. C., § 236.] 


§7168. Failure to Give Full Weight. 

In all sales of coal, hay, and other commodities usually sold by the ton or 
fractional part thereof, the seller must give to the purchaser full weight at 
the rate of two thousand pounds to the ton; and in all sales of articles which 
are sold in commerce or trade by avoirdupois weight, the seller must give to the 
purchaser full weight, at the rate of sixteen ounces to the pound. Any person 
violating this section is guilty of a misdemeanor. [L. ’86, p. 122, § 2; 2 H 
P. C., § 237.] 


$ 7169. False Pretenses, etc., in Selling Mines. 

Any person who shall, with intent to cheat, wrong, or defraud, place in or 
upon any mine or mineral claim any ores or specimens of ores not extracted 
therefrom, or exhibit any ore, or certificate of assay of ore, not extracted there- 
from, for the purpose of selling any mine or mining claim, or interest therein, 
or who shall obtain any money or property by any such false pretenses or 
artifices, shall be deemed guilty of a felony. [L. ’90, p. 99, § 1; 2 H. P. C., 
§ 238. | 


$ 7170. Altering Sample or Certificate of Assay. 

Any person who shall interfere with, or in any manner change, samples 
of ores or bullion produced for sampling, or change or alter samples or pack- 
ages of ores or bullion which have an purchased for assaying, or who shall 
-= change or alter any certificate of sampling or assaying, with intent to cheat, 
wrong, or defraud, shall be deemed guilty of a felony. [L. 790, p. 99, § 2; 2 
H. P. C., § 239.] 


$717 1. Making False Sample or Assay of Ore. 

Any person who shall, with intent to cheat, wrong, or defraud, make or 
publish a false sample of ore or bullion, or who shall make or publish or cause 
to be published a false assay of ore or bullion, shall be deemed guilty of a fel- 
ony. [L. 790, p. 99, § 3; 2 H. P. C., § 240.] 


$ 7172. Penalty for Violation of Last Three Sections. 

Any person violating any of the provisions of the last three preceding 
sections shall be deemed guilty of a felony, and upon conviction thereof shall 
be fined in any sum not less than fifty nor more than one thousand dollars, or 
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by imprisonment in the penitentiary for not less than one year nor mere than 
five years, or by both such fine and imprisonment. [L. 790, p. 99, $ 4; 2 H. 
P. C., $ 241.] 


§ 7173. Fraudulent Sale of Fruit or Ornamental Trees. 
Any person or persons who shall misrepresent, deceive or defraud any 
person or persons in the sale of any fruit, shade or ornamental tree or trees, or 


any vine, shrub, plant, bulb or root, by substituting inferior or different _ 


varicties, or who shall falsely represent the name, age or class of any such 
fruit, shade or ornamental tree or trees, or any vine, shrub, plant, bulb, root, 
garden or field seeds, shal] be guilty of a misdemeanor, and on conviction be 
fined not less than ten dollars nor more than two hundred dollars, or by 
imprisonment in the county jail not less than thirty days nor more than six 
months, or by both such fine and imprisonment, and shall be hable to the 
party or parties damaged or injured thereby in treble the amount of all dam- 
ages sustained, to be recovered in any court having jurisdiction thereof. [L. 
795, p. 196, § 1.] 


$ 7174. Deception as to Incorporation of Bank. 
Any person or persons now or hereafter engaged in the business of 


banking, who shall put up, or cause to be put up, or exhibit, any sign or ` 


advertisement, purporting thereby to be an incorporated bank, or shall do 


A 


business under a corporate name when they are not such, shall, on conviction _ 


thereof, be adjudged guilty of a misdemeanor, and punished by a fine not 
exceeding two hundred dollars. [Cf. L. ’86, p. 85, § 3; L. 791, p. 130, § 36; 
2H. P. C., § 245.] 


$ 7175. Misrepresentation of Pedigree of Animals Kept for Breeding. 

Any person who is the owner, agent, or keeper, or in any way interested 
in the ownership or the keeping, of any stallion, bull, ram, or boar, that may 
be kept for the use of the general public for pay, and who shall knowingly 
and wilfully misrepresent the pedigree or blood of any such stallion, bull, ram, 
or boar, shall be guilty of a misdemeanor, and upon conviction thereof shall 
be fined in any sum not exceeding one hundred dollars, and shall be liable 
for all damages that may be sustained by reason of such misrepresentation. 
[Cf. L. 788, p. 123, § 1; L. 791, p. 130, $ 35; 2 H. P. C., § 243.] 


§ 7176. Misrepresenting Pedigree of Animal in Making Sale. 

It shall hereafter be unlawful for any person to make, or cause to be made, 
and furnish or deliver, or use any false or fraudulent pedigree of any horse, 
cow, sheep or other domestic animal for the purpose of enhancing the value 
of such animal. Any person who shall by false statement or misrepresenta- 
tion concerning pedigree, sell to another person any domestic animal not of 
the breeding or pedigree as represented, shall be liable to the purchaser of 
such animal in a civil action for double the price received for such animal. 
[Cf. L. 788, p. 123, § 2; 2 H. P. C., § 244; L. 795, p. 351, § 1.] 
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§ 7177. Unlawful Sale of Fish Without Brand. 

It shall be deemed a misdemeanor to sell, or offer for sale within the 
state of Washington, any cases or packages of fish packed in other states 
that are not plainly marked or branded on their exterior, explanatory of the 
exact nature or finished condition of the preparation contained, thereby pre- 
venting misrepresentation and sale of inferior or imitative brands of fish 
for the genuine article packed or prepared within said state. Each violation 
of this secfion shall be punishable by a fine not to exceed ninety-nine dollars, 
nor less than twenty-five dollars. [L. 93, p. 63, $$ 1, 2.] 


CHAPTER IV. 
OF OFFENSES AGAINST PUBLIO JUSTICE AND OFFICIAL DUTY. 


$ 7185. Perjury, Defined. 


Every person who, having taken an oath that he will testify, declare, 
depose, or certify truly before any competent tribunal, officer, or person in any 


of the cases in which such an oath may by law be administered, wilfully and 
contrary to such oath, states as true any material matter which he knows to be 
false, is guilty of perjury. [L. 54, p. 88, §§ 69, 70; Cd. ’81, § 867; 2 H. P. 
C., § 102. ] 


Compare $ ore eh 

Sce notes to § 

Inspector ate igi information {s perjury. 
See supra § 6059, perjury, defined. 

Under our statute, conviction for perjury 


wherein by law it could be material, or by 
using or consenting to its use after being 
sworn to, in such action or proceeding: 
State v. Smith, 3 W., 14. 

For an elaborate discussion of the subject 


of this section see note to State v. Shupe, 
& Am. Dec.. 488-501; Coyne v. People, 7 Am. 
Stat. Rep., 330. 


can only take place’ for making a fals- af- 
fidavit when it is sworn to for the purpose 
of being used in some action or proceeding 
$ 7186. Term “Oath” Includes Affirmation. | 

The term “oath,” as used in the last section, includes an affirmation, 
and every other mode authorized by law of attesting the truth of that which 
is stated. [Cd. ’81, § 868; 2 H. P. C., § 103.] 


$7 187. Irregularly Administered Oath No Defense. 
It is no defense to a prosecution for perjury that the oath was adminis- 
tered or taken in any irregular manner. [Cd.’81, § 869; 2 H. P. C., § 104.] 


§ 7188. Incompetent Testimony No Defense. 

It is no defense to a prosecution for perjury that the accused was not 
competent to give the testimony, deposition, or certificate of which falsehood 
is alleged. It is sufficient that he did give such testimony or make such 
deposition or certificate. [Cd. 81, § 870; 2 H. P. C., § 105.] 


§ 7189. Ignorance No Defense, When. 

It is no defense to a prosecution for perjury that the accused did not 
know the materiality of the false statement made by him, or that it did not 
in fact affect the proceeding in or for which it was made. It is sufficient that 
it was material, and might have been used to affect such proceeding. [Cd. 
81, § 871; 2 H. P. C., § 106.] 
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§ 7190. Deposition or Certificate Complete, When. 

The making of a deposition or certificate is deemed to be complete, within 
the provisions of this chapter, from the time when it is delivered by the ac- 
cused to any other person, with the intent that it be uttered or published as 

[Cd. ’81, § 872; 2 H. P. C., § 107.] 


$ 7191. False Statement, Defined. 

An unqualified statement of that which one does not know to be true 
is equivalent to a statement of that which one knows to be false. [Cd. 781, 
§ 873; 2 H. P. C., § 108.] 


$ 7192. Penalty for Perjury and Subornation of. 

Every person convicted of the crime of perjury committed on the trial of 
or proceedings in a criminal action for a crime punishable with death or 
imprisonment for life shall be punished by imprisonment in the penitentiary 
not less than five nor more than twenty years; every person convicted of 
the crime of perjury committed in any proceeding in a court of justice, other 
than such criminal action, shall be punished by imprisonment in the peniten- 
tiary not less than three nor more than ten years; and every person convicted 
of the crime of perjury committed otherwise than in a proceeding before a 
court of justice, or convicted of the crime of subornation of perjury, however 
committed, shall be punished by imprisonment in the penitentiary not less 
than two nor more than five years. [L. 769, p. 216, § 76; Cd. ’81, § 874; 
2 H. P. C., § 109.] 


See supra § 7185, notes, definition of perjury. 


§ 7193. Oath of Office Excepted. 

So much of an oath of office as relates to the future performance of 
official duties is not such an oath as is intended by sections 7185 and 7186. 
[Cd. ’81, § 875; 2 H. P. C., § 110.] 


$ 7194. Subornation of Perjury, Defined. 

Every person who wilfully procures another person to commit perjury 
is guilty of subornation of perjury, and is punishable in the same manner 
as he would be if personally guilty of the perjury so procured. [L. ’54, p. 89, 
§$ 71, 72; Cd. °81, § 876; 2 H. P. C., § 111.] 


See supra § 7185, notes, definition of per- See supra § 6857, sufficiency of indictment, 
jury. etc., for. 


$ 7195. Attempt to Suborn Perjury. 

If any person shall endeavor to procure or incite another to commit the 
crime of perjury, though no perjury be committed, such person, upon con- 
viction thereof, shall be punished by imprisonment in the penitentiary not 
less than one nor more than three years. [L. ’54, p. 89, $§ 71, 72; L. ’69, p. 
216, § 77; Cd. ’81, § 877; 2 H. P. C., § 112.] 


See supra § 71% and notes, definition of perjury. 
Sce infra § 7437, attempts to commit crime 
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§ 7196. Soliciting to be Placed on Jury List. 

| Any person who shall ask or request any sheriff, constable, or other person 
or persons whose duty it may be under the law to select or summon any jury 
or juror to be selected or put upon the jury, or shall procure or offer to procure 
for himself or for another person, or place upon any jury, or shall seek to 
have himself or another placed upon the list of jurors, that is now required by 
law to be made, shall be deemed guilty of a misdemeanor, and upon conviction 
shall be fined in any sum not exceeding three hundred dollars. [L. ’88, p. 
114, § 1; 2H. P. C., § 113.] 


$ 7197. Misdemeanor to Select Soliciting Juror. 

Any sheriff, constable, or other person whose duty it may be under the 
law to select or summon a jury who shall select, summon, or place upon any 
jury any person whom he has been asked or requested to select or summon 
shall be deemed guilty of a misdemeanor, and upon conviction shall be fined in 
anv sum not exceeding three hundred dollars. [L. ’88, p. 114, § 2; 2 H. P.C., 
§ 114.] 


$ 7198. Failure to Attend as Witness. 

If any person who shall have been summoned as a witness on the part of 
the prosecution shall fail or refuse to attend at the time fixed for trial, 
without a reasonable excuse, the person so failing or neglecting shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be punished by 
a fine not exceeding two hundred dollars, or by imprisonment in the county 
jail not less than twenty-five days nor more than three months, or oy both such 
fine and imprisonment, in the discretion of the court. [L. 77%, p. 99, § 9; Cd. 
81, § 1261; 2 H. P. C., §§ 115, 147.] 


See supra § 69141, general] attendance of witnesses, 


$ 7199. Fraud in Drawing Jurors. 

If any clerk of a superior court, or any other person, shall be guilty 
of any fraud, either by practicing on a jury box previously to a draft, or in 
changing a juror, or any way in drawing of jurors, he shall, upon conviction 
thereof, be fined in any sum not exceeding five hundred dollars. [L. 54, p. 94, 
$ 107; Cd. 781, § 922; 2 II. P. C., § 116.] 


$ 7200. Compounding or Concealing Crime. 

If any person, having knowledge of the commission of any erime, shall 
take any money, gratuity, reward, or any engagement therefor, upon an agree- 
ment or understanding, express or implied, to compound or conceal such crime, 
or not to prosecute therefor [or not give evidence thereof], he shall, on con- 
viction thereof, be imprisoned in the county jail for any length of time not 
exceeding one year, or be fined in any sum not exceeding one thousand dollars. 
[L. 754, p. 95, § 112; Cd. °81, § 934; 2 H. P. C., § 117.] 


The words in brackets were incorporated See supra §§ 6917, 6918, 6920, compromising 
in the Laws of ’d4, but omitted from the crime, 
Code of '81. 
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§ 7201. Judicial Officer Receiving Bribe. 

If any judge, justice of the peace, juror, commissioner, auditor, referee, 
arbitrator, or person summoned as a juror, shall accept, receive, or agree for 
in any way any bribe, present, or reward to him offered for the purpose of 
obtaining or influencing his opinion, judgment, verdict, sentence, report, 
or award, in any matter or cause depending or to be tried before him alone, 


or before him with others, he shall, on conviction thereof, be imprisoned in 
the penitentiary not more than seven years nor less than one year, or be 


imprisoned in the county jail not more than one year nor less than one month, 
and be fined in any sum not exceeding one thousand dollars. [L. >54, p. 89, 
§ 73; Cd. 81, § 878; 2 II. P. C., § 172.] 


§ 7202. Executive or Legislative Officer Receiving Bribe. 

If any executive, judicial, or ministerial officer, or member of the legisla- 
ture, shall accept or receive [or agree to accept or receive] in any way any 
bribe, present, or reward to him offered, for the purpose of inducing or influ- 
encing such officer to appoint any person to office, to give any vote or to exe- 
cute any of the powers in him vested, or perform any duty of him required 
with partiality or favor, or otherwise than is required by law, or in considera- 
tion that such officer has appointed any person to any ollice, or voted, or 
exercised any power in him vested, or performed any duty of him required 
with partiality or favor, or otherwise contrary to law, he shall, on conviction 
thereof, be imprisoned in the penitentiary not more than ten years nor less 
than one year, or in the county jail not more than one year nor less than 
three months, and be fined in any sum not exceeding five thousand dollars. 
[L. 754, p. 89, § 74; Cd. 81, § 879; 2 H. P. C., § 173.] 


An offer to tribe an officer to move for re- system of school books, is subject to indict- 
consideration of a res lution passed by the ment under this section; State v. Womack, 4 
state board of education adopting a uniform W., 19. f 
$ 7203. Bribing or Attempting to Bribe Public Officer. 

Every person who shall bribe or attempt to bribe or offer any present, 
bribe, or reward to any judge, justice of the peace, Juror, commissioner, 
referee, auditor, arbitrator, or person summoned as a juror, or to any execu- 
tive, Judicial, or ministerial officer, or member of the legislature, for the pur- 
pose of influencing him in the exercise of any of the powers in him vested 
for the performance of any duty of him required, shall, on conviction thereof, 
be imprisoned in the county jail any length of time not exceeding one year, 
and fined in any sum not exceeding two thousand dollars, or fined only. [L. 
54, p. 89, § 75; Cd. 81, § 880; L. 91, p. 125, § 23; 2 H. P. C., § 174] 


Sce notes to $ 6850, requisites of indictment. crime of bribery: State v. Womack, 4 W., 19, 
Our statute has not nttempied to define 2o. : 
bribery; it merely asserts that certain acts For a discussion of the offense of bribery, 


constitute bribery, fixing the penuty there- see extended note to State v. Eliis, 97 Am. Dee. 
fur, and has not abrogated the common law 711-718. 


§ 7204. Assisting Prisoner to Escape. 

Every person who shall convey into any penitentiary, jail, or house of 
correction, or house of reformation, any disguise, or any instrument, tool, 
weapon, or other thing adapted to or useful in aiding any prisoner there law- 
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fully committed or detained to make escape, or shall, by any means whatever, 
aid or assist any such prisoner in his endeavor to escape therefrom, whether 
such escape be attempted or effected, or not; and every person who shall aid 
or assist any prisoner in escaping, or in attempting to escape, from any officer 
or person who shall have the lawful custody of such prisoner, or who shall 
forcibly rescue any prisoner from lawful custody of such persons, shall, on 
conviction thereof, be imprisoned in the penitentiary not more than four 
years nor less than one year, or imprisoned in the county jail any length of 
time not exceeding one year, and be fined in any sum not exceeding five hun- 
dred dollars. [L. 754, p. 89, § 76; Cd. 781, § 881; 2 H. P. C., § 175.] 


§ 7205. Officer Suffering Prisoner to Escape. 

If any jailer or other officer shall voluntarily suffer any prisoner in his 
custody, charged with or convicted of any criminal offense, to escape, he 
shall suffer, unless the prisoner so escaping be charged with or convicted of 
any capital offense, the like punishment and penalties as the prisoner so 
suffered to escape was sentenced to, or would be liable to suffer upon con- 
viction for the crime or offense wherewith he stood charged; and if the pris- 
oner was charged with or convicted of a capital offense, he shall be imprisoned 
in the penitentiary not more than twenty years nor less than five years. |L. 
754, p. 90, § 77; Cd. 81, § 882; 2 H. P. C., § 176.] 


§ 7206. Refusal to Receive or Negligently Allowing Escape. 

If any jailer or other officer shall, through negligence, suffer any prisoner 
= in his custody, upon conviction or upon any criminal charge, to escape, or 
shall wilfully refuse to receive into his custody any prisoner lawfully com- 
_ mitted thereto, on any criminal charge or conviction, or on any lawful process 
whatever, he shall, on conviction thereof, be imprisoned in the county jail 
not more than two years, and be fined not more than five hundred nor less 
than one hundred dollars, or fined only. [L. 754, p. 90, § 78; Cd. ’81, § 883; 
2 H. P. C., § 177.] 


§ 7207. Jail Breaking. 

If any person confined in any county jail upon any conviction for a 
criminal offense break such jail and escape therefrom, he shall be imprisoned 
in such prison not exceeding one year, to commence from and after the expira- 
tion of the former sentence, and fined not exceeding three hundred dollars. 
[Cd. 781, § 884; 2 H. P. C., $ 178.] 


§ 7208. Resisting Officer. 

If any person knowingly and wilfully resist or oppose any officer of this. 
state, or any other person authorized by law, in serving or attempting to exe- 
cute any legal writ, rule, order, or process whatsoever, or shall knowingly and 
wilfully resist any such officer in the discharge of his duties without such writ, 
rule, order, or process, he shall be punished by imprisonment in the county 
jail not execeding one year, or by fine not exceeding one thousand dollars nor 
less than fifty dollars, or by both fine and imprisonment, at the discretion of 
the court. [L. 754, p. 90, § 79; Cd. ’81, § 885; 2 H. P. C., § 179.] 

See notes to § 6850, requisites of indictment. See notes to § 6943, variance, 
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§ 7209. Refusal to Assist Officer. 

If any person, being lawfully required by any sheriff, deputy sheriff, 
coroner, constable, or other officer, wilfully neglect or refuse to assist him in 
the execution of his office in any criminal case, or in any case of escape or 
rescue, he shall be punished by imprisonment in the county jail not more than 
six months, or by fine not more than one hundred dollars. [L.’54, p. 90, § 79; 
Cd. ’81, § 886; 2 H. P. C., § 180.] 


See supra § 7074 and notes, dispersion of unlawful assembly. 


§ 7210. Corrupt. Refusal of Officer to Execute Process. 

If any officer authorized to serve process shall wilfully and corruptly 
refuse to execute any lawful process to him directed, and requiring him 
to apprehend or confine any person charged with or convicted of any 
offense, or shall wilfully and corruptly omit or delay to execute such process, 
whereby such person shall escape and go at large, he shall, on conviction 
thereof, be imprisoned in the county jail not more than one year, or be fined 
not exceeding three hundred nor less than fifty dollars. [L. 754, p. 90, § 803. 
Cd. 781, § 887; 2 H. P. C., § 181.] 


$ 7211. Wilful Inhumanity to Prisoners. 

-If any sheriff, jailer, or other officer shall be guilty of wilful inhumanity 
or oppression to any prisoner under his care or custody, he shall, on conviction 
thereof, be imprisoned in the county jail not more than one year nor less than 
one day, and be fined in any sum not exceeding one thousand dollars. [L. 54, 
p. 90, § 81; Cd. ’81, § 888; 2 H. P. C., § 182.] 


§ 7212. Official Nonfeasance and Misfeasance. 

If any officer shall wilfully fail to perform any duty within the time and 
in the manner prescribed by law, or shall do any act which he shall be specially 
prohibited from doing by law, he shall, on conviction thereof, be fined in 
any sum not exceeding one thousand dollars, to which may be added imprison- 
ment in the county jail for any length of time not exceeding six months. [L. 
7654, p. 90, § 82; Cd. 781, § 889; 2 H. P. C., § 183.] 


$ 7213. Failure to Pay Over Public Moneys, etc. 

If any officer or person required by law to collect, disburse, receive, or 
keep any public money shall wilfully neglect or refuse to pay over such money 
at the time prescribed by law, or shall wilfully refuse to pay any warrant law- 
fully drawn, or shall pay over a less valuable kind of money than that collected 
or received by him, or scrip or county or state orders in lieu of money so col- 
lected or received by him, in any sum whatever, he shall, on conviction thereof, 
be imprisoned in the county jail not exceeding one year nor less than one 
month, or be fined in any sum not exceeding five thousand dollars, or both. 
[L. 54, p. 91, § 83; L. 773, p. 202, § 92; Cd. 781, § 890; 2 H. P. C., § 184.] 


Sce supra § 1606, penalty for failure to pay over to county officer, 


$ 7214. Auditor Issuing Illegal Warrant. 
If any auditor shall knowingly issue any warrant not authorized by law, 
he shall, on conviction thereof, be imprisoned in the county jail not exceeding 
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one year, and be fined in any sum not excecding one thousand dollars, or be 
fined only. [L. 754, p. 91, § 84; Cd. 81, § 891; 2 H. P. C., § 185.] 


$ 7215. Officer Purchasing or Discounting Warrant. 

If any auditor, treasurer, sheriff, assessor, or county commissioner shall 
purchase, exchange, or receive in payment, during his term of office, any state 
or county order or demand for less than the amount of such order or demand, 
he shall, on conviction thereof, be fined in any sum not exceeding one 
thousand dollars. [L. 754, p. 94, § 105; Cd. ’81, § 920; 2 H. P. C., § 155.] 


$ 7216. Usurpation of Official Authority, Defined. 

Every person who shall officiate in any place of authority without being 
legally authorized shall be deemed guilty of usurpation, and upon conviction 
thereof be fined in any sum not excceding one thousand dollars. [L. 754, p. 
91, § 85; Cd. 81, § 892; 2 H. P. C., § 186.] ; 


§ 7217. Performing Official Duties Without Having Qualified. 

If any person elected or appointed to an office, or his deputy, shall per- 
form any of the duties of such office, without having taken an oath as pre- 
scribed by law, or before having given and filed the bond required of him, and , 
in the manner prescribed by law, he shall, upon conviction thereof, be fined in 
any sum not exceeding one thousand dollars. [L. ’54, p. 91, § 86; Cd. ’81, § 
893; 2 H. P. C., § 187.] 


§ 7218. Corruptly Exacting Illegal Fees. 

If any officer, whose fees are stated by law, shall corruptly exact or extort 
any greater fees for any services than by law are stated and allowed, or shall 
levy, demand, receive, or take under color of his office any bond, bill, or note, 
or other assurance or promise whatever, securing the payment of a greater sum - 
of money for any service than he is by law authorized to demand or receive, 
he shall, on conviction thereof, be imprisoned in the county jail not exceeding 
one year, and he fined in any sum not exceeding one thousand dollars. [L. ’54, 
p. 91, § 87; Cd. ’81, § 894; 2 II. P. C., § 188.] 

See supra § 1605, penalty for taking illegal See supra § 1616, penalty for accepting fees 
fees by officer. from soldier, eic. 
§ 7219. Certain Officers to Complain of Violations of Law. 

It shall be the duty of all county school superintendents and school 
directors to make complaint in all cases which shall come to their knowledge 
of a criminal viclation of the laws relating to schools and education. It shall 
be the duty of road supervisors to make complaint in all cases which shall 
come to their knowledge of a criminal violation of the laws relating to roads 
and highways. It shall be the duty of all constables and sheriffs to make com- 
plaint of all violations of the criminal law which shall come to their knowledge 
within their respective jurisdictions. [Cd.’81, 8 895; 2 H. P. C., $ 189.] 


§ 7220. Penalty for Violation of Last Section. 
Any oflicer who shall wilfully and knowingly violate or refuse to perform 
the duty imposed by the next preceding section of this code shall be guilty of 


1985 


33 7221-7230.) OF OFFENSES AND PUNISHMENT. [Tithe XX XIX. 


a misdemeanor, and on conyiction thereof be punished by a fine of not less 
than one hundred dollars nor more than five hundred dollars, or by imprison- 
ment in the county jail for not less than one month nor more than six months, 
or by fine and imprisonment, in the discretion of the court having jurisdiction 
thereof. [Cd. 81, § 896; 2 H. P. C., § 190.] 


8 7221. Conviction Under Last Section Vacates Office. 

A conviction of any officer, under the foregoing section, shall operate as 
a vacation of the office of the officer so convicted, and the office so vacated shall 
be filled in accordance with law. [Cd.’81, § 897; 2 H. P. C., § 191.] 


CHAPTER V. 
OF OFFENSES AGAINST PUBLIC MORALITY AND DECENCY. 


$ 7226. Sodomy, Defined. 
Every person who shall commit the infamous and detestable crime against 
nature, either with mankind or with any beast, shall be deemed guilty of 
.sodomy, and upon conviction thereof shall be punished by imprisonment at 
hard labor in the state penitentiary for not less than ten nor more than four- 
teen years. [L. 93, p. 470, § 1; see Cal. P. C., § 286.] 


See notes to supra § 6943. 
See supra § 7057, assault with intent to commit crime against nature, 


§ 7227. Degree of Sexual Penetration Necessary. 
Any sexual penetration however slight is sufficient to complete the c crime 


against nature. [L. 93, p. 470, § 2; Cal. P. C., § 287.] 


§ 7228. Incest, Defined. 
Incest is the sexual commerce of persons related within the degrees 


wherein marriage is prohibited. [L.’95, p. 371, § 1.] 


§ 7229. Who Deemed Guilty of Incest. 

Persons being within the degrees of consanguinity or affinity, within 
which marriages are prohibited by law, who intermarry with each other, or 
who commit fornication or adultery with each other, or who carnally know 
each other, shall be deemed guilty of the crime of incest, and upon conviction 
thereof shall be punished by imprisonment in the state prison for any term not 
exceeding twenty years. [L. ’95, p. 371, § 2; see Cal. P. C., § 285.] 


§ 7230. Adultery, Defined. 

Adultery is the sexual intercourse between a married person and one who 
is not such married person’s husband or wife. [Cf. Cd. 81, § 914; 2 H. P. C. 
§ 193; L. 795, p. 372, § 3.] 


Solicitation to commit adultery is not in- ties charged with adultery committed prior 
dictable as an attempt to commit the crime: to the passage of the act: State v. Oliver, 
Siate v. Butler, 8 W.. 198. 12 W.. 547. 

The repeal of $ 192, 2 Hill's Penal Code, by As to what constitutes adultery, see note 
the Laws of '9, p. 371, without any saving to Commonwealth v. Call, 32 Am. Dec., 289- 
clanse ag to prior offenses or pending cases, 290; Bodiford v. State, U Am, St. Rep., 2L 
operated as a bar to the prosecution of par- 
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§ 7231. Punishment for Adultery. 

Every person who lives in a state of adultery, upon conviction thereof, 
shall be punished by imprisonment in the state prison not exceeding five years. 
[L. 795, p. 372, § 4.] 


$ 7232. Proof of Marriage. 

A. recorded certificate of marriage, cr a certified copy thereof, there being 
no decree of divorce, proves the marriage of a person for the purposes of this 
chapter. [L. 95, p. 372, § 5; see Cal. P. C., § 267, note 1.] 


‘§ 7233. Bigamy, Defined. 

Every person having a husband or wife living, who marries any other 
person, except in the cases specified in the next section, is guilty of bigamy. 
[L. ’95, p. 372, § 6.] 


This section covers part of § 7235 infra. 


§ 7234. Exceptions to Last Section. 
The last section does not extend,— . 

1. To any person by reason of any former marriage whose husband or wife 
by such marriage has been absent for five successive years, without being 
known to such person within that time to be living; nor, 

2. To any person by reason of any former marriage which has been pro- 
nounced void, annulled or dissolved by the judgment of a competent court. 
[L. 795, p. 372, § 7.] ` 

Compare § 1%, cf 2 EIill’s P. C., which appears to be repealed, 


§ 7235. Punishment for Bigamy. 

Any person guilty of bigamy shall be punished by imprisonment in the 
penitentiary not more than five years, or by fine not exceeding five hundred 
dollars and imprisonment in the county jail not more than one year. [L. 754, 
p. 96, § 116; Cd. 81, § 945; 2 H. P. C., § 194.] 


See supra § 7233, bigamy defined, which repeals omitted portions of this section. 


§ 7236. Knowingly Marrying Husband or Wife of Another. 

Every unmarried person who knowingly marries the husband or wife 
of another, when such husband or wife is guilty of bigamy thereby, shall be 
punished by imprisonment in the penitentiary not excceding three years, or’ 
by fine not more than three hundred dollars, or imprisonment in the county 
jail not exceeding one year. [Cd. 81, § 947; 2 H. P. C., § 196.] 


§ 7237. Prohibiting Solicitation of Divorce Business—Penalty. 

Whoever advertises, prints, publishes, distributes or circulates, or causes 
to be advertised, printed, published, distributed or circulated, any circular, 
pamphlet, card, hand bill, advertisement, printed paper, book, newspaper, or 
notice of any kind, offering to procure or obtain, or to aid in procuring or 
obtaining, any divorce, or the severance, dissolution or nullity of any marriage, 
or offering to engage or appear or act as attorney, counsel, or referee in any 
suit for alimony or divorce, or the severance, dissolution or nullity of any 
marriage, either in this state or elsewhere, shall be guilty of a misdemeanor. 
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This section shall not apply to the printing or publishing of any notice or 
advertisement required or authorized by any law of this state. Any person 
convicted of the violation of the provisions of this section shall be punished 
by fine of not less than one hundred dollars, nor more than five hundred dol- - 
lars, or by imprisonment in the county jail for not more than six months. [L. 
797, pp. 7, 8, $$ 1, 2.] 


$ 7238. Unlawful Cohabitation—Indecent Exposure. 

If any man or woman, not being married to each other, lewdly and 
viciously associate and cohabit together, or if any man or woman, married or 
unmarried, is guilty of open or gross lewdness, or designedly make any open 
and indecent or obscene exposure of his or her person, or of the person of 
another, every such person shall be punished by imprisonment in the county 
jail not exceeding six months, or by fine not exceeding two hundred dollars. 
[L. 754, p. 95, § 117; Cd. 781, § 948; 2 H. P. C., § 198.] 


§ 7239. Keeping House of Ill-Fame. 
Every person who shall keep a house of ill-fame in this state, resorted to | 
for the purposes of prostitution and lewdness, or who shall reside in such house 
for the purposes aforesaid, shall be deemed guilty of a misdemeanor, and on | 
conviction thereof shall be punished by imprisonment in a common jail for a 
term not exceeding six months, or by a fine not exceeding five hundred dollars, - 
or by both such fine and imprisonment, at the discretion of the court. [L. 60, 
p. 296, § 1; Cd. 781, § 1210; 2 H. P. C., § 199.] ) 


See supra § 3096, houses of ill-efame de- See infra § 7261, leasing premises for pros- 
clared nuisances, titution, etc. 
§ 7240. Lessee as Keeper, Effect on Lease. 

Whenever the lessee of any house shall be convicted of the offense of - 
keeping such house of ill-fame as aforesaid, the lease or contract for letting 
such house shall, at the option of the lessor, become void, and such lessor shall 
thereupon have the like remedy to recover the possession of such house as is 
provided against a tenant holding over after the termination of his lease. [L. 
60, p. 296, $ 2; Cd. 781, § 1211; 2 H. P. C., § 200.] 


See infra § 7261, letting premises for house of ill-fame, misdemeanor, 


§ 7241. Keeper May be Required to Give Bonds, When. 

Every justice of the peace may, on the complaint of any citizen of the — 
county, require surcties of the peace and good behavior from any person who — 
shall be guilty of keeping or maintaining houses reputed to be houses of 
bawdry and ill-fame; and every person being so ordered to find sureties of the 
peace and good behavior, who shall neglect or refuse to comply with such 
order, may, by said justice, be committed to the common jail in the county 
where the offense was committed for a term not exceeding thirty days; and 
the bond required, as aforesaid, shall be filed with the county auditor of the 
county where the offense was committed, and from said order the accused shall 
have the right to appeal to the superior court in the county within which the 
offense was committed. [L. 60, p. 296, § 3; Cd. 781, § 1212; 2 H. P. C., ` 
§ 201.] | 
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§ 7242. Keeper to Pay Costs, When. 

When any person, prosecuted under the next preceding section, shall be 
required to procure sureties of the peace and good behavior, such person shall 
pay costs of prosecution; and on failure so to do, shall be imprisoned in the 
county jail, at the discretion of the court having cognizance thereof, until 
such costs be paid and satisfied. a 60, p. 296, § 4; Cd. ’81, § 1213; 2 H. 
P. C., § 202. ] l i 


$ 7243. Prize Fighting, etc. 

Any person who, within this state, engages in, instigates, aids, or en- 
= courages, or does any act to further, a contention or fight, with or without 
weapons, between two or more persons, or a fight commonly called a sparring 

match, in which the combatants are provided with gloves, or who sends or 
publishes a challenge or acceptance to a challenge for such a contention, prize- 
fight, sparring match, with or without gloves, or carries or delivers such a 
challenge or acceptance, or trains or assists any person or persons in training 
or preparing for such contention, prize fight, or sparring match, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished by imprisonment in the county jail for a term of not less than thirty 
days nor more than one year, and by a fine of not less than fifty dollars no 
more than one thousand dollars: Provided, That nothing in this section shall 
be so construed as to interfere with members of private clubs sparring or fenc- 
ing for exercise among themselves. [Cf. L. 86, p. 82, § 1; L. 90, p. 109, § 1; 
211. P. C., § 203.] 


See supra § 7079, agreement to fight, an affray. 


$ 7244. Betting or Holding Stakes on Prize Fight, etc. 

Any person who bets, stakes, or wagers money or other property upon the 
result of such a fight, encounter, or contention, or holds or undertakes to hold 
money or other property so staked or wagered, to be delivered to or for the 
benefit of the winner thereof, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished by imprisonment in the county jail 
for a term not less than thirty days nor more than one year, or by a fine of not 
less than fifty dollars nor more than one thousand dollars, or by both fine and 
imprisonment, at the discretion of the court. [L.’90, p. 109, $2; 2 H. P. C. 
§ 204. | 


$ 7245. Duty of Officers as to Prize Fighting, etc. 

It shall be the duty of every peace officer in this state to see that sections 
7243 and 7244 are faithfully enforced, and when anv such oflicer has reason 
to believe these sections are being violated, or are about to be violated, it shall 
be his duty forthwith to arrest any person or persons violating the provisions 
thereof, with or without warrant, and take him or them before the nearest 
committing magistrate of the county, to be dealt with according to law, and 
such peace officer may pursue and arrest any person or persons whom he has 
reason to believe have violated or are attempting to violate any of the pro- 
visions thereof, into any county in the state, and take such offenders into the 
county from whence they were pursued, before the proper magistrate. It 
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shall be the duty of every judge on charging the grand jury to read these 
sections, and charge such grand jury to diligently inquire into any and all 
violations of the provisions of the same. [L.?’86, p. 83, § 3; 2 H. P. C., § 207.] 


§ 7246. Demoralizing Literature, etc.—Circulating. 

If any person shall import, print, publish, sell, lend, give away, distribute, 
or show, or have in his possession with intent to sell or give away, or to show 
or advertise, or otherwise offer for loan, gift, sale, or distribution, any obscene 
or indecent book, magazine, pamphlet, newspaper, story paper, writing paper, 
picture, engraving, drawing, or photograph, or if any person shall design, copy, 
draw, photograph, print, utter, publish, or otherwise prepare any of the articles 
menuioned 1n this section, or shall write or print, or cause to be written or 
printed, a notice of any kind, giving information, or shall give information 
stating when, where, and how, or of whom or by what means, any of the articles 
mentioned in this section could be purchased or obtained, or if any person 
sells, lends, gives away, or shows, or has in his possession with intent to sell or 
give away, or to show or advertise, or othcrwise offers for loan, gift, sale, or 
distribution, to any minor child, any book, pamphlet, magazine, newspaper, or 
other printed paper devoted to the publication, or principally made up of, 
criminal news, police reports, or accounts of criminal deeds, or pictures and 
stories of decds of bloodshed, lust, or crime, or if any person exhibits upon 
any street or highway, or in any other place within view, or which may be 
within the view, of any minor child, any book, magazine, pamphlet, newspaper, 
writing paper, picture, engraving, drawing, photograph, or other article com- 
ing within the description of the articles mentioned in this section, or any of 
them, or if any person, in any manner, hires, uses, or employs any minor child 
to sell or give away, or in any manner to distribute, or who, having the care, 
custody, or control of any minor child, permits such child to sell, give away, 
or in any other manner to distribute any book, magazine, pamphlet, news- 
paper, story paper, writing paper, picture, engraving, drawing, photograph, 
or other article or thing coming within the description of articles and matter 
mentioned in this section, or any of them, upon conviction thereof shall be 
punished by imprisonment in the penitentiary not exceeding three years, or by 
a fine not excceding two thousand dollars: Provided, however, That if such 
obscene or indecent matter is circulated in any school or institution of learn- 
ing, or in any charitable or reformatory institution, or in any jail or peniten- 
tiary, supported in whole or in part by public money or moneys raised by 
taxation, then the minimum of imprisonment shall not be less than thirty days, 
and in all such cases imprisonment shall follow conviction. [Cf. L. 54, p. 
96, § 118; Cd. 781, § 850; L. ’86,p. 122, § 1; L. 91, p. 126, $ 245 2 H. P. C. 
§ 205.] | 


See supra § 6860, information sufficient if facts stated generally, 


§ 7247. Question of Obscenity or Indecency for Jury. 

The jury in all prosecutions under the next preceding section shall be the 
sole and exclusive judges as to whether or not the matter circulated is obscene 
or indecent. [L. ’86, p. 123, § 2; 2 H. P. C., § 206.] 
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§ 7248. Violation of Sepulcher. 

If any person, not being lawfully authorized, shall wilfully dig up, dis- 
inter, remove, or convey away any human body, or the remains thereof, or 
shall knowingly aid in such disinterment, removal, or conveying away, every 
such offender, and every person accessory thereto, either before or after the 
fact, shall, upon conviction thereof, be imprisoned in the county jail not 
exceeding one year, and be fined not exceeding one thousand dollars, or fined 
only. [L. 754, p. 96, § 119; Cd. 81, § 951; 2 H. P. C., § 208. ] 


See supra §$ 3080, 3081, possession of dead bodies for purpose of dissection, 


§ 7249. Wilful Injury to Cemetery. 

Every person who shall wilfully disfigure, injure, or remove any tomb- 
stone, monument, fence, tree, or shrubbery around or within any cemetery, or 
shall use such cemetery for another purpose than a burying ground, he shall, 
upon conviction thereof, be imprisoned in the county jail not exceeding six 
` months, and be fined in any sum not exceeding five hundred dollars, or shall 
be fined only. [L. 754, p. 97, § 120; Cd. ’81, § 952; 2 H. P. Ç., § 209. ] 


See Laws of '57, p. 28, § 4, although omitted in Code of °81, belleved to cover same mat- 
ter as this section. 
§ 7250. Places of Amusement to be Closed on Sunday. 

Any person who shall keep open any play house or theater, race ground, 
= cock pit, or play at any game of chance for gain, or engage in any noisy 
amusements, or keep open any drinking or billiard saloon, or sell or dispose 
of any intoxicating liquors as a beverage, on the first day of the week, com- 
monly called Sunday, shall, upon conviction thereof, be punished by a fine 
not less than thirty dollars nor more than two hundred and fifty dollars. All 
fines collected for violation of this section shall be paid into the common school 
fund. [Cf. Cd. ’81, § 1266; L. 91, p. 127, § 25; 2 H. P. C., § 210.] 


See supra § 7076, disturbing public worship. See note to § 7140, disposition of fines. 
See supra § 7077, Sunday riots, fighting, ete, 
§ 7251. Business Houses to be Closed on Sunday. 

It shall be unlawful for any person or persons of this state to open on 
Sunday for the purpose of trade or sale of goods, wares, and merchandise, 
any shop, store, or building, or place of business whatever: Provided, That 
this section shall apply to hotels only in so far as the sale of intoxicating liquors 
is concerned, and shall not apply to drug stores, livery stables, or undertakers. 
Any person or persons violating this section shall be guilty of a misdemeanor, 
and on conviction thereof shall be fined in any sum not less than twenty-five 
dollars nor more than one hundred dollars. [Cf. Cd. ’81, 8$ 2067, 2068; L. 
791, p. 127, § 26; 2 H. P. C., § 211.] 


The statute does not purport to prohibit late to the opening of barher shops on Sun- 
the transaction of all business, or to render day, as the statute apnlics only to places 
ordinary business trinss tions void: Main where goods are offered for sale: State V. 
v. Johnson, 7 W., 321, 323. Krech, 10 W.. 1€6. 

The provision of this section does not re- 

§ 7252. Officers to Prosecute Violators of Sunday Laws. 
It shall be the duty of any and all public officers of this state, knowing of 


any violation of this chapter, to make complaint, under oath, to the nearest 
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justice of the peace of the county in which the offense was committed. Any 
public officer who shall refuse or wilfully neglect to inform against and prose- 
cute offenders against the last preceding section shall be deemed guilty of a 
misdemeanor, and on conviction shall be punished by a fine of not less than 
twenty-five dollars nor more than one hundred dollars, and the court before 
which such officer shall be tried shall declare the office or appointment held 
by such officer vacant for the remainder of his term. [Cf. Cd. 781, §3 2069, 
2070; L. ’91, p. 127, § 27; 2 H. P. C., § 212.] 
‘Chapter’ refers to Chap. 168 of the Code of ’8L 


§ 7253. Unlawful for Children to Enter Saloons. 

It shall be unlawful for any person or persons conducting, owning or 
maintaining any building, rooms, tents or places where spirituous, vinous, 
malt or other intoxicating liquors are sold or offered for sale, to permit any 
child or children, boy or girl, under the age of eighteen years, to enter the 
same to deliver any papers, messages, or for any other purpose whatsoever. 
[L. ’95, p. 336, $ 1.] 


§ 7254. Unlawful for Children to Enter Houses of Prostitution. 

It shall be unlawful for any child or children, boy or girl, under the 
age of eighteen years, to enter into or become an inmate of any house or houses 
of prostitution, or room or rooms where the same is conducted, either as 
messengers, servants, or for any other purpose whatever, whether the same be 
under license or otherwise. [L. 795, p. 337, § 2.] | 


$ 7255. Unlawful for Children to Enter Gambling Houses. 

It shall be unlawful for any child or children, boy or girl, under the 
age of eighteen years, to enter in, as messenger or otherwise, any gambling 
house or houses, room or rooms, where any games of chance are played, either 
for money or for any other consideration whatever. [L. 795, p. 337, § 3.] 


§ 7256. Liability of Owner or Operator of Such Houses. 

Any person or persons owning, operating or maintaining any of the places 
enumerated in the three preceding sections of this chapter, permitting or 
allowing in any way whatever any child or children, boy or girl, under 
eighteen years of age, to enter the same, shall be deemed guilty of a misde- 
mieanor, and upon conviction thereof shall be fined in any sum not less than 
fifty dollars, nor more than two hundred and fifty dollars or by imprisonment 
in the county Jail not exceeding ninety days, or by both such fine and impris- 
opment. [L. 790, p. 337, § 4.] 


§ 7257. Owner to Display Sign. 

Any person or persons owning, operating or maintaining any saloon or 
place where spirituous liquors are sold, house of prostitution, or where gam- 
bling or gaming is conducted, shall cause a sign to be put in a conspicuous 
place on the outside of such building or room, with the words thereon, 
“minors not allowed within,” in plain, legible letters in the Junglish language. 
[L. ’95, p. 337, § 5.] 
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§ 7258. Unlawful to Employ Female in Saloon, etc. 

No female person shall be employed in any capacity in any saloon, beer 
hall, bar room, theater, or place of amusement, where intoxicating liquors 
are sold as a beverage, and any person or corporation convicted of so employ- 
ing, or of participating in so employing, any such female person shall be fined 
not less than five hundred dollars; and any person so convicted may be im- 
prisoned in the county jail for a period of not less than six months. [L. 95, 
p. 177, § 1.] 

See supra § 3096, certain places of resort declared nuisances where women are em- 
ployed. 
$ 7259. Sale of Lottery Tickets. 

Every person who shall sell any lottery tickets, or shares in any lottery, 
for the division of property to be determined by chance, or shall make or 
draw any lottery or scheme for a division of property not authorized by law, © 
on conviction thereof shall be fined in any sum not exceeding five hundred 
dollars: Provided, That nothing herein contained shall apply to any lottery 
for charitable purposes. [L. ’54, p. 93, § 98; Cd. ’81, § 913; 2 H. P. C. 
§ 139.] 


§ 7260. Gambling. 

Fach and every person who shall deal, [play], or carry on, or open, or 
cause to be opened, or who shall conduct, either as owner, proprietor, em- 
ployee, whether for hire or not, any game of faro, monte, roulette, rouge-et- 
noir, lansquenette, rondo, vingt-un (or twenty-one), poker, draw poker, brag, 
bluff, thaw, tan, or any banking or other game played with cards, dice, or any 
other device, whether the same be played for money, checks, credits, or any 
other representative of value, shall be guilty of a misdemeanor, and upon 
conviction thereof shall be punished by a fine of not more than five hundred 
dollars, and shall be imprisoned in the county jail until such fine and costs are 
paid: Provided, That such persons so convicted shall be imprisoned one day 
for every two dollars of such fine and costs: And provided further, That such 
imprisonment shall not exceed one year: And still further provided, That 
any one who shall carry on any chuck-a-luck, bunko, strap, sling, panel house, 
or other swindling game shall be deemed guilty of a felony, and upon con- 
viction shall be imprisoned in the penitentiary not exceeding five years for 
such offense. [Cf. L. 54, p. 93, § 99; L.’79,§ 1; Cd. 781, § 1253; 2 H. P. C., 
§ 140.] 


mle word “play” was contained in the Act The gravamen of this offense is the con- 


of ‘79. ducting of the game as owner, and it is un- 
See note to supra § 6850, sufficiency of in- necessary to name in the charge the names 
dicitment, ete. of the persons who participated in the game: 
See notes to § 63. evidence. ete. State v. Wi'son, 9 W.. 16, 19; Foster v. Ter- 


See notes to § 6946, instructions, ete. ritory, 1 W., 411. 


§ 7261. Leasing Premises for Gaming or Prostitution. 

Every person who shall let or rent any room or building for a gaming 
house or house of ill fame, or for rent or hire shall permit to be dealt or carried 
on upon his premises any game prohibited by the last preceding section, shall 
be deemed guilty of a misdemeanor, and upon conviction thereof shall be fined 
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in any sum not exceeding one hundred dollars. [Cf. L. ’73, p. 206, § 111; Cd. 
’81, S$ 915, 1256; L.’91, p. 124, § 20; 2 H. P: C., § 141.] 


See supra § 7239 et seq., keeping houses of 1lll-fame. 


$ 7262. Recovery of Money Lost at Gaming. 

All persons losing money or anything of value at or on any of said games 
shall have a cause of action to recover from the dealer or player winning the 
same, or proprietor for whose benefit such game was played or dealt, or such 
money or things of value won, the amount of the money or the value of the 
thing so lost. [L.?79, p. 98, § 3; Cd. 81, § 1255; 2 H. P. C., § 142.] 


embrace more than one subject,” ete: Mal- 
ing v. Crummey, 5 W., 222. 


This section is not obnoxious to the pro- 
vision of the organic act that “no law shall 


§ 7263. Lease for Gambling Premises, How Terminated. 

It shall be lawful for any person letting or renting any house, room, shop, 
or other building whatsoever, or any boat, booth, garden, or other place, which 
shall, at any time, be used by the lessee or occupant thereof, or any other per- 
son with his knowledge or consent, for gambling purposes, upon discovery 
thereof, to avoid and terminate such lcase or contract of occupancy, and to 
recover immediate possession of said boat, building, or other place above men- 
tioned by an action at law for that purpose, to be brought before any justice of ~ 
the peace of the county in which such use shall be permitted. [L. ’79, p. 98, 
§ 5; Cd. 81, § 1257; 2 H. P. C., § 143.] 

The last part of this section, extending jurisdiction to jus:ices of the peace, is invalid 
under Consi., Art IV., S$ 6, 10. 
$ 7264. Unlawful to Permit Gaming on One’s Premises. 

Any person who shall suffer or permit any of the acts or things forbidden 
by or made punishable by this title, to be done or carried on in any house, 
room, or shop, or other building whatsoever, or any boat, booth, garden, or 
other place of which he is the owner, or in the possession of which he is 
entitled, under sections 7260 and 7261, shall be guilty of a misdemeanor, and 
upon conviction thereof shall be punished by a fine of not more than five 
hundred dollars, and be imprisoned in the county jail until such fine is paid. 
[Cf. L. 54, p. 93, § 100; L. 79, p. 98, § 6; Cd. 81, $ 1258; 2 H. P. C., § 144.] 


As § 7200 and this section are sufficien'ly Foster v. Terri- 
tory. 1 


explicit to enable the coart, with reas nable 

certainty, to determine what the legislaiure “This tile” includes 8§ 1253-1262, both in- 

intend d. and ag they describe the offense clusive, of the Code of ’§1, as amended by 

of dealing faro, or permitting the same to &§ 20, 21, of the act of Mar. 2, ‘%l, which sec- 
tions are the same ag $§ 7260- 7268. 


certainty and ambiguity: 


be done on one's premises, with suflicient 
certainty, they cannot ve h.ld void for un- 


$ 7265. Duty of Officers to Inform and Prosecute. 

It shall be the duty of each prosecuting attorney, sheriff, constable, city - 
or town marshal, or public officer, to inform against and diligently prosecute 
any and all persons whom they shall have reasonable cause to believe guilty of 
a violation of the provisions of this title. [L. ’79, p. 98, § 7; Cd. ’81, § 1259; 
2 H. P. C., 9145.] 


See supra § 472. 
See note to $ 12044, 


Sce supra §§ 7219-722], duty of officers and 
penalty for neglect 
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$ 7266. Penalty for Failure to Inform and Prosecute. 

Any officer named in the preceding section, who shall refuse or wilfully 
neglect to inform against and prosecute offenders against this act, shall be 
deemed guilty of a misdemeanor, and on conviction shall be punished by a fine 
of not less than fifty nor more than five hundred dollars, and the court before 
which such officer shall be tried shall declare the office, or appointment held 
by such officer, vacant for the balance of his term. [L.’79, p. 98, § 8; Cd. ’81, 
$ 1260; 2 H. P. C., § 146.] 


See note to § 7264. 


§ 7267. Note, etc., for Gambling Debt Void—Exception. 

All notes, bills, bonds, mortgages, or other securities, or other convey- | 
ances, the consideration for which shall be money, or other things of value, 
won by playing at any unlawful game, shall be void and of no eifect as between 
the parties to the same and all other persons, except holders in good faith 
without notice of the illegality of such contract or conveyance. [Cf. L. ’79, 
p. 98, § 2; Cd. ’81, § 1254; L. 791, p. 125, § 21; 2 H. P. C., § 148.] 


§ 7268. Innocent Games for Pastime Permitted. 

No person shall be deemed guilty of gambling who shall play at any game 
of chance or skill for amusement or pastime only, and not for gain to himself 
or another. [Cf. L. 779, p. 99, § 11; Cd. 781, § 1262; 2 H. P. C., § 149.] 


§ 7269. Penalty for Gambling With Indian—Duty of Officers. 

Every white man, negro, half-breed Indian, kanaka, or Chinaman who 
shall play at any game of cards or any game of chance with any Indian, for 
fun, pleasure, luck, money, or anything of value whatever, or for anything 
whatever, and every white man, negro, half-breed Indian, kanaka, or China- 
man who shall run horses on a wager of any kind, or for pastime, with an 
Indian, shall be subject, on conviction thereof, for each and every offense, 
to a fine of not less than fifty dollars and not exceeding five hundred dollars, 
“or to imprisonment not exceeding six months, or to both such fine and im- 
prisonment; and it is hereby made the duty of any prosecuting attorney having 
knowledge of the violation of this section to prosecute the offender, and -of 
every sheriff or constable having such knowledge to report the same to a 
justice of the peace in the county in which such offense was committed, or to 
the prosecuting attorney or grand jury for such county. [Cf. L. ’77, p. 198, 
§ 1; Cd. ’81, § 914; L. 91, p. 125, § 22; 2 H. P. C., § 150.] 


See supra § 7260, gambling. 
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CHAPTER VI. 
OF OFFENSES AGAINST PUBLIC HEALTH, SAFETY AND CONVENIENCE. 


$ 7275. Selling Diseased or Unwholesome Provisions. 

Every person who shall knowingly sell any kind of diseased, corrupted, 
or unwholesome provisions, whether for meat or drink, without making the 
same fully known to the buyer, shall, on conviction thereof, be imprisoned in 
the county jail not more than one year, and be fined not exceeding one thou- 
sand dollars, or fined only. [L. 54, p. 97, § 122; Cd. 781, § 953; 2 H. P. C., 
§ 213.] 


§ 7276. Selling Active Poisons Without Label. 

Every apothecary, druggist, or other person who shall sell and deliver any 
arsenic, corrosive sublimate, prussic acid, strychnine, or other active poison, 
without having the word “poison,” and the true name thereof in English, 
written or printed upon a label attached to the vial, box, or parcel containing 
the same, shall, on conviction thereof, be imprisoned in the county jail not 
more than six months, and be fined in any sum not exceeding one hundred 
dollars, or fined only. [L.’54, p. 97, § 123; Cd.’81, § 954; 2 H. P. C., § 214.] 


Sce supra § 3038, registered pharmacists See supra § 3048, penalty for adulteration 
Only to compound drugs. of. 
$ 7277. Sale of Poisonous Drugs to Indians or Infants. 

It shall be unlawful for any druggist or other person to scll, give, or 
in any manner furnish to any Indian, minor, intoxicated person, or person of 
unsound mind, any poisonous drug or compound destructive of human or 
animal life. [L.’75, p. 105, $1; Cd. ’81, § 935; 2 II. P. C., $ 151.] 


§ 7278. Register or Persons Purchasing Poisonous Drugs. 

Every druggist shall keep a book in which he shall register the name of 
any person purchasing or receiving from him any such poisonous drug or 
compound, unless the same shall be furnished upon the prescription of a 
competent physician, together with the name of such drug or compound, 
and the time when it was Ture aed [L. 75, p. 105, $ 2; Cd. 781, § 936; 2 H. 
P. C., § 152.] 


See supra § 3015, druggist to keep record of sales. 


$ 7279. Putting Out Poison Without Notice. 

Every person who shall place any poison outside of his own building or 
out-buildings, for the destruction of noxious animals, or for any purpose 
whatever, shall give notice to all persons or families residing within one mile 
of the place where such poison is used, by posting notices in three of the 
most public plaves within one mile of where said poison is to be put out; but 
this notice shall not apply to such use of poison within the limits of an incor- 
porate town. [L. 775, p. 106, § 3; Cd. ’81, § 937; 2 H. P. C., § 153.] 
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§ 7280. Penalties for Violating Last Three Sections. 

Every person violating any of the provisions of the last three preceding 
sections shall be fined in any sum not exceeding five hundred dollars, and 
may be imprisoned until the fine and costs are paid. [L.’75, p. 106, § 4; Cd. 
°81,§ 938; 2H. P. C., § 154.] 


§ 7281. Prescription by Intoxicated Physician, etc. 

If any physician or other person, while in a state of intoxication, shall 
prescribe any poison, drug, or other medicine to another person, to his injury, 
he shall, on conviction thereof, be imprisoned in the county jail for any length 
of time not exceeding one year, and fined not exceeding five hundred dollars, 
or fined only. [L. 754, p. 97, $124; Cd. ’81, § 955; 2 H. P.C., § 216.] 


§ 7282. Sale of Morphine Regulated. 

It shall not be lawful for any druggist or other dealer in drugs or medi- 
cines to sell or offer for sale any sulphate or other preparations of morphine 
in any bottle, vial, envelope, or other package, unless the same shall be 
wrapped in a scarlet paper or envelope, and all bottles or vials used for the 
above purposes shall have in addition to said scarlet wrapper a scarlet label 
lettered in white letters, plainly naming the contents of said bottle. [L. ’86, 
p. 158, § 1; 1 H. C., § 3069. ] 


See supra §§ 3045, 3048, sales of drugs by pharmacists. 


$ 7283. Penalty for Violating Last Section. 

Any one violating the provisions of the above section shall be guilty of a 
misdemeanor, and on conviction thereof shall be fined not less than ten nor 
more than fifty dollars, at the discretion of the court, for each and every viola- 
tion of the preceding section. [L.’86, p. 159, § 2; 1 H. C., § 3070.] 


$ 7284. Resorts for Opium Smoking. 
Any person or persons who shall hereafter keep a house, cellar, or any 
*other place in which such person or persons, or any other person or persons, 
smoke or inhale opium, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof in any court of competent jurisdiction shall be fined in 
any sum not exceeding one thousand dollars, or imprisonment not more than 
one year, or both, in the discretion of the court. [Cd. ’81, § 2072; 2 H. P. 
C., § 216. ] 


§ 7285. Opium Smoking. 

Any person or persons who shall smoke or inhale opium, or who shall 
visit such house, cellar, or other place for the purpose of smoking or inhaling 
opium, shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall, for the first offense, be fined in any sum not exceeding one hundred dol- 
lars, or imprisonment not to exceed one month, or both, in the discretion of 
the court; and for any subsequent offense, such person or persons so offending 
shall be imprisoned not to exceed three months: Provided always, That all 
opium, pipes, or other apparatus used for smoking or inhaling opium, that 
may be taken by any officer, the judge or justice of the peace trying the cause 
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shall as additional penalty order the same to be destroyed by the officer so 
taking the same, immediately after the trial. [Cf. Cd. 81, § 2073; L. ’83, p.. 
30, § 1; 2H. P. C., § 217.] 


The provision of the statute against opium erty and property without due process of 
smoking is not unconstitutional on the law: Ah Lim v. Territory, 1 W.. 156; cited 
ground that it involves a deprivation of lib- In re Wright, 31 Am. Stat. Rep., 104, note. 
$ 7286. Evidence in Opium Smoking Cases. 

It shall not be necessary, in order to prove the guilt of any person or 
persons keeping such house or other place for smoking or inhaling opium, that 
any one should be found smoking or inhaling therein; but the finding of the 
pipes, opium, or other appliances used for the purpose of smoking or inhaling 
opium therein, shall be deemed sufficient evidence of the violation of the 
last two sections. Nor shall it be deemed necessary, in order to prove the 
guilt, or to convict any person or persons of smoking or inhaling opium, that 
they shall be found in the act of smoking or inhaling; but evidence that such 
person or persons were found in such house or other place, in possession of 
opium pipes or under the influence of opium, shall be deemed sufficient 
evidence for conviction. [Cd. ’81, § 2074; 2 H. P. C., § 218.| 


$ 7287. Health of Female Employees to be Protected. 

It shall be the duty of every agent, proprietor, superintendent, or em- 
ployer of female help in stores, offices, or schools, within the state of Wash- 
ington, to provide for each and every such employee a chair, stool, or seat, upon 
which such female worker or workers shall be allowed to rest when their duties 
will permit, or when such rest shall or does not interfere with a faithful dis- 
charge of their incumbent duties. A violation of any of the provisions of this 
section shall be deemed a misdemeanor, and upon conviction thereof by any 
court of competent jurisdiction shall subject the person offending to a fine of 
not less than ten dollars nor more than fifty dollars. [L. 790, p. 104, $$ 1, 2; 
2H. P. C., § 219.] 


§ 7288. Sale of Adulterated Dairy Products. 

No person or persons shall sell or exchange, or expose for sale or exchange, 
any unclean, unwholesome, or adulterated milk, nor any article of food manu- 
factured therefrom, or of cream from the same. [L. 790, p. 103, § 1; 2 H. P. 
C., § 220.] 


§ 7293. Obstructing Public Highways, etc. 

Every person who shall in any manner obstruct any public highway, 
turnpike, plank road, or bridge, or injure any material used in the construc- 
tion of such road or bridge, shall, on conviction thereof, be fined in any sum 
not exceeding five hundred dollars. [L. ’54, p. 94, § 102; Cd. ’81, § 917; 2 H. 
P: C38 221.) 


§ 7294. Obstructing Highway by Driving Stock. 

Any person or persons who shall, by driving stock along or near public 
highways, and cause such highway to be obstructed with stones, earth, or other 
debris, and shall permit such obstruction to remain for more than twenty-four 
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hours, shall be deemed guilty of a misdemeanor, and upon conviction shall be 
fined in any sum not exceeding two hundred dollars. [Cf. L. ’88, p. 106, § 1; 
L. 791, p. 128, § 28; 2 H. P. C., § 222.] 


$ 7295. Injury to Improved Roads, Bridges, Telegraphs, etc. 

If any person shall wilfully break down, injure, or remove or destroy any 
free or toll bridge, railway, plank road, macadamized road, or any gate upon 
any such road, or any lock or embankment of any canal, or any telegraph post 
or wire, such person, upon conviction thereof, shall be punished by imprison- 
ment in the penitentiary not less than six months nor more than two years, or 
by fine not less than fifty nor more than one thousand dollars. [Cf. L. ’90, 
p. 126, § 8; L.’91, p. 128, § 29; 2 H. P. C., § 223.] 


See infra § 7342, wilful injury to telegraph apparatus. 


§.7296. Failure of Road Supervisor to Perform Duty. 

If any supervisor of roads fail to keep the highways and bridges in his 
road district in as good repair as the available labor or other means of such 
district will enable him to do, or fail to discharge any other duty required of 
him by law, he shall, on conviction thereof, be fined in any sum not exceeding 
two hundred dollars, and upon prosecution for neglecting to keep a highway 
in good repair, it shall be sufficient to prove that such highway is commonly 
reputed as such. [L. 54, p. 94, § 106; Cd. ’81, § 921; 2 H. P. C., § 232.] 


See supra § 3770, duty of road supervisors. 


§ 7297. Fast Driving Over Bridge. 

Any person or persons riding or driving faster than a walk over any 
bridge located on any county or state road, composed of one or more spans, 
upon conviction thereof shall be fined in any sum not to exceed ten dollars nor 
less than five dollars, to be collected by any court having competent jurisdic- 
tion thereof, and all moneys so collected shall be paid into the county treasury 
and become a part of the school fund: Provided, That this section shall apply 
only to bridges over thirty feet in length. [L. ’79, p. 148, § 1; Cd. 81, § 931; 
2H. P. C., § 165.] 


§ 7298. Wilful Injury to Guide Boards, Monuments, etc. 

If any person shall wilfully break down, injure, remove, or destroy any 
monument erected or used for the purpose of designating the boundary of 
any town, tract, or parcel of land, or any tree marked for that purpose, or 
shall wilfully break down, injure, remove, or destroy any mile-stone, board, 
or post, or any guide or finger-board, erected or placed upon any road or 
highway, or shall wilfully alter or deface the inscription upon any such stone, 
post, or board, or shall wilfully extinguish any lamp, or break, injure, destroy, 
or remove any lamp, lamp post, sign or sign post, or any railing or posts erected 
upon agy street, highway, sidewalk, court, or passage, such person, upon con- 
viction thereof, shall be punished by imprisonment in the county jail not less 
than three months nor more than one year, or by fine not less than ten dollars 
nor more than five hundred dollars. [Cf. L. 754, p. 86, §62; Cd. 81, § 927; L. 
790, p. 127, § 11; 2 H. P. C., § 228.] 
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§ 7299. Wilful Injury to Public Property. 

Any person who shall wilfully or maliciously cut, carve, otherwise deface, 
or injure any guide board, bridge, building, column, monument, or structure, 
grounds or trees, belonging to the public, or any incorporated charitable, reli- 
gious, or scientific institution, shall, on conviction thereof, be fined in any sum 
not greater than five hundred dollars nor less than ten dollars. [Cf. Cd. 81, 
§ 845; L. 791, p. 128, § 31; 2 H. P. C., § 229.] 


$ 7300. Malicious Injury to Property of United States. 

Any malicious, willful, reckless, or voluntary injury to or mutilation of 
the grounds, buildings, or other property of the United States within this state 
shall subject the offender or offenders to a fine not greater than five hundred 
dollars, nor less than twenty dollars, to which may be added, for an aggravated 
offense, imprisonment not exceeding six months in the county jail or work 
house, to be prosecuted before any court of competent jurisdiction. [Cf. L. 
700, p. 126, § 7; L. 91, p. 129, § 82; 2 H. P. C., § 230.] 


§ 7301. Obstructing Public Ditches or Drains. 

If any person place any obstruction in any of the public ditches or drains 
made for the purpose of draining any of the swamp-lands in this state, he shall, 
upon conviction, be compelled to remove such obstructions, and be fined not 
less than five dollars nor more than one hundred dollars, or be imprisoned in 
the county jail not more than thirty days, at the discretion of the court. [Cd. 
81, § 846; 2 H. P. C., § 231.] 


$ 7302. Unlawful Use of Traction Engine on Highways. 

Whenever any person in charge of and running any traction engine pro- 
pelled by steam upon any county road or public highway, except in towns, 
cities, or villages, shall meet or come in close proximity to any person driving 
a team of horses, it shall be the duty of the person in charge of such engine to 
coine to a full stop, ard remain standing until the team has passed. Any per- 

sn violating the provisions of this section shall be deemed guilty of a misde- 
mceanor, and on conviction shall be fined not less than ten nor more than fifty 
dollars. [L. 790, p. 523, §§ 1,2; 2 H. P. C., § 233.] 


$ 7303. Obstructing Navigation. 

Every person who shall in any manner obstruct the navigable portion or 
channel of any bay, harbor, or river or stream within or bordering upon this 
state, navigable and generally used for the navigation of vessels, boats, or other 
water crafts, or for the floating down of logs, cord wood, fencing posts, or rails, 
shall, on conviction thereof, be fined in any sum not exceeding three hundred 
dollars: Provided, That the placing of any mill dam or boom across a stream 
used for floating saw logs, cord wood, fencing posts, or rails shall not be con- 
strued to be an obstructicn to the navigation of such stream, if the same shail 
be so constructed as to allow the passage of boats, saw logs, cord wood, fencing 
posts, or rails without unreasonable delay. [Cf. L. 54, p. 94, § 104; Cd. 781, 
$919; L. 88, p. 190, § 1; 2 H. P. C., § 226.] 
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§ 7304. Discharging Ballast in Navigable Waters. 

Every master or mate, or other officer or other person, belonging to or in 
charge of any vessel, who shall discharge or cause to be discharged the ballast 
of such vessels into the navigable portions or channels of any of the inlets, 
bays, harbors or rivers within or bordering on this state, where the water is 
less than twenty fathoms deep, shall, on conviction thereof, be fined in any 
sum not less than seventy-five dollars, nor more than five hundred dollars: 
Provided, That nothing in this section shall be so construed as to prevent any 
such person from discharging ballast from such vessel on the beach at or 
above ordinary high tide in all waters where the tide ebbs and flows, and that 
no ballast shall be discharged on any of the flats included within the boundary 
“of any city or townsite or extension thereof: And provided further, That in 
harbors within or in front of any incorporated city, where the waters are less 
than twenty fathoms deep, a section of said harbor may be set aside and 
designated by the city council of said city as a ballast ground, where ballast 
may be discharged under control of a harbor master to be appointed by the 
council. [Cf. L. 754, p. 94, § 103; L. ’77%, p. 285, § 1; Cd. 781, § 918; L. 791, 
p. 128, § 30; 2 H. P. C., § 227; L.’97, p. 18, § 1.] 


8 7305. Mooring Vessel or Boom of Logs to Bridge. 

Every person who shall moor or chain any steamer, sloop, scow, or other 
vessel, or raft, or boom of logs to the piling, piers, abutments, or other sup- 
ports of any bridge within this state, shall, on conviction thereof, be fined in 
any sum not exceeding three hundred dollars nor less than fifty dollars. [L. 
"7%, p. 205, § 3; Cd. 781, § 928; 2 H. P. C., § 224. ] 


§ 7306. Mooring Vessel to Buoys or Beacons. 

Any person or persons who shall moor any vessel or vessels, of any kind 
or name whatever, or any boat, skiff, barge, scow, raft, or part of raft to any 
buoy or beacon placed in the navigable waters of this state, or in any bay, 
river, or arm of the sea bordering upon this state by authority of the United 
States lighthouse board, or shall in any manner hang on with any vessel, boat, 
skiff, barge, scow, raft, or part of a raft to any such buoy or beacon, or shall 
wilfully remove, damage, or destroy any such buoy or beacon, or shall cut 
down, remove, damage, or destroy any beacon or beacons erected on land in 
this state by the authority of the said United States lighthouse board, shall, 
for every such offense, be deemed guilty of a misdemeanor, and upon convic- 
tion thereof before any court of competent jurisdiction shall be punished by a 
fine not less than one hundred nor more than two hundred dollars, or by 
imprisonment in the county jail not less than one or more than six months, 
or by both such fine and imprisonment, in the discretion of the court. One- 
half of all fines under this section shall be paid by the court to the informer, 
and the other half shall be paid into the common school fund of the county in 
which the offense shall be committed. [L. 775, p. 119, §$ 1, 2; Cd. 81, 
§§ 1208, 1209; 2 H. P. C., § 225.] 
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CHAPTER VII. 


OF OFFENSES AGAINST PUBLIC TRADE, POLICY AND POLICE ECONOMY. 


$ 7310. Public Nuisance. 

Every person who shall erect, contrive, cause, continue, maintain, suffer 
or permit any public nuisance to the injury of any part of the citizens of this 
state shall, upon conviction thereof, be fined in any sum not exceeding five 
hundred dollars. After any person shall have been convicted of erecting, 
contriving, causing, continuing, maintaining, suffering or permitting any pub- 
lic nuisance, the court may make it a part of the judgment that such nuisance 
be removed by the proper officer. [Cf. L. 754, p. 92, § 88; Cd. ’81, § 898; 2 H. 
P. C., § 118; L. 795, p. 21, § 1.] 


See supra § 3084 et seq., public nuisances, 
etec. 
In nuisances the law contemplates that 


Upon the prosecution of an employee of a 
powder company for maintairing a public 
nuisance, judgment upon his conviction or- 


dering that the nuisance be abated is er- 
roneous: 

Until 1875 ‘there seems to have been no 
sta:utory definition of nuisances, the courts 
being left to the common law for the as- 
certainment of what constituted public nui- 
sances, being § 1235, Code ‘81: Id., 582. 


property, either In a busfness or in a buid- 
ing, shall not be destroyed unless the per- 
fon who is ananeng i interested therein is 
before the court; and while an employee is 
culpahle in continuing an obnoxious trade 
or business, ite abatement on an information 
again-t him could not be otherwise than op- 
pressive: State v. Paggett, § W., 579, 584. 

$ 7311. Carrying on Business Without License. 

Every person who shall, by himself or agent, transact any business, or do 
any act, without a license therefor, where such license is required by any law 
in this state, shall, on conviction thereof, be fined in any sum not exceeding 
five hundred dollars, and in all such cases, where the principal is prosecuted, 
his agent may be compelled to testify; and when the agent is prosecuted the 
principal may be compelled to testify. [L. 54, p. 92, § 90; Cd. 81, § 900; 2 


H. P. C., § 132.] 


$ 7312. Sale of Liquors Without License. 

Any person who shall sell or dispose of any spirituous, malt, or other 
intoxicating liquors without having first obtained a license from the proper 
authorities shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined in any sum not exceeding one thousand dollars, or im- 
prisoned in the county jail not to exceed six months, or by both fine and im- 
prisonment, for each offense. [L. ’88, p. 125, § 4; 3 H. P. C., § 133.] 


See notes to § 6850, sufficiency of indict- 
ment, ete. 

The Act of Feb. 22, '88, does not contravene 
the organic act of the territory (Rev. Stat. 
U. S., § 1924. requiring an act to embrace 
State v. Spokane 


not cut off by the ate Incorporation act 
chartering cities. It could not be done by 
implication. It is an offense to sell intox- 
icating liquors without a license, whether in 
town or country, and the state has not 
yielded its right to prosecute that offense by 
the Indefinite terms of the incorporation act 
of '90: State v. Hoeppner, 9 W., 


but one a ete: 


Falls, 2 W 
The offense mentioned in this section is 
$ 7313. Sale of Liquors to Minors. 
Every person who shall knowingly sell or give to a minor intoxicating or 
spirituous liquors, without the written permission of the parent or guardian of 
such minor, shall, on conviction thereof, be fined in any sum not exceeding five 
hundred dollars, or be imprisoned in the county jail for a term not exceeding 
three months, or both. [L.’%7, p. 205, § 5; Cd. 81, § 939; 2 H. P. C., § 134.] 
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$ 7314. Unlawful to Allow Minor to Play Cards, When. 

If any person shall allow any minor to play at cards in his house, without 
the written permission of the parent or guardian, he shall be liable to the same 
penalties as for furnishing to such minor spirituous liquors. [Cf. L. 763, p. 
305, § 130; Cd. ’81, § 941; L. 91, p. 124, § 19; 2 H. P. C., § 135.] 


$ 7315. Minor Misrepresenting His Age to Procure Liquor. 

Any minor over the age of eighteen years and under the age of twenty-one 
years, who shall represent to any person dealing in spirituous, malt, or fer- 
mented liquors that he is of lawful age, and by means of such misrepresenta- 
tion procure from such dealer spirituous, malt, or fermented liquors, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be fined 
In any sum not exceeding one hundred dollars nor less than twenty-five dollars, 
or imprisonment in the county jail any length of time not exceeding three 
months. [L. 777, p. 328, § 1; Cd. ’81, § 940; 2 H. P. C., § 136. ] 


$ 7316. Sale of Liquor to Indians. 

Any tavern keeper, grocery keeper, brewer, distillers, or person or persons, 
Indian or Indians, who shall sell, barter, give, or in [any] manner dispose of 
any wines, spirituous liquors, ale, beer, porter, cider, or any other intoxicating 
beverage, to any Indian or Indians within this state, every such person so 
offending shall be deemed guilty of a misdemeanor, and upon conviction 
thereof by any court having competent jurisdiction to try the same, shall 
forfeit and pay to the use of the county in which the offense may have been 
committed a fine of not less than twenty-five dollars and not more than one 
hundred dollars for each and every offense; and in all prosecutions under this 
section, Indians shall be competent as witnesses. [Cf. L: 67, p. 95, §1; L. 69, 
p. 228, § 133; Cd. 781, § 942; 2 H. P. C., § 137. ] 


$ 7317. Sale of Tobacco to Minors. 

Every person who shall sell, give, furnish, or cause to be furnished to 
any person under the age of sixteen years any cigarette, cigar, or tobacco in any 
form, without the written consent of the parents or guardian of the person 
of such minor, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined in any sum not less than ten dollars nor more than 
fifty dollars. [L. 783, p. 68, § 2; 2 H. P. C., § 138.] 


$ 7318. Extortion by Ferry-Man, Toll-Gate Keeper, etc. 

If any ferry man, ferry owner, ferry keeper, or keeper of a toll bridge or 
toll gate, himself, or by any person in his employment, shal) demand or receive 
any greater fees on account of ferriage or toll than is or may be fixed by law, 
or by the proper board doing county business, as the rates of ferriage or toll to 
be received by such person, upon conviction thereof he shall be fined in any 
sum not exceeding one hundred dollars, or be imprisoned in the county jail 
not exceeding one month. [L. 54, p. 95, § 108; Cd. ’81, § 923; 2 H. P. C., 
§ 156.] 
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$7319. Enticing Seamen to Desert. 

If any person or persons shall entice any seaman to desert from any vessel 
belonging to any citizen or citizens of the United States, or any foreign 
country, while lying within the waters of this state, and on board of which 
said seaman shall have shipped for a term or voyage unexpired at the time of 
such enticement, such person or persons shall be deemed guilty of a misde- 
meanor, and on conviction by any court of competent jurisdiction, shall be 
sentenced for the first offense to imprisonment in the county jail not less than 
two months nor more than six months, or to a fine not less than fifty dollars 
nor more than five hundred dollars, and for each subsequent offense, to im- 
prisonment not less than six months nor more than two years, or a fine of not 
less than five hundred dollars nor more than one thousand. [L. ’60, p. 300, 
$ 1; Cd. 781, § 1222; 2 H. P. C., § 160.] 


Compare Laws of ’60, p. 330, §§ 1-4, provisions making desertions by mariner a misde- 
meanor. 
$ 7320. Harboring or Secreting Seaman. 

Any person or persons who shall harbor or secrete [any] seaman shipped 
as aforesaid, knowing him to be so shipped, and with a view to persuade or 
enable said seaman to desert, shall be deemed guilty of a misdemeanor, and 
punished as provided in the last section. [L. ’60, p. 301, § 2; Cd. ’81, § 1223; 
2 H. P. C., § 161.] 


$ 7321. Importing Pauper. 

If any person knowingly bring within this state any pauper or poor 
person, with the intent of making him a charge on any county or counties 
therein, he shall -be punished by fine not exceeding five hundred dollars, and 
stand charged with his support. [Cd. 81, § 932; 2 H. P. C., § 162.] 


$ 7322. Importing or Selling Diseased Animals. 

If any person knowingly import or bring within this state any horse, 
mule, or ass affected by the disease known as nasal gleet, glanders, or button 
farcy, or suffer the same to run at large upon any common, highway, or unin- 

closed land, or use or tie the same in any public place, or off his own premises, 
or sell, trade, or offer for sale or trade any such horse, mule, or ass, knowing the 
same to be so diseased, he shall be deemed guilty of a misdemeanor, and shall 
on conviction be punished by a fine of not less than fifty dollars nor more than 
five hundred dollars; and if any horse, mule, or ass, reasonably supposed to be 
diseased with nasal gleet, glanders, or button farcy, be found running at large 
without any known owner, it shall be lawful for the finder thereof to take such 
horse, mule, or ass so found, before some justice of the peace, who shall forth- 
with cause the same to be examined by some veterinary surgeon, or other 
person skilled in such diseases, and if, on examination, it is ascertained to be 
so diseased, it shall be lawful for such justice of the peace to order such diseased 
animal to be immediately destroyed and buried; and the necessary expense 
accruing under the provisions of this section shall be defrayed out of the 
county treasury. [L. ’69, p. 360, §§ 1-4; Cd. 81, § 933; 2 H. P. C., § 163.] 
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§ 7323. Common Barrator. 
Every person who shall excite quarrels or lawsuits among the citizens of 
this state shall be deemed a common barrator, and upon conviction thereof 


shall be imprisoned in the county jail any length of time not exceeding six 
months, and be fined in any sum not exceeding five hundred dollars, or fined 


only. [L. 54, p. 92, § 91; Cd. ’81, § 901; 2H. P. C., § 167.] 


§ 7324. Sale of Toy Pistols to Children. 

It shall be unlawful for any person or persons to sell or offer for gale 
any toy pistols within this state, and every person who shall sell, give, furnish, 
or cause to be furnished, to any person under the age of sixteen years, any 
pistol, toy pistol, or other pocket weapon in which explosives may be used, 
shall be deemed guilty of a misdemeanor, and upon conviction shall be fined 
in any sum not less than five nor more than twenty-five dollars. [L. ’83, p. 
67, § 1; 2 H. P. C., § 168.] 


$ 7325. Killing Sea-Gulls. 

It shall be unlawful for any person in this state, or upon or about any 
of the waters or shores of this state, to take, injure, or kill, or endeavor to take, 
injure, or kill, any sea-gull of any kind or species. [L. 791, p. 29, § 1; 2 H. P. 
C., § 169.] 


§ 7326. Penalty for Violating Last Section. 

Any person violating any of the provisions of the last section shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished by fine of not less than five nor more than twenty-five dollars, and in 
default of payment of the fine imposed shall be imprisoned in the county jail 
for the period of one day for each two dollars of the fine so imposed. [L. 791, 
p. 29, § 2; 2 H. P. C., § 170.] 


§ 7327. Jurisdiction of Justices’ and Other Courts. 

Police justices or other magistrates of incorporated cities or towns, and 
justices of the peace (not excluding the jurisdiction of other courts), shall 
have jurisdiction over all proceedings under the last two sections. [L. 91, p. 
29,$ 3; 2 H. P. C., §171.] 


§ 7334. Wilful Interference With Telegraph Communications, etc. 

Whoever shall wilfully and maliciously cut, break, tap, or make any con- 
nection with, or read, or copy, by the use of telegraph or telephone instruments 
or otherwise, in any unauthorized manner, any message, either social or busi- 
ness, sporting, commercial or other news reports, from any telegraph or tele- 
phone line, wire, or cable, so unlawfully cut or tapped, in this state, or make 
unauthorized use of the same, or who shall wilfully and maliciously prevent, 
obstruct or delay by any means or contrivance whatsoever, the sending, con- 
veyance or delivery, in this state, of any authorized communication, sporting, 
commercial or other news reports, by or through any telegraph or telephone 
line, cable or wire under the control of any telegraph or telephone company 
doing business in this state, or who shall wilfully and maliciously aid, agree 
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with, employ or conspire with any other person or persons to do any of the 
aforementioned unlawful acts, shall be deemed guilty of felony, and shall be 
punished by a fine of not less than five hundred dollars nor more than three 
thousand dollars, or by imprisonment in the penitentiary for a period of not 
less than one nor more than five years; or by both fine and imprisonment 
within the limits hereinbefore specified, at the discretion of the court. Prose- 
cutions under this section shall be by information or indictment in any court 
having criminal jurisdiction. [L. 93, p. 141, §$ 1, 2; see Or., § 2001.] 


$ 7335. Divulging or Altering Telegram. 

If any officer, agent, operator, clerk, or employee of a telegraph company, 
or any other person, shall wilfully divulge to any other person than the party 
from whom the same was received, or to whom the same is addressed, or his 
agent or attorney, any message received or sent, or intended to be sent, over 
any telegraph line, or the contents, substance, purport, effect, or meaning of 
such message, or any part thereof, or shall wilfully alter any such message by 
adding thereto or omitting therefrom any word or words, figure or figures, so 
as to materially change the sense, purport, or meaning of such message, to the 
injury of the person sending or desiring to send the same, or to whom the same 
was directed, the person so offending shall be deemed guilty of a misdemeanor, 
and shall be punished by fine not to exceed one thousand dollars, or imprison- 
ment not to exceed one year, or by both such fine and imprisonment 
in the discretion of the court: Provided, That when numerals or words 
of number occur in any message, the operator or clerk, sending or receiving, 
may express the same in words or figures, or in both words and figures, and 
such fact shall not be deemed an alteration of the message, nor in any manner 
affecting its genuineness, force, or validity. [Cd. ’81, § 2342; 2 H. P. C., 
8 292; Or., § 2002. ] 


See supra § 4376, damages recoverable. 


$ 7336. Sending False or Forged Telegrams. 

If any agent, operator, or employee in any telegraph office, or any other 
person, shall knowingly or wilfully send by telegraph to any person or persons 
any false or forged message, purporting to be from such telegraph office, or 
from any other person, or shall wilfully deliver, or cause to be delivered, to 
any person any such message, falsely purporting to have been received by 
telegraph; or if any person or persons shall furnish or conspire to furnish, or 
cause to be furnished, to any such agent, operator, or employee, to be so sent 
by telegraph, or to be so delivered, any such message, knowing the same to 
be false or forged, with the intent to deceive, injure, or defraud any individual, 
partnership, or corporation, or the public,—the person or persons so offending 
shall be deemed guilty of a misdemeanor, and shall be punished by fine not 
to exceed one thousand dollars, or imprisonment not to exceed one year, 
or by such fine and imprisonment, in the discretion of the court. [Cd. ’81, 
§ 2343; 2 H. P. C., § 293; Or., § 2003.] 


See note to last section. 
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$ 7337. Agent of Company Not to Use Information. 

If any agent, operator, or employee in any telegraph office shall in any 
way use or appropriate any information derived by him from any private mes- 
sage or messages passing through his hands and addressed to any other person 
or persons, or in any other manner acquired by him by reason of his trust as 
such agent, operator, or employee, or shall trade or speculate upon any such 
information so obtained, or in any manner turn, or attempt to turn, the same 
to his own account, profit, or advantage, the person so offending shall be 
-deemed guilty of a misdemeanor, and shall be punished by fine not to exceed 
one thousand dollars, or imprisonment not to exceed one year, or by both 
such fine and imprisonment, in the discretion of the court; and shall also be 
liable in treble damages to the party aggrieved, for all loss or injury sustained 
by reason of such wrongful act. [Cd.’81, § 2344; 2 H. P. C., § 294.] 


§ 7338. Refusing to Send or Deliver Message. 

If any agent, operator, or employee in any telegraph office shall unreason- 
ably and wilfully refuse or neglect to send any message received at such office 
for transmission, or shal] unreasonably and wilfully postpone the same out of 
its order, or shal] unreasonably and wilfully refuse or neglect to deliver any 
message received by telegraph, the person so offending shall be deemed guilty 
of a misdemeanor, and may be punished by fine not to exceed five hundred 
dollars, or imprisonment not to exceed six months, or by both such fine and 
imprisonment, in the discretion of the court: Provided, That nothing herein 
contained shall be so construed to require any message to be received, trans- 
mitted, or delivered unless the charges thereon shall have been paid or ten- 
dered, nor to require the sending, receiving, or delivery of any message coun- 
seling, aiding, abetting, or encouraging treason against the government of the 
United States, or other resistance to lawful authority, or any message calcu- 
lated to further any fraudulent plan or purpose, or to instigate or encourage 
the perpetration of any unlawful act, or to facilitate the escape of any criminal 
-or person accused of crime. [Cd. ’81, § 2345; 2 H. P. C., § 295; Or., § 2005.] 


$ 7339. Wrongfully Obtaining Message Intended for Another. 

If any person not connected with any telegraph office shall, without the 
authority or consent of the person or persons to whom the same may be di- 
rected, wilfully and unlawfully open any sealed envelope inclosing a tele- 
graphic message and addressed to any other person or persons, with the pur- 
pose of learning the contents of such message, or shall fraudulently represent 
any other person or persons, and thereby procure to be delivered to himself 
any telegraphic message addressed to such other person or persons, with the 
intent to use, destroy, or detain the same from the person or persona entitled 
to receive such message, the person so offending shall be deemed guilty of 
a misdemeanor, and shall be punished by fine not to exceed one thousand 
dollars, or imprisonment not to exceed one year, or by both such fine and 
imprisonment, in the discretion of the court; and shall, moreover, be liable in 
treble damages to the party injured, for all loss and damages sustained by 
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reason of such wrongful act. [Cd. ’81, § 2346; 2 H. P. C., § 296; Or., 
§ 2006.] 


In the Code of '81, this section has the proved Jan. 24, '66, is the same as here 
words ‘‘delivered by himself” ins:ead of ‘‘de- printed. 
livered to himself.’’ The original act, ap- 


§ 7340. Unlawful Taking of Information From Wire. 

If any person, not connected with any telegraph company, shall, by means. 
of any machine, instrument, or contrivance, or in any other manner, wilfully 
and fraudulently read or attempt to read any message, or to learn the contents. 
thereof, whilst the same is being sent over any telegraph line, or shall wilfully 
or fraudulently or clandestinely learn, or attempt to learn, the contents or 
meaning of any message while the same is in any telegraph office, or is being 
received thereat, or sent therefrom, or shall use or attempt to use, or communi- 
cate to others, any information so obtained by any person, the person so offend- 
ing shall be deemed guilty of a misdemeanor, and shall be punished by fine 
not to exceed one thousand dollars, or imprisonment not to exceed one year, 
or by both such fine and imprisonment, in the discretion of the court. [Cd. 
°B1, § 2347; 2 H. P. C., § 297; Or., § 2007.]: 


See supra § 4376, damages recoverable. 
@ 


$ 7341. Bribing Operator to Disclose Private Message. 

If any person shall, by the payment or promise of any bribe, inducement, 
or reward, procure or attempt to procure any telegraph agent, operator, or 
employee to disclose any private message, or the contents, purport, substance, 
or meaning thereof, or shall offer to any such agent, operator, or employee 
any bribe, compensation, or reward, for the disclosure of any private informa- 
tion received by him, by reason of his trust as such agent, operator, or em- 
ployee, or shall use or attempt to use any such information so obtained, the 
person so offending shall be deemed guilty of a misdemeanor, and shall be 
punished by fine not to exceed one thousand dollars, or imprisonment not 
to exceed one year, or by hoth such fine and imprisonment, in the discretion 
of the court. [Cd. 81, § 2348; 2 H. P. C., § 298; Or., § 2008.] 

See note to last section. 


§ 7342. Malicious Injury to Telegraph Apparatus, etc. 

If any person shall wilfully or maliciously cut, break, or throw down any 
telegraph poles, or any tree, or other material used in any line of telegraph, 
or shall wilfully and maliciously break. displace, or injure any insulator in use 
in any telegraph line, or shall wilfully or maliciousy cut, break, or remove: 
from its insulator any wire used as a telegraph line, or shall, by the attachment 
of a ground wire, or by any other contrivance, wilfully destroy the insulation 
of such telegraph line, or interrupt the transmission of the electric current 
through the same, or shall in any other manner wilfully injure, molest, or 
destroy any property or materials appertaining to any telegraph line, or shall 
wilfully interfere with the use of any telegraph line, or obstruct or postpone 
the transmission of any message over the same, or procure or advise any such 
injury, interference, or obstruction, the person so offending shall be deemed 
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guilty of a misdemeanor, and shall be punished by fine not to exceed five hun- 
dred dollars, or imprisonment not to exceed six months, or by both such fine 
and imprisonment, in the discretion of the court; and shall, morcover, be liable 
to the telegraph company whose property is injurcd, in a sum equal to one 
hundred times the amount of actual damages sustained thereby. [Cd. ’81, 
§ 2349; 2 H. P. C., § 299. ] 


See supra § 7295, injury to telegraph line. 


$ 7343. Unlawful Use of Mark, Device, etc. 

The president or secretary of any telegraph company doing business 
in this state may file in the office of the secretary of state a copy of any printed 
blank or envelope, picture, or device used, or intended so to be, by said com- 
pany, with his certificate that the same is commonly used, or is intended so to 
be, in the business of said company, as a distinguishing mark, notice, or index 
of said business, and thereupon such blank, envelope, picture, or device shall 
become the property of said company, and it shall not be lawful for any person, 
unless by the employment or permission of said company, to print, publish, 
distribute, or use, or cause to be printed, published, distributed, or used, either 
of them, or any copy, counterfeit, similitude, or imitation thereof. Any per- 
son wilfully offending against the provisions of this section may be punished 
by fine not to exceed five hundred dollars, or imprisonment not to exceed six 
months. [L.’66, p. 76, § 19; Cd. 81, § 2360; 2H. P. C., § 300; Or., § 2009. ] 


$ 7345. Closed Season for Moose, etc. 

Every person who shall, within the state of Washington, at any time be- 
tween the first day of November of any year and the first day of September of 
the following year, hunt, pursue, take, kill, injure or destroy any moose, elk, 
caribou, antelope, mountain sheep or goat, shall be guilty of a misdemeanor, 
and upon conviction thereof shall be punished as hereinafter provided. [L. 
797, p. 82, § 1.] 


$8 247-267 and §§ 271-272 of Hill’s Penal Code are repealed by the act embraced within $$ 
7345-7367. i 


$ 7346. Closed Season for Deer—Hours Prohibited. 

Every person who shall, within the state of Washington, at any time be- 
tween the first day of December of any ycar and the first day of September of 
the following year, hunt, pursue, take, kill, injure or destroy any deer, shall be 
guilty of a misdemeanor, and upon conviction thereof shall be punished as 
hereinafter provided. Every person who shall hunt, pursue, take, kill, injure 
or destroy any deer between one hour after sunset and one-half hour before 
sunrise of any day of the year, shall be guilty of a misdemeanor, and upon con- 
viction thereof shall be punished as hereinafter provided. [L. ’97, p. 82, § 2.] 


$ 7347. Use of Dogs Prohibited. 

Every person who shall at any time hunt, pursue, take, kill, injure or 
destroy any moose, elk, caribou, antelope, mountain sheep or goat, or deer, 
with dogs, or who shall knowingly allow dogs to chase or destroy said animals, 
shall be guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished as hereinafter provided. [L. ’97, p. 82, § 3.] 
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$ 7348. Number Limited. 

Every person who shall, within the state of Washington, during the season 
when it is lawful to kill same, kill more than four deer, or more than two elk, 
moose, antelope, caribou, mountain sheep or goat, or who shall kill any spotted 
fawn, shall be guilty of a misdemeanor, and upon conviction thereof shall be 
punished as hereinafter provided. [L. 797, p. 82, § 4.] 


$ 7349. Not to Fire-Hunt, Trap, nor Ensnare. 

Every person who shall, within the state of Washington, fire-hunt for 
deer, moose, elk, antelope, caribou, mountain sheep or goat, or trap, ensnare 
or set up any traps, swivel, pivot or spring guns, pitfalls, or other devices for 
the purpose of trapping, ensnaring or killing deer, elk, moose, caribou, ante- 
lope, mountain sheep or goat, shall be guilty of a misdemeanor, and upon con- 
viction thereof shall be punished as hereinafter provided. [L. 97, p. 83, § 5.} 


§ 7350. Killing for Hides Prohibited. 

Every person who shall, within the state of Washington, at any time, take, 
kil] or destroy any deer, moose, elk, caribou, antelope, mountain sheep or goat 
for the skin, hide or horns of such animal, or who shall kill any of said animals 
unless the carcass thereof is used or preserved for food, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be punished as hereinafter 
provided. [L. ’97, p. 83, § 6.] 


§ 7351. Certain Game Birds—Closed Season, December 1 to August 15. 

Every person who shall hunt, pursue, take, kill, injure or destroy any 
grouse, partridge, prairie chicken, sage hen, native pheasant or ptarmigan, 
between the first day of December of any year and the fifteenth day of August 
of the following year, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished as hereinafter provided. [ju. ’97, p. 83, § 7.] 


§ 7352. Certain Others—January 1 to August 15. 

Every person who shall hunt, take, kill, injure or destroy any swan, sand 
hill crane, mallard duck, canvas back duck, widgeon, teal, wood duck, spoon j 
bill, gray or black duck, sprig tail, or other game duck, rail, plover, or other 
game water fowl, between the first day of January and the fifteenth day of 
August of any year, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished as hereinafter provided. [L. 97, p. 83, § 8.] 


$ 7353. Not to Trap nor Ensnare. 

Every person who shall, within the state of Washington, at any time, trap, 
net or ensnare, or attempt to trap, net or ensnare, any quail or Bob White, 
prairie chicken, grouse, pheasant, partridge, sage hen, ptarmigan or wild 
pigeon, or have in his possession any live quail or Bob White, prairie chicken, 
grouse, pheasant, wild pigeon, partridge, sage hen or ptarmigan, except for 
the purpose of propagation, shall be guilty of a misdemeanor, and upon convic- 
tion thereof shall be punished as hereinafter provided. [L. ’97, p. 83, § 9.] 
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§ 7354. Use of Sink Boxes, Sneak Boats, etc., Prohibited. 

Every person who shall use any sink box or sink boat or sneak boat for 
the purpose of shooting wild ducks, geese, swan, or other water fowl, or who 
shall use any battery, swivel or pivot gun, or any gun other than one to be held 
in the hands and fired from the shoulder, at any time, for the purpose of shoot- 
ing wild ducks, geese, swan, brant or other water fowl; or who shall build 
any structure in any of the waters of this state for the purpose of shooting 
therefrom wild ducks, geese, swan, or other water fowl; or who shall at any 
time between one hour after sunset and one-half hour before sunrise fire off 
any gun or build any fire or flash any light, or burn any powder or other in- 
flammable substance upon the shores of any feeding grounds frequented by 
wild ducks, geese, swan or other water fowl, with intent thereby to shoot, kill, 
injure, destroy or disturb any of such water fowl, shall be guilty of a misde- 


meanor, and upon conviction thereof shall be punished as hereinafter provided. 
[L. 797, p. 84, § 10.] 


$ 7355. Nest Robbing Prohibited. 

Every person who shall, within the state of Washington, at any time, 
destroy or remove from the nest the egg or eggs of any wild duck, geese, or 
other water fowl; or the egg or eggs of any Mongolian or native pheasant, 
grouse, ptarmigan, prairie chicken, sage hen, partridge, quail or Bob White, 
or of any other wild fowl, or have in his possession, sell or offer for sale, any 
such egg or eggs, or wilfully destroy the nest of any such wild fowl, shall be 
guilty of a misdemeanor, and upon conviction thereof shall be punished as 
hereinafter provided. [L. 79%, p. 84, § 11.] 


$ 7356. Sale of Game Regulated. 

Every person who shall, within the state of Washington, at any time be- 
tween the first day of November of any year and the first day of October of 
the following year, offer for sale or for market, or sell, barter or exchange any 
moose, elk, caribou, antelope, mountain sheep or goat, deer or other wild game 
animal, or any wild duck, goose, swan, brant, sand hill crane, snipe, rail, plover 
or other game water fowl, or any grouse, pheasant, ptarmigan, partridge, sage 
hen, or other game bird, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished as hereinafter provided: Provided, That no person 
shall on any one day kill, have for sale or offer for sale, barter or exchange more 
than two of the game animals or ten of the game birds in this act mentioned. 
[L. 797, p. 84, § 12.] 


$ 7357. Purchase and Possession Forbidden in Certain Cases. 

Every person, agent or employee of a company or corporation, hotel 
keeper, restaurant keeper, boarding house keeper or keeper of a market who 
shall buy, or offer for sale, or keep or have stored for sale, at any time between 
the first day of November of any year and the first day of October of the follow- 
ing year, any moose, elk, caribou, antelope, mountain sheep or goat, deer 
or other wild game animal, or any part or portion of the meat of such wild 
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game animal, or any swan, brant, sand hill crane, duck, snipe, rail, plover or 
other wild game water fowl, or any Oriental, Chinese or Mongolian pheasant, 
valley or mountain quail, pheasant, grouse, ptarmigan, partridge, sage hen, or 
other game bird, shall be guilty of a misdemeanor, and upon conviction thereof 
shall be punished as hereinafter provided. [L. 97, p. 85, § 13.] 


§ 7358. Export Prohibited. 

Every person, agent or employee of a company or corporation who shall 
at any time transport or ship out of the state, or keep stored for the purpose of 
transporting or shipping out of the state, any of the wild game birds or animals 
enumerated in the preceding sections, or any of the wild game birds or animals 
of this state, shall be guilty of a misdemeanor, and upon conviction thereof 
shall be punished as hereinafter provided. [L. 97, p. 85, § 14.] 


27359. Certain Birds May Not be Killed—Exceptions. 

Every person who shall hunt, pursue, take, kill, trap, ensnare, injure or 
destroy any imported or Oriental pheasant, golden, silver, ring-necked, copper, 
bronze, Chinese or Mongolian pheasant, or California, valley or mountain 
quail or Bob White quail at any time after the passage of this act and before 
the fifteenth day of October, in the year one thousand nine hundred, shall 
be guilty of a misdemeanor, and upon conviction thereof shall be punished as 
hereinafter provided: Provided, That thereafter and after the fifteenth day 
of October, A. D., one thousand nine hundred, the hunting and killing of 
all varieties of imported or Oriental pheasants, valley, mountain, California 
or Bob White quail shall be governed by the law here enacted for the hunting 
and killing of native pheasants and grouse: Provided further, That it shall 
be lawful to hunt and kill California, valley, mountain and Bob White quail in 
any of the counties of this state lying westward of the eastern boundary of the 
counties of Whatcom, Skagit, Snohomish, King, Pierce, Lewis and Skamania 
between the fifteenth day of October and the first day of December of any year. 
[L. 797, p. 85, § 15.] 


$ 7360. Song Birds Protected. 

Every person who shall, at any time, take, kill, injure or destroy, trap, 
ensnare, molest or disturb, or have in his possession, sell, or offer for sale, any 
nightingale, skylark, black thrush, gray singing thrush, goldfinch, greenfinch, 
bullfinch, red breasted robin, English robin, black starling, grosbeak, meadow 
lark, mocking bird, wild canary bird, or other song bird, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be punished as hereinafter 
provided. [L. 97, p. 86, § 16.] 


§ 7361. Nests of Song Birds. 

Every person who shall at any time, take from the nest of any song bird, 
the egg or eggs of such birds, or disturb, molest or destroy the nest of the song 
birds of this state shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished as hereinafter provided. [L. ’97, p. 86, § 17.] 
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$ 7362. Penalty, Defined—Possession Prima Facie Evidence. 

Every person convicted of any of the misdemeanors defined in the fore- 
going sections 7345-7361, shall be punished by a fine of not less than ten 
dollars nor more than one hundred dollars, together with the costs of the 
prosecution in such action, and in default of the payment of said fine, shall be 
imprisoned in the county jail one day for each two dollars of such fine; and 
upon the trial of any person, agent or employee of a company or corporation, 
proof of the possession of the wild animals, birds, or song birds, when it is 
unlawful to take, kill or have same, shall be prima facie evidence that the said 
wild game animal, game bird, or song bird, was unlawfully taken or killed by 
the person having possession of same. [L. 97%, p. 86, § 18.] 


$ 7363. Game Warden Appointed in Certain Cases. 

The county commissioners of the respective counties in the state of Wash- 
ington are hereby empowered and authorized to and may, upon application in 
writing of one hundred resident freeholders and taxpayers of said county, 
appoint a suitable person, who shall be a qualified elector and taxpayer of said 
county, as game warden for such county, who shall be vested with all the 
authority of a sheriff to perform the duties prescribed in the following section. 
Such game warden, so appointed, shall receive a salarv of not more than 
twenty-five dollars per month, to be paid in the same manner as other county 
officers. [L. 797, p. 86, § 19.] 


§ 7364. Duty of Warden, Defined. 

It is hereby made the duty of every game warden so appointed, and every 
sheriff, deputy sheriff, constable, city marshal, police officer, within their re- 
spective jurisdictions in the state of Washington, to enforce all the provisions 
of this act, and all laws for the protection of game, birds and animals, 
fish and song birds, and such sheriffs, deputy sheriffs, constables, city 
marshals, police officers, and each of them, by virtue of their election 
and appointment, are hereby created and constituted ex officio game 
wardens for their respective jurisdictions, and they and each of them, 
and each and every game warden so appointed, under the provisions 
of the preceding section shall have authority to and it shall be their 
duty to inspect all depots, warehouses, cold storage rooms, store houses, 
store rooms, hotels, restaurants, markets, and all packages or boxes, held either 
for storage or shipment, which they shall have reason to believe contain evi- 
dence of the infraction of any of the provisions of this act. And if, upon in- 
quiry, said officer discovers evidence sufficient in his judgment to secure a 
conviction of the offender, or shall have good cause to believe that sufficient 
evidence exists to justify the same, he shall at once institute proceedings to 
punish the said alleged offenders. [L. ’97, p. 87, § 20.] 


$ 7365. Disposition of Fines. 

All moneys recovered, and all fines collected under this article shall be 
paid to the treasurer of the county in which the suit, action or proceeding 
shall have been commenced or in which the offense shall have been committed; 
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and the prosecuting attorney, or treasurer, of such county, upon the payment 
of any fine or judgment, may satisfy the same of record for the state. One-half 
of such money, exclusive of costs, shall be paid to and belong to the informer, 
whether such informer be the sheriff, deputy sheriff, constable, city marshal, 
police officer or other person, other than the game warden provided for in 
_ section 7363, who caused to be brought the action or proceeding in which 
such fine or penalty shall be recovered, and shall be paid to such person by 
the county treasurer within thirty days after the same shall be received by such 
treasurer, upon the certificate of the prosecuting attorney, justice of the peace 
or judge who prosecuted or heard said action that such action or proceeding 
was brought or caused to be brought by such person, and that he is entitled 
to one-half of said fine. And the other one-half of said fine shall be retained 
by the county treasurer to be applied to the payment of the game warden ap- 
pointed for such county. [L. 97, p. 87, § 21.] 


$ 7366. Authority of Warden and Other Officers to Make Arrests. 

Any game warden appointed under the provisions of this article, any 
sheriff, deputy sheriff, city marshal, constable or police officer may, without 
warrant, arrest any person by him found violating any of the provisions of 
this article, or any other act or acts hereafter enacted and in force, at any time 
for the protection of game, fish and song birds, and take such person or persons 
before a justice of the peace or municipal judge having jurisdiction, who shall 
proceed without delay to hear, try and determine the matter, and give and 
enter judgment according to the allegations and proof. All such actions shall 
be brought in the name of the state of Washington, and shall be prosecuted 
by the prosecuting attorney of the respective counties. [L. ’97, p. 88, § 22.] 


$ 7367. Exceptions. 

The provisions of section 7345-7366 shall not apply to persons engaged in 
prospecting for mines of precious minerals upon the public domain to the 
extent of the personal need only of such prospector. [L. 97, p. 88, § 23.] 


$ 7368. Hunting on Certain Islands Prohibited. 

Every person who shall, on any island in the state of Washington located 
in any fresh water lake, surrounded by navigable fresh water, and having an 
area exceeding five hundred acres, injure, take, kill or destroy, or have in their 
possession except for breeding purposes, sell or offer for sale, any elk, deer, 
black, gray, or fox squirrels, blue grouse, ruffed grouse, sharp tailed grouse, 
wild pigeons, prairie chickens, American pheasants, Mongolian pheasants, 
golden pheasants, Bob White quail, California quail, or woodcock, shall be 
guilty of a misdemeanor. [L. 95, p. 332, § 1.] 


§ 7369. Destruction of Nests, etc., of Feathered Game Prohibited. 

Every person who shall at any time destroy or remove from the nest of 
any of the feathered game included in the last section any egg or eggs, or 
wilfully destroy the nest of any such birds, shall be guilty of a misdemeanor. 
[L. 795, p. 333, § 2.] 

See supra § 7355, nest robbery prohibited. 
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$ 7370. Penalty for Violating Last Two Sections. 

Every person convicted of a violation of any of the provisions of the last 
two preceding sections shall be punished by a fine of not less than fifty dollars 
nor more than one hundred dollars, and in default of payment of fine imposed 
shall be imprisoned in the county jail of the county wherein the offense was 
committed until such fine shall have been paid at the rate of one day for each 
two dollars of fine imposed. All money collected from fines for the violation 
of the provision of the last two preceding sections shall be paid into the 
general fund of the county for the benefit of the public schools in said county. 
[L. 795, p. 333, § 3.] 


$ 7373. When Trout May Not Be Taken. 

Every person who shall, within the state of Washington, during the 
months of November, December, January, February and March of each year, 
take, catch, kill or have in their possession any brook trout [or] mountain 
trout shall be deemed guilty of a misdemeanor. Every person who shall take, 
catch, kill or have in their possession any of the food fishes implanted in the 
creeks, rivers, lakes or bays of the state of Washington, except for propagating 
the same, for a period of three years after the same shall have been implanted, 
shall be guilty of a misdemeanor. [Cf. L. 86, p. 111, § 4; L. ’88, p. 98, § 8; 
L. 91, p. 178, §1; L. 791, p. 131, § 42; 2 H. P. C., § 268; L. 95, p. 334, § 1.] 


$ 7374. Trout to be Taken Only With Hook and Line. 

Every person who shall, within the state of Washington, take, catch, or 
destroy, with any seine, net, weir, trap, or other device, other than hook and 
line, any mountain trout, brook trout, bull trout, or salmon trout, in any of 
the waters of the state of Washington, shall be guilty of a misdemeanor. [ Cf. 
L. 788, p. 98, § 9; L. 791, p. 179, § 2; 2 H. P. C., § 269. ] 


$ 7375. Possession Presumption of Unlawful Taking. 

Every person who shall, within the state of Washington, have in his 
possession any of the animals, fowls, birds, or fish mentioned in section 7373, 
at any time when by any of said sections it is made unlawful to take or kill the 
same, shall be guilty of a misdemeanor; and proof of the possession by any 
person of any of the aforesaid animals, fowls, birds, or fish, when it is unlawful 
to take or kill the same, shall be prima facie evidence that the animals, fowls, 
birds, or fish were unlawfully taken or killed by the person having possession 
of the same, within the county wherein the same may be found: Provided, 
That nothing in this article shall prohibit any person from taming or keeping 
for the purpose of propagation or curiosity any of the animals, fowls, or birds 
mentioned therein. [Cf. L. ’88, p. 98, $ 10; L. 791, p. 132, § 43; 2 H. P. C., 
§ 270. ] 


This section is superceded in part by the last article. 


$ 7376. Penalty for Violation of Certain Preceding Sections. 

Every person who shall, within the state of Washington, be convicted of 
a violation of any of the provisions of sections 7373 and 7374, shall be pun- 
ished by a fine of not less than ten dollars and not more than three hundred 
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dollars, together with the costs of prosecution, or imprisonment in the county 
jail where the offense is committed not less than five days nor more than three 
months, or both such fine andimprisonment. One-half of all moneys collected 
from such fines for a violation of any of the provisions of said sections shall be 
paid to the informer, and one-half to the county in which the case is prose- 
cuted. [L. ’88, p. 99, § 14; 2 H. P. C., § 273.] 


$ 7377. Taking Salmon in Columbia River Prohibited, When. 

It shall not be lawful to take or fish for salmon in the Columbia river 
or its tributaries, by any means whatever, in any year hereafter, between the 
first day of March and the tenth day of April, or between the tenth day of 
August and the tenth day of September; and any such person or persons 
fishing for or catching salmon in violation of this section, or catching salmon 
by leaving or having any fishing gear in the water in a condition to take fish, 
or purchasing salmon so unlawfully caught, or having in his or their possession 
any such salmon, shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof be fined in a sum not less than fifty dollars nor more than two 
hundred and fifty dollars; and it shall be unlawful for any person or persons 
to receive or have in his possession, or to offer for sale or transportation, or to 
transport, during the close season in the spring, namely, from March first to 
April tenth, and from August tenth to September tenth, any of the following 
varieties or kinds of fresh fish: Chinook salmon, silver salmon, steel head or 
blue back; and any person or persons violating any of the provisions of this 
section shall be deemed guilty of a misdemeanor, and be fined in a sum not less 
than sixty dollars nor more than two hundred and fifty dollars. [Cf. L. ’90, p. 
106, § 1; L.’91, p. 134, $1; 2H. P. C., $ 274; L. 95, p. 149, $ 1.] 


Compare Code of ’81, $$ 1179-1187, regulating salmon fishing on Columbia river, etc. 


§ 7378. Taking Salmon Near Fish Rack. 

It shall be unlawful to catch, kill, or in any manner destroy any salmon 
on or within one mile below any rack or other obstruction erected across any 
river or stream for the purpose of obtaining fish for propagation, and any 
person or persons violating any of the provisions of this section shall be deemed 
guilty of a misdemeanor, and upon conviction thereof be fined in a sum of 
not less than fifty dollars nor more than two hundred and fifty dollars; and 
any and all appliances used in the violation of this section, boats, nets, traps, 
wheels, seines, or other appliances, shall be subject to execution for the pay- 
ment of the fine imposed. [L. ’90, p. 106, § 2; 2 H. P. C., § 275.] 


$ 7379. Taking Salmon on Grays Harbor, etc., Prohibited. 

It shall not be lawful for any person or persons to take or fish for salmon 
on the waters of Shoalwater bay and the rivers with their tributaries flowing 
into said bay, and also on the waters of Gray’s Harbor and the rivers with 
their tributaries flowing into said Gray’s Harbor, from the fifteenth day of 
November until the fifteenth day of December during any year hereafter; and 
any person or persons violating any of the provisions of this section shall be 
deemed guilty of a misdemeanor, and upon conviction thereof be fined in a 
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sum not less than fifty dollars nor more than two hundred and fifty dollars. 
[L. 90, p. 106, § 3; 2H. P. C., § 276.] | 


$ 7380. Taking Salmon on Puget Sound. 

It shall not be lawful to take or fish for salmon by any means whatever 
in the month of April nor from the first day of October to the fifteenth day of 
November in any year hereafter, in any of the streams flowing into Puget 
Sound. [Any person] violating any of the provisions of this section shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be fined in 
a sum not less than fifty dollars nor more than ninety-five dollars for each and 
every offense. [Cf. L. 790, p. 107, § 4; 2 H. P. C., § 277; Rep. L. ’93, p. 31, 
§ 1; re-enacted, L. 793, p. 220, § 1.] 


$ 7381. Puget Sound, Defined. 

For the purpose of more clearly defining the provisions of the last section, 
all that portion of the tide waters emptying into the Straits of Fuca, and the 
bays, inlets, streams, and estuaries thereof, shall be known and designated in 
this article as Puget Sound. [L.’90, p. 107, § 5; 2 H. P. C., § 278.] 


$ 7382. Nets, Wheels, etc., How Far May be Extended. 

It shall not be lawful for any pound net, set net, trap, weir, wheel, or other 
fixed appliance for taking fish, to extend more than one-half of the way across 
the breadth of any stream, channel, or slough of any waters mentioned in the 
last five sections, at the time and place of such fishing, and any person or 
persons violating any of the provisions of this section shall be deemed guilty 
of a misdemeanor, and upon conviction thereof be fined in a sum not less than 
fifty dollars nor more than two hundred and fifty dollars. [L. 90, p. 107, § 6; 
2 H. P. C., § 279.] 


š 7383. Young Salmon to be Restored to Water Where Caught. 

Every person who by seine or any means whatever, except by hook and 
line, shall catch young salmon of ten inches in length or less, in the waters of 
Puget Sound or in any of the streams flowing into Puget Sound, and who 
shall not return the same immediately alive to the water, or who shall sell or 
offer for sale any such fish, or shall wilfully destroy any small fish not mer- 
chantable, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined in a sum not less than twenty-five dollars nor more than 
seventy-five dollars for each and every offense. [L. ’93, p. 220, § 2.] 


$7384. Corrupting Waters or Using Explosives. 

It shall not be lawful to cast or pass, or allow to be cast or passed, into 
any waters of this state into which salmon or trout are wont to be, any lime, 
gas, cocolus indicus, or any other substance deleterious to fish, or to explode, 
or cause to be exploded, any powder, hercules powder, dynamite, nitro glycer- 
ine, or any other explosive substance, for the purpose of catching, killing, or 
destroying salmon or other food fish, and any person or persons violating 
any of the provisions of this section shall be deemed guilty of a misdemeanor, 
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and upon conviction thereof be fined in a sum not less than fifty dollars nor 
more than two hundred and fifty dollars. [Cf. L. 790, p. 107, § 7; L. ’91, p. 
135, § 2; 2 H. P. C., § 280.] 


$ 7385. Fish Ways to be Provided by Dam Owners. 

Any person or persons now owning or maintaining, or who shall hereafter 
construct or maintain, any dam or other obstruction across any stream in the 
state in which any food fish are wont to ascend without providing a fish way or 
ladder determined and approved by the fish commissioner of this state and 
suitable to enable the fish to pass over, through or by said obstruction, upon 
construction thereof shall be guilty of a misdemeanor and punished by a fine 
of not less than one hundred dollars nor more than two hundred and fifty 
dollars, and said dam may, in the discretion of the court, be abated as a nui- 
sance. Any person who at any time shall catch or take any food fish of the 
state of Washington within one hundred yards of any fish way or fish ladder, 
whether such fish way or ladder is lawful or not, shall be guilty of a misde- 
meanor and upon conviction thereof shall be punished by a fine of not less 
than fifty nor more than two hundred and fifty dollars. [Cf. L. °90, p. 107, 
$ 8; 2 H. P. C., § 281; L. 93, p. 270, $8 1.] ; 


$ 7386. Casting Sawdust, etc., in Streams. 

It shall not be lawful for the proprietor of any sawmill in this state, or any 
employee therein, or any other person, to cast sawdust, planer shavings, or 
other lumber waste made by any lumber manufacturing concern, or suffer 
or permit such sawdust, shavings, or other lumber waste to be thrown or dis- 
charged in any manner, into the Columbia river and its tributaries, and all 
other streams and lakes in this state where fish resort to spawn, and any person 
or persons violating any of the provisions of this section shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be fined in a sum not less 
than one hundred dollars nor more than two hundred and fifty dollars. [L. 
790, p. 108, § 9; 2 H. P. C., § 282.] 


See supra § 73884, corrupt ing waters, etc. templated by this section, which provides 
Section 10, of the laws of '%, p. 108. omit- that if the owner or manager of a saw mill 
ted, moneys collected to be paid into fish permits sawdust to be cast into a stream 
commission fund; but see note to § 7140 where fish resort to spawn, he shall be 
supra deemed guilty of a misdemeanor: State v. 
Shingle mills, as well as saw mills, are con- Kroenert, 13 W., 644. 
§ 7387. Word “Salmon,” Defined. 
When ever the term “salmon’ ’is used in this act, it shall be construed to 
include chinook, steel head, blue back, silver sides, and all other species of 


salmon. [L. 790, p. 108, § 11; 2 H. P. C., panes 
“This act” includes $$ 7377-7390. 


§ 7388. Pound Nets or Traps, to be Numbered and Lighted. 

Any person or persons owning, operating, or using any pound net or trap 
shall cause to be painted in a conspicuous place on said pound net or trap, 
while the same is in use, a number designated by the fish commissioner of this 
state, said number consisting of a black figure or figures not less than six inches 
in height painted on a white ground; and shall also conspicuously show at 
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night time, between sunset and sunrise, a bright white light; and any person 
or persons violating the provisions of this section shall be deemed guilty of a 
misdemeanor, and shall be fined in any sum not exceeding two hundred and 
fifty dollars. [Cf. L. 790, p. 108, § 12; L. 91, p. 185, § 3; 2 H. P. C., § 284.] 


§ 7389. Jurisdiction of Justices. 

Justices of the peace shall have concurrent jurisdiction with the superior 
court of all offenses mentioned in this act. [L. 790, p. 108, §§ 13, 14; 2 H. P. 
C., § 284a.] 


“This act”: See note to § 7387. the same manner as is now provided by law 
“Payment of any tine imposed under the in other criminal actions.” 
provisions of this act shall be enforced in 


§ 7390. Taking Fish for Propagation Lawful. 

Nothing in this act shall be construed so as to prevent the taking of fish 
at any time of year, and in any manner, for propagation. [I. 790, p. 109, § 15; 
2 H. P. C., § 285.] 


As to what ‘“‘this act” includes, see § 7387, note. 


§ 7391. Right to Take Fish for Sale Limited to Citizens. 

It shall be unlawful for any person to fish for or take for sale or profit any 
salmon, sturgeon, or other food fish in any of the rivers or waters of this state, 
or over which it has concurrent jurisdiction in civil and criminal cases, unless 
such person be a citizen of the United States, or has declared his intention 
to become such, one year prior thereto, and is and has been for six months 
immediately prior to the time he engages in such business an actual resident of 
the state. [L. 791, p. 171, $ 1; 2 H. P. C., § 286.] 


§ 7392. Citizenship, How Determined. 

Any person desiring to fish for salmon, sturgeon, or other food fish in any 
such rivers or waters may go before any county clerk of any county of this state 
and furnish satisfactory evidence of his citizenship, or of the fact that he has 
declared his intentions to become such one year prior thereto, and file his own 
affidavit and the affidavit of two other persons, to the effect that he is and has 
been for six months prior thereto an actual bona fide resident of this state, and 
thereupon such recorder or clerk shall issue to him a certificate briefly reciting 
those facts, and thereafter in any prosecution against such person for a viola- 
tion of the provisions of this act such certificate or duly authenticated copies 
of the record in the office of the clerk or recorder relative thereto shall be prima 
facie evidence of his citizenship and residence as in this act required. But 
in all prosecutions under this act the burden of proof shall be on the defendant 
to establish the facts of his citizenship and residence. [L. 791, p. 171, § 2; 2 
H. P. C., § 287. ] i 


“This act”? includes §$ 7391-7395. 


$ 7393. Penalty for Violating Last Two Sections. 

Any person violating any of the provisions of this act, upon conviction 
thereof before any justice of the peace, shall be fined not less than five nor less 
[more] than one hundred dollars. [L.°91, p. 172, § 3; 2 H. P. C., § 288.] 


See note to last section. 
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$ 7394. Fee for Certificates, etc., Registry. 

For taking the affidavits and issuing the certificates herein provided for, 
the clerk shall collect from the party applying the sum of one dollar, to be 
paid into the county treasury; and he shall keep in his office a record of all 
certificates issued pursuant to thisact. [L.’91, p. 172, § 4; 2 H. P. C., § 289.] 


See note to § 7392. 


$ 7395. Citizens of State Having Concurrent Jurisdiction Excepted. 

Nothing in this act shall be construed to prevent citizens of any state 
having concurrent jurisdiction with this state over or upon any rivers or waters 
from fishing upon such rivers or waters: Provided, That this act shall not 
apply to Indians. [L. 791, p. 172, § 5; 2 H. P. C., § 290.] 


See note to § 7392. 


$ 7396. Unlawful to Dredge for Eastern Oysters. 

It shall be unlawful to dredge for or take any oysters of the species known 
as eastern oysters from the waters of this state for a period of five years from 
the passage of this act, except such oysters as may be outside any reservation 
legally established. Any person violating any of the provisions of this section 
shall be deemed guilty of a misdemeanor, and upon conviction thereof be fined 
in a sum not less than twenty dollars or more than one hundred dollars: Pro- 
vided, That this section shall not apply to the state fish commissioner or any 
deputy sent by the United States fish commissioner for the purpose of examina- 
tion. [L. ’95, p. 333, § 1.] 


§ 7397. Sturgeon Protected Between March and November. 

Hereafter it shall not be lawful for any person or persons to take, capture, 
kill or have in their possession after the same has been taken, captured or killed, 
any sturgeon between the first day of March and the first day of November in 
each and every year, under a penalty of twenty dollars for each and every 
sturgeon so taken, captured, killed or had unlawfully. [L. ’97, p. 200, § 1.] 


§ 7398. Young Sturgeon Protected—Penalty. 

It shall not be lawful at any time to take or kill any young sturgeon under 
three feet and a half in length, or fish for the same by any device or appliance 
whatever, in the waters of this state; and any person or persons fishing with 
gill nets, pound nets, set nets, fish wheel or other fishing apparatus whatever 
in the waters of this state, who, on lifting, drawing, taking up or removing any 
of said nets or other fishing apparatus shall find young sturgeon under four feet 
in length entangled or caught therein, shall immediately with care and with 
the least possible injury to the fish, disentangle and let loose the same, and 
transmit the fish to the water without violence; any person or persons violating 
any of the provisions of this section or having in their possession young stur- 
geon under four feet in length, either for consumption or sale, or who is known 
wilfully to destroy the same, for so offending, shall on conviction thereof be 
punished with a fine of ten dollars for each and every fish so caught, sold or 
destroyed, and in default of paying such fine, on being convicted thereof shall 
be imprisoned in the county jail for thirty days. [L. ’97, p. 201, § 2.] 
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§ 7401. Cruelty to Animals—Penalty. 

Whosoever shall overdrive, overload, or drive when overloaded, overwork, 
cruelly beat, mutilate, torture, torment or deprive of necessary sustenance, 
cruelly abandon or neglect, or cause the same to be done, any animal, or being 
the owner or custodian thereof, shall inflict unnecessary cruelty, or fails to 
provide it with proper food, drink, or who cruelly works such animals when 
unfit for labor, carries it or causes it to be carried in or upon a vehicle, or 
otherwise, in an unnecessarily cruel or inhuman manner, shall be punished by 
fine not exceeding one hundred dollars, or by imprisonment in the county jail 
not exceeding three months. [L.’93, p. 41, 8 2; see Cd. 81, § 930; 2H. P. C., 
§ 164. ] 


§ 7402. Liability of Corporation. 

A corporation violating any of the provisions of either sections 7071, 7401, 
shall be punished by fine, as therein provided; and corporations in regard to 
animals transported, owned or used by them, or in their custody, shall be 
responsible for the knowledge and the acts of their agents and servants. [L. 
793, p. 41, § 3.] 


See supra § 7071, cruelty to children. 


§ 7403. Cruelty to Stock in Transit. 

Railroad companies in carrying or transporting animals shall not permit 
them to be confined in cars for a longer period than forty-eight consecutive 
hours without unloading them for rest, water and feeding for a period of at 
least two consecutive hours, unless prevented from so unloading them by un- 
avoidable accident. In estimating such confinement, the time during which 
the animals have been confined without such rest on connecting roads from 
which they are received shall be included. Animals so unloaded shall, during 
such rest, be properly fed, watered by the owner or person having the custody 
of them, or in case of his default in so doing, then by the railroad company 
transporting them, at the expense of said owner or person in custody thereof, 
and said company shall in such case have a lien upon such animals for food, 
care and custody furnished, and shall not be liable for such detention of such 
animals. If animals are transported where they can and do have proper food, 
water, space and opportunity for rest, the foregoing provision in regard to 
their being unloaded shall not apply. Violators of this section shall be pun- 
ished by fine not exceeding one hundred dollars. [L. ’93, p. 41, § 4.] 


$ 7404. Proceedings to Prevent Cock Fights, etc. 
When a complaint is made to a court or magistrate authorized to issue 
warrants in criminal causes, that complainant has good reason to believe that 


preparations are making for an exhibition of the fighting of fowls, birds, dogs 
or other animals at or in any place, building or tenement, or that such an 


exhibition is in progress, such court or magistrate, if satisfied that there is good 
cause for such belief, shall issue a search warrant authorizing any sheriff, dep- 
uty sheriff, constable or police officer to search such place, building or tene- 
ment, at any hour of the day or night, and take possession of all such fowls, 
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birds, dogs or other animals there found, and to arrest all persons there present 
at any such exhibition, or knowingly present when preparations are making 
for such an exhibition. [L.?’93, p. 42, § 5.] 


See supra § 7011, search warrant to seize gaming apparatus. 


$ 7405. Time of Trial, Penalty. 

All persons arrested under the provisions of the preceding section shall 
be kept in jail or other convenient place not more than twenty-four hours, 
exclusive of Sundays and legal holidays, at or before the expiration of which 
time they shall be brought before a trial justice, of a police or municipal court 
and tried, unless such trial be continued for cause, and if found guilty, pun- 
ished by a fine not exceeding fifty dollars, or by imprisonment in the county 
jail not exceeding one month. [L. ’93, p. 42, § 6.] 


§ 7406. Forfeiture of Fighting Animals—Sale of. 

After such seizure of said fowls, birds, dogs, or other animals as provided 
for in section 7404, application shall be made to a trial justice or municipal 
court for an order of forfeiture of the same, and if upon the hearing of the 
same, such notice having been given of the hearing as the court shall order, it 
shall be found that such fowls, birds, dogs or other animals, or any of them, at 
the time of such seizure, were engaged in fighting at an exhibition thereof, or 
were owned, kept, possessed or trained by any person with intent that they 
should be so engaged, all such fowls, birds, dogs or other animals shall be ad- 
judged forfeit, and such justice or court shal] thereupon issue an order for sell- 
ing the same at auction to the highest bidder within twenty-four hours, the pro- 
ceeds to be paid into the common school fund of the county where such seizure 
is made. Any fowls, birds, dogs or other animals seized as hereinbefore pro- 
vided which are not adjudged forfeit, shall be delivered to the owner or the 
person entitled to the possession thereof. The necessary costs in the aforesaid 
proceedings shall be allowed and paid as costs in criminal prosecutions are paid. 
[L. 793, p. 42, § 7.] 


$ 7407. Wanton Cruelty to Fowls, etc. 

Whosoever shall wantonly or cruelly pluck, maim, torture, deprive of 
necessary food or drink, or wantonly kill any fowl or insectivorous bird, shall 
be deemed guilty of a misdemeanor, and on conviction thereof shall be fined 
in any sum not exceeding twenty dollars. [L.’93, p. 43, § 8.] 


$ 7408. Arrest Without Warrant, When. 

Any judge, justice of the peace, police judge, sheriff, constable or police 
officer may arrest any person found committing any of the cruelties herein- 
before enumerated, without a warrant for such arrest, and any officer or mem- 
ber of any humane society, or society for the prevention of cruelty to animals, 
may cause the immediate arrest of any person engaged in, or who shall have 
committed such cruelties, upon making oral complaint to any sheriff, constable 
or police officer, or such officer or member of such society may himself arrest 
any person found perpetrating any of the cruelties herein enumerated: Pro- 
vided, That said person making such oral complaint or making such arrest 
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shall file with a proper officer a written complaint, stating the act or acts com- 
plained of, within twenty-four hours, excluding Sundays and legal holidays, 
after such arrest shall have been made. [L. 93, p. 43, § 9.] 


See supra § 7071, cruelty to children, is embraced within the provisions of this section. 


$ 7409. Disposition of Fines. 
All fines herein provided for shall be paid into the common sehool fund of 
the county in which such fine shall be imposed. [L. 793, p. 43, § 10.] 


See note to § 7140, disposition of fines. 


$ 7410. Unlawful Mutilation of Domestic Animals. 

It shall not be lawful for any person to cut off more than one-half of the 
ear or ears of any domestic animal, such as an ox, cow, bull, calf, sheep, goat, 
or hog, and any person cutting off more than one-half of the ear or ears of 
any such animals shall be deemed guilty of a misdemeanor, and upon con- 
viction shall be fined in any sum less than twenty dollars. [L.’71, p. 103; Cd. 
°81, § 840; 2 H. P. C., § 61.] 


CHAPTER VIII. 
OF OFFENSES AGAINST THE SUFFRAGE. 


§ 7415. Fraudulent Voting. 

If any elector shall vote, or attempt to vote, more than once at any elec- 
tion, or shall knowingly hand in two or more tickets together, or, having voted 
in one township, precinct, or county, shall afterwards, on the same day, vote, 
or attempt to vote, in another township, precinct, [ward] or county, such 
person shall be fined in any sum not exceeding fifty dollars, and be incapable of 
voting at any election or holding any office for two years thereafter. [L. 54, 
p. 93, $ 95; Cd. 81, $ 903; 2 H. P. C., § 120.] 


S-e supra $ 1378, destruction cf election See supra § 1511, penalty for falsifying re- 


material. turns, 
Se» supra § 1580, electioneering prohibited. See supra § 1512, penalty for fraudulent vot- 
See supra § 1379, violation of election laws ing at primary election. 

by public officers, See supra § 1513. penalty generally for vio- 


See supra §§ 1469, 1470, violation of optional lating primary election law. 
primary law. 

See supra $8 1471. 1488, 1489, illegal voting, 
etc., at primary election. 


$ 7416. Disqualified Persons Voting. 

If any person, knowing that he does not possess the legal qualifications of 
a voter, at any election authorized by law to be held in this state for any office 
whatever, shall vote at such election, such person so offending shall be fined 
not more than one hundred nor less than five dollars. [L. 75-4, p. 93, § 95; Cd. 
81,8 905; 2H. P. C., § 121.] 


§ 7417. Collusion of Election Officers. 

If any inspector or judge of any such election shall knowingly permit any 
elector to cast a second vote at any such election, or shall knowingly permit 
any person not a qualified elector to vote at any such election, such inspector 
or judge of election, upon conviction thereof, shall be imprisoned in the county - 
jail not more than thirty nor less than ten days, be fined in any sum not exceed- 
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ing five hundred dollars, and be incapable of holding any office in this state 
for five years thereafter. [L. 73, p. 205, § 108; Cd. ’81, § 911; 2 H. P. C., 
§ 122.] 


$ 7418. Officers Attempting to Influence Voter. 

If any inspector, judge, or clerk of an election shall attempt to induce, 
by persuasion, menace, or reward, or promise thereof, any elector to vote for 
any person, such person so offending shall be fined in any sum not exceeding 
one hundred dollars. [L. 54, p. 93, § 9-4; Cd. 781, § 904; 2 H. P. C., § 123.] 
$ 7419. Tampering With Ballot by Officer. 

If any judge, inspector, clerk, or any other officer of an election shall open 
or mark, by folding or otherwise, any ticket presented by such elector at such 
election, or attempt to find out the names thereon, or suffer the same to be done 
by any other person, before such ticket is deposited in the ballot box, such 
person so offending shall be fined in any sum not exceeding one hundred dol- 
lars. [L. 54, p. 93, § 96; Cd. 781, § 906; 2 H. P. C., § 124.] 

§ 7420. Intimidating or Bribing Voter. 

If any person shall use any threats, menaces, force, or any corrupt means, 
at or previous to any election held pursuant to the laws of this state, towards 
any elector, to hinder or deter such elector from voting at such election, or shall 
directly or indirectly offer any bribe or reward of any kind, to induce any 
elector to vote contrary to his inclinations, or shall, on the day of election, 
give any public treat, or authorize any person to do so, to obtain votes for any 
person, such person so offending shall be fined in any sum not exceeding five 
hundred dollars [and be incapable of holding any office for two years after 
conviction thereof]. [L.’54, p. 93, § 97; L. 773, p. 205, § 106; Cd. 781, § 909; 
2 H. P. C., § 125; see Cal. P. C., § 53.] 


See infra § 7426, bribing voter by candidate. in the Laws of '54, but omitted from subse- 
The clause in parenthesis was contained quent laws. 


§'7421. Improper Influence or False Assertion Practiced, etc. 

No person shall in any way, directly or indirectly, by menace or other 
corrupt means or device [directly or indirectly], attempt to influence any 
person in giving or refusing to give his vote in any such election, or to deter or 
dissuade any person from giving his vote therein, or to disturb, hinder, per- 
suade, threaten, or intimidate any person from giving his vote therein, nor 
shall any person at any such election, knowingly and wilfully, make any false 
assertion or propagate any false report concerning any person who shall be 
a candidate thereat, which shal] have a tendency to prevent his election, or 
with a view thereto, and if any person shall be guilty of any act forbidden or 
declared to be unlawful by this section, he shall be deemed and taken to be 
guilty of a misdemeanor, and on conviction thereof shall be punished by a fine 
and imprisonment, or both, at the discretion of the court before which such 
conviction shall be had: Provided, That in no case shall such fine exceed 
the sum of two hundred and fifty dollars, or such imprisonment the term of six 
months. [Cd. ’81, § 3140; 2 H. P. C., § 126.] 

See Laws of '66, p. 50, § 1. seems to have be construed to apply to all general elec- 


been the basis for this section, and if eo, tions. 
the word ‘‘such”’ in the above section should 
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$ 7422. Fraudulent Attempt to Influence Voter. 

If any person shall fraudulently cause, or attempt to cause, any elector, 
at any election [held] pursuant to law in this state, to vote for a person differ- 
ent from the one he intended to vote for, such person so offending shall be 
fined not more than one hundred nor less than ten dollars. [L. 54, p. 92, 
§ 92; Cd. °81, § 902; 2 H. P. C., § 127.] 


§ 7423. Inducing Certain Indians to Vote. 

If any person shall induce, or attempt to induce, any Indian to vote or 
offer his vote at any such election, such person so offending, upon conviction 
thereof, shall be fined in any sum not exceeding five hundred dollars, to which 
may be added imprisonment in the county jail not to exceed three months: 
Provided, That this section shall not be so construed as to include Indians 
who are citizens and entitled to vote under the amendments to the constitution 
of the United States and the laws of congress. [Cd. ’81, § 910; 2 H. P. C., 
§ 129.] 


$ 7424. Nonfeasance or Malfeasance of Election Officers. 

Every person charged with the performance of any duty under the pro- 
visions of any law of this state relating to elections, who wilfully neglects or 
refuses to perform such duty, or who, in the performance of such duty, or in 
his official capacity, knowingly or fraudulently acts in contravention or viola- 
tion of any of the provisions of law relating to such duty, shall, on conviction 
thereof, be fined in any sum not exceeding one thousand dollars, to which 
punishment may be added imprisonment in the county jail for a term not 
exceeding one year. [L. 777, p. 205, § 2; Cd. ’81, § 912; 2 H. P. C., § 130.] 

See supra §§ 1511, 1513, violating primary election law. 


§ 7425. Sale of Liquor on Election Day. 

Any person who shall barter, sell, give away, or in any manner dispose of 
any intoxicating liquors, on the day of any general or special election of state, 
county, or municipal officers within the state, district, county, or corporation 
in which said election is held, and before the polls have closed, shall, upon 
conviction thereof, be punished by a fine of not less than twenty-five dollars 
nor more than two hundred dollars, or by imprisonment in the county jail not 
less than ten nor more than thirty days, or both, in the discretion of the court. 
[Cd. ’81, §§ 907, 908; L. 791, p. 124, § 18; 2 H. P. C., 8 131.] 


$ 7426 Bribery of Voter by Candidate. 

If any candidate for office, in any election as hereafter mentioned, under 
the laws of this state, or any other person, shall, directly or indirectly, offer, 
promise, procure, confer, or give any money, property, thing in action, 
victuals, drink, preferment, or other consideration or valuable thing, by way 
of fee, reward, gift, or gratuity, for giving or refusing to give any vote in any 
election of any public officer, state, county, or municipal, whatever, or any 
person who shall carry voters to any polling place, by wagon, steamboat, or 
otherwise, for the purpose of influencing their votes, such person shall be 
deemed and taken to be guilty of a misdemeanor, and on conviction thereof be 
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punished by fine or imprisonment, or both, at the discretion of the court, said 
fine not to exceed one thousand dollars, nor such imprisonment to exceed six 
months; and further, such person shall, on such conviction, and as part of 
the judgment of the court, be deprived of the right of suffrage, and such 
candidate for office be disqualified to hold any office to which he was elected at 
such election; and further, if any person shall directly or indirectly ask for, 
accept, receive, or take any such bribe, or the promise thereof, by giving or 
refusing to give his vote in any such election, he shall be deemed guilty of a 
misdemeanor, and punished with the like penalties as hereinbefore prescribed. 
[Cd. 781, § 3148; 1 H. C., § 444.] 


See supra § 7420, bribery of voter, penalty. 


§ 7427. Unlawful Printing or Distribution of Official Ballots. 

Any printer, business manager or publisher employed by any officer 
authorized by the laws of this state to procure the printing of any official 
ballot or any person engaged in printing the same who shall appropriate to 
himself or give or deliver or knowingly permit to be taken any of said ballots 
by any other person than such officer authorized by law to receive the same, 
or shall wilfully print or cause to be printed any official ballot in any other 
form than that prescribed by law or as directed by the officer so authorized 
to procure the said printing, or with any other names thereon or with the 
names spelled otherwise than as directed by such officer, or the names or 
printing thereon arranged in any other way than that authorized and directed 
by law, shall be guilty of a misdemeanor, and upon conviction thereof shall be 
sentenced to pay a fine not exceeding one thousand dollars nor less than five 
hundred dollars, or imprisonment in the county jail for a term not exceeding 
one year nor less than six months, or both at the discretion of the court. [L. 
793, p. 274, § 1.] 


§ 7428. Unlawful Possession or Counterfeiting of Official Ballots. 

Any person other than the officer charged by law with the care of ballots, 
or a person intrusted by any such officer with the care of the same for the 
purposes required by law, who shall have in his possession outside of the voting 
room any Official ballot, or any person who shall make or have in his possession 
any counterfeit of any official ballot, shall be guilty of a misdemeanor, and 
upon conviction thereof shall be sentenced to pay a fine of not exceeding one 
thousand dollars nor less than five hundred dollars, or to undergo imprison- 
ment in the county jail for a term not less than six months or more than one 
year, or both at the discretion of the court. [L. 93, p. 274, $2.) 


See supra § 1364, ballots, how prepared and printed. 
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CHAPTER IX. 
OF OFFENSES NOT SPECIALLY PROVIDED FOR. 


§ 7435. Punishment of Misdemeanors Where No Penalty Prescribed. 

Every person who is convicted of a misdemeanor, the punishment of 
which is not otherwise prescribed by any statute of this state, shall be pun- 
ished by imprisonment in the county jail not more than one year, or by fine 
not exceeding five hundred dollars, or by both such fine and imprisonment. 
(Cd. 781, § 785; 2 H. P. C., § 301.] 


See supra § 6:76, misdemeanor defined. 


§ 7436. Conviction for Attempt to Commit Crime. 

Any person may be convicted of an attempt to commit a crime, although 
it appear on the trial that the crime intended or attempted was perpetrated by 
such person in pursuance of such attempt, unless the court, in its discretion, 
discharges the jury, and directs such person to be tried for such crime. [Cd. 
81, § 1160; 2 H. P. C., § 302; Cal. P. C., $ 663.] 


CHILD-STEALING.—Under cne indice:- ARSON.—An indictment for an attempt to 
ment or information a person may be con- burn a tullding need not describe the ccm- 
victed of the crime of attempting to take bustible materials used for that purpose: 
and entice away two children under the Mary v. State, 81 Am. Dec., 76. Under an 
age of twelve years, with intent, ete.: Peo- indictment for arson, a party may ke con- 
ple v. Milne, 60 Cal., 71. victed of an attempt to the crime: 


27437. Attempts to Commit Crime, How Punished. 

Every person who attempts to commit any crime, but fails, or is prevented 
or intercepted in the perpetration thereof, is punishable, when no provision is 
made by law for the punishment of such attempt, as follows:— 

1. If the offense so attempted is punishable by imprisonment in the peniten- 
tiary for five years or more, or by imprisonment in the county jail, the person 
guilty of such attempt is punishable by imprisonment in the penitentiary or 
in the county jail, as the case may be, for a term not exceeding onc-half of the 
longest term of imprisonment prescribed upon a conviction of the offense so 
attempted; 

2. If the offense so attempted is punishable by imprisonment in the peniten- 
tiary for any term less than five years, the person guilty of such attempt is pun- 
ishable by imprisonment in the county jail for not more than one year; 

3. If the offense so attempted is punishable by a fine, the offender convicted 
of such attempt is punishable by a fine not exceeding one-half the largest fine 
which may be imposed upon a conviction of the offense so attempted; 

4. If the offense so attempted is punishable by imprisonment and a fine, the 
offender convicted of such attempt may be punished by both imprisonment 
and fine, not exceeding one-half the longest term of imprisonment, and one- 
half the largest fine which may be imposed upon a conviction of the offense so 
attempted. [Cd. 781, § 1161; 2 H. P. C., § 303; Cal. P. C., § 664.] 


See supra §§ 7099, 7100, attempt to commit Solicitation to commit adultery is not in- 


arson. Ictable ay an attempt to commit crime: 
See supra §§ 7106, 7107, attempts to commit tate v. Butler, 8 W., 194. 

burglary, ete. For a full discussion of the subject of at- 
See supra § 7195, attempts to suborn per- tempts to commit crime, see note to People 

jury. v. Moran, 20 Am. Stat. Rep., 741, 748. 
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Subdivisions identical with 1 and 2 of the 
above section have been construed as fol- 
lows: Tnat every person who is convicted 
of an attempt to commit an offense, which 
offense when completed is punishable by 
imprisonment in the penitentiary for a term 
less than five years, but which cannot ex- 
ceed or extend to that period, is punishable 
by imprisonment in the county jail for not 


OF OFFENSES AND PUNISHMENT. 


[(Trrue XXXIX. 


who is convicted of an attempt to commit an 
offense, which offense when completed is 
punishable by imprisonment in the peniten- 
tiary for five years or more. is punishable 
by imprisonment in the penitentiary for a 
term not exceeding one-half the longest 
term of imprisonment prescribed upon a con- 
viction of the offense so attempted: Ex parte 
Hope, 59 Cal., 423. 


more than one year; and that every person 


$ 7438. Restrictions Upon Last Two Sections. 

The last two sections do not protect a person who, in attempting unsuc- 
cessfully to commit a crime, accomplishes the commission of another and 
different crime, whether greater or less in guilt, from suffering the punishment 
prescribed by law for the crime committed. [Cd. °81, § 1162; 2 H. P. C., 
§ 304; Cal. P. C., § 665.] 


$ 7439. Attempt to Commit Murder. 

Every person who shall attempt to commit the crime of murder by drown- 
ing or strangling another person, or by any means not constituting an assault 
with intent to commit murder, shall on conviction thereof be imprisoned in 
the penitentiary not more than ten years nor less than one year. [L. 754, p. 
80, § 31; Cd. °81, § 811; 2 H. P. C., § 305.] 


By $ 46 of the Act of Mar. 2, '91, provision is made saving prosecutions for crimes 
against statutes superseded by that act. 
$ 7440. Wearing Grand Army Badge Unlawful, When—Jurisdiction. 

Any person who shall wilfully wear the badge or button of the Grand 
Army of the Republic, or who shall use or wear the same within this state, 
unless he shall be entitled to use or wear the same under the rules and regula- 
tions of the department of Washing ton and Alaska Grand Army of the Re- 
public, shall be guilty of a misdemeanor, and upon conviction shall be pun- 
ished by imprisonment for a term not to exceed thirty days in the county 
jail, or a fine not exceeding twenty dollars, or by both such fine and imprison- 
ment. Courts of justice of the peace shall have jurisdiction of the offense 
defined and made punishable by this section. [L. 90, p. 477, §§ 1,2; 2 H. P. 
C., § 246.] 


DECLARATION OF INDEPENDENCE. 


IN CONGRESS, JULY 4, 1776. 


THE UNANIMOUS DECLARATION OF THE THIRTEEN UNITED STATES 
OF AMERICA IN CONGRESS ASSEMBLED. 


When, in the course of human events, it becomes necessary for one people 
to dissolve the political bands which have connected them with another, and 
to assume, among the powers of the earth, the separate and equal station to 
which the laws of nature and of nature’s God entitle them, a decent respect 
to the opinions of mankind requires that they should declare the causes which 
impel them to the separation. 

We hold these truths to be self-evident: That all men are created equal; 
that they are endowed by their Creator with certain inalienable rights; that 
among these are life, liberty, and the pursuit of happiness; that, to secure 
these rights, governments are instituted among men, deriving their just powers 
from the consent of the governed; that, whenever any form of government 
becomes destructive of these ends, it is the right of the people to alter or to 
abolish it, and to institute new government, laying its foundation on such 
principles, and organizing its powers in such form, as to them shall seem most 
likely to effect their safety and happiness. Prudence, indeed, will dictate that 
governments long established should not be changed for light and transient 
causes; and, accordingly, all experience hath shown that mankind are more 
disposed to suffer, while evils are sufferable, than to right themselves by 
abolishing the forms to which they are accustomed. But when a long train 
of abuses and usurpations, pursuing invariably the same object, evinces a 
design to reduce them under absolute despotism, it is their right, it is their 
duty, to throw off such government, and to provide new guards for their 
future security. Such has been the patient sufferance of these colonies; and 
such is now the necessity which constrains them to alter their former systems 
of government. The history of the present king of Great Britain is a history 
of repeated injuries and usurpations, all having in direct object the establish- 
ment of an absolute tyranny over these states. To prove this, let facts be 
submitted to a candid world. 

He has refused his assent to laws the most wholesome and necessary for 
the public good. 

He has forbidden his governors to pass laws of immediate and pressing 
importance, unless suspended in their operation, till his assent should be 
obtained; and, when so suspended, he has utterly neglected to attend to them. 
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He has refused to pass other laws for the accommodation of large districts 
of people, unless those people would relinquish the right of representation 
in the legislature,—a right inestimable to them, and formidable to tyrants 
only. 

He has called together legislative bodies at places unusual, uncomfort- 
able, and distant from the depository of their public records, for the sole 
purpose of fatiguing them into compliance with his measures. 

He has dissolved representative houses repeatedly for opposing, with 
manly firmness, his invasions on the rights of the people. 

He has refused, for a long time after such dissolutions, to cause others 
to be elected; whereby the legislative powers, incapable of annihilation, have 
returned to the people at large for their exercise; the state remaining, in 
the mean time, exposed to all the dangers of invasion from without, and 
convulsions within. 

He has endeavored to prevent the population of these states; for that 
purpose obstructing the laws for naturalization of foreigners, refusing to 
pass others to encourage their migration hither, and raising the conditions 
of new appropriations of lands. 

He has obstructed the administration of justice, by refusing his assent to 
laws for establishing judiciary powers. 

He has made judges dependent on his will alone for the tenure of their 
offices, and the amount and payment of their salaries. 

He has erected a multitude of new offices, and sent hither swarms of 
officers to harass our people, and eat out their substance. 

He has kept among us, in times of peace, standing armies, without the 
consent of our legislature. 

He has effected to render the military independent of and superior to 
the civil power. 

He has combined with others to subject us to a jurisdiction foreign to our 
constitution, and unacknowledged by our laws; giving his assent to their 
acts of pretended legislation:— 

For quartering large bodies of armed troops among us; 

For protecting them, by a mock trial, from punishment for any murders 
which they should commit on the inhabitants of these states; 

For cutting off our trade with all parts of the world; 

For imposing taxes on us without our consent; 

For depriving us, in many cases, of the benefits of trial by jury; 

For transporting us beyond seas to be tried for pretended offenses; 

For abolishing the free system of English laws in a neighboring province, 
establishing therein an arbitrary government, and enlarging its boundaries, 
so as to render it at once an example and fit instrument for introducing the 
saine absolute rule into these colonies; 

For taking away our charters, abolishing our most valuable laws, and 
altering, fundamentally, the forms of our government; 

For suspending our own legislature, and declaring themselves invested 
with power to legislate for us in all cases whatsoever. 
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He has abdicated government here, by declaring us out of his protection, 
and waging war against us. 

He has plundered our seas, ravaged our coasts, burnt our towns, and 
destroyed the lives of our people. 

He is at this time transporting large armies of foreign mercenaries to 
complete the works of death, desolation, and tyranny, already begun, with 
circumstances of cruelty and perfidy scarcely paralleled in the most barbarous 
ages, and totally unworthy the head of a civilized nation. 

He has constrained our fellow citizens, taken captive on the high seas, 
to bear arms against their country, to become the executioners of their friends 
and brethren, or to fall themselves by their hands. ° 

He has excited domestic insurrections amongst us, and has endeavored 
to bring, on the inhabitants of our frontiers, the merciless Indian savages, 
whose known rule of warfare is an undistinguished destruction of all ages, 
sexes and conditions. 

In every stage of these oppressions, we have petitioned for redress in the 
most humble terms. Our repeated petitions have been answered only by 
repeated injury. A prince, whose character is thus marked by every act 
which may define a tyrant, is unfit to be the ruler of a free people. 

Nor have we been wanting in attention to our British brethren. We 
have warned them, from time to time, of attempts, by their legislature, to 
extend an unwarrantable jurisdiction over us. We have reminded them of 
the circumstances of our emigration and settlement here. We have appealed 
to their native justice and magnanimity, and we have conjured them, by the 
ties of our common kindred, to disavow these usurpations, which would inevit- 
ably interrupt our connections and correspondence. They, too, have been 
deaf to the voice of justice and of consanguinity. We must, therefore, 
acquiesce in the necessity which denounces our separation, and hold them, as 
we hold the rest of mankind, enemies in war; in peace, friends. 

We, therefore, the representatives of the United States of America, in 
general congress assembled, appealing to the Supreme Judge of the world for 
the rectitude of our intentions, do, in the name and by authority of the good 
people of these colonies, solemnly publish and declare that these united 
colonies are, and of right ought to be, free and independent states; that thev 
are absolved from all allegiance to the British crown, and that all political 
connection between them and the state of Great Britain is, and ought to be, 
totally dissolved; and that, as free and independent states, they have full 
power to levy war, conclude peace, contract alliances, establish commerce, 
and to do all other acts and things which independent states may of right do. 
And for the support of this declaration, with a firm reliance on the protection 
of Divine Providence, we mutually pledge to each other our lives, our fortunes, 
and our sacred honor. 

JOHN HANCOCK. 


New Hampshire: JAMES SMITH, 
JOSIAH BARTLETT, GEORGE TAYLOR, 
WILLIAM WHIPPLE, JAMES WILSON, 
MATTHEW THORNTON. GEORGE ROSS. 
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Masaachusetts Bay: 
SAMUEL ADAMS, 
JOHN ADAMS, 


ROBERT TREAT PAINE, 


ELBRIDGE GERRY. 


Rhode Island, etc.: 
STEPHEN HOPKINS, 
WILLIAM ELLERY. 


Connecticut: 
ROGER SHERMAN, 
SAMUEL HUNTINGTON, 
WILLIAM WILLIAMS, 
OLIVER WOLCOTT. 


New York: 
WILLIAM FLOYD, 
PHILIP LIVINGSTON, 
FRANCIS LEWIS, 
LEWIS MORRIS. 


New Jersey: 
RICHARD STOCKTON, 
JOHN WITHERSPOON, 
FRANCIS HOPKIN6ON, 
JOHN HART, 
ABRAHAM CLARK. 


Pennsylvania: 
ROBERT MORRIS, 
BENJAMIN RUSH, 
BENJAMIN FRANKLIN, 
JOHN MORTON, 
GEORGE CLYMER, 


Delaware: 
CAESAR RODNEY, 
GEORGE READ, 
THOMAS M’KEAN. 


Maryland: 
SAMUEL OHASE, 
WILLIAM PACA, 
THOMAS STONE, 
CHARLES CARROLL, of Carrollton. 


Virginia: 

GEORGE WYTHE, 
RICHARD HENRY LEE, 
THOMAS JEFFERSON, 
BENJAMIN HARRISON, 
THOMAS NELSON, Jr., 
FRANCIS LIGHTFOOT LEE, 
CARTER BRAXTON. 


North Carolina: 
WILLIAM HOOPER, 
JOSEPH HEWES, 
JOHN PENN. 


South Carolina: 
EDWARD RUTLEDGE, 
THOMAS HEYWARD, Jr., 
THOMAS LYNCH, Jr., 
ARTHUR MIDDLETON. 


Georgia: 
BUTTON GWINNETT, 
LYMAN HALL, 
GEORGE WALTON. 


CONSTITUTION OF THE UNITED STATES. 


PREAMBLE. 


We, the people of the United States, in order to form a more perfect 
union, establish justice, insure domestic tranquility, provide for the common 
defense, promote the general welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain and establish this constitution for the 
United States of America. 


ARTICLE I. 


$ 1. LEGISLATIVE POWER—CONGRESS.—AII legislative powers 
herein granted shall be vested in a congress of the United States, which shall 
consist of a senate and house of representatives. 

§ 2. HOUSE OF REPRESENTATIVES.—The house of representa- 
tives shall be composed of members chosen every second year by the people of 
the several states, and the electors in each state shall have the qualifications 
requisite for electors of the most numerous branch of the state legislature. 

No person shall be a representative who shall not have attained to the age 
of twenty-five years, and been seven years a citizen of the United States, 
and who shall not, when elected, be an inhabitant of that state in which he 
shall be chosen. 

Representatives and direct taxes shall be apportioned among the several 
states which may be included within this Union, according to their respective 
numbers, which shall be determined by adding to the whole number of free 
persons, including those bound to service for a term of years, and excluding 
Indians not taxed, three-fifths of all other persons. The actual enumeration 
shall be made within three years after the first meeting of the congress of the 
United States, and within every subsequent term of ten years, in such manner 
as they shall by law direct. The number of representatives shall not exceed 
one for every thirty thousand; but each state shall have at least one repre- 
sentative; and until such enumeration shall be made, the state of New Hamp- 
shire shall be entitled to choose three, Massachusetts eight, Rhode Island and 
Providence Plantations one, Connecticut five, New York six, New Jersey 
four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North 
Carolina five, South Carolina five, and Georgia three. 

When vacancies happen in the representation from any state, the executive 
authority thereof shall issue writs of election to fill such vacancies. 

The house of representatives shall choose their speaker and other officers, 
and shall have the sole power of impeachment. 
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§ 3. SENATE.—The senate of the United States shall be composed of 
two senators from each state, chosen by the legislature thereof, for six years; 
and each senator shall have one vote. 

Immediately after they shall be assembled in consequence of the first elec- 
tion, they shall be divided as equally as may be into three classes. ‘The seais 
of the senators of the first class shall be vacated at the expiration of the second 
year, of the second class at the expiration of the fourth year, and of the 
third class at the expiration of the sixth year, so that one-third may be chosen 
every second year; and if vacancies happen by resignation, or otherwise, during 
the recess of the legislature of any state, the executive thereof may make 
temporary appointment until the next meeting of the legislature, which shall 
then fill such vacancies. 

No person shall be a senator who shall not have attained to the age of thirty 
years, and been nine years a citizen of the United States, and who shall not, 
when elected, be an inhabitant of that state for which he shall be chosen. 

The vice president of the United States shall be president of the senate, 
but shall have no vote, unless they be equally divided. 

The senate shall choose their other officers, and also a president pro tempore, 
in the absence of the vice president, or when he shall exercise the office of 
president of the United States. 

The senate shall have the sole power to try all impeachments. When sitting 
for that purpose, they shall be on oath or affirmation. When the president 
of the United States is tried, the chief justice shall preside; and no person 
shall be convicted without the concurrence of two-thirds of the members 
present. | 

Judgment in cases of impeachment shall not extend further than to removal 
from office, and disqualification to hold and enjoy any office of honor, trust, or 
profit under the United States; but the party convicted shall nevertheless be 
liable and subject to indictment, trial, judgment, and punishment according 
to law. 

$ 4. ELECTIONS OF SENATORS AND REPRESENTATIVES.— 
The times, places, and manner of holding elections for senators and representa- 
tives shall be prescribed in each state by the legislature thereof; but the con- 
gress may at any time by law make or alter such regulations, except as to the 
places of choosing senators. 

SESSIONS OF CONGRESS.—The congress shall assemble at least once in 
every year, and such meeting shall be on the first Monday in December, unless 
they shall by law appoint a different day. 

§ 5. POWERS OF HOUSES OF CONGRESS—QUORUM.—Each 
house shall be the judge of the elections, returns, and qualifications of its own 
members, and a majority of each shall constitute a quorum to do business; 
but a smaller number may adjourn from day to day, and may be authorized 
to compel the attendance of absent members, in such manner and under such 
penalties as each house may provide. 

Each house may determine the rules of its proceedings, punish its members 
for disorderly behavior, and with the concurrence of two-thirds, expel a mem- 
ber. 
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Each house shall keep a journal of its proceedings, and from time to time 
publish the same, excepting such parts as may, in their judgment, require 
secrecy; and the yeas and nays of the members of either house on any question 
shall, at the desire of one-fifth of those present, be entered on the journal. 

Neither house, during the session of congress, shall, without the consent 
of the other, adjourn for more than three days, nor to any other place than 
that in which the two houses shall be sitting. 

§ 6. COMPENSATION OF MEMBERS—PRIVILEGES—DISA- 
BILITIES.—The senators and representatives shall receive a compensation 
for their services, to be ascertained by law, and paid out of the treasury of the 
United States. They shall, in all cases except treason, felony, and breach of 
the peace, be privileged from arrest during their attendance at the session 
of their respective houses, and in going to and returning from the same; 
and for any speech or debate in either house, they shall not be questioned 
in any other place. 

No senator or representative shall, during the time for which he was elected, 
be appointed to any civil office under the authority of the United States, 
which shall have been created, or the emoluments whereof shall have been 
increased, during such time; and no person holding any office under the 
United States shall be a member of either house during his continuance in 
office. 

$ 7. MANNER OF PASSING BILLS—ORDERS, RESOLUTIONS, 
ETC.—AlIl bills for raising revenue shall originate in the house of repre- 
sentatives; but the senate may propose or concur with amendments as on 
other bills. 

Every bill which shall have passed the house of representatives and the 
senate, shall, before it become a law, be presented to the president of the 
United States. If he approve he shall sign it, but if not he shall return it, 
with his objections to that house in which it shall have originated, who shall 
enter the objections at large on their journal, and proceed to reconsider it. 
If after such reconsideration two thirds of that house shall agree to pass the 
bill, it shall be sent, together with the objections, to the other house, by 
which it shall likewise be reconsidered, and if approved by two thirds of that 
house it shall become a law. But in all such cases the votes of both houses 
shall be determined by yeas and nays, and the names of the persons voting 
for and against the bill shall be entered on the journal of each house re- 
spectively. If any bill shall not be returned by the president within ten 
days (Sundays excepted) after it shall have been presented to him, the same 
shall be a law, in like manner is if he had signed it, unless the congress by 
their adjournment prevent its return, in which case it shall not be a law. 

Every order, resolution, or vote to which the concurrence of the senate 
and house of representatives may be necessary (except on a question of ad- 
journment), shall be presented to the president of the United States; and 
before the same shall take effect, shall be approved by him, or being dis- 
approved by him, shall be repassed by two-thirds of the senate and house 
of representatives, according to the rules and limitations prescribed in the 
ease of a bill. 
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§ 8. POWERS OF CONGRESS.—The congress shall have power,— 

To lay and collect taxes, duties, imposts, and excises, to pay the debts 
and provide for the common defense and general welfare of the United 
States; but all duties, imposts, and excises shall be uniform throughout the 
United States; - 

To borrow money on the credit of the United States; 

To regulate commerce with foreign nations and among the several states 
and with the Indian tribes; 

To establish an uniform rule of naturalization; and uniform laws on the 
subject of bankruptcies throughout the United States; 

To coin money, regulate the value thereof, and of foreign coin, and fix 
the standard of weights and measures; 

To provide for the punishment of counterfeiting the securities and current 
coin of the United States; 

To establish post-offices and post-roads; 

To promote the progress of science and useful arts, by securing for limited 
times to authors and inventors the exclusive right to their respective writings 
and discoveries; 

To constitute tribunals inferior to the supreme court; 

To define and punish piracies and felonies committed on the high seas 
and offenses against the law of nations; 

To declare war, grant letters of marque and reprisal, and make rules con- 
cerning captures on land and water; 

To raise and support armies; but no appropriation of money to that use 
shall be for a longer term than two years; 

To provide and maintain a navy; 

To make rules for the government and regulation of the land and naval 
forces; 

To provide for calling forth the militia to execute the laws of the Union, 
suppress insurrections, and repel invasions; 

To provide for.organizing, arming, and disciplining the militia, and for 
governing such part of them as may be employed in the service of the 
United States, reserving to the states, respectively, the appointment of the 
officers, and the authority of training the militia according to the discipline 
prescribed by congress; 

To exercise exclusive legislation in all cases whatsoever, over such district 
(not exceeding ten miles square) as may, by cession of particular states, and 
the acceptance of congress, become the seat of the government of the United 
States, and to exercise like authority over all places purchased by the con- 
sent of the legislature of the state in which the same shall be, for the erection 
of forts, magazines, arsenals, dock-yards, and other needful buildings; and 

To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this consti- 
tution in the government of the United States, or in any department or 
officer thereof. 

§ 9. LIMITATIONS OF POWERS OF CONGRESS.—The migration 
or importation of such persons as any of the states now existing shall think 
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proper to admit shall not be prohibited by the congress prior to the year 
one thousand eight hundred and eight, but a tax or duty may be imposed 
on such importation, not exceeding ten dollars for each person. 

The privilege of the writ of habeas corpus shall not be suspended, unless 
when in cases of rebellion or invasion the public safety may require it. 

No bill of attainder or ex post facto law shall be passed. 

No capitation or other direct tax shall be laid, unless in proportion to the 
census or enumeration hereinbefore directed to be taken. _ 

No tax or duty shall be laid on articles exported from any state. 

No preference shall be given by any regulation of commerce or revenue 
to the ports of one state over those of another: nor shall vessels bound to or 
from one state be obliged to enter, clear, or pay duties in another. 

No money shall be drawn from the treasury, but in consequence of appro- 
priations made by laws; and a regular statement and account of the receipts 
and expenditure of all public money shall be published from time to time. 

No title of nobility shall be granted by the United States; and no person 
holding any office of profit or trust under them shall, without the consent 
of the congress, accept of any present, emolument, office, or title of any kind 
whatever, from any king, prince, or foreign state. 

§ 10. LIMITATION OF POWERS OF STATES.—No state shall 
enter into any treaty, alliance, or confederation; grant letters of marque and 
reprisal; coin money; emit bills of credit; make anything but gold and silver 
coin a tender in payment of debts; pass any bill of attainder, ex post facto 
law, or law impairing the obligation of contracts; or grant any title of nobility. 

No state shall, without the consent of the congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necessary for 
executing its inspection laws; and the net produce of all duties and imposts, 
laid by any state on imports or exports, shall be for the use of the treasury 
of the United States; and all such laws shall be subject to the revision and 
control of the congress. 

No state shall, without the consent of congress, lay any duty of tonnage, 
keep troops or ships of war in time of peace, enter into any agreement or 
compact with another state or with a foreign power, or engage in war, unless 
actually invaded, or in such imminent danger as will not admit of delay. 


ARTICLE II. 


$ 1. EXECUTIVE POWER — PRESIDENT AND VICE PRESI- 
DENT.—The executive power shall be vested in a president of the United . 
States of America. He shall hold his office during the term of four years, 
and, together with the vice president, chosen for the same term, be elected 
as follows:— 

Each state shall appoint, in such manner as the legislature thereof may 
direct, a number of electors, equal to the whole number of senators and repre- 
sentatives to which the state may be entitled in the congress; but no senator 
or representative, or person holding an office of trust or profit under the 
United States, shall be appointed an elector. 
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[The electors shall meet in their respective states, and vote by ballot for 
two persons, of whom one at least shall not be an inhabitant of the same state 
with themselves. And they shall make a list of all the persons voted for, 
and of the number of votes for each; which list they shall sign and certify, 
and transmit sealed to the seat of the government of the United States, 
directed to the president of the senate. The president of the senate shall, 
in the presence of the senate and house of representatives, open all the cer- 
tificates, and the vote shall then be counted. The person having the greatest 
number of votes shall be the president, if such number be a majority of the 
whole number of electors appointed; and if there be more than one who have 
such majority, and have an equal number of votes, then the house of repre- 
sentatives shall immediately choose by ballot one of them for president; and 
if no person have a majority, then from the five highest on the list, the said 
house shall in like manner choose the president. But in choosing the presi- 
dent, the votes shall be taken by states, the representation from each state 
having one vote. A quorum for this purpose shall consist of a member or 
members from two thirds of the states, and a majority of all the states shall 
be necessary to a choice. In every case, after the choice of the president, 
the person having the greatest number of votes of the electors shall be the 
vice president. But if there should remain two or more who have equal 
votes, the senate shall choose from them, by ballot, the vice president. | 

The congress may determine the time of choosing the electors, and the 
day on which they shall give their votes, which day shall be the same through- 
out the United States. 

No person, except a natural-born citizen, or a citizen of the United States 
at the time of the adoption of this constitution, shall be eligible to the office 
of president; neither shall any person be eligible to that office who shall not 
have attained the age of thirty-five years, and been fourteen years a resident 
within the United States. 

In case of the removal of the president from office, or of his death, resigna- 
tion, or inability to discharge the powers and duties of the said office, the 
same shall devolve on the vice president, and the congress may by law provide 
for the case of removal, death, resignation, or inability, both of the president 
and vice president, declaring what officer shall then act as president, and such 
officer shall act accordingly, until the disability be removed, or a president 
shall be elected. 

The president shall, at stated times, receive for his services a compensation 
which shall neither be increased nor diminished during the period for which 
he shall have been elected, and he shall not receive within that period any 
other emolument from the United States, or any of them. 

Before he enter on the execution of his office, he shall take the following 
oath or affirmation:—“I do solemnly swear (or affirm) that I will faithfully 
execute the office of president of the United States, and will, to the best of my 
ability, preserve, protect, and defend the constitution of the United States.” 

§ 2. POWERS AND DUTIES OF PRESIDENT.—The president 
shall be commonder-in-chief of the army and navy of the United States, and 
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of the militia of the several states, when called into the actual service of the 
United States; he may require the opinion, in writing, of the principal officer 
in each of the executive departments, upon any subject relating to the duties 
of their respective offices, and he shall have power to grant reprieves and 
pardons for offenses against the United States, except in cases of impeachment. 

He shall have power, by and with the advice and consent of the senate, to 
make treaties, provided two thirds of the senators present concur; and he 
shall nominate, and by and with the advice and consent of the senate shall 
appoint, ambassadors, other public ministers and consuls, judges of the su- 
preme court, and all other officers of the United States, whose appointments 
are not herein otherwise provided for, and which shall be established by law; 
but the congress may by law vest the appointment of such inferior officers as 
they think proper in the president alone, in the courts of law, or in the heads 
of departments. 

The president shall have power to fill up all vacancies that may happen 
during the recess of the senate, by granting commissions, which shall expire 
at the end of their next session. 

$ 3. MESSAGES — CONVENING AND ADJOURNING CON- 
GRESS, ETC.—He shall from time to time give to the congress information 
of the state of the Union, and recommend to their consideration such measures 
as he shall judge necessary and expedient; he may, on extraordinary occasions, 
convene both houses, or either of them, and in case of disagreement between 
them, with respect to the time of adjournment, he may adjourn them to such 
time as he shall think proper; he shall receive ambassadors and other public 
ministers; he shall take care that the laws be faithfully executed, and shall 
commission all the officers of the United States. 

§ 4. IMPEACHMENT OF OFFICERS.—The president, vice presi- 
dent, and all civil officers of the United States, shall be removed from office 
on impeachment for and conviction of treason, bribery, or other high crimes 
and misdemeanors. 


ARTICLE III. 


$ 1. JUDICIAL DEPARTMENT.—The judicial power of the United 
States shall be vested in one supreme court, and in such inferior courts 
as the congress may from time to time ordain and establish. The judges, 
both of the supreme and inferior courts, shall hold their offices during good 
behavior, and shall, at stated times, receive for their services a compensation 
which shall not be diminished during their continuance in office. 

§ 2. JUDICIAL POWER.—The judicial power shall extend to all 
cases in law and equity, arising under this constitution, the laws of the United 
States, and treaties made, or which shall be made, under their authority;—to all 
cases affecting ambassadors, other public ministers, and consuls;—to all cases 
of admiralty and maritime jurisdiction;—to controversies to which the United 
States shall be a party;—to controversies between two or more states;—between 
a state and citizens of another state;—between citizens of different states;— 
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between citizens of the same state claiming lands under grants of different 
states, and between a state, or the citizens thereof, and foreign states, citizens, 
or subjects. 

In all cases affecting ambassadors, other public ministers and consuls, and 
those in which a state shall be party, the supreme court shall have original 
jurisdiction. In all the other cases before mentioned, the supreme court 
shall have appellate jurisdiction, both as to law and fact, with such excep- 
tions and under such regulations as the congress shall make. 

The trial of all crimes, except in cases of impeachment, shall be by jury; 
and such trial shall be held in the state where the said crimes shall have been 
committed; but when not committed within any state, the trial shall be at 
such place or places as the congress may by law have directed. 

$ 3. TREASON—EVIDENCE—PUNISHMENT.—tTreason against 
the United States shall consist only in levying war against them, or in adher- 
ing to their enemies, giving them aid and comfort. No person shall be con- 
victed of treason, unless on the testimony of two witnesses to the same overt 
act, or on confession in open court. 

The congress shall have power to declare the punishment of treason, but 
no attainder of treason shall work corruption of blood or forfeiture, except 
during the life of the person attainted. 


ARTICLE IV. 


$ 1. RECORDS AND PROCEEDINGS OF STATES—EFFECT— 
AUTHENTICATION .—fFull faith and credit shall be given in each state to 
the public acts, records, and judicial proceedings of every other state. And 
the congress may by general laws prescribe the manner in which such acts, 
records, and proceedings shall be proved, and the effect thereof. 

§ 2. PRIVILEGES OF CITIZENS.—The citizens of each state shall 
be entitled to all privileges and immunities of citizens in the several states. 

A person charged in any state with treason, felony, or other crime, who 
shall flee from justice, and be found in another state, shall, on demand of the 
executive authority of the state from which he fled, be delivered up to be 
removed to the state having jurisdiction of the crime. 

No person held to service or labor in one state, under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but shall be delivered up on claim 
of the party to whom such service or labor may be due. 

§ 3. NEW STATES.—New states may be admitted by the congress 
into this Union; but no new state shall be formed or erected within the juris- 
diction of any other state; nor any state be formed by the junction of two 
or more states, or parts of states, without the consent of the legislatures of the 
states concerned, as well as of the congress. 

The congress shall have power to dispose of and make all needful rules and 
regulations respecting the territory or other property belonging to the United 
States; and nothing in this constitution shall be so construed as to prejudice 
any claims of the United States, or of any particular state. 
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$ 4. REPUBLICAN FORM OF GOVERNMENT—GUARANTEE 
OF.—The United States shall guarantee to every state in this Union a repub- 
lican form of government, and shall protect each of them against invasion; 
and on application of the legislature, or of the executive (when the legislature 
cannot be convened), against domestic violence. 


ARTICLE V. 


AMENDMENTS.—The congress, whenever two thirds of both houses 
shall deem it necessary, shall propose amendments to this constitution, or, 
on the application of the legislatures of two thirds of the several states, shall 
call a convention for proposing amendments, which, in either case, shall be 
valid to all intents and purposes, as part of this constitution, when ratified 
by the legislatures of three fourths of the several states, or by conventions 
in three fourths thereof, as the one or the other mode of ratification may be 
proposed by the congress: Provided, That no amendment which may be 
made prior to the year one thousand eight hundred and eight shall in any 
manner affect the first and fourth clauses in the ninth section of the first 
article; and that no state, without its consent, shall be deprived of its equal . 
suffrage in the senate. r 


ARTICLE VI. 


DEBTS — SUPREME LAW — NO RELIGIOUS TEST.—All debts 
contracted and engagements entered into, before the adoption of this con- 
stitution, shall be as valid against the United States under this constititution 
as under the confederation. 

This constitution, and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of the land; 
and the judges in every state shall be bound thereby, anything in the con- 
stitution or laws of any state to the contrary notwithstanding. 

The senators and representatives before mentioned, and the members of 
the several state legislatures, and all executive and judicial officers, both of 
the United States and of the several states, shall be bound by oath or affirma- 
tion to support this constitution; but no religious test shall ever be required 
as a qualification to any office or public trust under the United States. 


ARTICLE VII. 


RATIFICATION.—The ratification of the conventions of nine states 
shall be sufficient for the establishment of this constitution between the states 
so ratifying the same. 

Done in convention by the unanimous consent of the states present the 
seventeenth day of September in the year of our Lord one thousand seven 
hundred and eighty-seven, and of the independence of the -United States of 
America the twelfth. In witness whereof we have hereunto subscribed our 


names. 
GEO. WASHINGTON, 


President and Deputy from Virginia. 
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New Hampshire: 
JOHN LANGDON, 
NICHOLAS GILMAN. 


Massachusetts: 
NATHANIEL GORHAM, 
RUFUS KING. 


Connecticut: 
WM. SAML. JOHNSON, 
ROGER SHERMAN. 


New York: 
ALEXANDER HAMILTON. 


New Jersey: 
WIL. LIVINGSTON, 
WM. PATERSON, 
DAVID BREARLEY, 
JONA. DAYTON. 


Pennsylvania: 
B. FRANKLIN, 
ROBT. MORRIS, 
THOS. FITZSIMONS,, 
JAMES WILSON, 
THOMAS MIFFLIN, 
GEO. CLYMER, 
JARED INGERSOLL, 
GOUV. MORRIS. 


Delaware: 
GEO. READ, 
JOHN DICKINSON, 
JACO. BROOM, 
GUNNING BEDFORD, Jr., 
RICHARD BASSETT. 


Maryland: 
JAMES McHENRY, 
DANL. CARROLL, 
DAN. of 8T. THOS. JENIFER. 


Virginia: 
JOHN BLAIR, 
JAMES MADISON, Jr. 


North Carolina: 
WM. BLOUNT, 
HU. WILLIAMSON, 
RICHD. DOBBS SPAIGHT. 


South Carolina: 
J. RUTLEDGE, 
CHARLES PINCKNEY, 
CHARLES COTESWORTH PINCKNEY, 
PIERCE BUTLER. 


Georgia: , 
WILLIAM FEW, 
ABR. BALDWIN. 


Attest: WILLIAM JACKSON, Secretary. 


ARTICLES. 


IN ADDITION TO AND AMENDATORY OF THE CONSTITUTION 
OF THE UNITED STATES, 


PROPOSED BY CONGRESS AND RATIFIED BY THE LEGISLATURES OF THE © 
SEVERAL STATES, PURSUANT TO THE FIFTH ARTICLE 
OF THE ORIGINAL CONSTITUTION. 


ARTICLE I. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
FREEDOM OF RELIGION, SPEECH, ETC.—Congress shall make no 
law respecting an establishment of religion or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the press; or the right of 
the people peaceably to assemble, and to petition the government for a redress 
of grievances. 


ARTICLE II. 
{Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
RIGHT TO BEAR ARMS.—A well-regulated militia, being necessary 


to the security of a free state, the right of the people to keep and bear arms 
shall not be infringed. 


ARTICLE III. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
QUARTERING OF SOLDIERS.—No soldier shall, in time of peace, 


be quartered in any house, without the consent of the owner, nor in time of 
war, but in a manner to be prescribed by law. 


ARTICLE IV. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
UNREASONABLE SEARCHES PROHIBITED.—tThe right of the 
people to be secure in their persons, houses, papers, and effects, against un- 
reasonable searches and seizures, shall not be violated; and no warrants shall 
issue, but upon probable cause, supported by oath or affirmation, and par- 


ticularly describing the place to be searched, ‘and the persons or things to be 
seized. 


ARTICLE V. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
RIGHTS OF PERSONS CHARGED WITH CRIME.—No person shall 
be held to answer for a capital or otherwise infamous crime unless on a pre- 
sentment or indictment of a grand jury, except in cases arising in the land 
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or naval forces, or in the militia when in actual service in time of war or 
public danger; nor shall any person be subject for the same offense to be 
twice put in jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty, or prop- 
erty without due process of law; nor shall private property be taken for public 
use without just compensation. 


ARTICLE VI. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 

MODE OF TRIAL.—In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an impartial jury of the state 
and district wherein the crime shall have been committed, which district shall 
and cause of the accusation; to be confronted with the witnesses against him; 
to have compulsory process for obtaining witnesses in his favor; and to have 
the assistance of counsel for his defense. 


ARTICLE VII. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
JURY TRIAL—RIGHT OF GUARANTEED.—In suits at common 
law, where the value in controversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved, and no fact tried by a jury shall be otherwise 


re-examined in any court of the United States than according to the rules 
of the common law. 


ARTICLE VIII. 
{Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
EXCESSIVE BAIL, FINES AND PUNISHMENTS.—Excessive bail 
shall not be required, nor excessive fines imposed, nor cruel and unusual 
punishments inflicted. 


ARTICLE IX. 
{Proposed by Congress September 25, 1789; ratified December 15, 1791.] 


POWERS RESERVED NOT DISPARAGED.—The enumeration in 
the constitution of certain rights shall not be construed to deny or disparage 
others retained by the people. 


ARTICLE X. 
[Proposed by Congress September 25, 1789; ratified December 15, 1791.] 
POWERS NOT DELEGATED.—The powers not delegated to the 
United States by the constitution, nor prohibited by it to the states, are re- 
served to the states respectively, or to the people. 
ARTICLE XI. 
[Proposed by Congress March 5, 1794; ratified January 8, 1798.] 


LIMITATION OF JUDICIAL POWER.—The judicial power of the 
United States shall not be construed to extend to any suit in law or equity, 
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commenced or prosecuted against one of the United States by citizens of an- 
other state, or by citizens or subjects of any foreign state. 


ARTICLE XII. 
{Proposed by Congress December 12, 1803; ratified September 5, 1804.] 


ELECTION OF PRESIDENT AND VICE PRESIDENT. — The 
electors shall meet in their respective states, and vote by ballot for president 
and vice president, one of whom at least shall not be an inhabitant of the 
same state with themselves; they shall name in their ballots the person voted 
for as president, and in distinct ballots the person voted for as vice president, 
and they shall make distinct lists of all persons voted for as president, and 
of all persons voted for as vice president, and of the number of votes for each, 
which lists they shall sign and certify, and transmit sealed to the seat of the 
government of the United States, directed to the president of the senate. 
The president of the senate shall, in the presence of the senate and house 
of representatives, open all the certificates, and the votes shall then be counted. 
The person having the greatest number of votes for president shall be the 
president, if such number be a majority of the whole number of electors ap- 
pointed; and if no person have such majority, then from the persons having 
the highest numbers, not exceeding three on the list of those voted for as 
president, the house of representatives shall choose immediately, by ballot, 
the president. But in choosing the president, the votes shall be taken by 
states, the representation from each state having one vote. A quorum for 
this purpose shall consist of a member or members from two-thirds of the 
atates, and a majority of all the states shall be necessary to a choice. And if 
the house of representatives shall not choose a president whenever the right 
of choice shall devolve upon them, before the fourth day of March next fol- 
lowing, then the vice president shall act as president, as in the case of the 
death or other constitutional disability of the president. The person having 
the greatest number of votes as vice president shall be the vice president, if 
such number be a majority of the whole number of electors appointed, and 
if no person have a majority, then from the two highest numbers on the list, 
the senate shall choose the vice president; a quorum for the purpose shall 
consist of two thirds of the whole number of senators, and a majority of the 
whole number shall be necessary to a choice. But no person constitutionally 
ineligible to the office of president shall be eligible to that of vice president 
of the United States. 


ARTICLE XIII. 


[Proposed by Congress February 1, 1865; declared ratified December 18, 1865.] 


$1. SLAVERY PROHIBITED.—Neither slavery nor involuntary 
servitude, except as a punishment for crime, whereof the party shall have been 
duly convicted, shall exist within the United States, or any place subject. to 
their jurisdiction. 
§ 2. Congress shall have power to enforce this article by appropriate 
legislation. 
Bal. Wash. Code II—52 
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ARTICLE XIV. 
[Proposed by Congress June 16, 1866; declared ratified July 28, 1868.] 

§ 1. CITIZENSHIP—EQUALITY OF RIGHTS.—AIl persons born 
or naturalized in the United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the state wherein they reside. No 
state shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any state deprive any 
person of life, liberty, or property, without due process of law, nor deny to 
any person within its jurisdiction the equal protection of the laws. 

§ 2. APPORTIONMENT. — Representatives shall be apportioned 
among the several states according to their respective numbers, counting the 
whole number of persons in each state, excluding Indians not taxed. But 
when the right to vote at any election for the choice of electors for president 
and vice president of the United States, representatives in congress, the execu- 
tive and judicial officers of a state, or the members of the legislature thereof, 
is denied to any of the male inhabitants of such state, being twenty-one years 
of age, and citizens of the United States, or in any way abridged, except for 
participation in rebellion or other crime, the basis of representation therein 
shall be reduced in the proportion which the number of such male citizens 
shall bear to the whole number of male citizens twenty-one years of age in 
such state. 

§ 3. DISABILITIES FROM HOLDING OFFICE.—No person shall 
be a senator or representative in congress, or elector of president and vice 
president, or hold any office, civil or military, under the United States, or 
under any state, who having previously taken an oath as a member of con- 
gress, or as an officer of the United States, or as a member of any state legis- 
lature, or as an executive or judicial officer of any state, to support the con- 
stitution of the United States, shall have engaged in insurrection or rebellion 
against the same, or given aid or comfort to the enemies thereof. But con- 
gress may by a vote of two thirds of each house remove such disability. 

§ 4. VALIDITY OF PUBLIC DEBT—INVALIDITY OF REBEL 
DEBT.—The validity of the public debt of the United States, authorized by 
law, including debts incurred for payment of pensions and bounties for services 
in suppressing insurrection, or rebellion, shall not be questioned. But neither 
the United States nor any state shall assume or pay any debt or obligation 
incurred in aid of insurrection or rebellion against the United States, or any 
claim for the loss or emancipation of any slave; but all such debts, obligations, 
and claims shall be held illegal and void. 

§ 5. The congress shall have power to enforce, by appropriate legis- 
lation, the provisions of this article. 

ARTICLE XV. 
[Proposed by Congress February 27, 1869; declared ratified March 30, 1870.] 

§ 1. RIGHT OF SUFFRAGE.—The right of citizens of the United 
States to vote shall not be denied or abridged by the United States, or by any 
state, on account of race, color, or previous condition of servitude. 

§ 2. The congress shall have power to enforce this article by appro- 
priate legislation. 


TREATY BETWEEN THE UNITED STATES AND 
GREAT BRITAIN. 


IN REGARD TO LIMITS WESTWARD OF THE ROCKY 
MOUNTAINS. 


[Concluded June 15, 1846; proclaimed by the President August 5, 1846.) 


PREAMBLE. 


Whereas, a treaty between the United States of America and her Majesty, 
the Queen of the United Kingdom of Great Britain and Ireland, was concluded 
and signed by their plenipotentiaries at Washington, on the fifteenth day of 
June last, which treaty is word for word as follows:— 

The United States of America and Her Majesty, the Queen of the United 
Kingdom of Great Britain and Ireland, deemed it to be desirable for the future 
welfare of both countries that the state of doubt and uncertainty which has 
hitherto prevailed respecting the sovereignty and government of the territory 
on the northwest coast of America, lying westward of the Rocky or Stony 
Mountains, should be finally terminated by an amicable compromise of the 
right mutually asserted by the two parties, over the said territory, have re- 
spectively named plenipotentiaries to treat and agree concerning the terms 
of such settlement; that is to say: The President of the United States of 
America has, on his part, furnished with full powers James Buchanan, Secre- 
tary of State of the United States, and her Majesty, the Queen of the United 
Kingdom of Great Britain and Ireland, has, on her part, appointed the right 
honorable Richard Pakenham, a member of her Majesty’s most honorable 
Privy Council, and her Majesty’s envoy extraordinary and minister plenipo- 
tentiary to the United States; who, after having communicated unto each 
other their respective full powers, found in good and due form, have agreed 
upon and concluded the following articles: — 


ARTICLE I. 


From the point on the forty-ninth parallel of north latitude, where the 
boundary laid down in existing treaties and conventions between the United 
States and Great Britain terminates, the line of boundary between the 
territory of the United States, and those of her Britannic Majesty shall be 
be continued westward along the said forty-ninth parallel of north latitude to 
the middle of the channel which separates the continent from Cancouver’s 
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Island, and thence southerly, through the middle of the said channel, and 
of Fuca Straits to the Pacific Ocean: Provided, however, That the navigation 
of the whole of said channel and straits, south of the forty-ninth parallel of 
north latitude, remain free and open to both parties. 


ARTICLE II. 


From the point at which the forty-ninth parallel of north latitude shall be 
found to intersect the great northern branch of the Columbia River, the 
navigation of the said branch shall be free and open to the Hudson’s Bay 
Company, and to all British subjects trading with the same, to the point where 
the said branch meets the main stream of the Columbia, and thence 
down the said main stream to the ocean, with free access into and 
through the said river or rivers, it being understood that all the usual portages 
along the line thus described shall, in like manner, be free and open. In 
navigating the said river or rivers, British subjects, with their goods and pro- 
duce, shall be treated on the same footing as citizens of the United States; it 
being, however, always understood that nothing in this article shall be con- 
strued as preventing, or intended to prevent, the government of the United 
States from making any regulations respecting the navigation of the said 
river or rivers, not inconsistent with the present treaty. 


ARTICLE III. 


In the future appropriation of the territory south of the forty-ninth paral- 
lel of north latitude, as provided in the first article of this treaty, the possessory 
rights of the Hudson’s Bay Company, and of all British subjects who may be 
already in the occupation of land or other property lawfully acquired within 
the said territory, shall be respected. 


“POSSESSORY RIGHTS” OF BRITISH 3 Or., 465; Town v. De Haven et al., 5 Saw., 
SUBJECTS.—The stipulation of the United 146. 
States as to the possessory rights of British Such stipulation was merely a promise by 
subjects in the occupation of land in Oregon the United States to Great Britain, for a 
did not constitute a grant to such British violation of which the only remedy wouid 
subjects, nor confer upon them any interest be a claim upon the United States for com- 
in the soil: Cowenia et al. v. Hannah et al., pensation: Id. 


ARTICLE IV. 


The farms, lands, and other property of every description belonging to 
the Puget Sound Agricultural Company on the north side of the Columbia 
River shall be confirmed to the said company. In case, however, the situation 
of those farms and lands should be considered by the United States to be of 
public and political importance, and the United States government should . 
signify a desire to obtain possession of the whole, or of any part thereof, the 
property so required shall be transferred to the said government, at a proper 
valuation, to be agreed upon between the parties. 


ARTICLE V. 


The present treaty shall be ratified by the President of the United States, 
by and with the advice and consent of the Senate thereof, and by her Britannic 
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Majesty; and the ratifications shall be exchanged at London, at the expira- 
tion of six months from the date hereof, or sooner if possible. 

In witness whereof, the respective plenipotentiaries have signed the same, 
and have affixed thereto the seals of their arms. 

Done at Washington, the fifteenth day of June, in the year of our Lord 
one thousand eight hundred and forty-six. 

JAMES BUCHANAN. [L. S.] 
RICHARD PAKENHAM. [L. S.] 

And whereas, the said treaty has been duly ratified on both parts, and 
the respective ratifications of the same were exchanged at London on the 
seventeenth ultimo, by Louis McLane, envoy extraordinary and minister pleni- 
potentiary of the United States, and Viscount Palmerston, her Britannic 
Majesty’s principal secretary of state for foreign affairs, on the part of their 
respective governments, — 

Now, therefore, be it known, that I, James K. Polk, President of the 
United States of America, have caused the said treaty to be made public, to 
the end that the same, and every clause and article thereof, may be observed 
and fulfilled with good faith by the United States and the citizens thereof. 

In witness whereof, I have hereunto set my hand and caused the seal 
of the United States to be affixed. 

Done at the city of Washington, this fifth day of August, in the year 

of our Lord one thousand eight hundred and forty-six, and of 
[L. S.] the independence of the United States the seventy-first. 
JAMES K. POLK. 
By the President: 
JAMES BUCHANAN, Secretary of State. 


NATURALIZATION OF ALIENS. 


LAWS OF THE UNITED STATES IN RELATION THERETO. 


§ 1. [Rev. St., § 2165.] An alien, being a free white person, may 
be admitted to become a citizen of the United States, or any of them, on the 
following conditions, and not otherwise:— 

First. He shall declare on oath or affirmation, before a circuit or district 
court of the United States, or a district or supreme court of a territory, or a 
court of record of any of the st¥tes having common law jurisdiction and a seal 
and clerk, two years, at least, prior to his admission, that it is bona fide his 
intention to become a citizen of the United States, and to renounce forever all 
allegiance and fidelity to any foreign prince, potentate, state, or sovereignty; 
and particularly, by name, the prince, potentate, state, or sovereignty of which 
such alien may be at the time a citizen or subject. 

Second. He shall, at the time of his application to be admitted, declare on 
oath or affirmation before some one of the courts specified that he will support 
the constitution of the United States, and that he absolutely and entirely 
renounces and abjures all allegiance and fidelity to every foreign prince, 
potentate, state, or sovereignty; and particularly, by name, to the prince, 
potentate, state, or sovereignty of which he was before a citizen or subject; 
which proceeding shall be recorded by the clerk of the court. 

Third. It shall be made to appear to the satisfaction of the court admitting 
said alien that he has resided within the United States five years at least, and 
within the state or territory where such court is at the time held, one year at 
least; and that, during that time, he has behaved as a man of good moral 
character, attached to the principles of the constitution of the United States, 
and well disposed to the good order and happiness of the same; but the oath 
of the applicant shall in no case be allowed to prove his residence. 

Fourth. In case the alien, applying to be admitted to citizenship, has borne 
any hereditary title, or been of any of the orders of nobility in the kingdom 
or state from which he came, he shall, in addition to the above requisites, make 
an express renunciation of his title or order of nobility in the court to which 
his application is made, and his renunciation shall be recorded in the said 
court. 

Fifth. Any alien who was residing within the limits and under the juris- 
diction of the United States before the twenty-ninth day of January, seventeen 
hundred and ninety-five, may be admitted to become a citizen, on due proof 
made to some one of the courts above specified, that he has resided two years, 
at least, within and under the jurisdiction of the United States, and one year, 
at least, immediately preceding his application within the state or territory 
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where such court is at the time held; and on his declaring on oath or affirma- 
tion that he will support the constitution of the United States, and that he 
absolutely and entirely renounces and abjures all allegiance and fidelity to any 
foreign prince, potentate, state, or sovereignty; and particularly, by name, 
the prince, potentate, state, or sovereignty, whereof he was before a citizen 
or subject; and also, on its appearing to the satisfaction of the court that dur- 
ing such term of two years he has behaved as a man of good moral character, 
attached to the constitution of the United States, and well disposed to the 
good order and happiness of the same; and when the alien, applying for 
admission to citizenship, has borne any hereditary title, or been of any of 
the orders of nobility in the kingdom or state from which he came, on his, 
moreover, making in the court an express renunciation of his title or order 
of nobility; all the proceedings, required in this condition to be performed 
in the court, shall be recorded by the clerk thereof. 

Sixth. Any alien who was residing within the limits, and under the juris- 
diction of the United States, between the eighteenth day of June, seventeen 
hundred and ninety-eight, and the eighteenth day of June, eighteen hundred 
and twelve, and who has continued to reside within the same, may be admittec 
to become a citizen of the United States, without having made any previous 
declaration of his intention to become such; but whenever any person, without 
a certificate of such declaration of intention, makes application to be admitted 
a citizen, it must be proved to the satisfaction of the court that the applicant 
was residing within the limits and under the jurisdiction of the United States 
before the eighteenth day of June, eighteen hundred and twelve, and has 
continued to reside within the same; and the residence of the applicant within 


_ the limits and under the jurisdiction of the United States, for at least five years 


immediately preceding the application, must be proved by the oath of citizens 
of the United States, which citizens shall be named in the record as witnesses; 
and such continued residence within the limits and under the jurisdiction of 
the United States, when satisfactorily proved, and the place where the appli- 
cant has resided for at least five years, shall be stated and set forth, together 
with the names of such citizens, in the record of the court admitting the 
applicant. 

[ Be it enacted by the Senate and House of Representatives of the United 
States of America, in Congress assembled, that the declaration of intention 
to become a citizen of the United States, required by section 2165 of the 
Revised Statutes of the United States, may be made by an alien before the 
clerk of any of the courts named in said section 2165; and all such declarations 
heretofore made before any such clerk are hereby declared as legal and valid 
as if made before one of the courts named in said section. ] 


This section is taken from the U. S. Rev. Act of Apr. 14, 1802; subdivision “sixth,” ex- 
Stat. It is, however, a compilation and ar- cept the part inclosed in brackets, is from 


rangement by the revisers, from various acts 
of congress on the subject of naturalization. 
The introductory clause, declaring what per- 
sons may be naturaliz-d. is from the Act of 
Apr. 14, 18502. The subdivision designated as 
“trest” is from an Act of May 26, 1824; sub- 
divisions ‘‘second”’ to “fifth” are from the 


Acts of Mar. 22, 1816, and May 24. 1828; and 
that part inclosed in the brackets is from an 
Act of Feb. 1, 1876. This last clause would 
appear to be logically a distinct section; but 
being embodied in this form in § 2165 of the 
Rev. Stat., it Is deemed safest to insert it 
here in the same form. 
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$ 2. [Rev. St.,§ 2166.] Any alien, of the age of twenty-one years and 
upward, who has enlisted or may enlist in the armies of the United States, 
either the regular or the volunteer forces, and has been or may be hereafter 
honorably discharged, shall be admitted to become a citizen of the United 
States, upon his petition, without any previous declaration of his intention to 
become such; and he shall not be required to prove more than one year's 
residence within the United States previous to his application to become such 
citizen; and the court admitting such alien shall, in addition to such proof 
of residence and good moral character as is now provided by law, be satisfied 
by competent proof of such person’s having been honorably discharged from 
the service of the United States, as aforesaid. 

This section is from the Act of July 17, 1862. d 

§ 3. [Rev. St., § 2174.] Every seaman, being a foreigner, who de- 
clares his intention of becoming a citizen of the United States in any compe- 
tent court, and shall have served three years on board of a merchant vessel of 
the United States, subsequent to the date of such declaration, may, on his 
application in any competent court, and the production of his certificate of 
discharge and good conduct during that time, together with the certificate of 
his declaration of intention to become a citizen, be admitted a citizen of 
the United States; and every seaman, being a foreigner, shall, after his 
declaration to become a citizen of the United States, and after he shall have 
served such three years, be deemed a citizen of the United States for the 
purpose of manning and serving on board any merchant vessel of the United 
States, anything to the contrary in any act of Congress to the contrary not- 
withstanding; but such seaman shall, for all purposes of protection, as an 
American citizen, be deemed such, after the filing of his declaration of inten- 
tion to become such citizen. 

This section is from the Act of July 7, 1872. 

8 4. [Rev. St., § 2167.] Any alien, being a free white person, under 
the age of twenty-one years, who has resided in the United States three years 
next preceding his arriving at that age, and who has continued to reside therein 
to the time he may make application to be admitted a citizen thereof, may, 
after he arrives at the age of twenty-one years, and after he has resided 
fire years within the United States, including the three years of his 
minority, be admitted a citizen of the United States, without having 
made the declaration required in the first condition of section 2165; 
but such alien shall make the declaration required therein at the time 
of his admission; and shall further declare on oath, and prove tothe 
satisfaction of the court, that, for two years next preceding, it has been his 
bona fide intention to become a citizen of the United States; and he shall, in 
all other respects, comply with the laws in regard to naturalization. 

From Act of May 26, 1824. 

§ 5. [Rev. St., § 2169.] The provisions of this title shall apply to 
aliens, being free white persons, and to aliens of African nativity and to 
persons of African descent. 

Act of Feb. 18, 1873. 
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$ 6. [Rev. St., § 2170.] No alien shall be admitted to become a citi- 
zen, who has not, for the continued term of five years next preceding his 
admission, resided within the United States. 
Act of July 14, 1870. 


§ 7. [Rev. St., § 2171.] No alien who is a native, citizen, or subject, 
or a denizen of any country, state, or sovereignty with which the United States 
are at war at the time of his application, shall be then admitted to become 
a citizen of the United States; but persons resident within the United States, 
or the territories thereof, on the eighteenth day of June, in the year one 
thousand eight hundred and twelve, who had before that day made a declara- 
tion, according to law, of their intention to become citizens of the United 
States, or who were on that day entitled to become citizens without making 
such declaration, may be admitted to become citizens thereof, notwithstand- 
ing they were alien enemies at the time, and in the manner prescribed by the 
laws heretofore passed on that subject; nor shall anything herein contained 
be taken or construed to interfere with or prevent the apprehension and re- 
moval, agreeably to law, of any alien enemy at any time previous to the actual 
naturalization of such alien. 

Acts of April 14, 1802, and July 30, 1813. 


§ 8. [Rev. St., § 2172.] The children of persons who have been duly 
naturalized under any law of the United States, or who, previous to the pass- 
age of any law on that subject, by the government of the United States, may 
have become citizens of any one of the states under the laws thereof, being 
under the age of twenty-one years, at the time of naturalization of their 
parents, shall, if dwelling in the United States, be considered as citizens 
thereof; and the children of persons who now are or have been citizens of 
the United States, shall, though born out of the limits and jurisdiction of 
the United States, be considered as citizens thereof; but no person heretofore 
proscribed by any state, or who has been legally convicted of having joined 
the army of Great Britain during the Revolutionary War, shall be admitted to 
become a citizen without the consent of the legislature of the state in which 
such person was proscribed. 

Act of Mar. 26, 1804. 


§ 9. [Rev. St., § 2168.] When any alien who has complied with the 
first condition specified in section 2165 dies before he is actually naturalized, 
the widow and the children of such alien shall be considered as citizens of the 
United States, and shall be entitled to all rights and privileges as such, upon 
taking the oaths prescribed by law. 

Act of Mar. 26, 1804. 


§ 10. [Rev. St., § 1993.] Children heretofore born or hereafter born 
out of the limits and jurisdiction of the United States, whose fathers were, 
or may be at the time of their birth, citizens thereof, are declared to be citizens 
of the United States; but the rights of citizenship shall not descend to persons 
whose fathers never resided in the United States. 

Act of April 14, 1802, 
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§ 11. [Rev. St., § 1994.] Any woman who is now or may hereafter 
be married to a citizen of the United States, and who might herself be lawfully 
naturalized, shall be deemed to be a citizen. 

Act of Feb. 10, 1855. 

§ 12. [Rev. St., § 1995.] All persons born in the district of country 
formerly known as the territory of Oregon, and subject to the jurisdiction of 
the United States at this time, are citizens of the United States in the same 
manner as if born elsewhere in the United States. 

Act of May 18, 1872. 


ENABLING ACT. 


AN ACT TO PROVIDE FOR THE DIVISION OF DAKOTA INTO TWO STATES AND 
TO ENABLE THE PEOPLE OF NORTH DAKOTA, SOUTH DAKOTA, MONTANA, 
AND WASHINGTON TO FORM CONSTITUTIONS AND STATE GOVERNMENTS. 
AND TO BE ADMITTED INTO THE UNION ON AN EQUAL FOOTING WITH 


THE ORIGINAL STATES, AND TO MAKE DONATIONS OF PUBLIC LANDS 
TO SUCH STATES. 


{Approved February 22, 1889.] 


S$ 1. Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the inhabitants of 
all that part of the area of the United States now constituting the territories 
of Dakota, Montana, and Washington, as at present described, may ‘become 
the states of North Dakota, South Dakota, Montana, and Washington, re- 
spectively, as hereinafter provided. 

§ 2. The area comprising the territory of Dakota shall, for the purposes 
of this act, be divided on the line of the seventh standard parallel produced 
due west to the western boundary of said territory; ard the delegates elected 
as hereinafter provided to the constitutional convention in districts north of 
said parallel shall assemble in convention, at the time prescribed in this act, 
at the city of Bismarck; and the delegates elected in districts south of said 
parallel shall at the same time assemble in convention at the city of Sioux 
Falls. 

S$ 3. That all persons who are qualified by the laws of said territories to 
vote for representatives to the legislative assemblies thereof are hereby author- 
ized to vote for and choose delegates to form conventions in said proposed 
states; and the qualifications for delegates to such conventions shall be such 
as by the laws of said territories, respectively, persons are required to possess 
to be eligible to the legislative assemblies thereof; and the aforesaid ee 
to form said conventions shall be apportioned within the limits of the pro- 
posed states, in such districts as may be established as herein provided, in 
proportion to the population of each of such counties and districts, as near 
as may be, to be ascertained at the time of making said apportionments by 
the persons hereinafter authorized to make the same, from the best informa- 
tion obtainable, in each of which districts three delegates shall be elected, 
but no elector shall vote for more than two persons for delegates to such con- 
ventions; that said apportionments shall be made by the governor, the chief 
justice, and the secretary of said territories; and the governors of said terri- 
tories shall, by proclamation, order an election of the delegates aforesaid in 
each of said proposed states, to be held on the Tuesday after the second Mon- 
day in May, eighteen hundred and eighty-nine, which proclamation shall be 
issued on the fifteenth day of April, eighteen hundred and eighty-nine; 
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and such election shall be conducted, the returns made, the result 
ascertained, and the certificates to persons elected to such convention 
issued in the same manner as is prescribed by the laws of said territories regu- 
lating elections therein for delegates to Congress; and the number of votes 
cast for delegates in each precinct shall also be returned. The number of 
delegates to said conventions respectively shall be seventy-five; and all per- 
sons residents in said proposed states, who are qualified voters of said terri- 
tories as herein provided, shall be entitled to vote upon the election of dele- 
gates, and under such rules and regulations as said conventions may prescribe, 
not in conflict with this act, upon the ratification or rejection of the constitu- 
tions. : 

§ 4. That the delegates to the conventions elected as provided for in 
this act shall meet at the seat of government of each of said territories, except 
the delgates elected in South Dakota, who shall meet at the city of Sioux 
Falls, on the fourth day of July, eighteen hundred and eighty-nine, and after 
organization shall declare, on behalf of the people of said proposed states, that 
they adopt the constitution of the United States; whereupon the said con- 
ventions shall be, and are hereby, authorized to form constitutions and state 
governments, for said proposed states respectively. The constitutions shall 
be republican in form, and make no distinction in civil or political rights on 
account of race or color, except as to Indians not taxed, and not be repugnant 
to the constitution of the United States and the principles of the Declaration 
of Independence. And said conventions shall provide, by ordinances irrevoc- 
able without the consent of the United States, and the people of said states:— 

First. That the perfect toleration of religious sentiment shall be secured, 
and that no inhabitant of said states shall ever be molested in person or 
property on account of his or her mode of religious worship. 

Second. That the people inhabiting said proposed states do agree and 
declare that they forever disclaim all right and title to the unappropriated 
public lands lying within the boundaries thereof, and to all lands lying within 
said limits owned or held by any Indian or Indian tribes; and that until the 
title thereto shall have been extinguished by the United States, the same shall 
be and remain subject to the disposition of the United States, and said Indian 
lands shall remain under the absolute jurisdiction and control of the Congress 
of the United States; that the lands belonging to citizens of the United States 
residing without the said state shall never be taxed at a higher rate than the 
lands belonging to residents thereof; that no taxes shall be imposed by the 
states on lands or property therein belonging to or which may hereafter be 
purchased by the United States, or reserved for its use. But nothing herein, 
or in the ordinances herein provided for, shall preclude the said states from 
taxing as other lands are taxed any lands owned or held by any Indian who 
has severed his tribal relations, and has obtained from the United States or 
from any person a title thereto by patent or other grant, save and except such 
lands as have been or may be granted to any Indian or Indians under any act 
of Congress containing a provision exempting the lands thus granted from 
taxation; but said ordinances shall provide that all such lands shall be exempt 
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from taxation by said states so long and to such extent as such act of Congress 
may prescribe. 

Third. That the debts and liabilities of said territories shall be assumed 
and paid by said states, respectively. 

Fourth. That provision shall be made for the establishment and main- 
tenance of systems of public schools, which shall be open to all the children of 
said states, and free from sectarian control. 

§ 5. That the convention which shall assemble at Bismarck shall form 
a constitution and state government for a state to be known as North Dakota, 
and the convention which shall assemble at Sioux Falls shall form a constitu- 
tion and state government for a state to be known as South Dakota: Pro- 
vided, That at the election for delegates to the constitutional convention in 
South Dakota, as hereinbefore provided, each elector may have written or 
printed on his ballot the words “For the Sioux Falls constitution,” or the 
words “Against the Sioux Falls constitution,” and the votes on this question 
shall be returned and canvassed in the same manner as for the election pro- 
vided for in section three of this act; and if a majority of all votes cast on 
this question shall be “For the Sioux Falls constitution,” it shall be the duty 
of the convention which may assemble at Sioux Falls, as herein provided, to 
resubmit to the people of South Dakota, for ratification or rejection at the 
election hereinafter provided for in this act, the constitution framed at Sioux 
Falls and adopted November third, eighteen hundred and eighty-five, and also 
the articles and propositions separately submitted at that election, including 
the question of locating the temporary seat of government, with such changes 
only as relate to the name and boundary of the proposed state, to the reap- 
portionment of the judicial and legislative districts, and such amendments 
as may be necessary in order to comply with the provisions of this act; and if 
a majority of the votes cast on the ratification or rejection of the constitution 
shall be for the constitution irrespective of the articles separately submitted, 
the state of South Dakota shall be admitted as a state in the Union under said 
constitution as hereinafter provided; but the archives, records, and books 
of the territory of Dakota shall remain at Bismarck, the capital of North 
Dakota, until an agreement in reference thereto is reached bv said states. 
But if at the election for delegates to the constitutional convention in South 
Dakota a majority of all the votes cast at that election shall be “Against the 
Sioux Falls constitution,” then and in that event it shall be the duty of the 
convention which will assemble at the city of Sioux Falls on the fourth day 
of July, eighteen hundred and eighty-nine, to proceed to form a constitution 
and state government as provided in this act the same as if that question had 
not been submitted to a vote of the people of South Dakota. 

§ 6. It shall be the duty of the constitutional convertion of North 
Dakota and South Dakota to appoint a joint commission, to be composed of 
not less than three members of each convention, whose duty it shall be to 
assemble at Bismarck, the present seat of government of said territory, and 
agree upon an equitable division of all property belonging to the territory of 
Dakota, the disposition of all public records, and also adjust and agree upon 
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the amount of the debts and liabilities of the territory, which shall be assumed 
and paid by each of the proposed states of North Dakota and South Dakota; 
and the agreement reached respecting the territorial debts and liabilities shall 
be incorporated in the respective constitutions, and each of said states shall 
obligate itself to pay its proportion of such debts and liabilities the same as 
~if they had heen created by such states respectively. 

S$ 7. If the constitutions formed for both North Dakota and South 
Dakota shall be rejected by the people at the elections for the ratification or 
rejection of their respective constitutions, as provided for in this act, the 
territorial government of Dakota shall continue in existence the same as if 
this act had not been passed. But if the constitution formed for either North 
Dakota or South Dakota shall be rejected by the people, that part of the 
territory so rejecting its proposed constitution shall continue under the terri- 
torial government of the present territory of Dakota, but shall, after the state 
adopting its constitution is admitted into the Union, be called by the name 
of the territory of North Dakota, or South Dakota, as the case may be: 
Provided, That if either of the proposed states provided for in this act shall 
reject the constitution which may be submitted for ratification or rejection 
at the election provided therefor, the governor of the territory in which such 
proposed constitution was rejected shall issue his proclamation reconvening 
the delegates elected to the convention which formed such rejected constitu- 
tion, fixing the time and place at which said delegates shall assemble; and 
when so assembled they shall proceed to form another constitution, or to 
amend the rejected constitution, and shall submit such new constitution, or 
amended constitution, to the people of the proposed state for ratification or 
rejection, at such time as said convention may determine; and all the provi- 
sions of this act, so far as applicable, shall apply to such convention so reassem- 
bled, and to the constitution which may be formed, its ratification or rejection, 
and to the admission of the proposed state. 

X 8. That the constitutional convention which may assemble in South 
Dakota shall provide by ordinance for resubmitting the Sioux Falls constitu- 
tion of eighteen hundred and eighty-five, after having amended the same as 
provided in section five of this act, to the people of South Dakota for ratifi- 
cation or rejection at an election to be held therein on the first Tuesday in 
October, eighteen hundred and eighty-nine: but if said constitutional con- 
vention is authorized and required to form a new constitution for South 
Dakota, it shall provide for subinitting the same in like manner to the people 
of South Dakota for ratification or rejection at an election to be held in said 
proposed state on the said first Tuesday in October. And the constitutional 
conventions which may assemble in North Dakota, Montana, and Washington 
shall provide in like manner for submitting the constitutions formed by them 
to the people of said proposed states, respectively, for ratification or rejection, 
at elections to be held in said proposed states on said first Tuesday in October: 
at the elections provided in this section, the qualified voters of said proposed 
states shall vote directly for or against the proposed constitutions, and 
for or against any articles or propositions separately submitted. The 
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returns of said elections shall be made to the secretary of each of 
said territorics, who, with the governor and chief justice thereof, or 
any two of them, shall canvass the same; and if a majority of the legal 
votes cast shall be for the constitution, the governor shall certify the result to 
the President of the United States, together with a statement of the votes cast 
thereon, and upon separate articles or propositions, and a copy of said consti- ~ 
tution, articles, propositions, and ordinances. And if the constitutions and 
governments of said proposed states are republican in form, and if all the pro- 
visions of this act have been complied with in the formation thereof, it shall 
be the duty of the President of the United States to issue his proclamation 
announcing the result of the election in each, and thereupon the proposed 
states which have adopted constitutions and formed state government as 
herein provided shall be deemed admitted by Congress into the Union, under 
and by virtue of this act, on an equal footing with the original states, from and 
after the date of said proclamation. 

§ 9. That until the next general census, or until otherwise provided by 
law, said states shall be entitled to one representative in the House of Repre- 
sentatives of the United States, except South Dakota, which shall be entitled 
to two; and the representatives to the fifty-first Congress, together with the 
governors and other officers provided for in said constitutions, may be elected 
on the same day of the election for the ratification or rejection of the consti- 
tutions; and until said state officers are elected and qualified under the pro- 
visions of each constitution, and the states, respectively, are admitted into 
the Union, the territorial officers shall continue to dischargé te duties of their 
respective offices in each of said territories. 

§ 10. That upon the admission of each of said states into the Union, 
sections numbered sixteen and thirty-six in every township of said proposed 
states, and where such sections, or any parts thereof, have been sold or other- 
wise disposed of by or under the authority of any act of Congress, other lands 
equivalent thereto, in legal subdivisions of not less than one quarter section, 
and as contiguous as may be to the section in lieu of which the same is taken, 
are hereby granted to said states for the support of common schooJs, such 
indemnity lands to be selected within said states in such manner as the 
legislature may provide, with the approval of the Secretary of the Interior: 
Provided, That the sixteenth and thirty-sixth sections embraced in permanent 
reservations for national purposes shall not, at any time, be subject to the 
grants nor to the indemnity provisions of this act, nor shall any lands em- 
braced in Indian, military, or other reservations of any character be subject 
to the grants or to the indemnity provisions of this act, until the reservation 
shall have been extinguished and such lands be restored to and become a part 
of the public domain. 

§ 11. That all lands herein granted for educational purposes shall be 
disposed of only at public sale, and at a price not less than ten dollars per 
acre, the proceeds to constitute a permanent school fund, the interest of which 
only shall be expended in the support of said schools. But said lands may, 
under such regulations as the legislatures shall prescribe, be leased for periods 
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of not more than five years, in quantities not exceeding one section to any 
one person or company; and such land shall not be subject to pre-emption, 
homestead entry, or any other entry under the land laws of the United States, 
whether surveyed or unsurveyed, but shall be reserved for school purposes 
nly. 

: Ta 12. That upon the admission of each of said states into the Union, in 
accordance with the provisions of this act, fifty sections of the unappropriated 
public lands within said states, to be selected and located in legal subdivisions, 
as provided in section ten of this act, shall be and are hereby granted to said 
states for the purpose of erecting public buildings at the capital of said states 
for legislative, executive, and judicial purposes. 

§ 13. That five per centum of the proceeds of the sales of public lands 
lying within said states which shall be sold by the United States subsequent 
to the admission of said states into the Union, after deducting all the expenses 
incident to the same, shall be paid to the said states, to be used as a permanent 
fund, the interest of which only shall be expended for the support of common 
schools within said states respectively. 

§ 14. That the lands granted to the territories of Dakota and Montana 
by the act of February eighteenth, eighteen hundred and eighty-one, entitled 
“An act to grant lands to Dakota, Montana, Arizona, Idaho, and Wyoming 
for university purposes,” are hereby vested in the state of South Dakota, North 
Dakota, and Montana, respectively, if such states are admitted into the Union, 
as provided in this act, to the extent of the full quantity of seventy-two sec- 
tions to each of said states, and any portion of said lands that may not have 
been selected by either of said territories of Dakota or Montana may be se- 
lected by the respective states aforesaid; but said act of February eighteenth, 
eighteen hundred and eighty-one, shall be so amended as to provide that none 
of said lands shall be sold for less than ten dollars per acre, and the proceeds 
shall constitute a permanent fund to be safely invested and held by said states 
severally, and the income thereof be used exclusively for university purposes. 
And such quantity of the lands authorized by the fourth section of the act 
of July seventeenth, eighteen hundred and fifty-four, to be reserved for univer- 
sity purposes in the territory of Washington, as, together with the lands con- 
firmed to the vendees of the territory by the act of March fourteenth, eighteen 
hundred and sixty-four, will make the full quantity of seventy-two entire 
sections, are hereby granted in the like manner to the state of Washington for 
the purposes of a university in said state. None of the lands granted in this 
section shall be sold at less than ten dollars per acre; but said lands may be 
leased in the same manner as provided in section Cea of this act. The 
schools, colleges, and universities provided for in this act shall forever remain 
under the exclusive control of the said states respectively, and no part of the - 
proceeds arising from the sale or disposal of any lands herein granted for 
educational purposes shall be used for the support of any sectarian or denom- 
inational school, college, or university. The section of land granted by the 
act of June sixteenth, eighteen hundred and eighty, to the territory of Dakota, 
for an asylum for the insane, shall, upon the admission of said state of South 
Dakota into the Union, become the property of said state. 
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§ 15. That so much of the lands belonging to the United States as 
have been acquired and set apart for the purpose mentioned in “An act 
appropriating money for the erection of a penitentiary in the territory of 
Dakota,” approved March second, eighteen hundred and eighty-one, together 
with the buildings thereon, be, and the same is, hereby granted, together with 
and unexpended balances of the moneys appropriated therefor by said act, to 
said state of South Dakota for the purposes therein designated; and the states 
of North Dakota and Washington shall respectively have like grants for the 
same purpose and subject to like terms and conditions, as provided in said 
act of March second, eighteen hundred and eighty-one, for the territory of 
Dakota. The penitentiary at Deer Lodge City, Montana, and all lands con- 
nected therewith and set apart and reserved therefor, are hereby granted to 
‘the state of Montana. 

§ 16. That ninety thousand acres of land, to be selected and located as 
provided in section ten of this act, are hereby granted to each of said states, 
except to the state of South Dakota, to which one hundred and twenty thou- 
‘sand acres are granted for the use and support of agricultural colleges in said 
states, as provided in the acts of Congress making donations of lands for such 
purpose. 

§ 17. That in lieu of the grant of land for purposes of internal improve- 
ment made to new states by the eighth section of the act of September fourth, 
eighteen hundred and forty-one, which act is hereby repealed as to the states 
provided for by this act, and in lieu of any claim or demand by the said states, 
or either of them, under the act of September twenty-eighth, eighteen hundred 
and fifty, and section 2479 of the Revised Statutes, making a grant of swamp 
and overflowed lands to certain states, which grant it is hereby declared is 
not extended to the states provided for in this act, and in lieu of any grant of 
saline lands to said states, the following grants of land are hereby made, 
‘to wit:— 

To the state of South Dakota: For the school of mines, forty thousand 
acres; for the reform school, forty thousand acres; for the deaf and dumb 
asylum, forty thousand acres; for the agricultural college, forty thousand 
acres; for the university, forty thousand acres; for state normal schools, 
eighty thousand acres; for public buildings at the capital of said state, fifty 
thousand acres; and for such other educational and charitable purposes as 
the legislature of said state may determine, one hundred and seventy thousand 
acres; in all, five hundred thousand acres. 

To the state of North Dakota: A like quantity of land as is in this section 
granted to the state of South Dakota, and to be for like purposes and in like 
proportion, as far as practicable. 

To the state of Montana: For the establishment and maintenance of a 
school of mines, one hundred thousand acres; for state normal schools, one 
hundred thousand acres; for agricultural colleges, in addition to the grant 
hereinbefore made for that purpose, fifty thousand acres; for the establish- 
ment of a state reform school, fifty thousand acres; for the establishment of 
a deaf and dumb asylum, fifty thousand acres; for public buildings at the 
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capital of the state, in addition to the grant hereinbefore made for that pur- 
pose, one hundred and fifty thousand acres. 

To the state of Washington: For the establishment and maintenance of 
a scientific school, one hundred thousand acres; for state normal schools, one 
hundred thousand acres; for public buildings at the state capital, in addition 
to the grant hereinbefore made for that purpose, one hundred thousand acres; 
for state charitable, educational, penal, and reformatory institutions, two 
hundred thousand acres. 

That the states provided for in this act shall not be entitled to any further 
or other grants of land for any purpose than as ‘expressly provided in this act. 
And the lands granted by this section shall be held, appropriated, and disposed 
of exclusively for the purposes herein mentioned, in such manner as the legis- 
latures of the respective states may severally provide. 

§ 18. That all mineral lands shall be exempted from the grants made 
by this act. But if sections sixteen and thirty-six, or any subdivisions or por- 
tion of any smallest subdivision thereof in any township, shall be found by 
the Department of the Interior to be mineral lands, said states are hereby 
authorized and empowered to select, in legal subdivisions, an equal quantity 
of other unappropriated lands in said states in lieu thereof, for the use and 
the benefit of the common schools of said states. 

$ 19. That all lands granted in quantity or as indemnity by this act 
shall be selected under the direction of the Secretary of the Interior, from the 
surveyed, unreserved, and unappropriated public lands of the United States 
within the limits of the respective states entitled thereto. And there shall 
be deducted from the number of acres of land donated by this act for specific 
objects to said states the number of acres in each heretofore donated by Con- 
gress to said territories for similar objects. 

§ 20. That the sum of twenty thousand dollars, or so much thereof as 
may be necessary, is hereby appropriated, out of any money in the treasury 
not otherwise appropriated, to each of said territories for defraying the ex- 
penses of the said conventions, except to Dakota, for which the sum of forty 
thousand dollars is so appropriated, twenty thousand dollars each for South 
Dakota and North Dakota, and for the payment of the members thereof, 
under the same rules and regulations and at the same rates as are now provided 
by law for the payment of the territorial legislatures. Any money hereby 
appropriated not necessary for such purpose shall be covered into the treasury 
of the United States. 

§ 21. That each of said states, when admitted as aforesaid, shall con- 
stitute one judicial district, the names thereof to be the same as the names of 
the states, respectively; and the circuit and district courts therefor shall be 
held at the capital of such state for the time being, and each of said districts 
shall, for judicial purposes until otherwise provided, be attached to the eighth 
judicial circuit, except Washington and Montana, which shall be attached to 
the ninth judicial circuit. There shall be appointed for each of said districts 
one district judge, one United States attorney, and one United States marshal. 
The judge of each of said districts shall receive a yearly salary of three thou- 
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sand five hundred dollars, payable in four equal installments, on the first days 
of January, April, July, and October of each year, and shall reside in the 
district. There shall be appointed clerks of said courts in each district, who 
shall keep their offices at the capital of said state. The regular terms of said 
courts shall be held in each district, at the place aforesaid, on the first Monday 
in April and the first Monday in November of each year, and only one grand 
jury and one petit jury shall be summoned in both said circuit and district 
courts. The circuit and district courts for each of said districts, and the 
judges thereof, respectively, shall possess the same powers and jurisdiction, 
and perform the same duties required to be performed by the other circuit 
and district courts and judges of the United States, and shall be governed by 
the same laws and regulations. The marshal, district attorney, and clerks 
of the circuit and district courts of each of said districts, and all other officers 
and persons performing duties in the administration of justice therein, shall 
severally possess the powers and perform the duties lawfully possessed and 
required to be performed by similar officers in other districts of the United 
States; and shall, for the services they may perform, receive the fees and 
compensation allowed by law to other similar officers and persons performing 
similar duties in the state of Nebraska. 

§ 22. That all cases of appeal or writ of error heretofore prosecuted and 
now pending in the supreme court of the United States upon any record from 
the supreme court of either of the territories mentioned in this act, or that 
may hereafter lawfully be prosecuted upon any record from either of said 
courts, may be heard and determined by said supreme court of the United 
States. And the mandate of execution or of further proceedings shall be 
directed by the supreme court of the United States to the circuit or district 
court hereby established within the state succeeding the territory from which 
such record is or may be pending, or to the supreme court of such state, as the 
nature of the case may require: Provided, That the mandate of execution or 
of further proceedings shall, in cases arising in the territory of Dakota, be 
directed by the supreme court of the United States to the circuit or district 
court of the district of South Dakota, or to the supreme court of the state of 
South Dakota, or to the circuit or district court of the district of North 
Dakota, or to the supreme court of the state of North Dakota, or to the su- 
preme court of the territory of North Dakota, as the nature of the case may 
require. And each of the circuit, district, and state courts herein named shall, 
respectively, be the successor of the supreme court of the territory, as to all 
such cases arising within the limits embraced within the jurisdiction of such 
courts, respectively, with full power to proceed with the same, and award 
mesne or final process therein; and that from all judgments and decrees of 
the supreme court of either of the territories mentioned in this act, in any case 
arising within the limits of any of the proposed states prior to admission, 
the parties to such judgment shall have the same right to prosecute appeals 
and writs of error to the supreme court of the United States as they shall 
have had by law prior to the admission of said state into the Union. 

§ 23. That in respect to all cases, proceedings, and matters now pending 
in the supreme or district courts of either of the territories mentioned in this 
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act at the time of the admission into the Union of either of the states men- 
tioned in this act, and arising within the limits of any such state, whereof the 
circuit or district courts by this act established might have had jurisdiction 
under the laws of the United States had such courts existed at the time of 
the commencement of such cases, the said circuit and district courts, re- 
spectively, shall be the successors of said supreme and district courts of said 
territory; and in respect to all other cases, proceedings, and matters pending 
in the supreme or district courts of any of the territories mentioned in this act 
at the time of the admission of such territory into the Union, arising within the 
limits of said proposed state, the courts established by such state shall, re- 
spectively, be the successors of said supreme and district territorial courts; and 
all the files, records, indictments ,and proceedings relating to any such cases 
shall be transferred to such circuit, district, and state courts, respectively, and 
the same shall be proceeded with therein in due course of law; but no writ, 
action, indictment, cause, or proceeding now pending, or that prior to the 
admission of any of the states mentioned in this act shall be pending in any 
territorial court in any of the territories mentioned in this act, shall abate 
by the admission of any such state into the Union, but the same shall be 
transferred and proceeded with in the proper United States circuit, district, or 
state court, as the case may be: Provided, however, That in all civil actions, 
causes, and proceedings in which the United States is not a party, transfers 
shall not be made to the circuit and district courts of the United States, except 
upon written request of one of the parties to such action or proceeding filed 
jin the proper court; and in the absence of such request, such cases shall be 
proceeded with in the proper state courts. 

§ 24. That the constitutional conventions may, by ordinance, provide 
for the election of officers for full state governments, including members of 
the legislatures and representatives in the fifty-first Congress; but said state 
governments shall remain in abeyance until the state shall be admitted into 
the Union, respectively, as provided in this act. In case the constitution of 
any of said proposed states shall be ratified by the people, but not otherwise, 
the legislature thereof may assemble, organize, and elect two Senators of the 
United States; and the governor and secretary of state of such proposed state 
shall certify the election of the Senators and Representatives in the manner 
required by law; and when such state is admitted into the Union, the Senators 
and Representatives shall be entitled to be admitted to seats in Congress, and 
to all the rights and privileges of Senators and Representatives of other states 
in the Congress of the United States; and the officers of the state governments 
formed in pursuance of said constitutions, as provided by the constitutional 
conventions, shall proceed to exercise all the functions of such state oflicers; 
and all laws in force made by said territories, at the time of their admission 
into the Union, shall be in force in said states, except as modified or changed 
by this act or by the constitutions of the states, respectively. 

§ 25. That all acts or parts of acts in conflict with the provisions aE this 
act, whether passed by the legislatures of said territories or by Congress, are 
hereby repealed. 


CONSTITUTION OF THE STATE OF 
WASHINGTON. 


{This constitution was framed by a convention of seventy-five delegates, chusen by the 
people of the Territory of Washington at an election held May 14, 1889, under § 3 of the 
Enabling Act. The convention met at Olympia on the fourth day of July, 1889, and ad- 
journed on the twenty-second day of August, 1889. The constitution was ratified by the 
people at an election held on October 1, 1889, and on November 11, 1889, in accordance with 
§ 8 of the Enabling Act, the President of the United States proclaimed the admission of 
the State of Washington into the Union.] 


PREAMBLE. 


We the people of the state of Washington, grateful to the Supreme Ruler 
of the Universe for our liberties, do ordain this constitution. 


ARTICLE I. 
BILL OF RIGHTS. 
§ 1. POLITICAL POWER.—All political power is inherent in the 
people, and governments derive their just powers from the consent of the 
governed, and are established to protect and maintain individual rights. 


Ala., I., 3; Ark., II., n , Fal, li ki Conn., I., I., 2; Nev. I., 2; N. J., I., 2; ohig. I., 2; Or., 
2; Fla.. II.. 2; Ida., Ky ; Ia., Í.. 2; I., 1l; Pa., I., 2; S. Dak., YI. S. C., Ia 3: 
Kan., B. R., ue i I., 2; Mo., Tenn., I., 1; Tex., L, 2; Va., ae , 5; Wy., L, 1 
II., 1; Mont., III., EH N Dak. I., 2; N. C., 


§ 2. SUPREME LAW OF THE LAND.—The constitution of the 
United States is the supreme law of the land. 


. Ala., I., 35; 
Mad., D. R., 2; Mo., 
. C., t 4; Tex., 


is not one of them: In re Rafferty, 1 W., 382. 

In order for the state court to hold that 
there is a conflict between federal and state 
constitutions justifying that conclusion that 
a certain provision of the state constitution 
is void the conflict must be clear: Romine 
v. State, 7 W., 215. 219. . 


Cal., I.. 3; La., B. R., 2; 
3; ' Nev., I2 N: C, 

L, 1; Va a, 1,25 3: 
This provision relates only to matters 
wherein the general government assumes to 


control the individual states, and the re- 
quirement of a presentment by a grand jury 


§ 3. PERSONAL RIGHTS.—No person shall be deprived of life, lib- 
erty, or property without due process of law. 


Cf. Ala., I.. 7; Ark., II., 8, 21; Cal., I., 13; tate deed unless accompanied by tre asurer’s 
Colo., IIL, 25; Conn., I, $; ' D. Ra 2: certificate of unpaid taxes, is unconsdtu- 
Ga., I., 3; IlL, IIL, 2; Ia., 1., 3; ‘Michi, V., 32; tional as interfering with the right of ac- 
Minn., T 7; Miss., III., l4; Mo., re 30: Neb., quisition and disposition of property. and as 
I.. 3; N. Y., Rev. I, 6: 'N. C. 17; Pa., a deprivation of property without due 
I.. 9; Tex., I.. 19: W. Va., IL., ae Mont., process of law: State v. Moore, 7 W., 173. 
III., 27; N. Dak., I., 13; S. Dak., V11., 2; Ida., The right of a municipal corporation to 
I., 13; Wy.. I., 6. impound stock running at large, under char- 

Sce noies to Art. I., $ 25. ter powers, is a valid exercise of police 

$ 5945 infra (L . °93, p. 453, § 16) is not in power, and does not violate this section: 
violation of the constitutional inhibition Wilsen v. Beyers, 5 W., 303. 


against taking property without due process 
of law, or for private use, without compen- 
sation: McCov v. Spithill, 13 W., 158. 

The Act of Mar. 11, '93 (L. °93, p. 284, § 11, 
proviso), providing that the county auditor 
Shall refuse to recelve or record any real es- 


There is no vested right, either in munic- 
ipal corporations of third or fourth class or 
citizens thereof, to have property assess: d 
in a particular way; the legislature may 
change the mode of assessment at any time: 
Heilig v. Puyallup, 7 W., 29. 
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The right to execution and supplementary 
proceedings on a judgment in force prior to 
the adoption of the Code of ’81 was a val- 
uable and vested right; the right to exercise 
it could be limited by a new statute, but not 
summarily taken away: Murne v. Schwa- 
bacher Bros. Co.. 2 W. T., 130. 

In proceedings in rem, constructive service 
by publication is sufficient to give validity 
to a judgment purely in rem, and consti- 
tutes due process of law: W ilson v. Beyers, 


supra. 

Abolition of dower by Act of Nov. 9, ’71, 
was the taking away of an expectancy, and 
not the destruction of a vested right: Hirsch 
v. Hayden, 2 W. T., ; 


8 4.: RIGHT OF PETITION AND ASSEMBLAG 
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$ 7285 infra, relating to opium smoking, is 
not unconstitutional on the ground that It 
involves a deprivation of liberty and prop- 
erty without due process of law: Ah Lim v. 
Territory, 1 W. ob. 

The Act of Nov. 25, '83 (L. ‘83, p. 51). in 
relation to liability of railroad companies 
for killing stock. is unconstitutional, because 
it imposes a penalty where no duty to fence 
exists, and would be taking property with- 
out due process of law (Dacres v. O. R & 
N. Co., 1 W.. 525, overruled): O. R. & N. 
Co. v. Smalley, 1 W., 296. 


E.—The right of 


petition and of the people peaceably to assemble for the common good shall 


never be abridged. 


Cf. Ala., I., 26; Ark., IL. 4; Cal., I.. 10; 
Colo., IT., 24: Conn.. I.. 16: Del I.. 16; Fla., 
D. R.. 15; Ga., I.. 2i; IlL, II. y Ind., I., 31; 

= z B. rje 


ue R.. 13: Mass., pt; Tst., 1: 


Mich. n 18: Ma, 10: Miss., TII., Mo.. 
29; Neb., I., 19; Nev., L, 10; N. H., 1; 32; 


8 5. 


Peer tig P N. To Beve be ee 
Ohio, I. 3: Or. I : 


III, 26: N. Dak., I. 10; S._ 
lda., I., 10; Wy., L, 21. 


FREEDOM OF SPEECH.— Every person may freely speak, write, 


and publish on alł subjects, being responsible for the abuse of that right. 


Cf. Ala., I., 5; Ark.. II., 6: Cal, I.. 9; 
Colo., II.. 10: Conn., I.. 5; Del., I. 3; Fla., 
D. R.. 13: Ind.. T., 9: Ia.. I., 7: lda., T.. 9; 
Kan., B. R., 11; Ky., B. R., 8; La.. I.. 4; Må., 
B. R.. 40; Mass., T, 16; Me., I.. 4; Mich., IV. 
2; Minn., L., 3: Miss., III, 13; Neb He 5: 


8 6. 


NXN. H. I., 22; N. C., I.. 20; N. Dak., I., 9; 
N. J. I. 5: Nev.. I.9; N. Y., Rov.. L. 8; 
Or., I., 8; Ohio, I., 2; Pa., I., 7: . I., I.. 2; 
S. C., I., 7; S. Dak., VI.. 5; Tex., I.. 8; U. 3. 
Const. Amd., I., 1; W. Va., IIL, 1; Wis., L, 3; 
Wy., I., 20; Was. E. 


OATHS—MODE OF ADMINISTERING.—The mode of admin- 


istering an oath or affirmation shall be such as may be most consistent with 
and binding upon the conscience of the person to whom such oath or affirma- 


tion may be administered. 
§ 7. 


INVASION OF PRIVATE AFFAIRS OR HOME PROHIB- 


ITED.—No person shall be disturbed in his private affairs, or his home in- 


vaded, without authority of law. 


Cf. Ala., I.. &; Ark.. II.. 15; Cal. I.. 19: 
Colo.. IT., 7: Conn. I. 8: Del., I.. 6; Fla., 
D. R., 22; Ga., 1., 16: TI., II., 6: Ind.. I., 11! 
Ia., I., 8; Ida.. bur Kan., B. R., 15; Ky.. B. 

. 10: La.. B. R., 2; Me., IL. 5; Ma.. B. R., 
26; Mass., Pt. I., 14: Mich., VI.. 26: Minn., I.. 
10; Miss... III.. 93; Ma.. IL., 11; Neb., I., 7; 

g 8. 


Nev., I., 18; N. H.. I., 19; N. J. I... 6: N.C 


I., 15: Ohio, L, 14: Or., I. 9: Pa. L.S R IL 
I.. 6: S. Ca a 22; Tenn.. L. 7: Tex., IL. 9; 
Vt. I., 11; Va., i.. 12; W. Va. 1H., 6; Wis., 
T. 11; Wya L, 4: and see Const. U. S. 
IVth Amend. 


IRREYOCABLE PRIVILEGE, FRANCHISE OR IMMUNITY 


PROHIBITED.—No law granting irrevocably any privilege, franchise, or 
immunity shall be passed by the legislature. 


Dak.. I.. 20; Ohio. L.. 
I. 17; S. Dak., VI., 12; Tex., L, 17. 


2: Pä; 
See 3 12 


Cf. Ala.. I.. 233; Cal., T 21; Colo., II, 11: N.C, T., 7: N. 
T.. TI.. 14; Ind.. T.. 28: I., 6: e i eae ae 
Mont., HII.. 1135; Kan., B. R.. 2 Neb., I., 18; infra. 
g 9, 


RIGHTS OF ACCUSED PERSONS.—No person shall be com- 


pelled in any criminal case to give evidence against himself, or be twice put 


in jeopardy for the same offense. 


Cf. Ala., 
Colo.. II.. 
D. R.. 


T., 7, 10; Ark.. IT.. 8; Cal.. I.. 13; 
18: Conn.. I.. 9: Del., I, 7, S: 
12: UL, TI. 10: Ind.. I., f 
Kan.. B. R., "10: Ky.. B. R.. 
Hoge L. 6, S: Ma.. D. R., 22: 
12: Mich.. VT., 29, 32: Minn.. L. 
22, 26; Mo., II., 23: Mont., III. a 


ae : Pt, 
> Miss., 


18: lda., 


1st, 
Ill., 
É. 13; 


13; La.. I., 6: 


Neb., I., 12; Nev., I., 8; N. H., I., 15, 16: N.J. 

I.. 10; x i Rev. I. 6: N. Dak., I.. 1 

, 10; Or., I.. 12: i 

7. 12: 8. C. I.. 13. 18: S. Dak. aoe 

i; 9. 10; Tex.. I., 10, 14; Vt., I., 10; W. 

Vay, Tit. 5; Wis., l; 8; Wy., 1., 11; U. 8. 
Amend. V, 
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See notes to Art. I., § 22. obtaining property under false pretense, 

Tre defendant in a criminal prosecution, on when the first discharge resulted from a 
taking the witness stand, assumes the char- variance between the information and the 
acter of a witness; and as such is subj-et proof: Siate v. Reiff, 14 W., 664. 
to be contradicted, disputed or impeached, Tho constitutional prohibition against 
the same as any other witness; and cross- placing a person twice in jeopardy is not 
examination for that purpose is not Bees violated by a second prosecution of one for 
ited by this section: State v. Duncan, 7 W., a separate and distinct offense, based upon 
336. a different statute, the penalty for violation 

The fact that a defendant has been dis- of which is different from that imposed by 
charged before verdict, upon a prosecution the statute under which the first information 
for larceny of certain property by fraud- was laid, although the acts upon which the 
ulently and falsely personating another, is two prosecutions are based may have been 
not a bar to a subsequent prosecution for the same: : 


10. ADMINISTRATION OF JUSTICE.—Justice in all cases shall 

be administered openly and without unnecessary delay. j 
Cf. Ala.. I.. 14; Conn.. I., 12; Del., I.. 9; I.. 14: N. C., 1., 18; Ohio, I.. 16; Or.. I., 10; 
Inad.. T., 12; Ida., 1. 18; Ey.. 14; Kan. B. R. Pa, L 11; R. L, I.3; S. Dak.. VIL. 2; S$. C., 
I; La. I; Mont, TIL, 6; Mes L, 19: Miss. I, 15; Tenn., L, 1f; Tex., I., 13; W. Va., IL., 


ITI.. 24; Mass., Pt. Ist, 11: Minn.. I.. 8: Mo., 17: Wis.. I., 9; Wy., L, R. 
II., 10:; N. Dak., I., 22; Neb., I., 13; N. H., Cf. Ark., TE 13. ‘See note to Art. I., § 22. 


8 11. RELIGIOUS FREEDOM.—Absolute freedom of conscience in 
all matters of religious sentiment, belief, and worship shall be guaranteed to 
every individual, and no one shall be molested or disturbed in person or 
property on account of religion, but the liberty of conscience hereby secured 
shall not be so construed as to excuse acts of licentiousness, or justify practices 
inconsistent with the peace and safety of the state. No public money or 
property shall be appropriated for or applied to any religious worship, exercise, 
or instruction, or the support of any religious establishment. No religious 


qualification shall be required for any public office or employment, nor shall 
any person be incompetent as a witness or juror in consequence of his opinion 
on matters of religion, nor be questioned in any court of justice touching his 
religious belief to affect the weight of his testimony. 


cf. Ala., L, 4: Ark.. TI.. 25-6; Cal, I., 4; I.3: N. C. L. 26: N. Y., I. 3: Neva IL., 
Colo.. II., 4; Fla., D. R., 5, 6; Iowa, I.. 3; NXN. Dak., 
I.. IF., 3; Ida., I., 4: Kan., B. R., 7: Ky., 5, 3 R. I. J.. 3: 
Me.. L., 3: Md., B. R., 36; Mass., Pi. Ist, 2; Tenn.. L, 3; Tex. goa TE SF T 
Mich.. IV.. 29; Miss.. ITI.. 18; Minn., I.. 17; U. S. Amd. L a 1; W. Ya IL. 15; Wis., 
Mo., HI.. 5; Neb., I, 4; N.H., I, 5; N.J S; 


— 
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12. SPECIAL PRIVILEGES AND IMMUNITIES PROHIBITED. 
—No law shall be passed granting to any citizen, class of citizens, or corpora- 
tion, other than municipal privileges or immunities which, upon the same 
terms, shall not equally belong to all citizens or corporations. 


See references to § 8 supra. Or., I., 20. $ 3030 et seq. infra (L. ’90, p. 114). requiring 
$ 4740 et seq. infra, requiring jurors to he an examination before a meil board as a 
householders on regular venires, is not in requisite to practice medicine, do-s not vio- 
contravention of this section: Redford v. late this section, nor the Const. of the U. S.: 
Spok.are St. Ry. Co., 15 W.. 419. State v. Carey, 4 W., 424. The right is 
Where a law is uniform in its operation, founded upon the police power of the state: 
in so far as it operates at all, its constitu- Id. 
tionality is not affected by the number of A game law extending to but five counties, 
pa within the scop: of its operation: beld. not to contravene organic law forbid- 
d ding the territorial legislature from granting 


$$ 5927, 3929 and 3999 infra (L. '9. p. 301). speeinl privileges: Hayes v. Territory, 2 W. 
relating to improved roads, are not in con- T.. 256. 
fiict with the constitution because an as- A legislature having no authority under 


sessment is not a “tax” as used in that in- the constitution to pass laws partaking of 
strument: Seanor v. County Comm’rs, ete.. the character of special | gislation, it cannot 


13 W. $8. 43, Sa. delegate such power to a city council: Ta- 
Gratuitous services rend red by an attor- cama v. Krech. 15 W.. 2%. 
“ney in d-fense of a person accused of crime An ordinance of a city prohibiting barbers 


under compulsion has not the effect of cast- from pursuing their Aline on Sunday for 
ing a burden or levying a tax upon him not compensation, Is void as an act of special 
borne by other citizens of that profession, legislation, as it singles out one class of 
nor does it amount to the taking of his props people and imposes r-stricticns upon them 
erty without compensation and without dus which are not imposed on other eltizens 
process of law: Presby v. Kliekitat Co., alike: Id. 

5 W.. 229; see Art. I., § 3. 
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$ 13. HABEAS CORPUS.—The privilege of the writ of habeas corpus 
shall not be suspended, unless in case of rebellion or invasion the public safety 
requires it. 


Ala., I.. 18; Ark., II., 11; Cal., 5; Colo., III., 4; Wis., I., 8; Wy., 1., 17; U. S., I., 9 (2). 
II., 21: Fia., _ D. R., T; In., TI., ma I2 The statute providing that no inquiry shall 
Minn.. I.. 7; Mo.. 1I., 26; 'N, y Rev., I., 4; be made into the legality of any judgment 


Cf. Conn. ies Oe 14; Del., I., 13; Ga., I., 11; or process whereby a party is in custody, 
Ia., I., 13; Ida., I., 5; Kan., B. R., 8; Ky., 16; when such custody is upon a process, issued 
La., 10; Mont., III., 21: Me.. I. 10; Mich., on a final judgment of a court of competent 
IV., 44; Miss.. III. , 21; N. Dak., 5; N. H., jurisdiction, precludes the issuance of a writ 
Pt. IL.. 91; N. x S "11; N. C., I., 2; Ohio, of habeas corpus in such case, and is not 
I., 8; Òr., 5 ae Pa., I. 14: R. I., I., 9: S. obnoxious ‘to the constitution: In re Ly- 
Dak.. V, $; S. I., 17; Tenn., I., 15; Tex., barger, 2 W., 131. 

I., 12; Vt., cna "XIL; Va.. V., 14; W. Va., 


§ 14. EXCESSIVE BAIL, FINES AND PUNISHMENTS.—Exces- 
sive bail shall not be required, excessive fines imposed, nor cruel punishment 
inflicted. 


Ala., I., 16, 17; Ark., II.. 9: Cal., I., 6: Colo., Pa., I., 13; R. I., 1., 8: S. Dak., VI.. 23: S. C., 
II.. 20: Conn., L, 13; Fla., D. R., S: Ga., I., I., 16. 38: Tenn., I., 16; Tex., I., 13: Wy.. I., 
À , 9: 14; W. Va.. III. 5° Del. L.. 11; Ind.. I.. 16; 

Ve : es ; „ I, 9 Mass., Pt. lst, 96: Ma., D. R., 25; Miss.. 111., 
Mich., VI.. 31; Minn., I.. 5; Mo., 11., 25; N. 28, 29; N. H.. Pt. ist, 33; N. C., I. 14; Va., 
Dak., I., 6: N. J.. 1I.. 15; N. Y., Rev., I., 5; L, 11; Wis., I., 6; U. S., Amend. VIII. 
Neb., I., 9; Nev., I. 6; Oio, I.. 9; Or., I., 16; 


§ 15. CONVICTIONS, EFFECT OF.—No conviction shall work cor- 
ruption of blood nor forfeiture of estate. 


Cf. Ala., I., 20: Ark., II.. 17: Colo., II., 9; 15: N. C.. IV.. 5; Ohio, I., 12: Or.. I.. 25; 
Conn., IX., 4; Del., I.. 15; Ga.. I.. 2 (3); Mont., IIT., 9; Pa., I.. 19; S. C., I.. 21; Tenn.. 
IN.. II.. 11; Ind.. 1.. 30: Kan., B. R., 12: Ky., I., 12; Tex., I., 21; W. Va., III., 18; Wis., I., 
B. R., 20; Md., D. R., 27; Mo., II., 13; Neb., I., 12. 


16. EMINENT DOMAIN.—Private property shall not be taken for 
private use, except for private ways of necessity, and for drains, flumes, or 
ditches on or across the lands of others for agricultural, domestic, or sanitary 
purposes. No private property shall be taken or damaged for public or private 
use without just compensation having been first made, or paid into court for 
the owner, and no right-of-way shall þe appropriated to the use of any cor- 
poration other than municipal until full compensation therefor be first made 
in money, or ascertained and paid into court for the owner, irrespective of any 
benefit from any improvement proposed by such corporation, which compen- 
sation shall be ascertained by a jury, unless a jury be waived, as in other civil 
cases in courts of record, in the manner prescribed by law. Whenever an at- 
attempt is made to take private property for a use alleged to be public, the 
question whether the contemplated use be really publie shall be a judicial 
question, and determined as such, without regard to any legislative assertion 
that the use is public. 


Cf. Ala., I. 24; Ark.. II.. 22: Cals I.. 14; tion: Ferguson v. Snohomish, 8 W.. 668; 
Colo., II., 15: Fia., XVI., 29; I1., "13: Ia., City of Santa Rosa v. Coulter, 58 Cal. 537, 
I.. 18; Ida., I.. 14; Kan., X11, 4; ce TII., PRVATE WAYS OF NECESSITY.--The 
17; Mont.. III., 14; Me., I, 21: Mich., XVII.. provisions of this section authorizing the 
2, 14; Minn.. I.. 13; Mo.. Il., 21; NX. Y., Rev., taking of private lands for “private ways of 
I., 6 7; N. H., I, 12; Neb., 1, 21; N. Dak.. necessity” is not self-executing. Before a 


i a Ohio, I. 19; Or.. 1.. 18; R. I. I., 16; right to such ways can arise, the legislature 
S. L. 22: S. Da k. VI, 12: Tenn., I.. 2; must define what they are, authorize appli- 
Ta L, 17; W. Va., III, 9; Wis., L, 13; Wy., cation therefor, and prescribe the method: 
1. ‘3%, Long v. Rillings, 7 W., 267; Tacoma v. 
See infra Art. XTT, § 19, eminent demain ex- State, 4 W.. G4. 
tended to telexranh and telephone companies. ROADS, ETC.—Private lands cannot be 
See infra Ari. NIT... § 10, rignt of not to bè appropriated by a county for road purposes 
abridg-ad, under this section, unless the amount of 


MUNICIPAL TAXATION of agricultural damages are ascertained in court, in a pro- 
lands, included within the corporate limits eeeding instituted for that purpose; and so 
of a city, is not unconstiiutional as a taking much of the act of March 7, '%, as conficts 
of private property Without just compensa- therewith is unconstitutional: Peterson v. 
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Smith, 6 W., 168; Weber v. Board, 59 Cal., 
265; followed. 

The act of March 9, '93, (L. °93, p. 287,) 
providing for the location of county roads 
and award of damages therefor, is uncon- 
stitutional as to resident owners of land, 
a. propriated, because it does not provide 
for personal service upon them; and for the 
further reason that the awarding of corn- 
persation upon the report of the viewers, 
without the submission of the question to a 
jury: In re Smith's Petition, 9 W.. 8. 

That portion of the act of March la, °93, 
(L. ’93, p. 301,) conflicts with the constitu- 
tion in respect to failure to submit the ques- 
tion of damages toa jury: Seanor v. County 
Commrs., 13 W., 48; citing Peterson vV. 
Smith, 6 W., 163; In re Smith’s Petition, 9 
W., 8; Askam v. King Co., 9 W., 1; Hay- 
ward v. Snohomish Co., 11 W., 429; following 
Weber v. Board of Supervisors, 59 Cal., 265. 

Chap. 2, Title 21, 1 Hill’s Code, relating to 
dikas and dams, is unconstitutional as being 
in conflict with this section: Hayward v. 
Snohomish Co., 11 W., 429. 

Also Chap. 1, Title 21, 1 Hill’s Code, relat- 
ing to drainage law: Askam v. King Co., 9 


W.. 1; following Peterson v. Smith, 6 W., 
163; see Skagit Co. v. Stiles, 10 W., 388. 


The law of ’93 (p. 433, § 16, infra § 5945) is 
not a violation of the constitutional inhi- 
bition, against taking property without due 
process of law, or for private use, without 
RRSP McCoy v. Spithill, 13 W., 


DAMAGFS.—“Damaged” does not mean 
tha same thing as “taken,” but is used in 
its ordinary meaning: Brown v. Seattle, 5 


In exercising the right of eminent domain, 
payment must be made in advance in all 
cases, in order to ccmply with the constitu- 
tion: Lewis v. Seattle, 5 W., 741, 745 ;Brown 
v. Seattle, 5 W., 35; Hatch v. Tacoma, etc., 
Ry. Co., 6 W., 1. 

This right is a privilege which the owner 
may waive by acquiescence: Lewis v. Seat- 
tle. supra. 

In proceedings to condemn lands for right 
of way, the petitioner has the burden of 
proof and the right to open and close: S. 
& M. Ry. Co. v. Gilchrist, 4 W., 509; same v. 
Murphine, 4 W., 448; B. B., ete., Ry. Co. v. 
Strand, 4 W., 311. 

Under this section, providing that in case 
of appropriation of lands 
shall be ascertained, “irrespective of any 
berefit from any improvement proposed hy 
such corporation,’’ the measure of damages 
is the value of the land at the time of its 
appropriation, 
the land due to the building of the improve- 
ment cannot be taken into consideration, in 
other words, the constitution provides, tnat 
the benefits, if any, of the proposed im- 
provement shall not be allowed to offset or 
diminish the damages sustained: N. P. & 


P., ete.. Ry. Co. v. Coleman, 3 W., 228; 
overruled in Enoch v. Spokane Falls, etc., 
Ry. Co., 6 W., 393. 


compensation | 


and the increased value ef. 
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The measure of damages under this sec- 
tion is the fair market value of the land 
taken at the time of the appropriation, to- 
gether with the amount of depreciation, if 
any, on the value of the land not taken, to 
be ascertained without regard to any bene- 
fits that may result from the construction of 
the railroad: Enoch v. Spokane Falls, et¢., 
Ry. Co., 6 W., 393; overruling N. P., etc., 
Ry. Co. v. Coleman, supra. 

The constitutional provision relating to 
full compensation for land appropriated for 
right of way, “irrespective of any benefit 
frcm any improvement proposed,’ has no 
application to the appropriation of land by 
municipal corporations for streets: Lewis 
v. Seattle, 5 W., 741. 

As to rule of damages, this provision 
makes no distinction as to purposes for 
which land is taken or damaged except 48 
it may be limited by the powers of the 
purty taking, but makes a distinction as to 
persons. A municipal corporation can as- 
sess or offset benefits. No other can; and it 
makes no difference whether the city con- 
tracts for the performance of work directly 
or through another: Kaufman v. Tacoma, 
ete.. Ry. Co., 11 W., 632, 636. 

The issuance of a ‘warrant upon a county 
treasurer in payment of an award of dam- 
ages isa sufficient compliance with this sec- 
tion when there are funds in the treasury 
out of which such warrant can be paid: In 
re Smith's Petition, 9 W., 85. 

Damages are recoverable by owners of 
land abutting upon streets and highways, 
for any permanent injury inflicted upon 
such lands, by any matarial change of 
grade or obstruction to the abutters access, 
where such damages exceed the benefits de- 
rived from the improvement: Brown v. Se- 
attle, supra. 

An injunction will issue to stop the grad- 
ing of a street. where it is shown that the 
grading will render the property of an abut- 
ting owner almost inaccessible from the 
streets and alleys on which it fronts, there- 
by damaging it, and that the damages have 
not been ascertained and paid in court: 
Brown v. Seattle, supra, 35, 43. 

A municipal corporation is Hable for any 
damage caused in grading a street so neg- 
ligently that the abutting land in conse- 
quence of excavation is deprived of lateral 
support so as to injure buildings and im- 
provements thereon, although the damage 

may have accrued prior to the adoption of 
the constitution: Parke v. Seattle, 5 W., 
1; same, 8 W., 

The provisions of the city charter of Se- 
attle of ’86, allowing benefits to be offset 
against the value of the land taken for 
municipal purposes, are not repugnant to 
the constitution, such benefits as are special 
and peculiar to the tract from which the 
land appropriated was severed may be de- 
ducted: Lewis v. Seattle, 5 W.. 741. $ 

For similar censtitutional provisions on 
citations in Brown v. Seattle, 5 W.. 35. 39, 
40: Lewis v. Seattle, 5 W., 730. 


§ 17. IMPRISONMENT FOR DEBT.—There shall be no imprison- 
ment for debt except in cases of ee debtors. 


Cf. Ala., I., 21; Ark., IT.. 16: Colo., II., 


Fla., D. R.. 16: Ga.. I., 214; Ida., I 15; = 
I., 19: T1.. 11., 12; Kan.. B. R., 16: Ky. B 
R., 18; Miss., III., 30; Mont., IIL., 12; Mien., 
VI., 33; Mo., II.. 16; Neb., I.. 20; and see 
Cal., I., 15; N J., Í., 17; N. C., I, 16; N. 
Dak., I., 15; Nev.. I., 14: Ohio, I.. 15; ur., 
I., 19; S. C., 1L, 20; S. Dak., VI.. 15; Tenn., 
I., 18; Tex.. I.. 18; Wis., L, 16; Wy., I., 5 


An absconding debtor is one who leaves 
or is about to leave the jurisdiction., or who 
conceals himself within the jurisdiction for 


18. 


the purpose of avoiding the process of che 
courts: Burrichter v. Cline. 3 W., 135, 136; 
see Cline v. Harmon, 2 W.. 155. 

It seems that under this section that g8 
116, 117 Code of '$1, have been rendered in- 
operative, and an arrest thereunder is il- 
legal: Burrichter v. Cline, supra. 

Arrest and bail is a provisiona] remedy 
only, and not a special proceeding, like an 
attachment merely ancillary to the acuon 
in which it is invoked: Cline v. Harmon. 2 
W., 155, 158. 


MILITARY POWER, LIMITATION OF.—The military shall 


be in strict subordination to the civil power. 
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Cf. 1 Ark., II., 27; Ala., I., 28; Cal., I., 12; 8; Miss., nI, 9; Mont., III., 22; Neb., I. 
Conn., Í. 18; Colo., oT ay 22; Del., 1., 17; Fla., Nev., I; oN, C., T; 24: N. H., I.. 26: N. J. 
D. R., 21; Ill., II., 15; ia. I., 14; Ind., I., 33; I., 12: N. Dak I., 12; Pa.. I., 22; R. I., I. 
Ida., L., 12; Ky., 'B. 'R., 22; La., B. R., 12; S. C., I., 28; S. Dak., VI.. 16; Tex., I 
Md., D. R., 30: Minn., T. 14; Mo., II. 27; Vt. I.. 16; Va., I., 15; W. Va _ I II., 12; 
Mass., Pt. Ist, 17; Me., I. os AN Mich., XVIII., I., 20; Wy cae e 25. 


coe 
d: : 
m 


$ 19. FREEDOM OF ELECTIONS.—All elections shall be free and 
equal, and no power, civil or military, shall at any time interfere to prevent 
the free exercise of the right of suffrage. 


Colo., II., 5: Cf. Ark., III., 2; Ala.. I., 34; I., 11: N. C., I., 10; Or., II., 1: Pa., I., 5; 
Del., I., 3; Il., II.. 18; Ind., I. 1: Ky.. B. $S. GC. 1., 33: S. Dak., VL. 19: Tenn., L, 5: 
R., 6; Mass., Pt. ist, 9; Neb., I., 22; N. H., Vt., L, 8; Va., L, 8; Wy., I., 27. 


§ 20. BAIL, WHEN AUTHORIZED.—AIl] persons charged with 
crime shall be bailable by sufficient sureties, except for capital offenses, when 
the proof is evident, or the presumption great. 


Ala., I., 17; Ark.. II., 8; Cal., I.. 6; oles 19; Neb., I., 9; Nev., I.. 7: N. Dak., I.. 6; 
II., 19: Conn., I.. 14; Del., I., 12: Fia., D. R.. Ohio. I.. 9; Pa., I.. “i: R. I. I. 9; S. C., 1L., 
9; I; Il. T; Ind., I1., 17; Ida., I., 6: rene 16; S. Dak., VI., 8; Tex., I., 11; Tenn., I., 15; 
B. Ky., B. R., 16; La., B. R., 9; Mo., Wis., I., 8; "Wy. a I., 14. 

II., 24: Me., I., 10; Miss., III., 29; Mont., III., 


$ 21. TRIAL BY JURY.—The right of trial by jury shall remain 
inviolate, but the legislature may provide for a jury of any number less than 
twelve in courts not of record, and for a verdict by nine or more jurors in civil 
cases in any court of record,” and for waiving of the jury in civil cases where 
the consent of the parties interested is given thereto.” 


1. Cf. Ala., I.. 12; Ark.. II., 7; Cal., I, 7; This section was held in the particular 
Colo., IIL., 23; Conn.. I., 21; Del., I., 4; Fla., case not to be violated by the trial court in 
D. R.. 3: Ia., I.. 9: Ida., I.. 7; IN., i. 5; lna., taking from the consideration of the jury 
I.. 0: Kans., B. R.. 5; Ky.. B. R.. 7; Me. 1., the question of the bona fides of the sale: 
20; Md., XV., 6; Mass., Pt. I., 15; Mich.. VI. Furth v. Snell, 13 W., 669, 663. 

27; Minn., I., 4: Miss.. III., 31; Mo., IL., 28: $ 2033, Code of ’81. authorizing a jury In 
N. Dak.. IL, 7; Neb., I, 6; Nev., I., 3; Insolvency proceedings of not less than six 
N. H., Pt. I., 20; N. C., I.. 19; N. Y. is in conflict with the organic act in so 
(Rev.), I., 2: N. J., I., 7; Ohio, I., 5; Or., far as it provides for a less number than 
I., 17; Pa., I., 6; R. I., I., 15; S. C., I.. 11; twelve jurymen: Thomas v. Hilton, 3 W. 
; . ô; Tenn.. I., 6; Tex.. I.. 15; Vt., T., 365. 

II. 31; Va., I., 13; Wy. a I.9; W. Va., III.. § 4792 et seq.. providing that county com- 
13; Wis., L, 5. missioners shall select as jurors such oniy 

2. Three-fourths rule—C: u.. I.. 7: and see as are householders is not in violation of 
Minn.. I.. 4; Nev.. I.. 3; Tex., V.. 13. art. 1, § 21, of the constitution, which pro- 

3. Waiver in civil actions—Ark:., II., 7; vides that the right of trial by jury shall 
Colo., II., 23; Ida., I.. 7; Mont., III.. 23; remain inviolate: State v. Holedger, 15 W., 
Aneh VT.. 27: Minn.. I., 4; Nev., I.. 3; N. 443. 

Y., I., 2; Vt., II., 31; Wis., I., 5. 


§ 22. RIGHTS OF ACCUSED PERSONS.—In criminal prosecutions, 
the accused shall have the right to appear and defend in person, and by 
counsel,’ to demand the nature and cause of the accusation against him, to 
have a copy thereof, to testify in his own behalf, to meet the witnesses against 
him face to face, to have compulsory process to compel the attendance of wit- 
nesses in his own behalf, have a speedy public trial? by an impartial jury of the 
county in which the offense is alleged to have been committed, and the right 
to appeal in all cases; and in no instance shall any accused person before 
final judgment be compelled to advance money or fees to secure the rights 
herein guaranteed. 

See ante notes to § 9 of this article. compel the attendance of witnesses without 
SUBPOENA, ORDER FOR.—The privi- an order of the court tirst obtained: State 
leges of a defendant cannot be held to in- v. Graves, 13 W., 485, 487. 
clude the right to decide upon the materi- 1. Appear and defend in Doron and by 
ality of the testimony that he expects from counsel—Ala., J.. 7: Ark., IL. 19; Cal.. I.. 18; 
witnesses desired; this is for the court to Colo., II., 16; Conn. I.. 9: Del., I.. 7: Fla., 


decide and no subpoena should issue, in D. R., 1i: Ga., I., 5: IN., II., 9; Ind.. 1., 13; 
such cases, In behalf of a defendant to Ida., I., 13; Ia., I., 10; Kan., B. R., 10; Ky.. 
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B. R., 8; Me., I., 6; Md., 


. R., 11; La., 
3 122; Mich., YI., 


; Mass., 
Minn., I., 6; Miss., 


, HI., ; 
a L, 15; N. J., 1, 8: N. Y. (Rev) L. 6: 
: ak., I., 18: Ohio, I., 10; Ore., 
9; R. I., I., 10; S. C., L, ; 
` 1., 9; Tex., I., 10; Vt., 
Va., III., Wis., IL. 7; Wy., L. 

0; cf. U. S., Amend. VI., 1. 

2. To demand nature and cause of accus- 
ation, and meet the witness face to face— 
See references 1 supra, except Cal., Fla., 
Ida., Nev., N. Y., N. Dak. 

3. Compulsory process and speedy public 
trial.—See references supra, also Cal., I., 13; 
Colo.. II., 16; N. Dak., I., 13; Ida., I., 13; 
Wy., I., 10. 

4. Copy of accusation.—Ala., I., 7; Ark., 
II., 10; Čola, II., 16; Ga., I., 1 (5); IL, II.. 9; 
Ind., I., 13; Ia., I., 10; Me., I., 6; Md.. D. R., 
21; Neb., I., 11; Ohio, I.. 10; Or.. I., 11; Tenn., 
I., 9; Tex., I.. 10; S. Dak., VI., 7; Wy.. I., 10. 

See infra §§ 6911, 6916 and notes, speedy 
trial, ete. 

The provision of the constitution guaran- 
teeing the accused compulsory process to 
obtain witnesses in his behalf contemplates 
all the means necessary to a production of 
the witness on a trial, but a preliminary 
examination is not a trial within the mean- 
ing es this section: State v. Grimes, i W., 
445, 450. 

NATURE OF ACCUSATION.—The ac- 
cused has a constitutional right to be ap- 
prised of the nature of the cause of action 
against him, hence under an information 
charging the accused with an assault with 
intent to commit murder, a verdict of vas- 
sault with a deadly weapon with intent to 
do bodily harm” is erroneous; as not with- 
in the charge as laid: State v. Ackles, 8 
W.. 462, 464. 

A justice of the peace is not required, 
under this section, to prepare a copy of the 
complaint in a criminal action and deliver 
it to the accused, but the constitutional 
mandate is sufficiently complied with when 
the complaint is tendered him for the pur- 
pose of making a copy if he chooses: State 
v. White, R W., 230. 

The constitution does not in terms re- 
quire the court to make the copy, or cause 
one to be made for defendant, but merely 
gives him the right to have a copy: State 
v. White. 230, 233. 

PRESENCE OF ACCUSED.—The grant- 
ing of a continuance, in a criminal prose- 
cution, without the personal presence of 
the accused, is not in violation of the con- 
stitutional provision giving the accused the 
right to appear and defend in person una 
by counsel: State v. Duncan, 7 W., 336. 

SPEEDY TRIAL —§ 6916 infra, providing 
that the discharge of an accused person for 
want of a speedy trial shall not be a bar to 
a future prosecution, does not violate the 
constitutional guarantee to the accused of 


$ 23. BILL OF ATTAINDER, 


D. 
OO’ . 
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a speedy public trial: State v. Caldwell, 9 
W., 336. 


IMPARTIAL JURY.—The discretion of 
the trial court to determine of portunity or 
impartiality in the jury is subject to re- 
view by the appellate court, under the con- 
stitutional guarantee to the accused of a 
trial by an impartial jury: State v. Rutten, 
13 W., 203 

It is a violation of a defendant's constitu- 
tional rights to deny his challenge to a 
juror who has formed an opinion as to de- 
fendant’s guilt from newspaper accounts, 
Where it would take strong evidence to 
change such opinion, even though he could 
lay aside his opinion and try the case 
wholly upon the evidence: State v. Mur- 


phy. 9 W., 204, 214. 
he guarantee that the defendant shall 
have a “public trial by an impartial jury, 


etc.,”’ does not prevent the court in its dis- 
cretion from sending the jury out, during 
the argument of counsel on instructions 
asked to be given as the law of the case, 
during the trial: State v. Coella, 3 W.. yo. 

ADVANCEMENT OF FEES.—A_ person 
convicted of murder is entitled, on appeal, 
to a transcript of the record at the expense 
of the public on showing that he ts with- 
out means and unable to pay clerks’ fees 
therefor: State v. Fenimore, 2 W., 370; com- 
pare Stowe v. State, 2 W., 124. 

The language of this section, relating to 
the advancement of fees, has reference to 
the final judgment of the trial court, and 
not of the supreme court. The county 
commissioners cannot be required, for the 
benetit of a defendant in a criminal cause, 
to pay for a copy of a stenographer’s re- 
port of a trial: towe v. State 2 W.. 124. 

ASSIGNMENT OF COUNSEL.—The con- 
stitutional guarantees to the accused in 
case he is unable by reason of poverty to 
employ counsel to defend him, make it the 
duty of the court to assign him counsel, 
even although the law makes no provision 


for payment of such services: Presby v. 
Klickitat County, 5 W., ; 
PRESUMPTIONS. — Section 7105 infra, 


roviding that the presumption of burg- 
arious intent should follow proof of unlaw- 
ful entry, does not contravene the consti- 
tutional rights of one accused of crime: 
State v. Anderson, 5 W., 350. 

It is the constitutional right of defendant 
to demand proof of his guilt before he shall 
be convicted of a crime: State v. Ander- 
son, supra, s352. 

The words ‘‘without specifying any fur- 
ther particulars in regard thereto.” au- 
thorized by § 7124 infra, as to informations 
in embezzlement, are not in violation of 
this section: State v. Krug, 12 W., 288, 297, 

The constitutional provision declaring 
that the accused shall have the right to 
meet the witnesses against him face to 
face, will not exclude evidence of dying 
declarations: State v. Baldwin, 15 W., 15. 


EX POST FACTO LAW, ETC.—No 


bill of attainder, ex post facto law, or law impairing the obligations of contracts 


shall ever be passed. 


Ala., I.. 23; Ark.. II., 17: Cal., I., 16: Colo., 
IT., 11; Fla.. D. R., 17; UL, II.. 14; Ind., d: 


24; Ia.. I.. 21; Ida.. I., 16; Ky., B. R.. 19. 2 

La.. 155: Md.. D. R.. 17; Mont., II., 11; Me. 
I., 11; Mich., IV.. 4%: Minn., I.. 11; Miss., IIT. 
16; Mo.. II.. 15; N. Dak., I., 16; N. H., Pt. 1st 
23: N. J., IV.. 7 (3); N. C.. L, 32; Neb., I., 16; 
Nev., IL, 15; Or., I.. 21; Pa., I., 17-18 R. I., 
I., 12; S. C.. L, 21; S. Dak.. VI, 12; Tenn., 


I. 20: Tex., I.. 
V., 14; Wy. L, 
12 


3; W. Va., III., 4; Wis., I., 


See 8 23, Const. 

A statute giving a Hen to material men or 
laborers, notwithstanding payment to the 
principal contractor, is constitutional as’to 
future transactions occurring after the pas- 
sage of the statute: Spokane, ete., Lumber 
Co. v. McChesney, 1 W., 609. 


Chapter 169 of the Cade of ’S1, prescribing 
the qualifications of a person practicing 
medicine, is in no sense an ex post facto 
law, or in the nature of a bill of attainder, 
nor does it violate the fourteenth amend- 
ment: Fox v. Territory, 2 W. T., 297. 

See notes to § 235. 

An act giving farm laborers priority over 
oth:r Hens upon crops which they have as- 
sisted in raising is not unconstitutional as 
impairing the obligation of contracts, al- 
though the crop had been mortgaged in ad- 
vance of the labor thereon: Sitton v. Du- 
bois, 14 W., 624. 

A change in the remedy incident to exist- 
Ing contracts may be made without affect- 
ine rights thereunder: Woodward v. Wine- 
hill. 14 W.. 394, 

A legislative enactment which so far af- 
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any law * * * impairing the obligation of 
contracts’’: In re Heilbron’s Estate, 14 W., 
536, 539, See also Eidemiller v. Tacoma, 14 
W., 216, 383; Woodward v. Winehill, supra. 


fects the remedy subsisting when and where 
a contract is made, as substantially to im- 
pair and lessen the value of such contract, 
conflicts with § 10, Art. I., of the U. S. 
Const., providing that ‘‘no state shall pass 


S 24. RIGHT TO BEAR ARMS.—The right of the individual citizen 
to bear arms in defense of himself or the state shall not be impaired, but 


nothing in this section shall be construed as authorizing individuals or cor- 
porations to organize, maintain, or employ an armed body of men. 


Cf. Ala., I., 27; Ark., II., 5; Colo., II., 13; III., 13; Or., I., 27; Pa., I., 21; 8. C., I., 28; 
Conn.. I., 17; Fla.. D. R., 20: Ind., I., 32; Ky.. S. Dak., VLI, 24; Tenn., I., 26; Tex., I., 23; 
B. I. Mass., Pt. 1st, 17; Mich, Vt., L, 


(T); 
XV II., T Miss., III., 12; Mo., Íl, 17; Mont., 


$ 25. PROSECUTION BY INFORMATION.—Offenses heretofore 
required to be prosecuted by indictment may be prosecuted by information 
or by indictment, as shall be prescribed by law. 


Cf. Ala., I., 9; Cal., I., 8; misdemeanors 
only by information, Colo,, II., 8; Mont., III. 
8; Mo., II., 12; N. Dak I, 8; Pa., I., 10; 8: 
Dak.. VI., 10. 


The provisions of Art. I., § 2, only relates 
to matters wherein the general government 
assumes to control the individual states, and 
the requirement of a presentment by a 


This section, permitting prosecutions for 
offenses to be begun by information, is not 
repugnant to the Const. of the U. 'S., nor 
does it contravene the provisions of the En- 
abling Act: State v. Nordstrom, 7 W., 506 

The law changing the mode of procedure 
from an indictment to an information does 
not constitute it an ex post fact haw, nor 
violate any of the guarantees of the ‘eee 
eral constitution: Lybarger v. State, 2 W 
552; State v. Hoyt, 4 W., 818; compare Mc: 
Carty v. State, 1 W., 377: see notes to Art. 
I.. $$ 2, 28. 

The constitutional provision requiring all 
offenses theretofore prosecuted by indict- 
ment to be thereafter prosecuted by infor- 
mation or indictment does not require an 
information or indictment against one 
charged with assaut and battery in a mu- 
nicipal court or that of a justice of the 
peace, since the offense was within the jur- 
isdiction of a justice of the peace before 
the adoption of Ne constitution: State v. 
Gleason, 15 W., 509 


$ 26. 


rrand jury is not one of them: ln re Raf- 
ferty, 1 W., 382. 

A person accused of grand larceny, com- 
mitted prior to the admission of the state 
into the union, is entitled to the guaranty of 
the U. S. constitution of aren by a 
grand jury; and cannot be prosecuted 
therefor by information, under the pro- 
visions of the state constitution: McCarty 
eo 1 W., 377; State v. Holmes, 9 W., 


The Statute of ’90, known as the “Infor- 
mation Law,” ig not unconstitutional as de- 
priving the defendant of his liberty without 
“due process of law,” under the fourteenth 
amendment, nor because the act authorizes 
prosecutions hy information without prelim- 
inary examinations or any certificate of 

robable cause: In re Humason. 46 oe 

ep., 388; see State v. Williams, 13 W., 

See notes to § 6802 infra. 


GRAND JURY.—No grand jury shall be drawn or summoned 


in any county, except the superior judge thereof shall so order. 


g 27. 


TREASON, DEFINED, ETC.—Treason against the state shall 


consist only in levying war against the state, or adhering to its enemies, or 


in giving them aid and comfort. 


No person shall be convicted of treason 


unless on the testimony of two witnesses to the same overt act, or confession 


in open court. 


Cf. Ap I., 19; Ark., II.. 14; Cal., I.. 
Colo., II., 9: Conn., IX., 4; Del., V., 3: F 
D. R.. 23; Ga., I., 2 (9; Ind., I.. 28, 29; Ta., 
I., 16; Kan., B. R., 13; Ky.. 229; La.. 151; Me., 
I., 12; Mich., VI., 30; Minn., I., 9; Miss., IlI.’ 


10; Mo.. II., 13; Mont., IIT.. 9: Neb., i 14; 
Nev., I., 19: NI J.. I.. 14; N. C., N 5: N. 
Dak., I., 19; Or., I., 24: S. 'Dak., VI. ae 
I.. 22; U. S. Const., IIT.. 3 (3); W. ta “IL, 
Wis.. L, 10; Wy., p 


HEREDITARY PRIVILEGES ABOLISHED.—No hereditary 


19; Mass., I., 6; Me., I., 23; N. C., I., 


28. 
emoluments, privileges, or powers shall be granted or conferred in this state. 
Ala.. I., 30: Ark.. II., 19; Conn., I., 20; Kan., B. R., 
30; Tenn., I., 30; W. Va., lII., 19. 
S RI; 


CONSTITUTION MANDATORY.—The provisions of this con- 


stitution are mandatory, unless by express words they are declared to be 


otherwise. 
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§ 30. RIGHTS RESERVED.—The enumeration in this constitution 
of certain rights shall not be construed to deny others retained by the people. 


Ala., I.. 39; Ark., ; Cal., I., 23: Colo.. Mo. an 32; Neb., I., 26; Nev.. I., 20; N. J., 
TI.. 2; Fia., 'D. R., me Bi I., ‘si: Ta.., I.. 25; I., N. C., ) 37; ‘Ohio, I., 3; ‘Or. I., 33; 
Ka B. R.. 20; La., 'B. R., 13: Mont., HI, R. I. f 23: s. Č., I., 41; Va., , 21; Wy., I., 
30; Miss. IIL., 32: Me., I., 24; Md., D. R., 45; 36. 


§ 31. STANDING ARMY.—No standing army shall be kept up by 
this state in time of peace, and no soldier shall in time of peace be quartered 
in any house without the consent of its owner, nor in time of war except in 
the manner prescribed by law. 


Ala.. I.. 29; Ark., II.. 27; Cal., I., 12; ers or., I., 28; Pa., I, 23; R. I., I., 19; S. C., 
II., 22; Conn., I., 19; Del., I., 18; Til. IL, 29; Tenn., I., 27; Tex., I., 25; U. $. Ame ad! 
Ind.. I., 34; Ia., I., 15; Ky., B. R., 22: ma III; W. Ta III., 12. 

D. R., 31; Mo., II., 27; Neb., I., 18; Nev., I.. Cf. Ka B. R.. 14; Me., I., = Mich., 
11; N. J., I., 28; N. C., I., 36; Ohio, I., 13; XVIII., 9; N. H., Pt. ist, 27; Pa., I., 2. 


§ 32. FUNDAMENTAL PRINCIPLES.—A frequent recurrence to 
fundamental principles is essential to the security of individual rights, and the 
perpetuity of free government. 


ARTICLE II. 
LEGISLATIVE DEPARTMENT. 


§ 1. LEGISLATIVE POWERS, WHERE VESTED.—The legislative 
powers shall be vested in a senate and house of representatives, which shall 
be called the legislature of the state of Washington. 


Cf. Ala., IV., 1; Ark., V., 1; Cal., IV., 1; 1: renn, TI. Tex., ur, Va., V., 1; Wy., 
Colo., V., 1; Conn., III.. 1; Dei., II., 1; Fla., III., 1; W. Va VI., Wis. IV., 1; Nev., 
III., 1; Ga., III., 1; IL, IV., 1; "Ind., İV., 1: IV., > 
Ia., III., 1; Ida., III., 1; Kan., IL, 1; Ky., 29: The Act of Mar. 4. '95, $ 1, granting certain 
La., 19; Me.. IV., 1; Md., III., 1; Mich., IV.. cities power to frame their own charters, is 
; E M 1; 2 , l; not a delegation of legislative power in vi- 

o., IV., 1; N. Dak., II., 25; Neb., III., 1; olation of this section of the Ss 
ne H., ne E 2; N. J., İv., 1; ao Y., IIL, Reeves v. Anderson, 13 W., 17 

; N. Onio, IL, : Or. 1; Pa., See Art. IV., $ 1, notes. 
ii. 1; Ta “IV, ; 8. Da III., 


(, « 


§ 2. HOUSE OF REPRESEN TATIVES AND SENATE.—The 
house of representatives shall be composed of not less than sixty-three nor 
more than ninety-nine members. The number of senators shall not be more 
than one-half nor less than one-third of the number of members of the house 
of representatives. The first legislature shall be composed of seventy mem- 
bers of the house of representatives and thirty-five senators. 

3. THE CENSUS.—The legislature shall provide by law for an enum- 
eration of the inhabitants of the state in the year one thousand eight hundred 
and ninety-five, and every ten years thereafter; and at the first session after 
such enumeration, and also after each enumeration made by the authority of 
the United States, the legislature shall apportion and district anew the mem- 
bers of the senate and house of representatives, according to the number of 
inhabitants, excluding Indians not taxed, soldiers, sailors, and officers of the 
United States army and navy in active service. 


Wis., IV., 3; N. Y., Rev., III., 4; amend. ° 


§ 4. ELECTION OF REPRESENTATIVES AND TERM OF OF- 
FICE.—Members of the house of representatives shall be elected in the year 
eighteen hundred and eighty-nine at the time and in the manner provided 
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by this constitution, and shall hold their offices for the term of one year and 
until their successor shall be elected. 

§ 5. ELECTIONS, WHEN TO BE HELD.—The next election of the 
members of the house of representatives after the adoption of this constitu- 
tion shall be on the first Tuesday after the first Monday of November, eighteen 
hundred and ninety, and thereafter members of the house of representatives 
shall be elected biennially, and their term of office shall be two years; and 
each election shall be on the first Tuesday after the first Monday in November, 
unless otherwise changed by law. 

§ 6. ELECTION AND TERM OF OFFICE OF SENATORS.—After 
the first election the senators shall be elected by single districts of convenient 
and contiguous territory at the same time and in the same manner as members 
of the house of representatives are required to be elected, and no representative 
district shall be divided in the formation of a senatorial district. They shall 
be elected for the term of four years, one-half of their number retiring every 
two years. The senatorial districts shall be numbered consecutively, and the 
senators chosen at the first election had by virtue of this constitution, in odd- 
numbered districts, shall go out of office at the end of the first year, and the 
senators elected in the even-numbered districts shall go out of office at the 
end of the third year. 

§ 7. QUALIFICATIONS OF LEGISLATORS.—No person shall be 
eligible to the legislature who shall not be a citizen of the United States and 
a qualified voter in the district for which he is chosen. 

& 8. JUDGES OF THEIR OWN ELECTION AND QUALIFICA- 
TION—QUORUM.—FEach house shall be the judge of the election, returns, 
and qualifications of its own members, and a majority of each house shall 
constitute a quorum to do business, but a smaller number may adjourn from 
day to day and may compel the attendance of absent members in such manner 
and under such penalties as each house may provide.” 


1. Judges of election and qualification: 2. Quorum: Ala., IV., 10; Ark., IV., 11; 


Ala., IVC 8; Ark., V., 1; Cal, IV., 7; Colo, Cal, IV., 8; Colo., V.. 11; Conn. III. 7; 
V.. 10; DeL, 11L, 6; Fla., GIE, 6: Ga, IIE, Del, IL, 6; Fla., IID, 11;'Ga, ITL, 470): 
7D: Ida. H1..'9; Ti, IV.. 9; Ind., IV., 10; Ida., III., 10; Ia. IIL, 8; 1, TV., 9; Kan., 
la ML 3; Kan.. IL & Ky. 28: La. 23; IL, 8: Ky., 37; La., 32; Ma., IIT., 20; Mont, 
Minn., IV., 3; Mont., V., 9; Me., IV., Pt, 1I, V.. 10; Me.. IV., Pt, III, 3; Mich., IV.. 8: 
3; Md., III., 19; Mich., IV. Miss. IV., 38: Minn. IV.,3; Miss., IV., 54:7 Mo. 1V.,i8; Neb.. 
a a N E Rev. Tb. 10: N. Dak. IL tN. 3. IV. 4 ©: Ne Dak, IL 4; 
II.. 47; Neb.. IIL., 7; Nev., IV.. "6: ON J IV.. Nev., TV., 13; N. H.. II.. 20; N. Y., Rev.. HL: 
4 &; N. C. IL, 22; Ohio, II., 6: Or., 11; 10; Ohio, II.. 6; Pa., IL, 10; R. I, IV.. 6: 


R. 1, 1V., 6; 8. C, IL, 14: Š$. Dak., TE 8 $ CILJE S Dak. IË, 9 U 8.1. 5 (D: 
Tenn.. IIL.. 11; Tex., IIL. 8; U. S., I.5 0); W. Va VL a Wis., IV., 7; and see Ind., 
; Wy., IIL., 10; W. Tas IV.. 11: Or.. 12; Tenn., II., 11; Tex., lII., 


a 1 
VE, 24: Wis, IV. T. 10; Wy., ir, 11. 


§ 9. RULES OF PROCEDURE.—Each house may determine the rules 
of its own proceedings, punish for contempt and disorderly behavior, and, 
with the concurrence of two-thirds of all the members elected, expel a mem- 
ber? but no member shall be expelled a second time for the same offense. 


1. Ala., IV., 11; Ark., y. 12: Conn., III., Va., VIL, 24; Wis., IV., 8: Wy.. III., 12. 

£: Del.. II. 7: Fla., IL, 6; m.. IV., 9: Ind.. 2. Ala., IV.. 11: Ark., V.. js: Cal, IV. 9; 
IV., 10; Ida., III., 9; iowa. it., 9: Kan., Colo.. V.. 12; Conn.. II.. 8; Del.. II. 7: Pla. 
Il., 8; Ky., 39; La., 23; Mā., III.. 19; IlI., 6; Ga.. III., 70): WL, IV., 9: taal, II.. 
Mass., Pt. IIL., Ch. 1. §§ 2, 7, $§ļ$ 3, 10; 11; Ind.. IV., a Ta., ITT., 9: Ky.. 39; La., og. 
Mich.. IV.. 9: Minn.. IV.. 4; Mise.. IV. aa Mich., IV., Mo., IV.. 17; Ma.. III., 19; 
Mo.. IV.. i17: Mont., V., 1i; N. Dak., IIL.. Mont.. V., far Minn.. IV., 4: Miss., IV), 55: 
N. Y. Rev.. III., 10; Neb., IT.. 7; Nev. TE Neb., “Ti. "I: Nev., III., 6: N. Dak., II., 48; 
ENH.. Vf. 220 37° N. J., 1V.. 4 6): Ohio. Ohio, II, 8: Or., IV.. 15; Pa., II.. 11: R. I.. 
., 8: Or.. : “0 WwW; R. T, IV., 7 IV. 7: 8. C., II.. 15: Tenn., IL, 12: Tex., DI. 
S. Dak.. IT.. 9: S. C., I1., 15; Tenn., ae 2. 1l; Va., V., 7; Wis., IV., 8; Wy., IIL, 12. 
Tex.. IIL, 11: U. S., L, 5 (9); Va., V., 72 W. 
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$ 10. ELECTION OF OFFICERS.—Each house shall elect its own 
officers, and when the lieutenant-governor shall not attend as president, or 
shall act as governor, the senate shall choose a temporary president. When 
presiding, the lieutenant-governor shall have the deciding vote in case of an 
equ2] division of the senate. 


Cf. Ark., V., 11; Cal., IV.. 7; Colo., V., 10; 18-20; N. Dak., IIL, 31, 36; Ohio, II, 8: Pa., 
Conn., III.. 7; Del.. II.. 5; Ida., ILL, $; Ill., II., 9; S. C.. IIL., 15; S. Dak., IIL., 9; Tenn., 
‘ : : : A ae i ra: ., 11; Tex., IHI, 9; W. Va., VI., 24; Wis., 
Mich., IV., 9; Miss., IV.) 38; Mont, V. 9; IV.) 9; Wy., HL, 10. 
Nev., IV.,'6; N. Y., Rev., IIL, 10; N. C.. II 
§ 11. JOURNAL, PUBLICITY OF MEETINGS—ADJOURN- 
MENTS.—Each house shall keep a journal of its proceedings and publish the 
same, except such parts as require secrecy. The doors of each house shall 
be kept open, except when the public welfare shall require secrecy. Neither 
house shall adjourn for more than three days, nor to any place other than 


that in which they a be sitting, without the consent of the other. 


Wis., IV.. 10; N. Y., I Fla., III., 13; IN., IV., 10; Ind., IV., 10; jaz 

Cf. Cal., IV., 10; Colo., My) ‘is: Conn., III., 1I., 14; Ky., 41; Kan., IL, 10; Minn., IV. 
9; Del., II., 8; Fla.. II 12: Ga., III., '7 (4; Mich., IV., 12; Mont., IV., 14; Nev., IV., “WE. 
Ida., ITI.. 13; Ia., 111., 9; Til, IV., 10; Ind. N. J., IV. 4 6); Neb., IIL, 8; Or., IV. 1; 
IV., 12; Kan., II., 10; Ky., 40; La., 28; Md., Ohio, II. 14; Pa., II., 14; Tex., LI., 17; Wy., 
III., 22; Minn., IV., 5; Mich., IV., 10; Miss., III., 15: W. Va., VI., "93: N. Y., Rev., III., 11. 
55; Mo.. IV., 42: Mont, V., 13; Nev., IV., 14: Bee Const. U. 8., 1, 5 (3). 
N. J., IV., 4 (4); Neb., III., 8; N. H., Il., 24; Co ii Cal., IV., 13; Del., II., 9; Fla., 
N. C., Ii.. 16; N. Dak., IL, 49; Ohio, II., 19; III., I1., IV.. 10; Ind., IV., 13; Ia., III., 
Or., IV.. 13; Pa.. IL, 12; R. I.. IV. 8; S. C., 13; ME III., 21; Mic .. IV., 12; Mont., V., 13; 
II., 26; S. Dak.. III., "13: Tex., ITL., 12: Tenn., Nev., I i5; Neb., IIL, 8; N. Y., Rev., ÍIL., 
II., 21; Va., Va 10: W. Va., VI., 24; Wy., 2: Ohio. îl., 13: Pa.. II., 13; Tex., III., 16; 
III., 13. Tenn., II., 22; Wy.. 1I1., 14. 

Adjournment: Cal., IV., 14; Del.. II., 10; 


§ 12. SESSIONS, WHEN—DURATION.—The first legislature shall 
meet on the first Wednesday after the first Monday in November, A. D. 1889. 
The secend legislature shall meet on the first Wednesday after the first Mon- 
day in January, A. D. 1891, and sessions of the legislature shall be held bien- 
nially thereafter, unless specially convened by the governor, but the times 
of meeting of subsequent sessions may be changed by the legislature. After 
the first legislature the sessions shall not be more than sixty days. 

§ 13. LIMITATION ON MEMBERS HOLDING OFFICE IN THE 
STATE.—No member of the legislature during the term for which he is 
elected shall be appointed or elected to any civil office in the state which shall 
have been created, or the emoluments of which shall have been increased, 
during the term for which he was elected. 

Ala., IV., 17; Cali IV., 19; Colo., V., 8; OFFICES.—This section does not disqual- 


Ta., ee 21: Ky., : Me., IV., 3, 10; Miss., ify from holding an office the emoluments 
IV., ; Mo., IV., 12; Mont., V., 7; Nev., IV.. of which are increased during his term, but 
8; N. Dale “IL, 39; S. Dak., IIL., 12; Va., V., after his election to such office: State v 
8; Pa., II., ô; Wy., i 8. Boyd, 21 Wis., 208. 

See U. S. Const., I., '6 (2). See next section and references. 


§ 14. SAME, FEDERAL OR OTHER OFFICE.—No person being a 
member of congress, or holding any civil or military office under the United 
States or any other power, shall be eligible to be a member of the legislature; 
and if any person after his election as a member of the legislature shall be 
elected to congress or be appointed to any other office, civil or military, under 
the government of the United States, or any other power, his acceptance 
thereof shall vacate his seat: Provided, That officers in the militia of the 


Bal. Wash. Code II —54 
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state who receive no annual salary, local officers, and postmasters, whose com- 
pensation does not exceed three hundred dollars per annum, shall not be 


ineligible. 

Cf. Alg ZYL a ti se IV.. 20; Colo., V., N. pak; a 37; Neb., III., 6; Nev., IV., 9; 
8; Conn Ba, ' 8; Ġa., ID.. 4. 0: N. Y., , 8; Or., II., 10; Pa., XIL, 2: R. L, 
In., IV., E Nina if,” 9; Ia., III, 22: IX., 6: II., 28; Dak.. III., 3; Tex., 
Kans., II., 5; Mont., V., 7; Me. Art. XVI, "12: Vt, TI., 2%; Wy.. III., 8; W. Va.. 
IV., Pt. IIL, 1; UI., 10; | Mass. ., 18; Wis., XIII., 8; U. 8. Const., I.. 6 (2). 
Amend. VIII.: Mich., May 6; Mo., XIV., 4; 


§ 15. WRITS OF ELECTION TO FILL VACANCIES.—The gov- 
ernor shall issue writs of election to fill such vacancies as may vccur in either 
house of the legislature. 


Der Tae a Cal., IV., 12; Colo. V., 


I1., V., 19: Ia. HI, 
V., Ve. new. ‘io; N. Dak 


u; Dak., III., 10; Tenn., II., 
: Mont., Ark., V., 6: Ala., IV., 9: 
44: 8. Mo., IV. 14 


15; Wy., IIL., 4; 
Ga., V., 1, (3); 


§ 16. PRIVILEGES FROM ARREST.—Members of the legislature 
shall be privileged from arrest in all cases except treason, felony, and breach 
of the peace; they shall not be subject to any civil process during the session 
of the legislature, nor for fifteen days next before the commencement of each 
session. 


Ala., IV., M; Ark., V., 15; Cal, IV, 11; Miss., IV. 48; Neb., III, 12; Pa., IL, 15; 
Colo., V., 16; ‘Mont. V., 15; Mich., IV., 7; Wis., IV., 15. 
§ 17. FREEDOM OF DEBATE.—No member of the legislature shall 


be liable in any civil action or criminal prosecution whatever for words spoken 
in debate. 


Cf. Ala., IV., at Ark, V., 15: Colo., V., N, Y, (Rev.) III., 12; Neb., IIL., 23; N. J., 
16; Conn., III. YII., "7 (3); Ill, IV., IV. 4; (8); Òr., IV.,'9; Tenn., II., 13: N! 
14: Ind., IV.. ae aes ~tr "he Kan., II., 2: Dak.. II., 42; S: Dak., III., 11; Va. V., 11; 
Ky., 43; La., 26; Me. biyi Pt. II.. 8; W. Va. VI., 17; (Wis., IV., 16); Wy., LII., 16. 
Mich., IV., 7; Minn., IV., 8; Mont., V., 15: 

§ 18. STYLE OF LAWS.—The style of the laws of the state shall be: 


“Be it enacted by the legislature of the state of Washington”; and no laws 


shall be enacted except by bill. 


Cf. Ala., Pie 2: Ark., V., 19: Cal., IV., 1; N.C., pII 2 N. Dak., H 59: Ohio, II., 18; 
Colo.. V., 18: Ċonn.. III., 1; Fla., III., 15; Or., IV 8. 8. Dak., III.. 18: 
In., IV., ue 'Ind., IV., 1: Ia., III., 1; ida., Tenn. ir. - Tex., MP? 29; Wis., IV.. 17: 
II, 1; Kan., IL, 20; Ma., II., 29; Mich., Wy., IIL, 

IV., 4; Minn., IV., 13; Miss., IV., 56; Mo., The word “bill” is synonymous with law 
IV., 24: Mont., V., 20; Neb., III., 10; Nev., or act: Durkee v. Janesville, 26 Wis., 697. 
IV., 23: N. J., IV., 7; . (Rev.), IIl., 


$ 19. BILL TO CONTAIN ONE SUBJECT.—No bill shall embrace 
more than one subject, and that shall be expressed in the title. 


Cf. &., IV., 2: Cal., IV., 24; Colo., V., It is not necessary to the validity of a 
21; Ida., III., 16; Ill., IV., 13; Ind.. IV., 19; penal statute that it declare in its title the 
Ia., III.. 29; "Kans.. II., 16; Ky., 51; Mont., Peers ror which bt was enacted: Ah 
V., 23: Mich., IV.. 20; Mo., IV., 28; Neb., III., im v 1 W., 156, 165. 

11; Nev.. IV. 17; N. J., IV., 7 (4); N. Dak., If the title of an act relates only to pro- 
II., 6l; Pa., III.. 3; Or., IV., 20; 8. C., II., ceedings by information, a section of the 
20; Tex., ITI., 35; Va., V., 15; W. sa VI., act dispensing with grand juries, unless 
30; Wis., IV., "18; Wy., ILL., 24; N. . (Rev.), ordered by the judge, is properly within the 
IIT.. 16. title, and does not bring another subject 


The object of the requirement that the 
subject of an act shall be expressed in its 
title is, that no person may he deceived as 
to what matters are being legislated upon: 
Seymour v. Tacoma, 6 . 188, 148; as the 
constitution has not indicated the degree 
of particularity necessary to express in its 
title the subject of an act, technical inter- 
»yretations should not prevail, but the ob- 
fection should be grave and the conficet 
Par Id., 149, see Marston v. Humes, 


into the act: set 
See Art. 1, 

A provision in an act giving any person 
losing money at gaming a cause of ac- 
tion to recover from the dealer or winner, 
is fairly embraced within the title or «he 
act, which reads “‘An act to prevent and 
a gl gaming’: Maling v. Crummey, 5 


y” re Rafferty, 1 W., 


os. 


So also the provisions of the act author- 
{zing the consolidation of municipal cor- 
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rations (L. ‘'90, p. 138): State v. New 

hatcom, 8 W., 7. 

The title of the act (L. ’90, p. 131) relating 
to “incorporation” of cities and towns is 
broad enough to incli:de the sections of the 
act providing for enlargement and consoli- 
dation: King Co. v. Davies, 1 W., 290. 

The piovisions of the act (L. '90, p. 520), 
authorizing cities to purchase water works, 
ete., is sufficiently expressed in the title: 
Seymour v. Tacoma, 6 W., 138. 

he title of the act of March 26, ’90 (L. '90, 
p. 52u) is not invalid on the ground that the 
subject is not expressed in the title: Yes- 
ler v. Seattle, 1 W., 308. 

The subject matter of the act amending 
§ 109, Code of '81, is included within the tile 
of “An act relating to pleadings in civil 
actions, and amending $$ 76, 77 and 109 of 
the Code of Washington of 1881:"’ Marston 
v. Humes, 3 W., 267; but see Heilig v. Puy- 
giup, 7 W., 29, 32; compare Harland v. Ty, 
3 W. T., 131; Speck v. Guay, 14 W. 58; 
State v. Halbert, 14 W., 306; distinguished 
in State v. Halbert, 14 W., 308. 

The act (L. ’90, p. 51) providing for the ex- 
tending the issuing of bonds regardless of 
population, to 5 per cent. of its taxable prop- 
erty to be tak:n from the last assessment 
for city purposes, Held, that the title em- 
braced but one subject, and such provisions 
were within the title and valid though the 
remainder of the act might be uconstitu- 
tional: Van Houten v. Routhe, 1 W., 308. 

The act (L. '90, p. 249) creating a mining 
bur au and defining its powers does not au- 
thorize the mining bucrau el:her to direct or 
superintend a gu ological or mineralogical 
survey of the state, nor disburse moneys ap- 
propria’ed for such purp-.:es; if it had at- 
tempted to so enlarge them it would have 
been in contravention of this section of the 
constitution: Parrish v. Reed, 2 W., 491, 494. 

The act (L. ’9. p. 225) empowering cities 
and towns organized prior to the adoption of 
the constitution to extend their credit and 
fund their tndebtedn:ss, and validate exist- 
ing indebtedness, is not uncons:itutional 
one this section: Baker v. Seattle, 2 W., 


(i. 

The law of ’93, p. 407, being an act to pro- 
vide for the manner of commencing civil ac- 
tions In the superior court, and bringing the 
Same to trial, does not visiate this section: 
McMaster v. Thresher Co., 10 W., 147. 


Tne act of February 2, '88, entitled “an 
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act to regulate, restrain or prohibit the sale 
of intoxicating liquors, ‘‘does not con.ra- 
vene the provisions of the organic act ($ 
1924): State v. Spokane Falls, 2 W., 40. 

The title being “An act to secure to the 
owners of live stock payment of the full 
value of all animals killed or maimed by 
railroad trains,” and providing a liability 
for all animals killed or maimed where 
roads are not fenced: Held, to embrace Lù 
one object, which was expressed in the 
sles O. R. & N. Co. v. Smalley, 1 W., 2u3, 


If the title of an act is comprehensive 
enougn to embrace all of its pruvisiuns, 
when the act is construcd as a whole, the 
fact that certain sections are held uncon- 
stitutional will not necessarily render the 
remnainder unconstitutional on the ground 
that the title of the act is not broad enough 
to include the same: Jolliffe v. Brown, 14 
W., lov; see Van Houten v. Routhe, 1 W., 306. 

An act of the legisiature will not be de- 
clared void on the ground of violating this 
section unless the violation is most clear— 
sound policy and legislative convenitnce re- 
quiring that this provision should be liber- 
ae consirued: Lancey v. King Co., 1 W., 


The act of Feb. 12, '% (§ 5629 et seq., this 
code), entitled “An act to grant and pre- 
scribe powers of counties relative to public 
works undertaken or proposed by the state 
of Washington, or the United Saates,” con- 
tains but one subject matter, which is fair- 
ly embraced within the scope of its title: 


The subject matter of the Act of Mar. 19, 
95, p. 176, providing for the election of su- 
perior court judges by newly established 
districés is sufficiently embraced in the title 
reciting that it is “an act in relation to su- 
perior courts and the election of superior 
court judges’: State v. Rusk, 15 W., 403. 

The title of an act (L. °%, p. 451), showing 
that its object is to provide for the organ- 
ization and government of irrigation dis- 
tricts and the sale of bonds arising there- 
from is not broad enough to embrace a pro- 
vision in the act for validating the indebr- 
edness of a district previous:y organized and 
the l.vying of a tax to pay the same: Per- 
cival v. Cowychee, etc., Dist., 15 W., 480; 
see Marsten v. Humes, 3 W., 267; In re Ref- 
ferty, 1 W., 382. 


$ 20. ORIGIN AND AMENDMENT OF BILLS.—Any bill may orig- 
inate in either house of the legislature, and a bill passed by one house may 


be amended in the other. 


Cf. Cal., IV., 15: Fla., ITT., 14; I1., IV., 12; 
Ind., IV., 17; Ia., III., 15; Kan., IL, 12; Mich., 
IV., 18; Ma., IIL, 27; Mo., IV., 26; Miss., 
IV., 59; Neb., III, 9; Nev., IV., 16; N. Y 


§ 21. 


Rev., III.. 13; Or., IV., 18; S. C., I 
Tex., TIL, 21: Va. V., 9: W. Va., VI., 2 

Id. Ida., Y.. IIL, 13; N. Dak., 
IL., 20; Wis., IV), 19. 


I., 18; 


YEAS AND NAYS.—The veas and nays of the members of 


either house shall be entered on the journal on the demand of one-sixth of 


the members present. 


Fla., III., 12; N. Dak., II., 49; Ohto, II., 9;S. Dak., III., 18; Va., V., 10; Wy., IIL, 13. 


§ 22. 


PASSAGE OF BILLS.—No bill shall become a law unless, on 


its final passage, the vote be taken by yeas and nays, the names of the members 
- voting for and against the same be entered on the journal of each house, 
and a majority of the members elected to each house be recorded thereon as 
voting in its favor. 

Cf. Ala., IV., 2; Ark., V., 2; Cal., IV.. 15; 


65: Ohio, IT., 9; Pa., ITT., 4; S. Dak., IL, 18; 


Colo., V., 22; ÍU., IV., 12; Ia., IIL, 17; Kan., Va., V., 10; W. Va., VL, 29. 

II.. 13; Md., IIL, 28; Mich., 1V., 19; Mo., Y-as and Nays: Fla., 101., 12; Ind., IV., 18; 
IV., 31: Neb., IlI., 10; Nev., IV., 18; N. J., Mont., V., 24; Wy., ILM., 25; and see ref. 
IV., 4 (6); N. Y.. Rev., IIL, 15; N. Dak., II., above. 
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§ 23. COMPENSATION OF MEMBERS.—Fach member of the legis- 
lature shall receive for his services five dollars for each day’s attendance 
during the session, and ten cents for every mile he shall travel in going to 
and returning from the place of meeting of the legislature, on the most usual 
route. 


ta Ala > Cal., 23; ee V.. 6; Rev., III., 6; N. Dak., II., 45; Or., IV., 29; 8. 
IE., H he IV. ae Kan. 11.3; Las Dak, II, 6; Tex, IL, 24; Wis, IV, 21: 
a ky. 42: Mo., IV., 16; Md., iir! 15; Mich, Wy., LML, 6 
IV., i5: Minn., 'IV., T; Mont., V., d; N. Y. 


§ 24. LOTTERIES AND DIVORCE.—The legislature shall never 
authorize any lottery, or grant any divorce. - 


SBME Cf. Ala., IV., 26; Ark., XIX., 14; IT, 69; nN RE Rev., I., 9; Neb., III., 15; Nev. 


Cal., IV., 26; Colo., XVIII. ki Fla., IlI., 23; IV. N. J. IV. T O; N. Y.. H., 18 
Ill., IV., "27; Ind., XV., 8; fa., III., 28; Ida., Amend. N. C. 1, 10; Onio, IIL., 32; Or., 
III., 10: Kan., XV., 3: Mont, XIX., 2; Md. IV., 23: Pa. III, 7; 8. Dak., IIL, 23; 8. C! 
IIL, 36; Mich., IV., 27; Minn., IV., 31; Miss, XIV., 5; Tenn., Xi., 4; Tex., ILL, 36; Va. 
IV., 98; Mo., XIV., 10; Neb., III., 21; Nevo V. 26; W. Va VL. 39: Wis. IV 2: Wy. 
IV.. 24: N. J., IV.. T; N. Yo L, 10; N. Y IIl, 27. 


The organic act of the territory of Oregon 


Rev., I., 9; Ohio, XV., 6; Or. XV, L R. IL 
authorized a special act of the legislature di- 


,2: Ta Dak., Il., 25; Tex., 


III., 47; Tern., XI., ; Va., V., 8; W. Va., vorcing parties from the bonds on matri- 
VI., 36; Wis., IV., mony: aynard v. Hill, 2 W. T., 

Divorces: Ala., IV., 30; Ark., V., a! Cal., The marriage relation being S ` status, 
IV., 25 (5): Colo., Va 25; Fla. IIE Ida., rather than a contract, its dissolution by the 
Ur., 19; HL: ae 22; Ind., IV. 22: w III., legislature is not the impairment of the ob- 

Zi; ‘Kan., 8; Ky., 59; La., 46 Mont., V., ligation of a_contract: Id.; see Maynard v. 
26; Md., HE y Mich., IV., 26; Minn., IV., Valentine, 2 W. T., 


28; Miss., IV., 90 (a); Mo., IV., 53; N. Dak.. 


§ 25. EXTRA COMPENSATION, PROHIBITED.—The legislature 
shall never grant any extra compensation to any public officer, agent, servant, 
or contractor after the services shall have been rendered or the contract entered 
into, nor shall the compensation of any public officer be increased or dimin- 
ished during his term of office. 

Cf. Ala., IV., 29; Ark., V., 27; Çal., 32; 


Colo., ve og: IlL, iw 19: Mo., ÍV., 48: NOAE 
p 2; N. Y., X.. 9. Amend.; N} Y., Rev., 


A legislative act which provides that the | 
county treasurer shall be charged with the 
duty of assessing and colkcting city taxes, 

Ohio, Il., a Pa, III., "11; Tex., III, and that the city shall nay him therefor the 
52; W. Va., VI., 38; Wy., III., 30; Wis., IV., sum of five hundred dollars per year, does 
26. not violate this œciion: State v. Carson, 

See infra Art. ITI., § 25, compensation of 6 W.. 250; see Rhode v. Seavey, 4 W.. 91, 
state officers, and references. question as to justices’ of the peace salaries 

The prohibition found in this section does in cities over five thousan inhabitants 


not apply to officers who rective specific 
fees for specific services, hence, the fees of 
justices and constables may be reduced by 
a law passed subsequent to their election and 
qualification: State v. Grimes, 7 W.. 445; fol- 
lowing Board of Supervisors v. Hackett, 21 
Wis.. 620, tre const t ticn of Was’ ingt-n be- 
ing identical with Wisconsin on this point. 


raised, but not decided. 

Attorney’s fees paid by delinquent tax- 
payers upon collections made by county at- 
torneys under L. '91, p. 321, § 105, cannot be 
allowed as extra compensation under this 
section: Spokane Co. v. Allen, 9 W., 229, 
232; affirming and distinguishing State v. 
Carson, 6 W., 250. g 


SUITS AGAINST THE STATE.—The legislature shall direct 


by law in what manner and in what courts suits may be brought against the 


§ 26. 
state. 
Cal, XX., 6; Del., I., 9; Pa., I., 11; Tenn., I., 17. 
8 27. ELECTION: 


VIVA VOCE VOTE. 


legislature the members shall vote viva voce, and their votes shall be entered 


on the journal. 


Cal., IV., 28; Ia., III., 38; Minn., IV., 30; Neb., III., 8; N. C., II., 9; Tenn., IV. 4; 
Wis., IV., 30. 
§ 28. SPECIAL LEGISLATION.—The legislature is prohibited from 


enacting any private or special laws in the following cases:— 
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1. For changing the names of persons, or constituting one person the heir 
at law of another. 

2. For laying out, opening, or altering highways, except in cases of state 
roads extending into more than one county, and military roads to aid in the 
construction of which lands shall have been or may be granted by congress. 

3. For authorizing persons to keep ferries wholly within this state. 

4. For authorizing the sale or mortgage of real or personal property of 
minors, or others under disability. 

5. For assessment or collection of taxes, 
collection thereof.’ 

6. For granting corporate powers or privileges. 

7. For authorizing the apportionment of any part of the school fund. 

8. For incorporating any town or village, or to amend the charter thereof. 

9. From giving effect to invalid deeds, wills, or other instruments. 

10. Releasing or extinguishing, in whole or in part, the indebtedness, lia- 
bility, or other obligation of any person or corporation to this state, or to any 
municipal corporation therein. 

11. Declaring any person of age, or authorizing any minor to sell, lease, 
or encumber his or her property. 

12. Legalizing, except as against the state, the unauthorized or invalid act 
of any officer. 

13. Regulating the rate of interest on money. 

14. Remitting fines, penalties, or forfeitures. 

15. Providing for the management of common schools. 

16. Authorizing the adoption of children. 

17. For limitation of civil or criminal action. 

18. Changing county hnes, locating or changing county seats: Provided, 
This shall not be construed to apply to the creation of new counties. 


1 


or for extending the time for 


(1). Ark., V., 24; Cal, IV., 25 (6); Colo., Mont., V., 2%; Neb., III., 15; N. Y., III., 18, 
230; ada., DI., 19; IIL, IV., 22; Ky., 59 (6); N. Y., Rev., III., 18; N. Dak., II., 69; Pa., 
La., 46; Mont.. V., 26; Mich., IV.. 23; Mo., II. 7; S. Dak., I., 23: Wy., INI., 27. 

IV. 33: Neb., III, 15; Nev., IY., 20; N. J. (5). Cf. I, IV., 22; Ky., 59 (17); N. Dak., 


TV.07; N. Y. Rev, DI, 18; N. Dak., LI., 69; TI., 69; N. Y., Rev., III., 18: S. Dak., LIL, 
Or., IV., 23; Pa.. ELM... 7; Tex., III., 56; W. 23; Wy., IHI 
Va VL, 39: Wy.. TIL, 27. (9). Cal., iv’ % (14); Colo., V., 25: Ida., 


(2). Ark., V., 24; Cal., IV., 25 (7); Colon TII., 19; Ky., 59 (12); La. e Mad.. ITI., 33; 
V., 25; Fla., III., 2%; Ind., IV., 22; Ia., IHI. Mo., IV.. 53: Mont.. Vi 26: N. Dak., II., 69; 
30; Ida., III., 39; Ky., 59 (16); La., 46; Mont., Tex.. III.. 56; WY. a 
V., 26; Mich., IV.. 23: Mo., IV., 53; Neb., da0. Cal., IV., 2% a6): Maa. ITI., 19; Mont., 
ITI., 15: Nev., IV.. 20; N. J.. IV. 7; N. Y, V., 26: N. Dak.. IL., 69; Tex., III., 55; Wy., 
Rev.. I1., 18; N. Dak., II., 69; Or., 1V., 23; III.. 27. . 
Pa.. HI., 7; Tex., OIL. 56; W. Va., VL, 39; (11). Ct. Cal., IV., 2 (17); Colo., V., 25; 
Wy. JH., 27; IM., IV., 22. Mo., IV., 53. 

3). Cf. Cal., IV.. 25 (25); Colo.. V., 25; (12). Cal., IV.. 25 (18); Ida., IIT., 19; Ky., 
a., HI, 7 05X; Tl, IV., 22; Ida., IIL, 19; 59 (3): La., 48; Mo., IV.. 53; N. Dak., II., 69. 
Mo., IV 53; Mont.. V.. 26; N. Dak.. IIL., 69; 3). Cal.. IV., 25 (23): Colo., V., 2; lda., 
Neb., ITI, 15: N. Y.. Rev., II., 18; Pa., HI., TII., 19; Ky., 59 (21); La, 46; Mo.. IV., 53; 
7: S. Dak.. IHI.. 25; Tex., "HE, 56; W. Va., Mont., V.. 26: Neb.. III., 15: N. Y., III., 18 
VI.. 39: Wy. IIL, 27. Amend.; N. Dak., II., 69; Or., IV., 23; Pa. 

(4). Cf. Fla.. III., 20; Ida., IIT.. 19; Ind., TII.. 7; Tex., III., 56; W. Va., VI., 39; Wy., 
IV.. 22: Ky.. 59 (6); La.. 46: Md.. IHL., 33; III, 27. 

Mo., IV.. 3: Mont., V., 26; N. Dak., II., 69; (4). Cal.. IV.. 25 (26); Colo., V., 25; II, 


Nev., IV., 20; N. J.. 1V.. 7: Or.. 1V., 23; S. ITV., 22: Ida., ITI., 19; Ky., 59 (4); La., 46; 
Dak.. TII. 6; Va. V.. 20; Wis., IV.. 31 Mo.. IV., 63; Mont., V., 26: Neb.. IID.’ 15: 
Amend.: Wy TII, 21. N. Dak.. II., 69; Pa., IIL. 7; S. Dak., TIL, 


6). (a) C€ A "Cal. IV. 25 (10); Fla., JTI, 29; 23; Tex.. III., 36; W. Va., VL, 39; Wy., I.. 
Ind.. IV., 22; la.. III.. 30; Ida., III., 19; 27. ; 
Ky.. 59 05; La.. 46; Mo., IV., 53; Mont., (15). Cal. IV.. 2 (27): Colo.. V.. 25; TL. 
V., 26: Nev., IV., 20; N. Dak.. I1., 69: Or., IV.. 22; Ida., TII.. 19; Ky., 59 (25); Mo., IV., 
1V.. 23; Wis. IV.. 31: Wy., TIL. 27. 33: Mont., V., 26; Neb., TII, 15; N. Dak., II.. 
(b) Cal. IV., 25 (13); lda.. ITI., 19; Ky., 69; N. J.. IV.. T: Pa. I.. 1; Tex.. III., 56; 
59 d5): La.. 46: Md., IIL., 33; Mo., IV., 27; S. Dak.. HI., 23; Wy., II.. 27. 
Mont., V., 26; N. Dak.. II., 69: Tex.. IDII., 56; (16). Ark.. V., 24; Cal, IV., 25 (31): lda., 
Wis., IV., 31. Amend.; Wy., III., 27. TIT.. 19; Ky.. 59 (9); La., 46; Mo., IV. 53; 
(6). Cf. Cal. IV., 25 09; Colo., V.. %: Mont. V.. 26; N. Car.. II.. 2; Pa., ILI., 7; 
Ga.. III., 7 ($); Ind., IV.. 22; Mo., IV., 53; Tenn., XI., 6; Tex., III., 56. 
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(17). Cal., IV., 25 (32); Colo., V., 235; Ida., 
IIi.. 19; Ky., 59 6); Mont., V., Æ; Md., IIL; 
33; Mo., IV., 53; N. Dak., II., 69; Tex., III., 
56; Wy., III. 27. 

(18). Locating or changing county seats: 
Cal., IV., 2% (21); Colo., V., 25; Ida., a 19; 
BDI., IV., 22 Ia., III., 30: Ky., 59 (26); IV.. 
53; Mont., V., 26; Neb.. III., 15; s: Popi. 
III., 18; N. Dak., II.. 69: Pa., IIL., 7; 8. Dak., 
III.. 23; Tex., III., 56; W. va., VI., 39; Wis., 
TV. 31 Amend.; Wy.. III., 27. 


The proviso does not eppear in any other 


constitution. 
Changing county lines: Ia., III., 30; Wy., 
The constitutonal prohibition against 
special legislation incorpora! ini cites and 
towns is purely prospective in its operation 
and does not affect existing special char- 
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authorizing the reincorporation of void mu- 
nicipal corporations, is null and void, for 
the reason that it violates the constitutional 
inhibition aganst creating municipal corpor- 
ations by sp:cial laws: Town of Denver v. 
Spokane Falls, 7 W., 226 ; 
The contention that by the terms of the act 
under which Dist. No. 10 was incorporated, 
a different and better system of education 
was provided for cities than was enjoyed by 
the reat of the state, amounting to special 
legislation, will not be sus: ses Ho'mes 
& Bull F. Co. v. Hedges, 13 W.. 696, 707. 
The special act of the territorial leei-la- 
ture (L. '€9. p. 437), incorporating the city of 
Seattle, docs not come within the prohibi- 
tion of ths organic act (Rev. Stat. U. S., $ 
1889) against granting private charters or 
special privileges, as such act of incorpora- 


ters: Tacoma Land Co.. v. Pierce Co., 1 tion is the grant of a public charter: Alger 
W., 482; see State v. New Whatcom, 3 W., 7. v. Hill. 2 W., 344; see Seattle v. Yesler, 1 
See Art. XI, W. T., 571. 


$ 10. 
The provision of the act (L. ’9, p. 135, § 6) 


§ 29. CONVICT LABOR.—After the first day of January, ‘eighteen 
hundred and ninety, the labor of convicts of this state shall not be let out by 
contract to any person, copartnership, company, or corporation, and the legis- 
lature shall by law provide for the working of convicts for the benefit of the 
state. ¢ 


Cal., X., 6; Cf. 


§ 30. BRIBERY OR CORRUPT SOLICITATION.—The offense of 
corrupt solicitation of members of the legislature, or of public officers of the 
state or any municipal division thereof, and any occupation or practice of 
solicitation of such members or officers to influence their official action, shall 
be defined by law, and shall be punished by fine and imprisonment. Any 
person may be compelled to testify in any lawful investigation or judicial 
proceeding against any person who may be charged with having committed 
the offense of bribery or corrupt solicitation, or practice of solicitation, and 
shall not be permitted to withhold his testimony on the ground that it may 
criminate himself or subject him to public infamy, but such testimony shall 
not afterwards be used against him in any judicial proceeding, except for 
perjury in giving testimony; and any person convicted of either of the of- 
fenses aforesaid shall, as part of the punishment therefor, be disqualified from 
ever holding any position of honor, trust, or profit in this state. A member 
who has a private interest in any bill or measure proposed or pending before 
the legislature shall disclose the fact to the house of which he is a member, 
and shall not vote thereon. 


Mont., XVIII., 2. 


Ala., IV. 50: N. 


Private Interest: 
u. ‘al 8 a 33: Wy.. 


Dak., 11., 43; Mont., V., 
III., 46. 


40-42; Ark., V., 
40-42; Mont.. V., io N. 
Rev., XIII. 2. 3, 4; 
IIL.. 28; Tex., XVI., 


Cf. Ala.. IV., 
35; Colo., V. 


94-32; B. Dak., 


§ 31. LAWS, WHEN TO TAKE EFFECT.—No law, except appro- 
priation bills, shall take effect until ninety days after the adjournment of the 
session at which it was enacted, unless in case of any emergency (which emer- 
gency must be expressed in the preamble or in the body of the act) the legisla- 
ture shall otherwise direct by a vote of two-thirds of all the members elected 
to each house; said vote to be taken by yeas and nays and entered on the 
journals. 
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Cf. ro 19; Fla., ITI. , 18; Ill.. IV., 18; tains an emergency clause and the other 
Ind., "be Tage III., 22; Ky. - 1o., IV.. does not, the one containing the emergency 
36; wi Doe "XI, 67: S. Dak., 22. clause must be taken to overcome the other: 

If two conflicting ‘acts see the same Hellig v. Puyallup City Council, 7 W., 29. 
session cannot be harmonized, and one con- 


§ 32. LAWS, HOW SIGNED.—No bill shall become a law until the 
same shall have been signed by the presiding officer of each of the two houses 
in open session, and under such rules as the legislature shall prescribe. 


1., IV., 13; Ia.. III., 15; Mont., V.. 27; the office of the secretary of state, is con- 
Neb.. III., 2. clusive evidence of the regularity of all pro- 

The enrolled bill duly signed by the pre- ceedings necessary for its proper enactment: 
siding officers, fair upon its face and filed in State v. Jones, 6 , $52. 


§. 33. OWNERSHIP OF LANDS BY ALIENS, PROHIBITED— 
EXCEPTIONS.—The ownership of lands by aliens, other than those who in 
good faith have declared their intention to become citizens of the United 
States, is prohibited in this state, except where acquired by inheritance, under 
mortgage or in good faith in the ordinary course of justice in the collection of 
debts; and all conveyances of lands hereafter made to any alien directly, or in 
trust for such alien, shall be void: Provided, That the provisions of this sec- 
tion shall not apply to lands containing valuable deposits of minerals, metals, 
iron, coal, or fire clay, and the necessary land for mills and machinery to be 
used in the development thereof and the manufacture of the products there- 
from. Every corporation, the majority of the capital stock of which is owned 
by aliens, shall be considered an alien for the purposes of this prohibition. 


§ 34. BUREAU OF STATISTICS, AGRICULTURE AND IMMI- 
GRATION.—There shall be established in the office of the secretary of state 
a bureau of statistics, agriculture, and immigration, under such regulations as 
the legislature may provide. : 


§ 35. PROTECTION OF EMPLOYEES.—tThe legislature shall pass 
necessary laws for the protection of persons working in mines, factories, and 
other employments dangerous to life or deleterious to health, and fix pains 
and penalties for the enforcement of the same. 


§ 36. WHEN BILLS MUST BE INTRODUCED.—No bill shall be 
considered in either house unless the time of its introduction shall have been 
at least ten days before the final adjournment of the legislature, unless the 
legislature shall otherwise direct by a vote of two-thirds of all the members 
elected to each house, said vote to be taken by yeas and nays and entered upon 
the journal, or unless the same be at a special session. 


ore Ark., V., 34; Colo., V., 19; Md., IIL, 27; Mich., IV., 28; and Tex.. IIL. 37; Wy., IIL, 


$ 37. REVISION OR AMENDMENT.—No act shall ever be revised or 
amended by mere reference to its title, but the act revised or the section 
amended shall be set forth at full length. 


Cal., IV.. 24: Fla., III.. 16; IN.. IV., 13; an act under a title which simply provides 
Ind., IV., 21; Kan.. II.. 15: La., 30; Mont., for the amendment of such section by its 
V., 2: Nev., IV.. 17: N. Dak., IL, 64; Or., number, without any designation of the sub- 
IV.. 22; Tex.. XII., 18; Va., V.-VI., 30. ject matter to be amended: Marsten v. 


Cf. Ala., IV.. 2; Colo.. V.. 24; Mo.. 1V.. 3: Humes. 3 W.. 267: distinguished in State v. 
RE III., 11; N. J., IIL., 7; Pa., III., 6; Tex., Halbert, 14 W., 308. 
III _ 36. Under this provision a section of an act 


A section of the code may be amended by cannot be amended by any reference thereto, 
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but such amendment must be by setting repeal every provision of the old section: Id. 
forth the amendment at full length: Bierer An office is not abolished by a statute 
v. Blurack, 9 W., 63, 65. which repeals a portion of a former Statute 

When an act provides that a certain sec- respecting the duties of the office, but omits 
tion of a law shall be amended ‘‘so as tọ a provision as to compensation; and that 
read as follows,” and sets out the language part of the original enactment which is re- 
of the amendatory section, the effeet is to pealed remains the same as if there had 
substitute the language of the amended sec- been no enactment: Mudgett v. Liebes, 14 
tion in place of the section amended, and ta W., 482, 486. 


§ 38. LIMITATION ON AMENDMENTS.—No amendment to any 
bill shall be allowed which shall change the scope and object of the bill. 


Cf. Mont.. V.. 19; N. Dak.. II., 58; Wy., III.. 20. 


$ 39. FREE TRANSPORTATION TO PUBLIC OFFICERS PRO- 
HIBITED.—It shall not be lawful for any person holding public office in 
this state to accept or use a pass or to purchase transportation from any rail- 
road or other corporation, other than as the same may be purchased by the 
general public, and the legislature shall pass laws to enforce this provision. 


Cf. Ala.. XTIT., 23: Ark., XVII., 7; Cal., Rev., XIII., 6; Pa., XVII., 8. 
XII., 19; Fla., XVL., 31; Mo., XII., 24: .'N, y See infra Art. XII., $ 20. 


ARTICLE III. 
THE EXECUTIVE. 


§ 1. EXECUTIVE DEPARTMENT.—The executive department 
shall consist of a governor, lieutenant governor, secretary of state, treasurer, 
auditor, attorney general, superintendent of public instruction, and a com- 
missioner of public lands, who shall be severally chosen by the qualified elect- 
ors of the state at the same time and place of voting as for the members of the 
legislature. 

Cf. Ala., V.. 2, 3; Ark., . 2; Colo., IV., A member of the state board of educa- 
1; Conn.. IV.. 2; Del., it. : Fla., IV., 1; tion is an executive officer within the mean- 
‘ j V., 1; Kan I., 1; Ky., 63; Ha A this section: Id.; State v. Smith, 6 
Mich., Vas 3: Miss, V., 116: Mont.. VII., 1: Tris section dors not limit the executive 
N. J., V.. 2; Neva. V.. 2; N. Y. IV, 3: N. officers of the state to those enumerated 
Dak., IIL, 1, 2; Or.. V., 4; Pa., IV., 2; S. C., therein. The object was to classify ‘the ex- 
III., of S. Dak., V., 1: Tenn.. III.. 2; Va., ecutive department, rather than the ex- 
IV.. 2, 22: Wis.. V., 3: Wy., IV., 1, 11. clusively establish its officers: Sate v. Wo- 


the language of this section is mandatory: mack, supra. 
State v. Womack, 4 W., 


§ 2. GOVERNOR, TERM OF OFFICE.—The supreme executive 
power of this state shall be vested in a governor, who shall hold his office for 
a term of four years, and until his successor is elected and qualified. 


Cf. Ala., V., 2; Ark., VI., 2; Cal, V., 1; R. I., VIIL, 1; S. C.. IIL. 1; S. Dak., IV., 1; 
Fla., IVa, 2; 'Colo.. IV., 2 Conn.. I\., 1; Tenn., IIT., 1; Tex., IV.. 1; Yin VI. 
Del. II., 1: Gan V.. 1 (2); Ia., pi 1; Ill, Amend.; Va., IV., 1; W. Va., VII, 5; Wy., 
Ky., 70; La.. 59; Mo.. V.. 5; Me., V.. Pt. I., Under this section tha governor is to be 
1; Mda.. II. 1; Mass., II. $ I. 1: Mich. V.. considered the head of the ex cutive depart- 
1. Miss., V.. 115; Mont., VII., 5; Nev., V., 1; ment, in which department other officers 
Neb., V.. 6 N. H.. Pt. II., 41; N. J., V., 1; may exist whose functions art executive: 
N. C.. IIL., 1; N. Dak.. IHL 71; N. Y.. Rev.. State v. Womack. 4 W.. 19: &e State v. 
IV.. 1; Ohio, III., 5; Or., V., 1; Pa., IV., 2; Smith, 9 W., 195; State v. Smith, 6 W., 496. 


§ 3. OTHER EXECUTIVE OFFICERS, TERMS OF OFFICE.— 
The lieutenant governor, secretary of state, treasurer, auditor, attorney gen- 
eral, superintendent of public instruction, and commissioner of publie lands 
shall hold their offices for four vears respectively, and until their successors 
are elected and qualified. 
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$ 4. RETURNS OF ELECTIONS, CANVAS, ETC.—The returns of 
every election for the officers named in the first section of this article shall be 
sealed up and transmitted to the seat of government by the returning officers, 
directed to the secretary of state, who shall deliver the same to the speaker 
of the house of representatives at the first meeting of the house thereafter, 
who shall open, publish, and declare the result thereof in the presence of a 
majority of the members of both houses. The person having the highest 
number of votes shall be declared duly elected, and a certificate thereof shall 
be given to such person, signed by the presiding officers of both houses; but 
if any two or more shall be highest and equal in votes for the same office, 
one of them shall be chosen by the joint vote of both houses. Contested elec- 
tions for such officers shall be decided by the legislature in such manner as 
shall be decided by law. The terms of all officers named in section one of this 
article shall commence on the second Monday in January after their election, 
until otherwise provided by law. 


Cf. Ark., VI. 4; Ala., V., 4; Colo., IV., 3; C., III, 3; N. Dak., III.. 74; N. Y., Rev. 
Sa III., 2; Ind., V., 4; Ia., IV., 3. 4; Ind.. IV., 3; Ohio, III., 3; Or., V.. 5; Pa., IV., 2! 
V., 4; Ida., IV., 2; Dl... V., 4; La., 59: Kan., S. C. III, 4; S. Dak., 1V., 3; Tex., IV., 3; 
IL. 2: Mich.. V.. 4; Me., V., Pt. I., 3; Md.. Tenn.. IIL., 2; Va.. IV., 2; Vt. IX., Amend.; 
TI.. 3; Minn.. V. 2; Mo.. V.. 3; Mont., VIL, W. Va., VIL, 3; Wis., V., 3; Wy., IV., 3. 
2; Neb., V., 3; N. J., V. , 2; Nev., V. 4; N. 


§ 5. GENERAL DUTIES OF GOVERNOR.—The governor may re- 
quire information in writing from the officers of the state upon any subject 
relating to the duties of their respective offices, and shall see that the laws 
are faithfully executed. 


Execution of Laws: Cf. Ala.. V.. &: Ark., Information: Cf. Ala.. V., 6: Ark., VI., 7; 
VI. 7; Gal, V. 7: Colo.. IV., 2: Conn.. IV Cal, V., 6: Colo. IV. 8: Conn., IV., 6: 
9; Del., III. m ‘Fla, IV.. 6; ian IK 5: 11.: Del.. ITI., 10; Ia.. IV., 8; Ida., IV., 8; Ind., V., 
V.. 6: Ind.. 5 6; Ta.. IV. 9; Kan., I., 15: Kan.. I., 4; Ky., 38; La.. 70; Mich., V., 6; 
Ky.. 81; La., YI, Me., Pt. Te 12: Md.. II., Miss.. V.. 120; Me.. V., Pt. I.. 10: Mad.. II., 
Mich., V., 6; Minn.. V.. 4; Miss. V.. 13; 18; Minn., V.. 4; Mont.. win 10: Neb., Exec. 
Mo.. V.. 6; Mont., VII., 5; Neb., V., 6; Nev., 7; Nev.. V., 6: N. C.. TIT., 7; N. Y., Rev., IV., 
V.. 7; N. J.. V., 6; N. C., III, 7; N. Dak, £N. Dak.. III.. 45; Ohio.. "IE. 6; 'Or., V., 13; 
III.. 71; Ohio, III., 6; Or.. V.. 10; Pa., II.. Tenn., IIT. 18: Tex., ITI., 26: Va.. IV., 6; 
13; R. I., VIL, 2; 8. C, IIL, 12: S. Dak., IV.) Wis, Ve 4: W. Val Va N. Y, IW! 4 
1; Tenn., TII.. 10: Tex.. IV.. 10; Vt., Pt. II.. Amend. 

11: xe a 5: W. Va., VII., 5; Wis., V., 5; 


Ow: 


$ 6. FESSAGES.—He shall communicate at every session by message 
to the legislature the condition of the affairs of the state, and recommend 
such measures as he shall deem expedient for their action. 

Ala.. Va 7; Cal. V.. 10; Colo, IV.. 8; Nev., V.. 10: N. Dak., IIL, 45; Ohio, IIT., 7; 
Ida., IV.. 8; Kan., I., 5; Ky.. 79: La., 71: Or., V., 2: Pa., IV.. 1; S. C.. TII., 15; S. Dak., 
Minn, Vi. 4: Me. Va PU L, 9; Md. IL, 19; IV. 5: Tenn.. ITI, 2: Va. IV. 5; W. Va. 
Mich. Va 8: Miss V. 122: Mo. Va 10:0 VIE, 6; Wis, V.. Wy. IV. 4. 

Mont.. VIL., 10; Neb.. V.. TON. Y. VIL, 4; 
§ 7. EXTRA LEGISLATIVE SESSIONS.—He may, on extraordin- 
ary occasions, convene the legislature by proclamation, in which shall be stated 


the purposes for which the legislature is convened. 


Cf. Ala.. V.. 10; Ark., VI.. 19; Cal., IV., 8; N. Y., Rev.. IV., 4; Nev.. V.. 9: N.J. V., 
9: Colo., IV., 9; Del, III. 12; Fla., 8; 6: N. Car.. III., 9; N. Dak., TII., 15; Ohio, 
Ga., V., 1 (13); Ia., IV., 14: HL, V., 8: ida.. HL 8: Or.. V., 12; Pa., IV.. 12; R. I., VII, 
IV.. 9: Kan., I., 5: Ky., 80; La., 72: Me., V., ; S. Car.. TII., 16: S. Dak.. IV.. 4; Tenn.. II,, 
Pt. I., 13; Md. II., 16: Mich., V., 7; Minn., a: T IV., 8: Wis.. V. 4; wW. Va., VII., 7: 
V., 4; Mo., V.a 9; Mont., VII., 11; Neb., V. Wy Iv., 4. 


$8 COMMANDER-IN-CHIEF.—Te shall be commander-in-chief of 
the military in the state, except when thev shall be called into the service of 
the United States. 
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Cf. Ia., IV., 7; Ida., IV., 4; Mo., V., 7: 75; Me, V., Pt. I., 7; Md., II., 8; Mass., IL, 
Mont.. VII., 6; Neb., V., 14; N. C., "TIL, 8; 1, 7; Minn., V., 4; Miss., Va 119; Nev., V., 
N. Dak.. III., 75: Pa.. IV., 7; S. Dak., IV.. 4; 5i N. H. , y 6: N. Y. : 
4. Ve 4: Ohio, IIL.. 10; Or. 9: R. I. VIL, 


W. Va.. VII; Wy., TV. 
Id., Ala., V. 18: Ark.. VI., 6; Colo., IV., . C., IIL, 10; Tenn., ii. "5: Tex., IV., 


Conn, IV. 8; Del, IIl, 1; Fl la., TVs a Wis, V, A 
Ga., sok (11) ; IL., VG 14; Ind., s: Ky., 

§ 9. PARDONING POWER.—The pardoning power shall be vested in 
the governor, under such regulations and restrictions as may be prescribed by 
law. 


Cf. . 12; Ark., IV.. 18; IN., V., 13; Minors committed to reform school are 
la IV. mc da., IV., 7: Minn.. V., 4; Mo, wards of the state and have no right to trial 
Vo 8: Stents VIIL., 9; Nev.. V., 18; N. Dak., by jury. nor do they come within the par- 
III., 76; N. Y.. Rev.. IVY. 5: Or.. V., 14; Pa., doning power, any more than persons com- 
IV., 9; S. Dak.. IV., 5; Tex., IV., 2; Wis, mitted to the insane asylum: In re Mason, 
Va 6; Wy., IV., 5. 3 W., 609, 611. 

§ 10. VACANCY IN.—In case of the removal, resignation, death, or 
disability of the governor, the duties of the office shall devolve upon the 
lieutenant governor, and in case of a vacancy in both the offices of governor 
and lieutenant governor, the duties of governor shall devolve upon the secre- 
tary of state, who shall act as governor until the disability be removed or a 


governor be elected. 


Cf. Cal., V., 16; Colo., IV., 13: Conn., IV., See infra § 16. 

14; Fla., TV., 19: DL. V., 17; Ind.. V., 10; Ia., Forfeiture, as used in connection with 
IV., 17: Ida., IV., 12; Ky., 84; La., 62; Me., penal law, is defined to be "penalty cr pun- 
V., 1: Mass., XI. 2; Mich., V.. 12; Miss., V., ishment for a default, wrong, or offense, by 
131; Mo., V., 16; Mont.. a 14; Neb.. V., divesting the wrong-doer’s title to scme 
16; Nev., V., 18; N. H., XI.. 49; N. J., x 12: property—usually property involved in the 
NU Y., Rev.. IV.. 6, 7: N. Ca. 111.. 12: N. wrong”; or “the lots of lands or goods by 
Dak.. TII., 72; Ohio, lil. 15: Or., V., 8: Pa., reason of some act in contravention of law”: 
IV., 138: R. I., VIL, 9: S. C., III.. 9: 8. Dak. Abbott’s Law Dict.. voce Forfeiture. 

IV. 6: Tenn., IIL, 12; Tex., IV., 17: Wis. 


§ 11. REMISSION OF FINES AND FORFEITURES.—The gov- 
ernor shall have power to remit fines and forfeitures, under such regulations 
as may be prescribed by law, and shall report to the legislature at its next 
meeting each case of reprieve, commutation, or pardon granted, and the 
reasons for granting the same, and also the names of all persons in whose favor 
remission of fines and forfeitures shall have been made, and the several 
amounts remitted, and the reasons for the remission. 


Cf. Fla., TV., 11; Ga.. V., 1 A: Ida., IV., 7; N. Y.. Rev.. IV., 5; S. Dak., IV., 5; Wy., 
Ky., 77; Mont., VIL, 9; N. Dak., IIL, 76; IV., 5. 

§ 12. VETO POWER.—Every act which shall have passed the legis- 
lature shall be, before it becomes a law, presented to the governor. If he 
approves, he shall sign it; but if not, he shall return it, with his objections, 
to that house in which it shall have originated, which house shall enter the 
objections at large upon the journal, and proceed to reconsider. If, after 
such reconsideration, two-thirds of the members present shall agree to pass 
the bill, it shall be sent, together with the objections, to the other house, by 
which it shall likewise be reconsidered, and if approved by two-thirds of the 
members present, it shall become a Jaw; but in all such cases the vote of both 
houses shall be determined by the veas and navs, and the names of the members 
voting for or against the bill shall he entered upon the journal of each house 
respectively. If any bill shall not be returned by the governor within five 
days, Sundays excepted, after it shall be presented to him, it shall become a 
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law without his signature, unless the general adjournment shall prevent its 
return, in which case it shall become a law unless the governor, within ten 
days next after the adjournment, Sundays excepted, shall file such bill, with 
his objections thereto, in the office of secretary of state, who shall lay the same 
before the legislature at its next session, in like manner as if it had been re- 
turned by the governor. If any bill presented to the governor contain several 
sections or items, he may object to one or more sections or items while approv- 
ing other portions of the bill. In such case he shall append to the bill, at the 
time of signing it, a statement of the section or sections, item or items, to 
which he objects, and the reasons therefor, and the section or sections, item 
or items, so objected to, shall not take effect unless passed over the governor’s 
objection, as hereinbefore provided. 

Cf. Ala., V.. 13; Ark., VIL, 15, 16; Colo., V., 35; N. H., Pt. IL, 44; N. J., Vi 7; N. Y.. 
IV., 11; Cal, IV., 16; Conn., IV., 12; Fla., Rev. ‘IV., 9: Or. V., is) Pal, Te 13, 16; 
II.. 28; Ga.. V., 1 6); Ida., IV., 10; ÙL, V. 8. CL, IV) 22: S. Dak.. IV., 9; Tenn., IV., 

16; Ind., V., 14; Ia., III., 16; Kau., IL., 14; Ky., Tex., IV., 14; Vt., Amend. "XIL: Va., IV., a 
xs! La.. 73; Me., IV., Pt. IIL, 2; Ma. III, 30; W. Va. VIL. 14; Wis., V., 10; Wy., IV., 8 
Masas., Pt. 1I., Ch. I., 2; Mich., IV., 14; Minn., Disapproval of Items: Àla., IV., 14: Ark.. 
IV., Il; Miss., IV.. 72; Mo., V., 12; Mont, VI, 17; Colo., IV., 12; Fla., IV., 18; Ga., V., 
VII., 12; N. Dak., TII., 79; Neb., V., 15: Nev., 1 (16); La., 74; Amend. N. J., Ve ig ‘Amend. 
§ 13. VACANCY IN APPOINTIVE OFFICE.—When, during a 
recess of the legislature, a vacancy shall happen in any office the appointment 
to which is vested in the legislature, or when at any time a vacancy shall have 
occurred in any other state office for the filling of which vacancy no provision 
is made elsewhere in this constitution, the governor shall fill such vacancy by 


appointment, which shall expire when a successor shall have been elected and 
qualified. 


Of. Ark.. VI., 23; Colo., IV., 6; Fla., IV.. 7; out provision for holding over, the governor 
Ind., V., 8: la., tv. 19; Ida., IV., 6; Kan., may fill the vacancy under this provision 
I, 14; La., 69: Ma. IL, 10: Minn., V., 4; and an appointee continues to hold until 
Mo., V., 2; Mont. VII.. 7; Neb., V., 10; Nev., the election of a successor: State v. Smith, 
V.. 8; N. J., V., ee x Dak., III., 78: Or.. 9 W., 195, 199. 

V. 16; R. I., VII. S. Dak., IV.. 8; Tenn., See infra Art. XIII., $ 1, appointment of 


Ut, i4; Tex., IV. 12 W. Va. VIL, 9. officers. 

If the term ‘of a state officer expires, with- 

§ 14. SALARY.—The governor shall receive an annual salary of four 
thonsand dollars, which may be increased by law, but shall never exceed six | 
thousand dollars per annum. 

Cf, Ala. V.. 19; Ark.. VL, 1; Cal, V.. 19; Dak., II.. 84; N. Y., IV., 8; N. Y.. Rev., 
Conn., IV.. 4; Ida., IV., 19; La. 67; Md. IV., 4: Ohio, IIL, 19; R. I, VIL, 11; S. C., 
IX.. 1; Mont, VIL, 4; N. C, IIL, 15; N) HL, 14; Wis, V., 5. 

§ 15. COMMISSIONS, HOW ISSUED.— All commissions shall 
issue in the name of the state, shall be signed by the governor, sealed with the 
seal of the state, and attested by the secretary of state. 

Ala. V.. 13: Ark. VIL, 17; Cal, V. 15; Neyv., V., 16: N. H., Pt. II.. 86: N. J. VIIL, 
Conn. IV N; Fla. IV.) 14: Ind. XV., 6; 3: N! ©., IIL, 16; Onio, III., 13; Or., V., 18: 
Ia., IV., 21; Ida., IV., 16: Kan., 1., 9; La.. Pa.. IV.. 22; R. I.. VIL, 8; S. C.. IIT., 19; 

Mont.. VIL, 18; Me., IX., 3; Md., IV., Pt. Tenn., III., 16: Tex., IV.. 20; Vt, Pt. II, 23, 


v9; 
T.13; Mass.. D IL. Ch. VL, 4; Mich., V., 19; Va., IV. 7; W. Va., IIL., 8. 
Miss., V., 127; Mo., V.. 23; Neb., Exec, 14; 


16. LIEUTENANT GOVERNOR, DUTIES AND SALARY.—The 
lieutenant governor shall be presiding officer of the state senate, and shall 
discharge such other duties as may be prescribed by law. He shall receive 
an annual salary of one thousand dollars, which may be increased by the 
legislature, but shall never exceed three thousand dollars per annum. 
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Cf. Cal., V., 15-16; Colo., IV., 13-15; Ida., Mo., V., 15-17; Nev.. V., 17-18; N. Y.. IV., 6-8; 
IV., 13-14: IL, V., 17-19; lnd., V., 10-11; Ia., N. Dak., III., 77; Neb., V., 16-18; Ohio, III.. 


IV., 17-18: Kan., I., 12; Ky., 84-87; Mont.. 15-17; Tex., IV.. 16-18; N. C., III., 11-12; S. 
VII. Ea Me., V.. Pt. I., 14; Md., II., 7; Dak., IV. "6-7: Wis., V., 7-8. 
Mich., , 12-14; Minn., V. , 6; Miss., V., 131; See supra $ 10. 


$ 17. SECRETARY OF STATE, DUTIES AND SALARY.—The 
secretary of state shall keep a record of the official acts of the legislature and 
the executive department of the state, and shall, when required, lay the same, 
and all matters relative thereto, before either branch of the legislature,’ and 
shall perform such other duties as shall be assigned him by law.* He shall 
receive an annual salary of twenty-five hundred dollars, which may be in- 
creased by the legislature, but shall never exceed three thousand dollars per 
annum. 

(1). Cal., V., 18; Fla.. IV., 21; Nev., V., 2; Ma.. IL, 28; Nev., V., 20: N. Dak., III., 83; 
Or., VI., 2; Wis., VI., 2 Or., VI., 2: Pa., II, 18; 8. Dak., VL, 13: 

(2). Cf. Ala., VI., 2i; Ark., VI., 6; Cal, V., Tenn., TIL, 17; Tex., IV., 2; Va., IV.. 13: 
8; Conn., IV., 18; Del, ID., 15; Iil, V., i; Wis., VL, 2; Wy., IV., 12. 

Ind.. VI., 1; Ia.. IV., 22; Ky., 93; Mo., V., 16; 

& 18. SEAL. There shall be a seal of the state kept by the secretary 
of state for official purposes, which shall be called “The seal of the state of 
Washington.” 

Cal, V., 13; Colo., IV., 18: Ida., IV., 15; Ohio, IIT., 12; Pa., IV., 22; S. Dak., XXI., 1; 
Ia.. IV., 20; Kan., I., 8; Miss., V., 11; Mo., V., S. C., II., 18; Tenn., IIL, 15; Tex., IV., 19; 
20; Mont, VIIL. 17; N. Dak., XVII. 207; Wy., IV.. 15. 

Neb., V., 23; Nev., V., 15; N. C., IIL., 16; See infra Art. XVIII, § 1, seal of the state. 

§ 19. STATE TREASURER, DUTIES AND SALARY.—The treas- 
urer shall perform such duties as shall be prescribed by law. He shall receive 
an annual salary of two thousand dollars, which may be increased by the 
legislature, but shall never exceed four thousand dollars per annum. 

§ 20. STATE AUDITOR, DUTIES AND SALARY.—The auditor 
shall be auditor of public accounts, and shall have such powers and perform 
such duties in connection therewith as may be prescribed by law. He shall 
receive an annual salary of two thousand dollars, which may be increased by 
the legislature, but shall never exceed three thousand dollars per annum. 

§ 21. ATTORNEY GENERAL, DUTIES AND SALARY.—The at- 
torney general shall be the legal adviser of the state officers, and shall perform 
such other duties as may be prescribed by law. He shall receive an annual 
salary of two thousand dollars, which may be increased by the legislature, but 
shall never exceed thirty-five hundred dollars per annum. 

§ 22. SUPERINTENDENT OF PUBLIC INSTRUCTION, DUTIES 
AND SALARY.—The superintendent of public instruction shall have super- 
vision over all matters pertaining to public schools, and shall perform such 
specific duties as may be prescribed by law. He shall receive an annual salary 
of twenty-five hundred dollars, which may be increased by law, but shall 
never exceed four thousand dollars per annum. , 

§ 23. COMMISSIONER OF PUBLIC LANDS—COMPENSATION. 
—The commissioner of public lands shall perform such duties and receive 
such compensation as the legislature may direct. 

§ 24. RECORDS, WHERE KEPT, ETC.—The governor, secretary of 


state, treasurer, auditor, superintendent of public instruction, commissioner 


CONSTITUTION OF THE STATE OF WASHINGTON. 2088 


of public lands, and attorney general shall severally keep the public records, 
books, and papers relating to their respective offices at the seat of government, 
at which place also the governor, sccretary of state, treasurer, and auditor shall 


reside. 
Office at Seat of Government: 8S. Dak., IV., 12 


§ 25. QUALIFICATIONS.—No person except a citizen of the United 
States and a qualified elector of this state shall be eligible to hold any state 
office, and the state treasurer shall be ineligible for the term succeeding that 
for which he was elected. The compensation for state officers shall not be 
increased or diminished during the term for which they shall have been 
elected. The legislature may, in its discretion, abolish the offices of the 
lieutenant governor, auditor and commissioner of public lands. 


Cf. Mont.. VU., 1: N. Dak., III., 82; 8. VIL, 1; Ne V., 3; Or., VL, 1; Pa., IV., 21; 
Dak., IV., 12: Wy.. IV., 2. S. Dak., 12. 

AS a general rule the term "state officer” Conner io Not to be Increased, ete.: 
fts applicable only to those superior exec- Cal., V., 19; Conn., IV., 4; Ohio, III., 19; N. 
utive officers who constitute the heads of the C.. III.. 15: S. C., III., 13. 
executive departments. The consiitution See references to Art. II., § 25 supra. 
does not in terms say who they shall be, but See infra § 14, Art. IV., of judges may be 
jt i£ no icable that this article is devoted en- increased. 
tirely to superior state officers: State v. See infra ATE XI., § 8. 

Smith, 6 W., 494, 496. S:e § 1 of this article. See supra § % Art. I1., of officers generally 

Ineligibilitvy of treasurer: Cf. Colo., IV., not to be increased. etc. 

21; IlL, V., 2; Mo., V., 2; Me., V., 4,1; Mont., 


ARTICLE IV. 
THE JUDICIARY. 


§ 1. JUDICIAL POWER, WHERE VESTED.—The judicial power 
of the state shall be vested in a supreme court, superior courts, justices of the 
peace, and such inferior courts as the legislature may provide. 


Cf. Cal., VI., 1: Ida., V., 2; IN., IV., 1; See 8$ 11, 12, of this article. 
Mich., VE 1; Mont., VITI., 1; Nev., vu., T There is no court apmırt from the officer 
N. C., IV., 4; N. Dak., IV., 85: 8. C., IV., 1; who is by the constitution designated as a 
§. Dak., vV. 1: Wy V., 1. Justice | of the peace: Strate v. Superior Ct., 
By the cdnstitution all the judicial power 7 W., 
(which is a distinct branch of sovereignty) A Judicia] court cannot exercise legisla- 
{ds vested in the courts therein created, in- tive functions, and the legislature cannot 
dependent of legislation, their jurisdiction impose such powers upon it: Territo V. 
is universal, covering the whole domain of Stewart, 1 W., 98. 110; and a statute author- 
judicial power. To the legislature. however, izing the creation of a municipal oorpora- 
the constitution delegates authority to tion by a judicial court is unconstitutional, 


transfer from one constitutional court to 
another certain limited portions 2 gnora; 
power: In re Cloherty, 2 W., 137, 

The legislature may provide iis yee 
courts, not specially mentioned in the con- 
stitution, with such inferior judicial power 


F a delegation of legislative functions: Id., 


The trustees of the reform schoal are in- 
vested with authority to decide what chil- 
dren are of such a vicious disposition as to 
be detrimental to its interests, and this au- 
thority does not contravene this section of 


as it may deem wise: 
A court for the administration of munici- the constitution: In re Mason, 3 W., 609. 

pal ordinances may he created by an act of 

the legislature. Cities have no inherent 

power to create such court: Id., 


§ 2. SUPREME COURT.—The supreme court shall consist of five 
judges, a majority of whom shall be necessary to form a quorum and pro- 
mounce a decision. The said court shall always be open for the transaction 
of business except on non-judicial days. In the determination of causes, all 
decisions of the court shall be given in writing, and the grounds of the decision 
shall be stated. The legislature may increase the number of judges of the 
supreme court from time to time, and may provide for separate departments 
of said court. 

Cf. Cal., Art. VI., § 2 

§ 3. ELECTION AND TERMS OF SUPREME JUDGES.—The 

judges of the supreme court shall be elected by the qualified electors of the 
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state at large, at the general state election, at the times and places at which 
state officers are elected, unless some other time be provided by the legislature. 
The first election of judges of the supreme court shall be at the election which 
-shall be held upon the adoption of this constitution, and the judges elected 
thereat shall be classified by lot, so that two shall hold their office for the term 
of three years, two for the term of five years, and one for the term of seven 
years. The lot shall be drawn by the judges who shall for that purpose assem- 
ble at the seat of government, and they shall cause the result thereof to be 
certified to the secretary of state, and filed in his office. The judge having 
the shortest term to serve, not holding his office by appointment or election 
to fill a vacancy, shall be the chief justice, and shall preside at all sessions of 
the supreme court, and in case there shall be two judges having in like manner 
the same short term, the other judges of the supreme court shall determine 
which of them shall be chief justice. In case of the absence of the chief 
justice, the judge having in like manner the shortest or next shortest term 
to serve shall preside. After the first election the terms of judges elected 
shall be six years from and after the second Monday in January next succeed- 
ing their election. If a vacancy occur in the office of a judge of the supreme. 
court, the governor shall appoint a person to hold the office until the election 
and qualification of a judge to fill the vacancy, which election shall take place- 
at the next succeeding general election, and the judge so elected shall hold 
the office for the remainder of the unexpired term. The term of office of the 
judges of the supreme court first elected shall commence as soon as the state 
shall have been admitted into the Union, and continue for the term herein 
provided, and until their successors are elected and qualified. The sessions of 
the supreme court shall be held at the seat of government until otherwise 
provided by law. 
Wis., VII., 9; Nev., VI., 3. 


§ 4. JURISDICTION.—The supreme court shall have original juris- 
diction in habeas corpus and quo warranto and mandamus as to all state 
officers, and appellate jurisdiction in all actions and proceedings, excepting 
that its appellate jurisdiction shall not extend to civil actions at law for the 
recovery of money or personal property when the original amount in contro- 
versy or the value of the property does not exceed the sum of two hundred 
dollars, unless the action invoives the legality of a tax, ımpost, assess- 
ment, toll, municipal fine, or the validity of a statute. The supreme court 
shall also have power to issue writs of mandamus, review, prohibition, habeas 
corpus, certiorari, and all other writs necessary and proper to the complete 
exercise of its appellate and revisory jurisdiction. Each of the judges shall 
have power to issue writs of habeas corpus to any part of the state upon petition 
by or on behalf of any person held in actual custody, and may make such 
writs returnable hefore himself, cr before the supreme court, ur before any 
superior court of the state, or any judge thereof. 


Cf. Cal., III., 4: Colo., VI., 3; Mont., VIII., allegation that property sought to be re- 
3: Nev., VIL, 4; N C., IV., 8; N. Dak., IV., covered is of a certain value uoes not estab- 
87: S. Dak., V., 3; Tex. V., 3: Wis., VIL, 3. lish such value for the purpose of giving - 

AMOUNT IN CONTROVERSY. — While appellate jurisdiction. The value in such 
the amount claimed is held to be the origi- case is that found by court or jury: Herin 
nal amount in controversy, yet the bare v. Pugh, 9 W.. 637. 
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The amount must exceed two hundred 
dollars, otherwise no SUPERI will lie: Pen- 
ter v. Straight, 1 W., 

Where the first a Fo action in a com- 
pam alleged damages in the sum of two 

undred dollars and the second in the sum 
of five hundred dollars, a demurrer sus- 
tained to the latter cause does not reduce 
the amount in controversy to two hundred 
dollars, there being no amendment reduc- 
ing the demand below seven hundred dollars 
as prayed for, and the supreme court has 
jurisdiction thereof on appeal: 

The provisions of this section, limiting the 
appellate jurisdiction of the supreme court 
in civil actions to cases where the ‘“‘original 
amount in controversy’ does not exceed 
two hundred dollars, has application to tne 
amount sued for and not to the judgment 
naered: Bleecker v. Satsop Ry. Co., 3 W., 


The limiting words in this section are ‘“‘ex- 
cepting, etc., e two hundred dol- 
lars ($200): Id., 78. See also Herrin v. 
Pugh, 9 W., 

An appeal will not lie from a judgment 
where the original amount in controversy 
is less than two hundred dollars, and does 
not involve the legality of a tax, etc., al- 
though the action may be for the recovery 
of a portion of a stipulated price under a 
contract which, in the aggregate, exceeds 
two hundred dollars in amount: Lotz v. 
Mason Co., 6 W., 166; Doty v. Krutz, 13 W., 
169, 170. 

This cause involves the “legality of a 
statute” and is appealable under this sec- 
tion: Cox v. Holmes, 14 W., 

The supreme court has no SV icisdtetion to 
review the action of the superior court by 
means of certiorari proceedings when the 
original amount in controversy is not suffi- 
cient to authorize an appeal: State v. Su- 
perior Court, 8 W., 271; compare State v. 
Superior Court, 9 W., 369. 

In the action of claim and delivery, where 
an appeal to the supreme court was taken, 
the test of jurisdiction is not the original 
claim in attachment ($197.50), but the value 
of the specific property, the possession of 
which (valued at $80) was sought thereby: 
Eidson v. Woolery, 10 W., 225, 226. 

The term “proceedings” in this eection 
covers applications for relief not included 
in an ordinary proceeding. such as prcceed- 
ings under the insolvency law, condemna- 
tion, habeas corpus, quo warranto, and the 
like; arrest in civil actions being a provis- 
ional remedy, ancillary to the main action, 
does not fall within the class covered by 
the term proceedings: Cline v. Harmon, 2 
WwW., 155. 157; Windt v. Banniza, 2 W., 147, 
followed. 

EXTRAORDINARY WRITS. — The su- 
preme court being authorized to issue writs 
of mandamus, must In a proper case exer- 
cise the power granted: tate v. Superior 
Court, 12 W., 677, 684 
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The original jurisdiction in habeas cor- 
pus, quo warranto and mandamus as to all 
state officers, granted the supreme court 
by this section, does not exclude the juris- 
diction of superior courts to issue the same. 
Each court has original concurrent juris- 
diction in the issuance of such writs: Jones 
v. Reed, 3 W., 57, 62. 

A member of the boerd of regents of the 
State agricultural college is not a state offi- 
cer over whom the supreme court has orig- 
inal jurisdiction in mandamus proceedings 
within the meaning of this section: State 
v. Smith, 6 W., 496; State v. Smith, 9 W., 
195. Such officers are state officers, but not 
such as contemplated by this provision: 
State v. Smith, 6 W., 498. 

While it ts true that the constitution in- 
vests the supreme court with original juris- 
diction in habeas corpus, under this sec- 
tion, it does not follow that it must take 
original jurisdiction in cases that have been 
commenced in the superior court or before 
a judge thereof: In re Graham, 7 W., 237, 


Under § 24 of the enabling act and the 
Laws 90, p. 94, continuing in force all 
laws applicable to the state form of vV- 
ernment, the provisions of chapter 58, Sode 
81 (title 33, chapter 4, infra), rewandinc 
habeas corpus, are applicable "to the su- 
preme court: In re Rafferty, 1 W., 382. 

The provision vesting the supreme court 
with original jurisdiction in habeas corpus 
is self-executing, and in the absence of leg- 
islation the supreme court has authority to 
establish rules defining the course to be 
pursued in issuing the writ: Id. 

The court, or one of the judges, can grant 
an order nisi, in all cases, and the jurisdic- 
tion is not confined to state officers; but the 
writ should be issued by the clerk of the 
supreme court on a rule nisi; and where the 
writ is returnable before a superior court 
or judge thereof subsequent proceedings 
would be had in such court: : 

The supreme court has power under this 
section, in aid of its appellate jurisdiction, 
to issue a writ of prohibition against the 
lower court, when the lower court threat- 
ens to act in excess of its jurisdiction, in a 
matter affecting an appeal: State v. Supe- 
rior Court, 3 W., 696; State v. Superior 
Court, 12 W., 677, 

STATEMENT "OF FACTS. —The effect of 
Laws °93, 116, $ 12, In substantially plac- 
ing the se Herter of a statement of facts 
on appeal in the hands of litigants, or their 
attorneys, is not unconstitutional: State v. 
Arthur, 7 W., 

The supreme court has jurisdiction to 
issue writs of prohibition to restrain supe- 
rior courts from proceeding without, or in 
excess of, jurisdiction, and it is not re- 
stricted in the exercise of such power mere- 
ly to cases where it may be necessary in aid 
of its appellate jurisdiction: State v. Supe- 
rior Court, 15 W., 


SUPERIOR COURT—ELECTION OF JUDGES, TERMS OF, 


ETC.—There shall be in each of the organized counties of this state a superior 
court, for which at least one judge shall be elected by the qualified electors of 


the county at the general state election: 


Provided, That until otherwise 


directed by the legislature one judge only shall be elected for the counties 
of Spokane and Stevens; one judge for the county of Whitman; one judge 
for the counties of Lincoln, Okanogan, Douglas, and Adams; one judge for 
the counties of Walla Walla and Franklin; one judge for the counties of 
Columbia, Garfield, and Asotin; one judge for the counties of Kittitas, Yak- 
ima, and Klickitat; one judge for the counties of Clark, Skamania. Pacific, 
Cowlitz, and Wahkiakum; one judge for the counties of Thurston, Chehalis, 
Mason, and Lewis; one judge for the county of Pierce; one judge for the 
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county of King; one judge for the counties of Jefferson, Island, Kitsap, San 
Juan, and Clallam; and one judge for the counties of Whatcom, Skagit, and 
Snohomish. In any county where there shall be more than one superior 
judge, there may be as many sessions of the superior court at the same time 
as there are judges thereof, and whenever the governor shall direct a superior 
judge to hold court in any county other than that for which he has been 
elected, there may be as many sessions of the superior court in said county at 
the same time as there are judges therein or assigned to duty therein by the 
governor, and the business of the court shall be so distributed and assigned 
by law, or, in the absence of legislation therefor, by such rules and orders 
of court as shall best promote and secure the convenient and expeditious 
transaction thereof. The judgments, decrees, orders, and proceedings of 
any session of the superior court held by any one or more of the judges of such 
court shall be equally effectual as if all the judges of said court presided at such 
session. The first superior judges elected under this constitution shall held 
their offices for the pericd of three vears, and until their successors shall be 
elected and qualified, and thereafter the term of office of all superior judges in 
this state shall be for four years from the second Monday in January next 
pucceeding their election, and until their successors are elected and qualified. 
The first election of judges of the superior court shall be at the election held 
for the adoption of this constituticn. If a vacancy occurs in the otfice of judge 
of the superior court, the governor shall appoint a person to hold the office 
until the election and qualification of a judge to fill the vacancy, which elec- 
tion shall be at the next succeeding general election, and the judge so elected 
shall hold office for the remainder of the unexpired term. 

Cf. Cal., VI., 6; Wis., VII., 9. shall be uniform both as to duration, com- 

It was intended by this provision to vest mencement and ending thereof, hence tne 
in the legislature discretion to determine act (L. ’90, p. 346) providing for additional 
when and how judicial districts should be judges is void in so far as it changed the 
established: State v. Rusk, 15 W., 403. term of office of judges appointed there- 


The intention of the constitution is that under: State v. Twichell, 4 W., 715. 
the regular term of all superior court judges 


§ 6. JURISDICTION OF SUPERIOR COURTS.—The superior court 
shall have original jurisdiction in all cases in equity and in all cases at law 
which involve the title or possession of real property, or the legality of any 
tax, impost, assessment, toll, or municipal fine, and in all other cases in which 
the demand or the value of the property in controversy amounts to one hun- 
dred dollars, and in all criminal cases amounting to felony, and in all cases of 
misdemeanor not otherwise provided for by law; of actions of forcible entry 
and detainer; of proceedings in insolvency; of actions to prevent or abate a 
nuisance; of all matters of probate, of divorce, and for annulment of marriage; 
and for such special cases and proceedings as are not otherwise provided for. 
The superior court shall also have original jurisdiction in all cases and of all 
proceedings in which jurisdiction shall not have been by law vested exclusively 
in some other court; and said court shall have the power of naturalization 
and to issue papers therefor. They shall have such appellate jurisdiction in 
cases arising in justices’ and other inferior courts in their respective counties 
as may be prescribed by law. They shall always be open, except on non- 
judicial days, and their process shall extend to all parts of the state. Said 
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courts and their judges shall have power to issue writs of mandamus, quo war- 
ranto, review, certiorari, prohibition, and writs of habeas corpus, on petition 
by or on behalf of any person in actual custody in their respective counties. 
Injunctions and writs of prohibition and of habeas corpus may be issued and 
served on legal holidays and non-judicial days. 


Cf. Cal., VI., 5; Mont., VIII., i1; Nev., VI., It is manifest, under this section, that it 
6; N. Dak., IV., 103; Tex., V., 8; Wis., VII., was not the intention of the framers of the 
8; Wy.. V., 10. constitution to exclude any sort of manner 

'Always open: N. C., IV., 22 of causes from the jurisdiction of the super- 


this state are 
jurisdiction: 


The superior courts of ior court, and it seems that it is authorized 


courts of ge eee State v. to enjoin officers of a county, who, in ex- 


Jones, 2 W., 662 


They are ' given by the constitution unli- 
versal original jurisdiction, leaving the leg- 
islature to carve out from that jurisdiction 
the jurisdiction of other courts; they have 
exclusive original jurisdiction of the mat- 
ters enumerated as partkcularly within 
their “original jurisdiction”: Moore v. Per- 
rott, 2 W., 1, 4. 

Under the provision that superior courts 
shall have jurisdiction in all cases in which 
some other court has not been given ex- 
clusive jurisdiction by law, the superior 
courts have concurrent jurisdiction with 
justices of the peace where the sum sued 
for is less than one hundred dollars: State 
v. Hunter, 3 W., 92; and, under this section, 
they have jurisdiction to issue writs of cer- 
ttorari in the common law sense: Wilson 
v. Seattle, 2 W., 543, 545. 

The original jurisdiction in habeas cor- 
pus, quo warranto and mandamus as to all 
state officers, granted the supreme court by 
this section, does not exclude the jurisdic- 
tion of the superior courts to {issue the 
same—each court hae original concurrent 
jurisdiction in the eee of such writs: 
Jones v. heed, 3 W., 
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cess of their powers, are seeking to create 
a burden on the tax-payers by directing an 
illegal expenditure of public money: Kıles- 
chel v. County Commrs., 12 W., 428 

Prohtbition will not He to restrain courts 
having original jurisdiction of cases in equity 
from issuing injunctions in excess of their 
jurisdiction, when there is a complete rem- 
edy by appeal from any final judgment that 
may be rendered by said courts in such 

cases: State v. Jones, 2 W., 662. 

The superior court has no jurisdiction over 
a contest of election of a city officer, In the 
absence of a statute authorizing euch con- 
test, notwithstanding the provisions of this 
section: State v. Superior Court. 14 W., 604 

The jurisdiction to entertain quo warranto 
to determine who is entitled to the office 
of councilman of a city, under this sec:ion, 
is not ousted by § 1031 infra, providing that 
the city council shall be judge of the quali- 
fications of its members and of the election 
returns, as the latter statute affords merely 
a, cumulative remedy: State v. Morris, 14 


"7 © ’ 


EXCHANGE OF JUDGES—JUDGE PRO TEMPORE.—The 


judge of any superior court may hold a superior court in any county at the 
request of the judge of the superior court thereof, and upon the request of 
the governor it shall be his duty todo so. A case in the superior court may be 
tried by a judge pro tempore, who must be a member of the bar, agreed upon 
in writing by the parties litigant or their attorneys of record, approved by the 
court, and sworn to try the case. 


Cal., VI., 8: Colo., VI., 12; Ida., V., 11; A visiting judge, in the absence of an af- 
Mont., VIII., 12; N. Dak., IV., 104; Wy., V., firmative showing to the contrary, is pre- 
11. sumed to possess jurisdiction to discharge 


The vrovision of this section empowering 
the judge of any superior court to hold court 
at the request of the superior judge of any 
county is self-executing: State v. Holmes, 
12 W., 169, 173. 


§ 8. ABSENCE OF JUDICIAL OFFICER.—Any judicial officer who 
shall absent himself from the state for more than sixty consecutive days shall 
be deemed to have forfeited his office: Provided, That in cases of extreme 
necessity the governor may extend the leave of absence such time as the neces- 
sity therefor shall exist. 


the duties of judge of the court to which 
he has been called: P 


Cf. Cal., VIII., 37; Nev., VI..17. 


g 9. “MOVAL OF JUDGES, ATTORNEY GENERAL, ETC.— 
Any judge p any court of record, the attorney general, or any prosecuting 
attorney may be removed from office by joint resolution of the legislature, in 
which three-fourths of the members elected to each house shall concur, for 


VI., 9; Mont., 


Bal. Wash. Code II—55 
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incompetency, corruption, malfeasance, or delinquency in office, or other suf- 
ficient cause stated in such resolution. But no removal shall be made unless 
the officer complained of shall have been served with a copy of the charges 
against him as the ground of removal, and shall have an opportunity of being 
heard in his uefense. Such resolution shall be entered at length on the 
journal of both houses, and on the question of removal the ayes and nays shall 
also be entered on the journal. 


Cf. Cal., VI., 10. 


§ 10. JUSTICES OF THE PEACE.—The legislature shall determine 
the number of justices of the peace to be elected in incorporated cities or towns 
and in precincts, and shall prescribe by law the powers, duties, and jurisdiction 
of justices of the peace: Provided, That such jurisdiction granted by the 
legislature shall not trench upon the Jurisdiction of superior or other 
courts of record, except that justices of the peace may be made police justices 
of incorporated cities and towns. In incorporated cities or towns having more 
than five thousand inhabitants, the justices of the peace shall receive such 
salary as may be provided by law, and shall receive no fees for their own use. 


Cf. Cal.. VI., 11. 

This section is gelf-executing with refer- 
ence to the matter of population, merely the 
matter of fixing salaries being referred to 
the legislature, and the courts are justified 
in receiving testimony to determine the 
amount of popula on. Anderson v. What- 
com Co., 15 . 41. 

The last clause of this section does not 
apply to justices of the peace in incorporated 
cities containing less than five thousand in- 
habitants by the last federal census, but 
which contain more than five thousand in- 
habitants by a census taken pursuant to 
§ 2754 the Code of ’81: Rhode v. Seavey, 
4 W 


Justices of the peace have no jurisdiction 
under this section, in causes in which the 
demand or value of the property in con- 
troversy is one hundred dollars or more: 
Moore v. Perrott, 2 W.. 1; and a judgment 
rendered for a greater amount it void: Id. 


In this case, cause removed to superior 
court held sufficient under Art. XXVII., § 5, 
although amount claimed exceeded constitu- 
tional jurisdiction: ; 

A justice of the peace has no jurisdiction 
of an action for the recovery of a sum due, 
and interest thereon, arising on contract for 
payment of money, when the total amount 
claimed is in excess of one hundred dollars, 
inclusive of interest: State v. Sup:rior 
Court, 9 W., 369; and where a justice of 
the peace has no jurisdiction of the subject 
matter of an action brought before him, 
the superior court cannot acquire any by 
an appeal from the justice: Id. 

See supra Art. IV., $ 6. 

A census taken pursuant to the provisions 
of § 2754 of the Code of ’'81 is not a state 
census within the meaning of this section 
and of § 1640 et seq. supra: Rhode v. Seavey, 
supra. 


§ 11. COURTS OF RECORD.—The supreme court and the superior 
court shall be courts of record, and the legislature shall have power to provide 
that any of the courts of this state, excepting justices of the peace, shall be 


courts of record. 
Cf. Cal., VI., 12. 


$ 12. INFERIOR COURTS.—The legislature shall prescribe by law 
the jurisdiction and powers of any of the inferior courts which may be estab- 


lished in pursuance of this constitution. 


Cf. Cal., VI., 13. 

See notes to § 1 of this article. 

The power conferred upon the legislature 
to create additional inferior courts is not 
one of its original, inherent powers, which 
can be delegated by it, but is a delegated 


power which must be exerctsed in the man- 
ner pointed out. and cannot be again dele- 
gated: In re Cloherty, 2 W., 137. 

The legislature being originally vested with 
authority to create police eee it cannot 
delegate that power to a city: Id., 139. 


g 13. SALARIES OF JUDICIAL OFFICERS—HOW PAID, ETC. 
—No judicial officer, except court commissioners and unsalaried justices of 
the peace, shall receive to his own use any fees or perquisites of office.” The 
judges of the supreme court and judges of the superior courts shall severally, 
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at stated times, during their continuance in office, receive for their services 
the salaries prescribed by law therefor, which shall not be increased after their 
election, nor during the term for which they shall have been elected. The 
salaries of the judges of the supreme court shall be paid by the state. One- 
half of the salary of each of the superior court judges shall be paid by the state, 
and the other one-half by tne ccunty or counties for which he is elected.’ 
In cases where a judge is provided for more than one county, that portion of 
his salary which is to be paid by ihe counties shall be apportioned between or 

mong them according to the assessed value of their taxable property, to be 
determined by the assessment next preceding the time for which such salary 
is to be paid. 


(1). Cal, VI., 15; Colo.. 18; Ida. V., 8S. Dak., V., 30; Wy., V., 17. 
My Mont. VIIL 30; pinn. Wei. 6: i, Bak., (2). Cal, VI 
; Nev., VL, . Y., Hes, N I., 20; 


§ 14. SALARIES OF SUPREME AND SUPERIOR COURT 
3 UDGES.—Each of the judges of the supreme court shall receive an annua! 
salary of four thousand dollars ($4,000); each of the superior court judges 
shall receive an annual salary of three thousand dollars ($3,000), which said 
salaries shall be payable quarterly. The legislature may increase the salaries 
of the judges herein provided. 


Cf. Cal., VI., 17. 


§ 15. INELICIBILITY OF JUDGES.—The judges of the supreme 
court and the judges of the superior court shall be ineligible to any other office 
or public employment than a judicial office or employment during the term 
for which they shall have been elected. 


Cal., VI., 18; Nev., VI., 11; madi; VII., 16; Ind., 113; Demora v. Scates, 50 Kan., 275; 
Cf. Wis., VIL, 10; Minn., Vİ., 11. 34 Am. St. Rep., 113; Searcy v. Grow, 1b 
The provisions of &$ 18, 19, ny, 93, p. 301, Cal., 118; People v. Leonard, 73 Cal., 230; 


are not open to the objection that it imposxs 
a public employment upon judges which is 
non-judicial, in violation of this fae aa 
Seanor v. County Comnmrs., 13 W., 

On the qucstion of ineligibility see he fol- 
lowing cases: State v. Trumpff, 50 Wis., 
103; State v. Moore, 90 Ind., 294; Vogal v. 
State, 107 Ind., 374; Brown v. Goben, 122 


$ 16. CHARGING JURIES.—Judges shall not charge juries with re- 
spect to matters of fact, nor comment thereon, but shall declare the law. 


Cf. Ark., VII., 23; Cal., 
12; S. C.. IV., 26; Tenn., YIL., 9. 

All remarks and observations as to tne 
facts before the jury are positively pro- 
hibited by this provision, and if any sucn 
are made, the judgment will be reversed, 
unless the appellate court can see thar they 
were in no sense prejudicial: State y. Wal- 
ters, 7 W.. 246; remarks in this case held, 
not prejudicial: Id. See also Furth v. 


State v. Clarke, 3 Nev., 566: Taylor v. Sulli- 
van, 4) Minn., 309; 22 Am. St. Rep., 729. 

The terms of supreme and supertor court 
judges commence from the second Monday 
in January, and of other state officers on 
the second Monday in January after their 
election and qualitication: See §$ 3 and 5 
of this article and 3} 4 of Art. IIl. 


VI., 19; Nev., V1., the testimony in presence of jury when ae- 
fendant has not asked for their withdrawal 
during the consideration of the motion: 
Blue v. McCabe, supra; see Pepperall v. 
City Park Transit Co.. 15 W., 176, 183. 

It is error under this section to tell the 
jury that here is no dispute in the testi- 
mony on a certain point, or that any fact 
fs conclusively proven: Bardwell v. Zieg- 
ler, 3 W., 31. 


Snell, 13 W., 660, 664. 

An incidental allusion to the facts called 
to the court’s attention in determining a 
motion for a nomn-suit is not an infringe- 
ment on this prohibition: Patchen v. Parke 


& L. M. Co.. 6 W., 486; following Blue v. 
McCabe. 5 W., 125. See Waite v. Strand, 
9 W., 333. 334. language attributed to nisi 


prius judge held violative of this provision. 
This provision is similar to that contained 
in Rev. Stat, Me. Ch., $2, § 83: Pillsbury v. 
Sweet, 14 Atl. Rep., 742. 
In passing on a motion for a non-sult, it 
is not error for the judge to comment on 


The statement of ‘the trial judge, prelat- 
inary to instructing the jury. that “you 
will be left to determine between the ae- 
mands of public justice and the defense of 
the prisoner at the bar,” is not a comment 
that would lead the jury to understand that 
public justice could demand the conviction 
of an innocent person, under any circum- 


stances, or to express an opinion as to de- 
fendant’s gare or innocence: State v. 
Brooks, 4 W. 

A defendant requested the court to 


charge that "the bare possession of stolen 
property, alone, is not sufficient to sustain 
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a verdict of guilty,” to which the court visions of this section: Klepsch v. Donald, 

added, ‘“‘It is only a circumstance tending 4 W., 436. 

to show guilt”: Held, not violative of this The fact that the court, in charging the 

provision: State v. Duncan, 7 W., 336. jury, rehearses the plaintiff's or defend- 
An instruction informing the jury that ant’s theory of the case is not a comment 

they may consider the relations of the par- on the facts in violation of the constitu- 

ties and witnesses, their interest, temper, tional inhibition: Binnian v. Jennings, 14 

bias, demeanor, intelligence and credibility W., 677, 680. 

in testifying, does not contravene the pro- 


i 


§ 17. ELIGIBILITY OF JUDGES.—No person shall be eligible to the 
office of judge of the supreme court or judge of a superior court unless he shall 
have been admitted to practice in the courts of record of this state or of the 
territory of Washington. 
yCak, VI, 28; Colo., VI., 10; Mont., VIa., 10; N. Dak., IV., 94; 8. Dak., V., 10; Wy.. 

§ 18. SUPREME COURT REPORTER.—The judges of the supreme 
court shall appoint a reporter for the decisions of that court, who shall be 
removable at their pleasure. He shall receive such annual salary as shall be 
prescribed by law. 

Cf. Ala., VI., 22; Ark., VIL, 7; Cal., Vi., 21; Kan., III, 4; Neb., VI., 8; 8. C, IV., 7. 


§ 19. JUDGES MAY NOT PRACTICE LAW.—No judge of a court 
of record shall practice law in any court of this state during his continuance 
in office. 

Ala., VI., 20; Cal., VI., 22; Colo., VI., 18; Mont., VIIL, 31; N. Dak., IV., 117; S. Dak.. 
V., 31; Wy., V., 25. 

§ 20. DECISIONS, WHEN TO BE MADE.—Every case submitted 
to a judge of a superior court for his decision shall be decided by him within 
ninety days from the submission thereof: Provided, That if within said 
period of ninety days a rehearing shall have been ordered, then the period 
within which he is to decide shall commence at the time the cause is submitted 
upon such a rehearing. 

Cf. Cal., VI., 24. 


$ 21. PUBLICATION OF OPINIONS.—The legislature shall provide 
for the speedy publication of opinions of the supreme court, and all opinions 
shall be free for publication by any person. 
Cf. Cal., VI., 16; N. Y., Rev., VI., 21; Wis., VIL, 21. 


§ 22. CLERK OF SUPREME COURT.—The judges of the supreme 
court shall appoint a clerk of that court, who shall be removable at their 
pleasure, but the legislature may provide for the election of the clerk of the 
supreme court and prescribe the term of his office. The clerk of the supreme 
court shall receive such compensation by salary only as shall be provided 
by law. 

Cf. Çal., VI, 14; Colo, VI. 9; Fla, VI, 19; VIIL, 9; N. Dak, IV., 93,8. Dak., V., 12: 
Ida., V., 15; Md., V., 9; Mich., X., 3; Mont, W. Va., VIL, 5; Wy., V., 9. 

§ 23. COURT COMMISSIONERS.—There may be appointed in each 
county, by the judge of the superior court having jurisdiction therein, one or 
more court commissioners, not exceeding three in number, who shall have 
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authority to perform like duties as a judge of the superior court at chambers, 
subject to revision by such judge, to take depositions and to perform such other 
business connected with the administration of justice as may be prescribed by 
law. 

Cf. Cal., VI., 14. 


§ 24. RULES FOR SUPERIOR COURTS.—The judges of the supe- 
rior courts shall, from time to time, establish uniform rules for the government 
of the superior courts. 

Cr. Tex., V., 2. 


§ 25. REPORTS OF SUPERIOR COURT JUDGES.—Superior 
judges shall, on or before the first day of November in each year, report in 
writing to the judges of the supreme court such defects and omissions in the 
laws as their experience may suggest, and the judges of the supreme court 
shall, on or before the first day of January in each year, report in writing to the 
governor such defects and omissions in the laws as they may believe to exist. 

Colo., VI., 27; Ida., V., 25. 


§ 26. CLERK OF THE SUPERIOR COURT.—The county clerk shall 
be, by virtue of his office, clerk of the superior court. 


§ 27. STYLE OF PROCESS.—The style of all process shall be “The 
State of Washington,” and all prosecutions shall be conducted in its name and 
by its authority. 

Cal., VI., 20; Colo.. VI., 30; Mont., VIII, the state, under this section, notwithstand- 
27; Nev., VI., 13; N. Dak., IV., 97; S. Das., ing that § 1094 supra provides that such 
V.. 38; Wy., V., 15. prosecutions shall be in the name of the 


A prosecution for the violation of a town “People of the State of Washington”: 
ordinance may be brought in the name ur State v. Fountain, 14 W., 236. 


§ 28. OATH OF JUDGES.—Every judge of the supreme court, and 
every judge of a superior court shall, before entering upon the duties of his 
office, take and subscribe an oath that he will support the constitution of the 
United States and the constitution of the state of Washington, and will faith- 
fully and impartially discharge the duties of judge to the best of his ability, 
which oath shall be filed in the office of the secretary of state. 

Cf, U. S.. VI. 3; Ala., XV.. 1; ATK., XIX., N. J., IV, 8; Nev. XV., 2; No H. I, bt: 
20; Cal., XX., 3; Colo., XII., 8; Conn., X., 1; Y., XII., i; N. Ċ., IL., 24; Ohio, XV.. T; 
Del. VIE; I, IV. 3: ia, XLo ê: Ind. Or., XV. 3) Pa. VIL. R. I., IX., 3; 8. Ko 
XV., 4; Ky., 228; La., 148; Me., IX., 1; Minn., II., 30; Tex., XV I., TA X., a II., 


IV., 20; Md., I., 6; Mass., VI., 1; Mich., XVI., 29; "Val, III., 6: W. Ya., VI., 16; iwis., IV. , 23. 
1; Mo., IV., 15; Miss., 155; Neb., XIV. 1: 


ARTICLE V. 
IMPEACHMENT. 
S 1. IMPEACHMENT—POWER OF AND PROCEDURE.—The 


house of representatives shall have the sole power of impeachment. The 
concurrence of a majority of all the members shall be necessary to an impeach- 
ment. All impeachments shall be tried by the senate, and when sitting for 
that purpose, the senators shall be upon oath or affirmation to do justice ac- 
cording to law and evidence. When the governor or lieutenant governor is 
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on trial, the chief justice of the supreme court shall preside. No person shall 
be convicted without a concurrence of two-thirds of the senators elected. 


Cf. U. 8. Const., I., 3 (6):Ark., XV., 2; 195; N. H. Senate, 38; N. Y., Rev., VI., 13; 
Cal., IV., 17; Colo., XIIL, 1: Conn., IX., 1-2; N. C., IV., 3, 4; Ohio, IIL., 23: R. I., XI., 1-2: 
Del., V., 1; Fla., IIL, Gas, IIi., 5 (8-v); $S. C., VIL, 1-2: 8. D., XVI., 1-2; Tenn., V.. 
Ill., IV., 24: Kan., II.. 27: ae 19% et seq.: 1-2; Tex., XV., 1, 2, 3; Vt. Amend., Art. 
Mont., V., 16; Me., IV., Pt. i t Md., II.. VII; Wy., IIL, 17. 

Mass., Pt. II., 8; Mich., XII., Minn., Ala., IV., 24; Ia., III., 19; Ky., 66-68; ra.. 
ati 14; Miss., IV. 49; Mo., VIL a. Neb., VI., 1-2; Va., V., 16 
IIL, 14: Nev., VIL, 1; N. Dak., XIV., isi- 


§ 2. OFFICERS LIABLE TO.—The governor and other state and 
judicial officers, except judges and justices of courts not of record, shall be 
liable to impeachment for high crimes or misdemeanors, or malfeasance in 
office, but judgment in such cases shall extend only to removal from office and 
disqualification to hold any office of honor, trust, or profit in the state. The 
party, whether convicted or acquitted, shall, nevertheless, be liable to prosecu- 
tion, trial, judgment, and punishment according to law. 

Ala, VI., 4; Ark., XIIL, 1; XV., 1; Cal, XI, 3; 8. C, VIL, 8; 8. Dak., XVI. 3; 
IV., 18; Colo., XIIL., - Conn., IX., Ht Del Tenn., V., 4; Tex., XV., 2, 4; Wy., III., 18. 
V., 2: Fla. Amend., 09. "Ga., III., 2; Ia., Diss, Impeachments under this article are lim- 
20: Kan., II., 28; Ky., V. a 'La., 96, 97; ited to superior state officers, of the execu- 
Minn., XIII., 1; Mo., VII., 1, 2; Mont., V., tive and judiciary departments: State v. 


17; Nev., VII., 2; N. Dak., XİvV., e N. Y., Smith, 6 W., 496, 498 
Rev., VI., 13; Ohio, II., 24; Pa., VI., 3; R. I., 


§ 3. REMOVAL FROM OFFICE.—AN officers not liable to impeach- 
ment shall be subject to removal for misconduct or malfeasance in office, in 
such manner as may be provided by law. 

Ala., VI., 2; Cal., IV., 18; Colo., XIII., 3; Capitol commissioners appointed by tne 
Fila. Amend., II., "99: Ia., TII., 20: Minn., governor are not Hable to impeachment 
XIII., 2; Mont., V., 18; Nev.. 'VIL., 4; an. and therefore may be removed by the guv- 


Dak., XIV., 197; S. Dak., XVI., 4; Tena., ernor under §§ 97-99 supra: State v. Burke, 
n 5; Tex., XV., 7; W. Va., IV., 6; Wy., Iii., 8 W., 412, 417. 


ARTICLE VI. 
ELECTIONS AND ELECTIVE RIGHTS. 


§ 1. QUALIFICATIONS OF ELECTORS.—AII male persons of the 
age of twenty-one years or over, possessing the following qualifications, shall 
be entitled to vote at all elections: They shall be citizens of the United 
States; they shall have lived in the state one year, and in the county ninety 
days, and in the city, town, ward or precinct thirty days immediately preceding 
the election at which they offer to vote; they shall be able to read and speak 
the English language: Provided, That Indians not taxed shall never be 
allowed the elective franchise: And further provided, That this amendment 
shall not effect [affect] the right of franchise of any person who is now a quali- 
fied elector of this state. The legislature shall enact laws defining the manner 
of ascertaining the qualifications of voters as to their ability to read and speak 
the English language, and providing for punishment of persons voting or 
registering in violation of the provisions of this section. [Amendment adopted 
at general election, held November, 1896. | 
Pee Bi Mt EA Maths ARMM ATE, Ma AT 
Conn., VI.. 1-3: Amends. VIII., IX.; Del.. 241; Mo., VILL. ` 10; Mont., IX 2; Neb, 
IV., 1; Fla., VI, 1l; Ga. IL, 2? q-2); Iaa., VIL, 1; Nev., Wi NOH. PE IZN J 


7I., 2; IN., VIJ., I.; Ind., II., 2; Ia., II., 1; II., 1, 2; Amend.. 75: N. Y., Rev., IL, 1; N. 
Kan., V., 1, 2; Ky., 145; La., 185; Me., II., 21; Dak., V., 121; Amend. N. C., VI., 1, 5; On:0, 


CONSTITUTION OF THE STATE OF WASHINGTON. 


V., 1, 4; Or., II., 2, 3, 6; Pa., VIII., 1; R. I., 
II., 1, 2: S. C.. IL, 2: S. Dak., VIIL., 1; 
Tenn., IV., 1; Tex., VI., 2; BA ., II., 18; 
Va., IIL, 1, Amend.: W. va V., 1; Wis., 
IIL., 1, 2; Wy., VI., 2. To be ane to read: 
Wy., VI., 9. Educational qualification may 
be prescribed: Colo., VII., 3. 

The right to vote in this state at any 
election, general or special, resides in those 
possessing the qualifications prescribed in 
this section, subject only to compliance 
with such reasonable provisions respectung 
registration and regulating the exercise of 
the right as the legislature may provide: 
Stallcup v. Tacoma, 13 W., 141, 151. 

The provision of ’ 391, 1 Hill’s Code, di- 
recting that votes not indorsed by initrais 
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of an election officer shall not be counted, 
is in conflict with this section of the con- 
stitution, entitling all male persons having 
certain qualifications to vote at all etec- 
tions, as annulling the voter’s right with- 
out fault on his part: Moyer v. Van de 
Vanter, 12 W., 3 

Persons of either sex may hold the office 
of county superintendent of schools Witi- 
out any violation of the constitution; and 
it is within the province of the legislature 
to provide that a person of either sex ma 
hold such office: Russell v. Gubtill, 13 W., 
361, 362; Holmes & Bull F. Co. v. Hedges, 
13 W., 696, 707. Section 3050, Code ’81, super- 
seded: Russel v. Guptill, 13 W., 362. 


SCHOOL ELECTIONS—FRANCHISE, HOW EXTENDED. — 


The legislature may provide that there shall be no denial of the elective fran- 
chise at any school election on account of sex. 


Ida., VI., 2; Mont., IX., 10; N. Dak., V., 
128; S. Dak., VII., 9. 
See note to last section. 


This section of the constitution confers 


g 3. 


the elective franchise upon women to vute 
at school elections who are otherwise eligl- 
ble: Holmes & Bull F. Co. v. Hedges, 13 
W., 696, 707. 


WHO DISQUALIFIED.—AI] idiots, insane persons, and persons 


convicted of infamous crime unless restored to their civil rights, are excluded 


from the elective franchise. 


Cf. Ala., VII., 3; Ark., III., 5; Cal., IL., 1; 
Ga., II., 1 (2); ida., VI., 3; Iil, VIL, 7; Ia., 
II.. 5; La., 187: Miss., XIL., 241; Mont., IX., 
8; Neb., VIIL.. 2; Nev. i., : N. Dak., V., 
127; Ohio, V., 6; A IÏ., "g ' Dak., VII., 8: 


Va., III., 1; Wy.. VI., 6. Crime: Ark., III., 
6; Ida.. VI, H 1u., VIL., 7; Ind., IL. , $; Ia., 
II., 1 Mont., IX., 2; N. Dak., Va "127; S. 


Dak., VII., 8; Tenn., IV., 2. 


§ 4. RESIDENCE, CONTINGENCIES AFFECTING.—For the 


purpose of voting and elegibility to office, no person shall be deemed to have 
gained a residence by reason of his presence, or lost it by reason of his absence, 
while in the civil or military service of the state or of the United States, nor 
while a student at any institution of learning, nor while kept at public expense 
at any poorhouse or other asylum, nor while confined in publie prison, nor 
while engaged in the navigation of the waters of this state or of the United 
States, or of the high seas. 
vE 3; i, Vin.” 
tr, He 
§ 5. VOTER—WHEN PRIVILIGED FROM ARREST.—Voters 
shall, in all cases except treason, felony, and breach of the peace, be privileged 
from arrest during their attendance at elections and in going to and returning 
therefrom.’ No elector shall be required to do military duty on the day of 
any election except in time of war or public danger.’ 


II., 4; Troi VII., 4; Ida., 
4; Ind.. II., 

193; Mich., VIL 
VIII., T; Mont., 


VII., 3; 
: Kan., V., 3; N. 

5; Minn., 
IX., 3; Neb., 


Nev., II., 2. 3: N. Y., Rev., II., 3; 
125, 126: Ohio, vV.. 5; Or., II., 4; 
"i K 13; S. C.. VIIL., 4; S. Dak., 
VIL, 6, 7; Wis., IIL., 4; Wy., YE, T. 


(1). Cf. An VIII., 4; Ark. et. cae Or., II., 12; Pa., VIII., 5; S. Dak., VII., 5; S. 


II., 2; Colo., VIL, 5; Ċonn., VI.. 8: x VIII., 6: Tenn., IV., 3; Tex., VI., 5; Wy., 
2; Ga., IL, 3 (1): Ù., VIL, 3; Ind., II., 12; Ia, VI., 3; W. Va., IV., 3. 

II.. 2: Kan., V.. 7; Ky., 149; La., 189; Me., IL., È). Cal, IL. 3: Ia., IL, 3; Mont., IX., 5; 
2; Mich., VIL, 3: Miss., IV., 102; Mo., VIIL, Me. IL. 2; Mich., er 4; Neb., VIL, 5: 
4; Mont., IX., 4; Neb., VIL, 5; Ohio, V., 3; Va., III., 5. 


& 6. BALLOT.—AI] elections shall be by ballot. The legislature shall 
provide for such method of voting as will secure to every elector absolute se- 
crecy in preparing and depositing his ballot. 
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Ballot: Ala., VIIL, 3; Ark., III., 3; Cal, Dak., V., 129; N. Y., Rev., pe 5; Neb., VII., 
II., 5; Colo., VIL, 8; Conn., VI., 7; Del., ÍV., 6; Nev., IL, 5; N. H., Pt IL, 32; N. C, VL; 
i: Fla. XIV., 5: Ġa., IL, 1; lL, VII, 2; 3; Ohio, V., 2; Pa., VIIL., pi R. I., VIIL, 2; 
Ind., Ii., 13; ia., II., 6; Ida.. VI. 1; Kan., S. C., VIII, 1; S. Dak., VII., 3; Tenn., IV., 
IV..1; Ky., 147; La., 184; Mont., IX., 1; Me., 4; Tex., VI, 4; Vt, XIL, 4; Va., IIL, 2; W. 
I.1: Ma.. L, 1, 2, 3; Mich., VIL, 2; Minn., Va., IV., 2; Wis., IIL, 3; Wy., VI., 11. 

Vil., 6; Miss., XIL, 240; Mo., VIL, 2; N. 
§ 7. REGISTRATION.—The legislature shall enact a registration law, 


and shall require a compliance with such law before any elector shall be al- 
lowed to vote: Provided, That this provision is not compulsory upon the 
legislature, except as to cities and towns having a population of over five 
hundred inhabitants. In all other cases the legislature may or may not require 
registration as a prerequisite to the right to vote, and the same system of regis- 
tration need not be adopted for both classes. 


Cf. Fla., VI., 2; Ga., a 2; Ky., 147; La., ture to make any provision for registration 


186; Mont., IX., 9: Må., I , 5; Mo., VIII., 5; does not operate to deprive those having the 
Miss., XII., 242; N. C., oF Nev. .„ IL, 6: constitutional qualifications from exercising 
N. Y., Rev., IL, 4; S. Dak., VIL, 3; S. C.. the elective franchise: Stallcup v. Tacoma, 


VIII., 3; Wy.. VIL, B. 13 W., 141, 151 
The mere failure or neglect of the legisla- 


§ 8. ELECTIONS, TIME OF HOLDING.—The first election of 
county and district officers, not otherwise provided for in this constitution, 
shall be on the Tuesday next after the first Monday in November, eighteen 
hundred and ninety, and thereafter all elections for such officers shall be held 
biennially on the Tuesday next succeeding the first Monday in November. 
The first election of all state officers not otherwise provided for in this consti- 
tution, after the election held for the adoption of this constitution, shall be 
on the Tuesday next after the first Monday in November, eighteen hundred 
and ninety-two, and the elections for such state officers shall be held in every 
fourth year thereafter on the Tuesday succeeding the first Monday in Novem- 
ber. 


= e infra Art. XXVII., § 14, and notes. 

A judge of the superior court is a “state 
officer’? within the contemplation of this 
section: State v. Twichell, 4 W., 715. 

Under this section and § 14 of the ‘‘Sched- 
ule.” the term of office of county officers is 


ray v. Hollis, 5 W., 458. 

The Act of Mar. 26, '90 (p. 317), providing 
that counties shall be divided into commis- 
sioners’ districts and county commissioners 
elected ‘therein, and the Act of Feb. 28, ‘91 
(p. 116), fixing the term of office of such 


for two years, commencing on the second 
Monday of January next succeeding their 
election; and the Act of Feb. 4, '86, prescrib- 


commissioners, does not violate this section, 
providing that the election of county and dis- 
trict officers must be held biennially, as such 


ing the tenure of office in Washington ter- 


section must be construed with Art. XI., § 3: 
ritory has been thereby abrogated: McMur- 


State v. Twichell, 9 W., 530. 


ARTICLE VII. 
REVENUE AND TAXATION. 


S 1. ANNUAL STATE TAX.—AIl property in the state not exempt 
under the laws of the United States, or under this constitution, shall be taxed 
in proportion to its value, to be ascertained as provided by law. The legisla- 
ture shall provide by law for an annual tax sufficient, with other sources of 
revenue, to defray the estimated ordinary expenses of the state for each fiscal 
year. And for the purpose of paving the state debt, if there be any. the 
legislature shall provide for levying a tax annually, sufficient to pay the annual 
interest and principal of such debt within twenty vears from the final passage 
of the law creating the debt. 
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cfr. Ark., XI., 1; Cal., XIII., 1; Ida., VIIL, XI., 174; N. J. Iv. 1 KOF Or., IX., 1; S. C. 
2; Il, IX., 1; La., 203; Miss., IV., 112; Mo., I., 36; Š 1: Tex., VII 1i. 1; Va., 
X., 4: Mich., XIV. 12; Mont., XIL., 1. Mass., X., van y : Wy., XV., 

II., 1, 1, 4; Me.. IX., 8; Neb., IX.. 1; N. Dak.. 


§ 2. TAXATION—-UNIFORMITY AND EQUALITY—EXEMP- 
TION.—The legislature shall provide by law a uniform and equal rate of 
assessment and taxation on all property in the state, according to its value in 
money, and shall prescribe such regulations by general law as shall secure a 
just valuation for taxation of all property, so that every person and corporation 
shall pay a tax in proportion to the value of his, her, or its property: Pro- 
vided, That a deduction of debts from credits may be authorized: Provided 
further, That the property of thc United States, and of the state, counties, 
school districts, and other municipal corporations, and such otber property as 
the legislature may by general laws provide, shall be exempt from taxation. 


Cf. Ark., XVI., 5; Cal., XIII., 1; Colo., X., Board of Directors v. Peterson, 4 W., 147; 

3; Fla., IX., 1; Ġa., VIL, 2 (1); Ind., X., 1: State v. Grimes, 7 W., 270, 272. 
Ida., VIL.. 5; Kan.. XI., La., 203: Mich., Municipal corporations are subject to the 
yna 2; Minn., IX., 1, 3: Mont. XII., 1 and constitutional requirement that assessments 
Mo., X., 3; "Miss., IV. 112; N. Dak . XI.. and taxation shall be uniform and equal, 
176: N. Ca, V. 3: N. J., IV.. 7, L; ete., but are not restricted, except by their 
Nev., X., 1; Or., I. 32, IX.. 1; Ohio, XIL., 2; charters, as to the time of making assess- 
Pa.. IX. 1: S. Cc. IX., 1; Tex., VIII., 1: ments or of the collection of taxes, or the 
Tenn., II., 28; Va., X., 1; Wy., XV., 2: Wis., instrumentalities or agencies used therein: 
VIII., 1; W. Va., X., 1: U. 8. Rev., Stat., State v. Carson, 6 W., 
1924. The Act of ’'83 (L. "$3, p. " 64), ‘providing for 

Our constitution requires uniform and taxing “gross earnings?’ of railroad coem- 
equal taxation; and whether there is such panies, was not repugnant to § 1924 of the or- 
uniformity and equality according to value ganic act, requiring all taxes to be equal 
must be a judicial question: Whatcom Co. and uniform. etc.: C. & P. 8. Ry. Co. v. 
v. Fairhaven L. Co., 7 W., 101, 107. Chilberg, 6 W., 612. 

This provision does not relate to s ecial Statutes exempting persons and property 
taxes or assessments, levied for local im- frcm taxation are to be strictly construed; 
provements in cities and towns: Austin v. and exemptions are not to be extended by 
Seattle, 2 W., 667, 668. judicial construction to property other than 

A set of atstract books is personal prop- that expressly designated by law: Thurs- 
ertv. and the subject of assessment and tax- ton Co. v. Sisters of Charity, 14 W.. 264, 267. 
ation under this section: Booth & Hanford The legislature could exempt under this 
Abstract Co. v. Phelps, 8 W., S49. provision the property of any person or 

Officers of a national bank may be com- corporation from taxation, but could not 
pelled to exhibit to a county assessor a list establish a different rule of taxation as to 
of names and residences of all stockholders any other class of vroperty from that im- 
in the bank, with the number of their shares, pcesed upon other class:s: d. 
as required by § 5210. U. S. Rev. Stat.: Paul The assessment of mortgages at their par 
v. McGraw, 3 W., 296; Paul v. Chapin, 3 W., value and lands and other property at one- 
433. fourth or one-fifth their cost value, is in vio- 

School districts are. within the contem- lation of the organic act (§ 1924. U. S. Rev. 
nlation of the constitution. municipal cor- Stat.): Andrews v. King Co., 1 W., 
porations: Maxon v. School Dist., 5 W.. 142; 


§ 3. ASSESSMENT OF CORPORATE PROPERTY .—The legisla- 
ture shall provide by general law for the assessing and levying of taxes on all 
corporation property as near as may be by the same methods as are provided 
for the assessing and levying of taxes on individual property. 


Cf. Ala., XI.. 6; Colo.. X., 10; Ida., VII., 8; Ohio, XIII., 4; S. C., XII., 2. 
Ia., VIII., 2; Mont., XII., 7; Nev., VIIL., 


$ +. NO SURRENDER OF POWER OR SUSPENSION OF TAX 
ON CORPORATE PROPERTY.—The power to tax corporations and cor- 
porate property shall not be surrendered or suspended by any contract or 
grant to which the state shall be a party. 
Cf, Ark.. XVI., 7: Cal., XIIT.. 6; Colo., X., Pa., ee Dak., XI., 3: Tex., VIII., 4; 


9; Ida.. VII. 8; La.. 205; Mont., XIIL, 7; Wy., XV., 
Me., IX., 9; Mo., X., 2; N. Dak., XI., 178; 


§ 5. TAXES, HOW LEVIED.—No tax shall be levied except in pur- 
suance of law; and every law imposing a tax shall state distinctly the object 
of the same, to which only it shall be applied. ; 
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Cf. Mont., XII., 11. 

There is no Mmitation, under the consti- 
tution, upon the legislature’s making pro- 
vision for levy of taxes by county commis- 
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sioners, for payment of obligations thereto- 
fore incurred by the county, as well as those 
to be incurred AER he E oe fiscal year: 
Mason v. Purdy, 11 


§ 6. TAXES, HOW PAID.—AlIi taxes levied and collected for state 
purposes shall be paid in money only intu the state treasury. 


Cf. Mont., XII., 10. 


$ 7. ANNUAL STATEMENT.—An accurate statement of the receipts 
and expenditures of the public moneys shall be published annually in such 
manner as the legislature may provide. 


$ 8. TAX TO COVER DEFICIENCIES.—Whenever the expenses of 
any fiscal year shall exceed the income, the legislature may provide for levying 
a tax for the ensuing fiscal year, sufficient, with other sources of income, to pay 
the deficiency, as well as the estimated expenses of the ensuing fiscal year. 


Cf. Mont., XII., 12; 
IX., 2; Or., IX., 6; A: 
XI.. 1; Wis., VIIL, 


Minn.. IX., 2; Nev., 
C.. IX., 3: S. Dak., 
; W. Va.. X., 5. 


This section has application to matters of 
state revenue and expenses, and not to thos2 
of counties: Mason v. Purdy, 11 W., 591, 593. 


$ 9. SPECIAL ASSESSMENTS OR TAXATION FOR LOCAL IM- 
PROVEMENTS.—The legislature may vest the corporate authorities of cities, 
towns, and villages with power to make local improvements by special assess- 
ment, or by special taxation of property benefited. For all corporate pur- 
poses, all municipal corporations may be vested with authority to assess and 
collect taxes, and such taxes shall be uniform in respect to persons and prop- 
erty within the jurisdiction of the body levying the same. 


Ark., XIX., 27; Cal., XI., 19; IN., IX., 9; former cities, consotidated under Act. of 
Minn., IX., 1; Neb., IX., 6. Mar. 27, ’90, to the property within its limits 

See reference to Art. VIIL., $ 2, uniformity, is a regulation in accordance with equi:y 
etc. and justice, and not forbidden by the pro- 

Corporate ghia es ik he? Over Taxa- visions of this section: DeMattos v. New 
tion: Cal., 12; Neb., Whatcom, 4 W., 12%. 


See notes = ‘Art. XI., 

This section is identical with the Const. 
of Illinois (Const., § 9, Art. IX.): Austin v. 
Seattle, 2 W., 667, 669: Baker v. Seattle, 2 
W.. 576; see notes to § 2 of this article. 

There is no vested right, either in a mu- 
nicipal corporation or in the citizen, to have 
property assessed in any particular way, 
these matters, like others pertaining to such 
coporations, are entirely within legislative 
control: Helig v. Puyallup, 7 W. 

The provisions of this section and of Art. 
XI., § 12, do not render invalid the Act of 
Mar. 9, °93 (L. '93, p. 167), making the assess- 
ment roll of a city of the first class the same 
as that of the county. and making the 


county treasurer ex-officio tax collector: 
State v. Carson, 6 W., 200; compare Baker 
v. Scattle, 2 W., 576. 


°93, entitled ‘‘an act re- 

lating to internal improvements in cities, 

authorizing the issuance and collection of 

bonds upon the property benefited by local 

im, rovemen's, and declaring an emergency,” 

is a o Germond v. Tacoma, 6 
TALIP 


Charging the indebtedness of each of the 


The Act of Mar. 9, 


The authority ' given by the legislature to 

validate certain municipal indebtedness, 
ünder Act of Feb. 26, ’90 (8 5, p. 225), already 
created in excess of the limit of one and one- 
half per cent, is not a void exercise of leg- 
islative power, or an attempt to assess and 
collect taxes on municipal corporations in 
ae ee of this section: Baker v. Seattle, 

Where a municipal corporation has done 
an act beyond its statutory powers, but 
within the powers competent for the legis- 
lature to have conferred upon it, the act 
may be validated by a curative statute: Id., 
os. 

The requirement of the organic act, § 1924, 
refers to general taxation only, and not to 
special assessments for local improvements: 
8 7. of the Charter of Spokane Falls (L. ’S6, 

. 802), providing that “real estate only shall 

e assessed” for local improvements fs, 
therefore, constitutional: Spokane Falls v. 
Brown, 3 W.. M. 

The act relating to diking districts con- 
tained in 8 3678 supra, is not unconstitutional 
wee ane section: Hansen v. Hammer, 15 

ay D. 


ARTICLE VIII. 
PUBLIC INDEBTEDNESS. 


$ 1. 


LIMITATION ON STATE DEBT. 


—The state may, to meet 


‘asual deficits or failure in revenues or for expenses not provided for, contract 
debts, but such debts, direct and contingent, singly or in the aggregate, shall 
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not at any time exceed four hundred thousand dollars ($400,000), and the 
moneys arising from the loans creating such debts shall be applied to the 
purpose for which they were obtained, or to repay the debts so contracted, 
and to no other purpose whatever. 


Cf. Cal.. XVI., 1; Colo., XI.. 3; Ida., VIII., time, however brief, or for any purpose, 
1; Mont., XIII., 2: N. Dak., XII., 182; N. Y., however worthy: State v. McGraw, 12 W., 
Rev., VII, 2 (identical); S. Dak., XIII., 2; 541, 543. 

Wy. XVI.. 1. The Act of Mar. 22, '95, creating a board of 

This section constitutes an ‘“‘impassable finance, is unconstitutional, under the pro- 
barrier” to the creation of any indebtedness visions of this section: State v. McGraw, 12 
in excess of the limitation for any period of W., 541 


$ 2. POWERS EXTENDED IN CERTAIN CASES.—In addition to 
the above limited power to contract debts, the state may contract debts to repel 
invasion, suppress insurrection, or to defend the state in war, but the money 
arising from the contracting of such debts shall be applied to the purpose for 
which it was raised, and to no other purpose whatever. 


Compare reference to last section. N. Y., Rev., VII., 3 (identical). 


§ 3. SPECIAL INDEBTEDNESS, HOW AUTHORIZED.—Except 
the debt specified in sections one and two of this article, no debts shall 
hereafter be coniracted by or on behalf of this state, unless such debt 
shall be authorized by law for some single work or object to be distinctly 
specified therein, which law shall provide ways and means, exclusive of loans, 
for the payment of the interest on such debt as it falls due, and also to pay and 
discharge the principal of such debt within twenty years from the time of the 
contracting thereof. No such law shall take effect, until it shall, at a general 
election, have been submitted to the people and have received a majority of 
all the votes cast for and against it at such election, and all moneys raised by 
authority of such Jaw shall be applied only to the specific object therein stated, 
or to the payment of the debt thereby created, and such law shall be published 
in at least one newspaper in each county, if one be published therein, through- 
out the state, for three months next preceding the election at which it is sub- 
mitted to the people. 


N. Y., Rev., VII., 4. osition, and not of those who may vote: 
The majority required by this provision is Metcalf v. Seattle, 1 W., 297. 
a majority of those who vote upon the prop- 


§ 4. MONEYS DISBURSED ONLY BY APPROPRIATIONS. —No 
moneys shall ever be paid out of the treasury of this state, or any of its funds, 
or any of the funds under its management, except in pursuance of an appro- 
priation by law; nor unless such payment be made within two years from the 
first day of May next after the passage of such appropriation act, and every 
such law making a new appropriation, or continuing or reviving an appropria- 
tion, shall distinctly specify the sum appropriated, and the object to which it 
is to be applied, and it shall not be sufficient for such law to refer to any other 
law to fix such sum. 


Ala., IV.. 33; Ark. V., 29: Cal, IV., 2; Mont., V., 34: N. Dak., XIII., 186; N. Y.. 

olo., V., 33; Del.. IIL. 15., Fla.. IX., 4: Ida.. Rev.. ITI, 21; Neb.. IIL. 22; Nev.. IV. 19: 
VIL, 13: I, IV.. 17; Ind.. X., 3: Ia.. IIL, 2; N. H., Pt! IL. 56: N. J., IV.. 6: N. €C.. XIV. 
Kan., II., 24; Ky.. 230; La.. 53-55; Me., V., 3; Ohio, II., 22; Or., IX), 4: Pa.. I. 22; SC. 
Pr., IV., 4; Md., III., 32: Mass., Pt. II, Ch, IXS 72 Tenn, II.. 24: Tex., VHT. Vt. 
II., § 1, Art. 11; Mich., XIV.. 5: Minn., T Pt.” 17: Va. X. l0 W. TIL. 
9; Miss., IV., 63, 64: Mo., XI., 6, IV., 43: Wis., My -III., 2; Wy., III., D 
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Where the legislature designates the treasurer may, on that ground, lawfully 
amount to be paid, and that it be paid out question the legality of any warrant issued 
of any moneys in the state treasury not oth- bv the state auditor: State v. Lindsley, 3 
erwise appropriated, it is a sufficient com- W.. 125. 
pliance with this section without using the The proposed plan of the state capitol 
formal words ‘“‘there is hereby appropri- commission for the exchange, etc.. of certain 
ated.” etc.: State v. Grimes, 7 W., 191, 193. state warrants for the purpose of erecting a 

Under this section, forbidding payment of state capitol building, is not a violation of 
money out of the treasury, except in pur- this provision of the constitution: State v. 
suance of an appropriation by law, the state McGraw, 13 W., 311, 


§ 5. CREDIT NOT TO BE LOANED.—The credit of the state shall 
not, in any manner, be given or loaned to or in aid of any individual, associa- 
tion, company, or corporation. 


Cf. Ala., IV., 54: Ark.. XII.. 7: Cal, IV., XII., 1%; N.Y. Rev., VIL. XII., 9; Or., 
31, XII. 13: Ia., VIL, 1; Ida, VIII. 2, 4: XI. 6; XIIL,” y 17; W. Va., 
Kan.. XID. 5: Mich., XIV., 6 8; Minn, X.. 6: y AT. 3: Wye, VE, 6. 

IX., 10; Miss., XV. : Mont. ile 1: Me.. See reference to $ 7 infra. 


IX., 14; Neb., XII., 3; Nev. VIII., 9; N. Dak. See infra Art. XII., $ 9. 


$ 6. LIMITATIONS UPON MUNICIPAL INDEBTEDNESS.—No 
county, city, town, school district, or other municipal corporation shall for any 
purpose become indebted in any manner to an amount exceeding one and one- 
half per centum of the taxable property in such county, city, town, school 
district, or other municipal corporation, without the assent of three-fifths of 
the voters therein voting at an election to be held for that purpose, nor in cases 
requiring such assent shall the total indebtedness at any time exceed five per 
centum on the value of the taxable property therein, to be ascertained by the 
last assessment for state and county purposes previous to the incurring of such 
indebtedness, except that in incorporated cities the assessment shall be taken 
from the last assessment for city purposes: Provided, That no part of the 
indebtedness allowed in this section shall be incurred for any purpose other 
than strictly county, city, town, schoo] district, or other municipal purposes: 
Provided further, That any city or town, with such assent, may be allowed to 
become indebted to a larger amount, but not exceeding five per centum addi- 
tional for supplying such city or town with water, artificial light, and sewers, 
when the works for supplying such water, light, and sewers shall be owned and 
controlled by the municipality. 


Cf. Cal., XI.. 18; Colo.. XI., 6 7, 8; HNL. county indebtedness incurred in excess of 
IX.. 12; Mo., X., 12. ° one and one-habf per cent limitation; and, in 
See notes to § 5629 infra. order to validate additional indebtedness, 
This provision is self-executing and suf- there must be prior assent given thereto by 
ficient. without further legislative sanction: a three-fifths vote at an election held for 
Holmes & Bull F. Co. v. Hedges, 13 W., 696, that purpose: Rehmke v. Goodwin, supra; 
698; cited In State v. Hopkins. 14 W., 59, "67. seo Baker v. Seattle, 2 W., 576. 


School districts are within the contempla- 
tion of the constitution, municipal cornora- 
tions: Maxon v. School Dist. 5 W.. 142; but 
irrigation districts formed under Laws of 
90 (p. 671), are not: Board of Directors v. 
Peterson. 4 W. 147. 

The limitations of this æction. on counties 
contracting indebtedness in excess of one 
and one-half of one per cent, appkics to the 
total indebtedness of counties, whether con- 
tracted prior or subsequent to the adoption 
Stee ery: Rehmke v. Goodwin, 

‘i h. 

Und-r the Act of Mar. 21. °’, county com- 
missioners are authorized to issue bonds for 
the purpose of funding existing county in- 
debtedness up to the one and one-half per 
cent limit without a vote of the people: la.: 
and if autnorized to issue bonds for funding 
indebtedness without such vote, the fact that 
the bonds are issued pursuant to an election 
will no: affeet their validity: Hunt v. Faw- 
Cti 8 W.. 396; but they are not authorized 
to submit to a vote the question of ratifying 


The repayment of moneys for taxes ile 
gally collected is not the incurring of a 
debt within the meaning of this section: 
Phelps v. Tacoma, 15 W.. 367, 375. 

A county is not authorized, under the 
Laws of '9 (p. 37. § 3). after it has reached 
the one and one-half per cent limit, to bor- 
row money upon an issue of bonds voted by 
the people and apply any of the proceeds to 
the redemption of its outstanding warrants 
within that limit, for the purpose of issuing 
new warrants In their stead for current ex- 
penses: Hunt v. Fawcett. 8 W.. 396; cited 
in State v. Hopkins, 14 W.. 59, 68. 

The constitutional limitation of county in- 
debtedness in this section does not include 
the necessary expenditures made manda- 
tory in the constitution and provided for in 
the legislature, and which are thereby im- 
posed unon the county: Ranch v. Chapman, 
16 W.. 568. 

Liabilities incurred by a county in con- 
forming to the constitution and laws of the 
state, and those current expenses which are 
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necessary to the maintenance and life of 
county government itself, are primary ob- 
ligations, which, of necessity, always con- 
tinue, and which are entitled to priority 
over liabilities incurred by the county for 
other purposes: d. 

If the municipal indebtedness, at date of 
incurring, is within five per cent of taxable 
property, as shown by last previous assess- 
ment, it may be validated by a subsequent 
vote, irrespective of assessed value at time 
of election: West v. Chehalis, 12 W., 369; 
sce William v. Shoudy, 12 W., 

The constitution has cut off from every 
municipal corporation every Subject of ex- 
pense and indebtedness except those within 
the legitimate intendment of its organiza- 
tion; and as to cities it has fixed the one 
and one-half per cent limitation, beyond 
which they cannot incur indebtedness with- 
out the assent of their constituents: Yesler 
v. Seattle, 1 W., 308, 318. 

The Act of Feb. 26, '90, confers on cities 
the power to become indebted to the limit 
prescribed by this section, the method and 
details of which are left to the city, except 
that the people must be consulted after the 
Fa and one-half per cent limit is reached: 

This provision is a limitation upon the 
powers, and not a grant of the right to incur 
indebtedness, and has no effect on cities 
until the data which gives life to such limi- 
tation is first ascertained: Childs v. Ana- 
cortes, 5 W., 452. 

The assessment roll for city purposes ig 
made the basis for such limitation: Id. 

Where a city has been recently incorpor- 
ated and until a regular assessment for city 
purposes can be made, such city may take 
the last assessment roll of the county as the 
basis of the valuation of the property, and 
declare the same to be the valuation of the 
city for the purpose of establishing a basis 
for incurring indebtedness: Id. 

The term “assessment, ” as used in the con- 
stitution, and ‘‘assessment roll,” as used in 
the statutes, are correlative terms, and 
are interpreted to mean the aggregate of 
all taxable property as finally determined by 
efficial ascertainment: Seymour v. Tacoma, 
6 W., 427, 485. 

Although warrants issued by a city may 
make its indebtedness in excess of the law- 
ful limit, according to the valuation at the 
time when issued, yet, if such indebtedness 
was legal according to the valuation for the 
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year in which it was incurred, the warrants 
are valid: Childs v. Anacortes, supra. 

Municipal inaebtedness for water, sewer- 
age and light purposes is no part of the 
general indebtedness of a city, but is author- 
ized, under this section, in excess of the five 
per cent permitted for general purposes: 
Austin v. Seattle, 2 W., 616; and such imn- 
debtedness is authorized in any sum, pro- 
vided the total municipal indebtedness does 
not exceed ten per cent of its assessed val- 
uation: Metcalf v. Seattle, 1 W., 

The Act of Mar. 7, ‘91, providing for val- 
idation of warrants issued in excess of the 
one and one-half per cent limit, is not 
special legislation, but a curative act appli- 
cable only to what had been done before 
the date of its passage: Baker v. Seattle, 
2 W., 576; West v. Chehalis, 12 W., 369. 

A contract entered into by a city with one 
advancing moneys to it for the completion 
of a water system, providing for the crea- 
tion of a apecial fund for repayment out 
of receipts, and that no obligation is to be 
assumed by the city except to make pay- 
ments out of the special fund, is not an in- 
curring of an indebtedness within the mean- 
ing of this section: Winston v. Spokane, 12 
W., 524; Baker v. Seattle, supra. 

The three-fifths majority required to carry 
an election, etc., is three-fifths of those per- 
sons who actually vote at the election, and 
not three-fifths who may have the right to 
vote: Metcalf v. Seattle, supra. 

Aga the language of the constitutional pro- 
vision permitting cities to incur an indebt- 
edness up to ‘ive per cent of their taxable 
property, when authorized by the legisla- 
ture, is not certain to the effect that the leg- 
inlature must provide that the three-fifths 
vote of the citizens therefur shall be an an- 
tecedent one, the Act of Mar. 7, '91, author- 
izing elections to ratify existing indebtedness 
in excess of one and one-half per cent limit, 
aa not a Baker v. Seattle, 2 

5i 

Cash assets of a county may be deducted 
from its outstanding indebtedness, for the 
purpose of determining its amount within 
the constitutional limitation, and in comput- 
ing such assets. not only taxes levied for the 
current year, but unpaid delinquent taxes 
constitute a part thereof until the tax has 
been merged in a sale of the property: State 
v. Hopkins, 14 W.. 59; Eidemiller v. Tacoma, 
14 W., 376, 382. 


CREDIT NOT TO BE LOANED.—No county, city, town, or 


other municipal corporation shall hereafter give any money or property, or 
loan its money or credit, to or in aid of any individual, association, company, 
or corporation, except for the necessary support of the poor and infirm, or 
become directly or indirectly the owner of any stock in or bonds of any asso- 
clation, company, or corporation. 

ct. 


Aia.. IV.. 55; Cal.. IV., 31: Colo., XT., School districts are municipal corpora- 
2; I., IV., 20; ta. VII., 2, 4: Mont., XIII., tions within the contemplation of the con- 
1; Minn., IX. Amend.: Mo., IV., 45: Neb., stitution: Maxon v. School Dist.. 5 W., 142; 
XII.. 3; N. J., I., 19; N. Y., Rev., VIIL, 10, State v. Grimes, 7 W.. 270: but irrigation dis- 
11; N. Dak.. X1.. 18; Ohio. VIITI., 4; Pa., tricts are not: Board of Directors v. Peter- 
IX., 7: S. Dak.. XIII., Tex., son, 4 W., 147. 


1; Tenn., II., "99: 
6. See notes to § 5629 supra. 
See reference to § 5 supra. 


ARTICLE IX. 
EDUCATION. 


$ 1. PREAMBLE.—It is the paramount duty of the state to make 

ample provision for the education of all children residing within its borders, 
without distinction or preference on account of race, color, caste, or sex. 

Cf. Cal., 


IX., 1; N. Y., Rev., IX., 1. 
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§ 2. PUBLIC SCHOOL SYSTEM.—The legislature shall provide for 
a general and uniform system of public schools. The public school system 
shall include common schools, and such high schools, normal schools, and 
technical schools as may hereafter be established. But the entire revenue 
derived from the common schoo] fund, and the state tax for common schools, 
shall be exclusively applied to the support of the common schools. 


Cf. Cal.. oh 5, 6; Colo., IX., 2; Ida., w 1; bonds to be taken from contractors by school 


Mont.. Xi. Minn., VIII., 1; Miss., III., districts, does not violate the last clause of 
201; N. Dak., 1Min 147, 148; S. Dak., yur. 1; this section: Pacific Mfg. Co. v. School 1 oe 
Wy., VII., i. No. 7, 6 W., 21; Maxon v. School Dist., 5 W 


The Act of Jan. 31, '’88 (p. 15), requiring 142, distinguished. 


§ 3. FUNDS FOR SUPPORT OF.—The principal of the common 
school fund shall remain permanent and irreducible. The said fund shall 
be derived from the following named sources, to-wit: Appropriations 
and donations by the state te this fund; donations and bequests by 
individuals to the state or pubiic for common schools; the proceeds of lands 
and other property which revert to the state by escheat and forfeiture; the 
proceeds of all property granted to the state, when the purpose of the grant 
is not specified or is uncertain; funds accumulated in the treasury of the state 
for the disbursement of which provision has not heen made by law; the pro- 
ceeds of the sale of timber, stone, minerals, or other property from school and 
state lands, other than those granted for specific purposes; all moneys received 
from persons appropriating timber, stone, minerals, or other property from 
school and state lands other than those granted for specific purposes, and all 
moneys other than rental recovered from persons trespassing on said lands; 
five per centum of the proceeds of the sale of public lands lying within the state 
which shall be sold by the United States subsequent to the admission of the 
state into the Union, as approved by section thirteen of the act of Congress 
enabling the admission of the state into the Union; the principal of all funds 
arising from the sale of lands and other property which have been and here- 
after may be granted to the state for the support of common schools. The 
legislature may make further provisions for enlarging said fund. The interest 
accruing on said fund, together with all rentals and other revenues derived 
therefrom, and from lands and other property devoted to the common school 
fund, shall be exclusively applied to the current use of the common schools. 


Cf. Ala., XIL, 5: Cal, IX., 4: Colo. IX., 3; Ida., IX., 3; Mont., XI., 2, 3; N. Dak., IX., 
153, 154; S. Dak., Hil, 2, 13: Wy., VIL, 


$ 4. SECTARIAN CONTROL OR INFLUENCE PROHIBITED.— 
All schools maintained or supported wholly or in part by the public funds 
shall be forever free from sectarian control or influence. 
e His iad BG Neca BE IB Pt i 

§ 5. LOSS OF PERMANENT FUND TO BECOME STATE DEBT. 
—A]] losses to the permanent common school or any other state educational 
fund which shall be occasioned by defaleation, mismanagement, or fraud of the 
ceents or officers controlling or managing the same shall be audited by the 
proper authorities of the state. The amount so audited shall be a permanent 
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funded debt against the state in favor of the particular fund sustaining such 
loss, upon which not less than six per cent annual interest shall be paid. The 
amount of liability so created shall not be counted as a part of the indebtedness 
authorized and limited elsewhere in this constitution. 


Cf. Ala.. XII., 5; Colo., IX., 3; Ida., IX., 3; See infra Art. XVI., $ 5, investment of per- 
Mont., XI., 3, 5: N. Dak,, IX., 153, 154; D Cc. manent school fund. 
IX., 4; S. Dak.. VIII., 2, 3; Wy.. VIL., 


ARTICLE X. 
MILITIA. 


$ 1. WHO LIABLE TO MILITARY DUTY.—AIl able-bodied male 
citizens of this state between the ages of eighteen and forty-five years, except 
such as are exempt by laws of the United States or by the laws of this state, 
shall be liable to military duty. 


Cf. Ala., XI., 1; irk. XI., 2; Colo., XVII., Mont.. XIV., 1; Minn., XIL, 1; N. Dak., 
1; Fla., XII, 1; Ga., VIII. 1: IN., XIL, 1: XIIL, 188; Neb. XIII., 1: Nev., XII, 1; N. 
Ind.. XII, 1: Ia VE 1; Ida., iV! ;: Kan., Y., Rev., XL, i; Ohio, IX., 1° Or., X. 1: 
VIII., 1; Ky., VIIL, 1: La., VIII., ad Mich. Pa., XL; S.' Dak, XV., 1; $. C? XIIL: 
XVII. EA Miss., IX., 1; Mo., XIIL., Tenn., VIII.; Wy.. XVII., 1. 


= § 2. ORGANIZATION—DISCIPLINE—OFFICERS—POWER TO 
CALL OUT.—The legislature shall provide by law for organizing and dis- 
ciplining the militia in such manner as it may deem expedient, not incom- 
patible with the constitution and laws of the United States." Officers of the 
militia shall be elected or appointed in such manner as the legislature shall 
from time to time direct, and shall be commissioned by the governor. The 
governor shal] have power to call forth the militia to execute the laws of the 
state to suppress insurrections and repel invasions.” 


(1). Ark., XI., 2; Cal., VIII., 1; Kan., VIII. N. Y.. Rev., XI., 2. 3; Or., X.: Pa., XI.: 8. 

2; Mich., XVII., 2. C., XIII; S. Dak., XV., 3; Tenn., VIII.; Va., 
(2). Cal., VIIL, 1; DL, V., 14; Ind., V., 12; IX.; Wy., XVII., 2: 

Kan., VIIL., 4; Mich. V., ‘4: Minn.. vV, 4; The supreme executive power of the state 

Nev., XII., '2; Ohio, IX., 4; Or., V., 9: Tex., is vested in the governor, and by the terms 

VII., 1. of this article he has power to call forth the 
See Ala., XI., 2; Cal., VIIL, 1; Colo., XVII.; militia to execute the laws of the state. It 

Fla.. XIV.. 2; Ga.. X., 1; IIL, XII., 2; Ida., places in his hands the sole power of judg- 

XIV., 2; Ind., XII.; Ia.. VI.; Ky., 220; La., ing and determining when the exigency has 

181; Me., VII.. Amend. X.; Mad., IX.; Mich., arisen for ane exercise of this power: Chapin 

XVII.. Amend. I.; Minn., „XIL; Miss., 215; v. Ferry, 3 386. 

Mo.. XIIL, 2: Mont., XIV. 2; N. „Dak, XIII., See notes to wl 2040 supra. 

189; Neb., XIIL; N. J Vaii: , XII.: 


§ 3. SOLDIERS’ HOME.—The legislature shall provide by law for 
the maintenance of a soldiers’ home for honorably discharged Union soldiers, 
sailors, marines and members of the state militia disabled while in the line 
of duty, and who are bona fide citizens of the state. 


§ 4. PUBLIC ARMS.—The legislature shall provide by law for the 
protection and safe keeping of the public arms. 


Ala., XI., 4; Colo., XVII., 4; Ida., XIV., 4; Ky., 223; Mo., XIII., 4; Mont., XIV., 4; B. 
Dak., "XV. ., ô. 


$ 5. PRIVILEGE FROM ARREST.—The militia shall, in all cases, 
except treason, felony and hreach of the peace, be privileged from arrest dur- 
ing the attendance at musters and elections of officers, and in going to and 
returning from the same. 


Cal., I., 15; Ia., I., 19; Mich.. VI., 33; N. J.,I.. 17; Nev., IL, 14. 


2108 CONSTITUTION OF THE STATE OF WASHINGTON. 


$ 6. EXEMPTION FROM MILITARY DUTY.—No person or per- 
sons having conscientious scruples against bearing arms shall be compelled to 
do militia duty in time of peace: Provided, Such person or persons shall 
pay an Se for such exemption 


Colo., XVIIL., 5; Fla., XIIL, 1; Ga., VIII., 3; XVIL, Amend. I.; Mo., XIIL. 1; N. Y., XL, 
ll, XIL, 6; ind.. XII. 6; Ia, Vi, 1; Idas 1; N. Dak., XIIL 188: Ohio, IX., 5; Or, X: 
XIV., 1; Kan., VIIL, 1; Ky.. 220; Mich, 2; 8. Dak., XV., t; Wy., XVII, 1. 

ARTICLE XI. 
COUNTY, CITY AND TOWNSHIP ORGANIZATION. 
$ 1. EXISTING COUNTIES RECOGNIZED.—The several counties 


of the territory of Washington existing at the time of the adoption of this 
constitution are hereby recognized as legal subdivisions of this state. 


Cal., XI., 1; Colo., XIV., 1; Ida., 
166; S. Dak., IX., 1. 


§ 2. COUNTY SEATS—LOCATION AND REMOVAL.—No county 
seat shall be removed unless three-fifths of the qualified electors of the county 
voting on the proposition at a general election shall vote in favor of such 
removal, and three-fifths of all votes cast on the proposition shall be required 
to relocate a county seat. A proposition of removal shall not be submitted in 
the same county more than once in four years. 


Ark., XIII., 3; Cal., 


XVII., 1; Mo., IX., 1; Mont., XVI.. 1; N. Dak., X., 


XI., 2; Colo.. XIV., 2; A private citizen and taxpayer has no such 


Fla.. VIIL.. 4; "In. X., $; Ida., XVIII., 2: property interest in the location of a county 
Mich., X., &: Mo., IX., 2: aa ee XVI., 2; N. seat as will give him a right of action to 
Dak., X., 169; S. Dak., contest its removal: Id., 45; but in Rickey 


v. Williams, 8 W., 479, held. that an injunc- 


IX., 1-3. 

See supra Art. II., § 28 (18), special legis- 
lation prohibited: Wy., XII., 2. 

The majority required to carry the ques- 
tion submitted to the electors under this s: F 
tion and § 6, Art. VIII, is a trials Fits 
those who vote upon that proposition: et- 
calf v. Seattle, 1 W., 297. 

The superior court has no jurisdiction of 
the subject matter of an action which seeks 
to enjoin the removal of a county seat on 
the ground of fraud comnuatted in the elec- 
tion thereof: Parmeter v. Bourne, 8 W., 45. 

The removal of a county seat is a political 


tion will lie at the suit of a county officer 
to enjoin the removal of tne county seat. 
when the board of commissioners had never 
abtained jurisdiction by proper petltion to 
order the submission of the question. 

A board of county commissioners is not 
vested with exclusive discretion in the mat- 
ter of declaring the result of an election for 
removal of the county seat, but an attempt 
on their part to declare a result contrary to 
law is sufficient to give the superior court 
jurisdiction to enjoin them: Krieschell v. 


question, the regulation and control of which 
are within the exclusive een of the 
legislative department: Id., 


County Commissioners, 12 W., 


§ 3. NEW COUNTIES.—No new county shall be established which 
shall reduce any county to a population less than four thousand, nor shall a 
new county be formed containing a less population than two thousand.’ 
There shall be no territory stricken from any county unless a majority of the 
voters living in such territory shal] petition therefor, and then only under 
such other conditions as may be prescribed by a general law applicable to 
the whole state. Every county which shall be enlarged or created from 
territory taken from any other county or counties shall be liable for a just 
proportion of the existing debts and liabilities of the county or counties from 
which such territory shall be taken:* Provided, That in such accounting 
neither county shall be charged with any debt or liability then existing, in- 
curred in the purchase of any county property or in the purchase or construc- 
tion of any county buildings then in use or under construction which shall fall 
within and be retained by the county: Provided further, That this shal] not 
be construed to affect the rights of creditors. 
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(1). See Ark., XIII., 1; Cal, XI., 3; Ill, (9. Cal.. XI., 3: Colo., XIV., 4; I, X., 3; 
VIIL, 1; Md.. XIII.. 1; Mo.. X.. 3; Neb., X.. 1; Ida.. XVII., 3; Mont, XVL., 3; N) Dak., 
Pag xi., 1; Tenn., X., 4; Tex., IX., 1; S. X., 168; Wy., XII., 2. 
a 


§ 4. COUNTY GOVERNMENT AND TOWNSHIP ORGANIZA- 
TION.—The legislature shall establish a system of county government, which 
shall be uniform throughout the state, and by general laws shall provide for 
township organization, under which any county may organize whenever a 
majority of the qualified electors of such county voting at a general election 
shall so determine; and whenever a county shall adopt township organization 
the assessment and collection of the revenue shall be made, and the business of 
such county and the local affairs of the several] townships therein, shall be 
managed and transacted in the manner prescribed by such general law. 


Cal., XI., 4; IIL, 
Minn., XI., 4; Mo., 


5- s Kan., 
Nev., 


IX., 2; 


N. Dak., X., 170; S. Dak., IX., 4; Wy., XII., 
IV.. 5; 4 


K,, 

$ 5. ELECTION AND COMPENSATION OF COUNTY OFFI- 
CERS.—The legislature, by general and uniform laws, shall provide for the 
election in the several counties of boards of county commissioners, sheriffs, 
county clerks, treasurers, prosecuting attorneys, and other county, township, 
or precinct and district officers, as public convenience may require, and shall 
prescribe their duties and fix their term of office. It shall regulate the com- 
pensation of all such officers, in proportion to their duties, and for that purpose 
may classify the counties by population. And it shall provide for the strict 
accountability of such officers for all fees which may be collected by them, and 
for all public moneys which may be paid to them, or officially come into their 
possession. 


Cf. Colo., XIV., 6; Cal., XI., era AVIU, A duly elected road overseer does not be- 
6, 7; Mich., X., 3; Mont., XV. Neb. come disqualified to hold his office by reason 
. Nev., XVII.. : Ohio, Wy. Pi E of a change of the boundaries of his road 
toe notes to wes vi district, leaving his residence outside thereof, 


This section should be eee with § 7, 
and when so construed, it seems clear that 
the ‘‘term’’ referred to in $ 7 is the term 
authorized to be provided for in this section: 
Smalley v. Snell, 6 W., 

The term “fix their term of office,” is clear 
and unambiguous, and does not mean merely 
that the legislature is limited to fixing the 
tme of the commencement and ending of 
such term, but that it may designate the 
duration and extent of the term of office: 
State v. Twichell, 9 W., 530, 532; see Mc- 
Murray v. Hollis, 5 W., , 461. 

Limitations imposed by ' this section are 
confined only to the officers of the county, 
as distinguished from mere clerks or depu- 
tie9: Nelson v. Troy, U W., 85. 


such change being prospective, as affecting 
such office: State v. Nelson, 7 W., 

Under this provision and the cgi of 
this state a county treasurer is held strictly 
accountable for all public funds coming into 
his hands, and the exercise by him of ordi- 
mary care in the selection of a deposit for 
such funds will not excuse him from fully 
accounting for the moneys deposited therein, 
sn case of subsequent insolvency of the 
banks, even if the county has not provided 
him with a suitable and safe place in which 
to meee the funds: Fairchilds v. Hedges, 14 


§ 6. VACANCIES IN COUNTY, - ETC, OFFICES, HOW FILLED. 


—The board of county commissioners in each county shall fill all vacancies 
occurring in any county, township, precinct, or road district office of such 
county by appointment, and officers thus appointed shall hold office till the 
next general election, and until their successors are elected and qualified. 


a Sloe XIV., 9; Mont., XVI., 4,5; N. Y. 
ev F 
The provisions of this section are appli- 
cable to justices of the peace, and the same 
fs self-executing: State v. Cronin, 5 W., 398. 
The prosecuting attorney of a county, 
being a county Officer, a vacancy in that 
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office should be filled by appointment of the 
county commissioners, and an Lad the gov- 
ernor: State v. Whitney, 9 377. 

The last section creates the Wiles of pros- 
ecuting attorney in each county: In re Hu- 
mason, 46 Fed. Rep., 388, 
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§ 7. TENURE OF OFFICE LIMITED TO TWO TERMS.—No 
county officer shall be eligible to hold his office more than two terms in suc- 
cession. 


Cf. Ill., X., 8. Under this section the incumbency of the 


A prosecuting attorney holding office under 
the provisions of Art. XXVII., § 6, of the 
Const., does not fill such a term as is con- 


office for a part of a term under the appoint- 
ment of the county commissioners will not 
disqualify the officer from holding the office 


templated by this gection: Smalley v. Snell, for the two succeeding terms: Koontz v. 
6 W., 161. Kurtzman, 12 W., 


§ 8. SALARIES AND LIMITATIONS AFFECTING.—The legisla- 
ture shall fix the compensation by salaries of all county officers, and of con- 
stables in cities having a population of five thousand and upwards, except 
that public administrators, surveyors, and coroners may or may not be salaried 
officers. The salary of any county, city, town, or municipal officer shall not 
be increased or diminished after his election or during his term of office, nor 
shall the term of any such officer be extended beyond the priod for which he 


is elected or appointed. 


Cf. Cal., XI., 9. 

See notes to Art. Il., § 25. 

A city has no power to change the salary 
of an officer during his term of office, and 
this provision is an express limitation upon 
the power of the council in this respect: - 
coma v. Lillis, 4 W., 797, 803. 

As to the question of whether the city 
treasurer was an officer who would fall 
under this prohibition, it A lain that he is: 
Ballard v. Keane, 13 wW., 202. 

Attorney’s fees paid by dea aen taxpay- 
ers to county attorneys under the Law of '91 
(p. 231, § 105) cannot be allowed as extra 
compensation under this section: Spokane 
County v. Allen, 9 W., 

The law requiring city “councils in cities 
of the third class to sit as a board of equal- 
ization, for which they may receive compen- 
sation, merely imposes a special duty upon 
such council, and an act relieving them of 
that duty does not violate this provision: 
Heilig v. Puyallup, 7 29. 

A legislative provision “that the county 
treasurer shall receive the sum of $00 per 


e 
The additional salary in this case is for 
Services outside the duties of county treas- 
urer: State v. Carson, 6 W., 250; nor is it in 
conflict with § 12 of this article, denying the 
legislature the right to impose taxes on mu- 
nicipal corporattons: , 258. 

Allowance of compensation to a deputy 
does not violate this provision, when at the 
time of the principal’s induction tnto office 
there was a valid statute in force authorizing 
the employment of additional help when 
necessary: Nelson v. Troy, 11 W., 

The attempt to deprive a county treasurer 
of the compensation which the law at the 
time of his election gave him for duties as 
city tax collector, while leaving him still 
under obligations to perform: such duties, is 
in conflict with this section, which prohtbts 
the salary of an officer to be increased or di- 
minished durin re re e of office: Mudgett 
v. Liebes, 14 V 

Under this BM Fo provision contained 
in § 2327 supra, providing that the county 
superintendent shall receive compensation at 
the rate of three dollars for each school vis- 


annum for «assessing and collecting city ited, is invalid: Cox v. Holmes, 14 W., 255, 
taxes does not contravene this provision. 256. 


§ 9. STATE TAXES NOT TO BE RELEASED OR COMMUTED.— 
No county, nor the inhabitants thereof, nor the property therein, shall be 
released or discharged from its or their proportionate share of taxes to be levied 
for state purposes, nor shall commutation for such taxes be authorized in any 
form whatever. 


Cal., XI., 10; Colo., X., 8; IN., IX., 6; Ida.. VII., 7; Mo.. X.. 9; Mont., XII., 6. 


§ 10. INCORPORATION OF MUNICIPALITIES. —Corporations for 
municipal purposes shall not be created by special laws: but the legislature, by 
general laws, shall provide for the incorporation, organization, and classifica- 
tion, in proportion to population, of cities and towns, which laws may be al- 
tered, amended, or repealed.’ Cities and towns heretofore organized or in- 
corporated may become organized under such gencral laws whenever a major- 
itv of the electors voting at a general election shall so determine, and shall 
organize in conformity therewith: and cities or towns heretofore or hereafter 
organized and all charters thereof framed or adopted by authority of this 


“A lo = 
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constitution shall be subject to and controlled by general laws.” Any city 
containing a population of twenty thousand inhabitants or more shall be 
permitted to frame a charter for its own government consistent with and sub- 
ject to the constitution and laws of this state, and for such purpose the 
legislative authority of such city may cause an election to be had, at which 
election there shall be chosen by the qualified electors of said city fifteen free- 
holders thereof, who shall have been residents of said city for a period of at 
least two years preceding their election, and qualified electors, whose duty it 
shall be to convene within ten days after their election, and prepare and pro- 
pose a charter for such city. Such proposed charter shall be submitted to the 
qualified electors of said city, and if a majority of such qualified electors voting 
thereon ratify the same, it shall become the charter of said city, and shall 
become the organic law thereof, and supersede any existing charter, including 
amendments thereto, and all special laws inconsistent with such charter. Said 
proposed charter shall be published in two daily newspapers published in said 
city for at least thirty days prior to the day of submitting the same to the 
electors for their approval, as above provided. All elections in this section 
authorized shall only be had upon notice, which notice shall specify the object 
of calling such election, and shall be given for at least ten days before the day 
of election in all election districts of said city. Said elections may be general 
or special elections, and, except as herein provided, shall be governed by the 
law regulating and controlling general or special elections in said city. Such 
charter may be amended by proposals therefor submitted by the legislative 
authority of such city to the electors thereof at any general election, after 
notice of said submission published as above specified, and ratified by a major- 
ity of the qualified electors voting thereon. In submitting any such charter 
or amendment thereto, any alternate article or proposition may be presented 
for the choice cf the voters, and may be voted on separately without prejudice 
to others. 


See supra Art. VIII.. § 3, authority to incur 


The Act of Mar. 27, '90 (p. 135, f 6). author- 
and limit of indebtedness. 


izing reincorporation of void municipal cor- 


See notes to Art. II.. § 25, and Art. IV., § 1. porations, violates the constitutional inhibi- 
(1). Ark., XII., 3; Cal., XI., 6; Colo., XIV., tion against creating municipal corporations 
13; Mo., IX., TG N. Y., V III., ' 9; S. Dak., X., by special laws: Town of Denver v. Spo- 
1; Wy., XIII. L kane Falls, 7 W., 226. 
(2). Cal., XI., 6; Colo., XIV., 14; IIL, IV., The Act of Mar. 27, '90 (p. 138), authorizing 
arc kt 1 A cities and towns to consolidate, and to hold 
za a 


special elections therefor in each of the 


All doubt as to the power of cities of this 
state, having a population of twenty thous- 
and, to frame charters for their own govern- 
ment, is removed by the express language 
of this provision: Reeves v. Anderson, 13 

General laws cannot be affected by the 
adoption of a freeholders’ charter, but they 
are binding upen the corporation: Seymour 
v. Tacoma, 6 W., 138, 146; State v. Carson, 
6 W., 250, 282. 

The prohibition against special legislation 
fn incorporating cities and towns is pros- 
pective in its operation, and does not affect 
existing special charters created under the 
territorial regime: Tacoma Land Co. v. 
oe Co., 1 W., 482. See Art. II., $ 28, Subd. 


The Act of Mar. 9. ’983 (p. 183). validating 
de facto towns, ineffectually attempting to 
incorporate under prior void acts, is consti- 
tutional. and not special legtslation: Pull- 
man v. Hungate, 8 W.. 519: affirmed in State 
A eae 13 W., 708; State v. Centralia, 8 W., 


cities and towns proposed to be consolidated, 
does not contravene the provisions of this 
section: State v. New Whatcom, 3 W., 7. 
The majority prescribed by this section 
requisite to carry a proposition authorized 
to be submitted to the electors, is a major- 
ity of those who vote upon the proposition: 
Metcalf v. Seattle, 1 W., 297; and the vote 
necessary for the ratification of a proposed 
amendment to a freeholders’ charter is a 
majority of those voting om the specific prop- 


osition, if submitted at a general election: 
State v. Denny, 4 W., 135. 
The Act of Feb. 26, ’9, requiring the in- 


corporation, organization and classification 
of cities in proportion to population, does not 
Violate this section, since the same authority 
was conferred upon municipal corporations 
to be thereafter organized by other legisla- 
rion at the same session: Baker v. Seattle, 
2 W., 576, 585, 

This section must be construed to requira 
the same publication of proposed amend- 
ments to a city charter as is required upon 
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the adoption of 
Tacoma, 4 W., &. 

The boundaries of a city, acting under a 
freeholders’ charter, cannor be extended by 
an amendment of its charter; for an ex- 
tension to be valid under the constitution 
it must be consummated by virtue of action 
under the pe neral laws: State v. Warner, 
4 W., 773, 176. 

The constitution and statutes thereunder, 
authorizing the incorporation of cities and 
towns, do not confine the limits of the cor- 
poration to those of any pre-existing city or 
town, but the boundary may be established 
by the vote of the people within the limits 
of the proposed incorporation: Ferguson V. 
Snohomish. 8 W., 668. 

This section authorizes cities to frame their 
own charters for self-government within cer- 
tain limitations, hence Art. IV., $ 33, free- 
holders’ charter of Seattle, providing that a 
claim for damages against the city shall be 
presented within six months after the claim 
accrues, and that no action should be main- 
tained until sixty days after such presenta- 
tion, is not unconstitutional, although the 
general law of limitations presaribes a three 
years’ limit: Scurry v. Seattle, 8 W., 278, 279 

Cities authorized by the constitution to 


me charter itself: Wade v. 
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frame their own charters have no authority 
to provide therein for the creation of mu- 
nicipal or police courts. Such power is del- 
egated by the constitution to the legislature, 
which can alone exercise it: In re Cloherty, 
2 W., 137. 

The section conferring upon daities the 
power to make their own charters is self- 
executing: People v. Toal, 85 Cal., 333 

A city cannot adopt a charter empowering 
it to fix the price of gas to be furnished its 
inhabitants, under this section, authorizing 
cities of a specific population to frame char- 
ters, etc., where a general law authorizes 
such cities to regulate and control the use 
of gas, but contains no provision as to price: 
Tacoma Gas Co. v. Tacoma, 14 W., 288. 

Where the legislature has passed a general 
law upon the particular subject, the power 
to fixe rates for lighting the city must be 
found therein, and not under § 11 of this ar- 
ticle: Id., 298-26. 

-Power to provide a tribunal] and clothe it 
with authority to contest election cases is 
not implied in the grant of authority by this 
provision to cities of the first class to frame 
charters for thelr own government: State 
v. Superior Court, 14 W., 604. 


§ 11. POLICE AND SANITARY REGULATIONS.—Any county, 
city, town, or township, may make and enforce within its limits all such local, 
police, sanitary, and other regulations as are not in conflict with general laws. 


Ark., XII., 4; Cal., XI., 11 
The right of a municipal corporation to 
impound stock running at large, under char- 


ter powers, is a valid exercise of police 
ower, and does not violate this section nor 
3 of Art. I.: Wilson v. Beyers, 5 W., 303. 


§ 12. ASSESSMENT AND COLLECTION OF TAXES IN MUNICI- 


PALITIES.—The legislature shall have no power to impose taxes upon coun- 
ties, cities, towns, or other municipal corporations, or upon the inhabitants or 
property thereof, for county, city, town, or other municipal purposes, but 
may by general laws vest in the corporate authorities thereof the power to 
assess and collect taxes for such purposes. 


Cal., XI., 12; Neb., IX. 


See notes to Art. VII., 
article. 

There is no vested right, either in munici- 
pal corporations of third or fourth clasg 
or citizens thereof, to have property assessed 
în any particular way; the legislature may 
change the mode of assesment at any time: 
Heilig v. Puyallup, 7 W., 29. 

The provisions of this section are not vio- 
lated by the enactment (L. ’93, p. 301) provid- 


7. 
$ 9, and § 8 of this 


of highways in counties, etc., as the improve- 
ment is for a county purpose, and an as- 
sessment therefor is not a tax within the 
meaning of the constitution: Seanor v. 
County Commissioners, 13 W., 48, 61, 62. 
The Act of Mar. 9, '93 (p. 231), authorizing 
the issuance and collection of bonds upon 
the property benefited by local improve- 
ments, is constitutional and applicable to 
oe So very class: Germond v. Tacoma, 


ing for the establishment and improvement 


§ 13. PRIVATE PROPERTY, WHEN MAY BE TAKEN FOR 
PUBLIC DEBT.—Private property shall not be taken or sold for the payment 
of the corporate debt of any public or municipal corporation, except in the 
mode provided by law for the levy and collection of taxes. 


Cal., XI., 15; Colo., X., 14; Mo., X., 13;Mont., XII., 8; Neb., IX., 7. 


§ 14. PRIVATE USE OF PUBLIC FUNDS PROHIBITED.—The 
making of profit out of county, city, town, or other public money, or using 
the same for any purpose not authorized by law, by any offcer having the 
possession or control thereof, shall be a felony, and shall be prosecuted and . 
punished as prescribed by law. 


Ark., XVI., 3; Cal., XI., 17: Colo.. X., 13: 
Ida.. V11., 1b; Mo., X., 17; Mont., XIIL. 14; 
Pa.. IX., 14; S. Dak., XIL. 11; Wy., XV., 8. 

The enactment of § 7123 supra is in perfect 


harmony with this provision, and applias to 
public officers, such as city treasurer: State 
v. Krug, 12 W., 288, 295 
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§ 15. DEPOSIT OF PUBLIC FUNDS.—All moneys, assessments, and 
taxes belonging to or collected for the use of any county, city, town, or 
other public or municipal corporation, coming into the hands of any officer 
thereof, shall immediately be deposited with the treasurer, or other legal de- 
positary to the credit of such city, town, or other corporation respectively, for 
the benefit of the funds to which they belong. 


Cal.. XI. 16 ‘ 


ARTICLE XII. 

CORPORATIONS OTHER THAN MUNICIPAL 
$ 1. CORPORATIONS, HOW FORMED.—Corporations may be 
formed under general laws, but shall not be created by special acts.’ All 
laws relating to corporations may be altered, amended, or repealed by the 
legislature at any time, and all corporations doing business in this state may, as 

to such business, be regulated, limited, or restrained by law. 
0). Cal, XIL. 1; Il, XI, 1; Ind, XI., XV., 2, 3; Del., IL, 17; Ida, XL, 2, 3: Amend, 


la., VIIL, 1; Minn., X., 2 Sas VILS 178: Kan., XII, 1: Me., IV., 14. Amend.: Mich, 
N. Y., Ree Vill..’1: Neb., XIIL, 1: Neve XV. © Mo.. XIL? Mont., XV 
VIIL., 1; N.C. viiL, 1; Ohio, XIT. '1; Or, Dak., VII., 131: N. VIII. Ohio, XIII.. 


XIL, Ż; $. C.. EUSE 1; Tex., XIL, 1-2; Wi Vas 2; Pa, XVL 10; S. Dak, XVIL, ; Wy., X., 
And see Ala.. XIV., 1; Ark., XII., 6; Colo., 


§ 2. EXISTING CHARTERS.—AI]l existing charters, franchises, spe- 
cial or exclusive privileges, under which an actual and bona fide organization 
shall not have taken place, and business been commenced in good faith, at the 
time of the adoption of this constitution, shall thereafter have no validity. 

Ala.. XIV. 2) Ark. XIL, 1: Cal, XIL, 6; Neb., XUI, Dak. VIL J31; Pa, XVI., 


Colo.. XV., 1; In., 2: da. Y; S. Dak., E Wy. 
$1; Miss., in Mo., Eh 1; Mont.. xv" XI., 3. 


§ 3. EXISTING CHARTERS NOT TO BE EXTENDED NOR FOR- 
FEITURE REMITTED.—The legislature shall not extend any franchise or 
charter, nor remit the forfeiture of any franchise or charter of any corporation 
now existing, or, which shall hereafter exist under the laws of this state. 

Ala., XIV., 3, 10; Ark., XVIL. 8; Cal, XIL, XIL, 2 3: Mont, XV. 2; N; Dak, VIL, 13; 
7; Ga., 1V., 2 68); La., 234; Miss., 179; Mo., Pa., XVI., 2; S. Dak., XVIL, 3; Va., X., 

$ 4. LIABILITY OF STOCKHOLDERS.—Each stockholder in all 
incorporated companies, except corporations organized for banking or insur- 
ance purposes, shall be liable for the debts of the corporation to the amount of 
his unpaid stock, and no more, and one or more stockholders may be joined as 
parties defendant in suits to recover upon this liability. 

Cf. Ala., XIV., 8; Mo., XII., 9; Minn., X. 3; Neb., XII., 4; Or., XI., 3; W. Va., XI., 2 


§ 5. TERM “CORPORATION,” DEFINED—RIGHT TO SUE AND 

BE SUED.—The term “corporations,” as used in this article, shall be con- 

strued to include all associations and joint stock companies having any powers 

or privileges of corporations not possessed by individuals or partnerships, and 

all corporations shall have the right to sue and shall be subject to be sued in 
all courts in like cases as natura] persons. | 

Cf. Ala. XIV, 12, 13; Ida., XI., 16; Kan., Miss., 199; Neb., eo 3; Nev., VIII, 5; N. 


` XIL, 6; Ky.. 208; La., 240; 'Mich., Xv., 11: C; VIIL, 3: N. Y e Rev., VIIL, 3; N. Dak., 


Minn., X., 1; Mo., XII., ui; Mont., XV., 18; VIL., 144; Pa., XVI., 13; 8. Dak., XVIL, 19. 
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§ 6. LIMITATIONS UPON ISSUANCE OF STOCK.—Corporations 
shal] not issue stock, except to bona fide subscribers therefor, or their assignees; 
nor shall any corporation issue any bond or other obligation for the payment 
of moncy, except tor money or property received or labor done. The stock of 
corporations shall not be increased, except in pursuance of a general law, nor 
shal] any law authorize the increase of stock, without the consent of the person 
or persons holding the Jarger amount in value of the stock, nor without due 
notice of the proposed increase having been previously given in such manner as 
may be prescribed by law. All fictitious increase of stock or indebtedness shall 
be void. 

Ala., XIV., 6; Ark., XII., 8; Cal., XIL, 11; Mont., XV., 10; Neb., XI., 5; N. Dak., VIL, 
Colo., XV., $; Ii, Xb, 13; Ida., XI., 9; Ky., 138; Pa., XVI., 7; S. Dak., VII., 8; Tex., XIL, 
193; La., 239, 239; Miss., 19; Mo., XII, 8; 6. 

§ 7. FOREIGN CORPORATIONS.—No corporation organized outside 
the limits of this state shall be allowed to transact business within the state on 
more favorable conditions than are prescribed by law to similar corporations 
organized under the laws of this state. 


. Ark., XII., 11; Cate XII. ait peta XI., 10; Ky., 202; Mont., XV.. 11; N. Dak., VII., 136; 
S. Dak., XVII., 6; Wy., X., 


§ 8. ALIENATION OF FRANCHISE NOT TO RELEASE LIA- 
BILITIES.—No corporation shall lease or alienate any franchise, so as to 
relieve the franchise, or property held thereunder, from the liabilities of the 
lessor or grantor, lessee or grantee, contracted or incurred in the operation, use, 
or enjoyment of such franchise or any of its privileges. 

Cal., XII, 10; Ida., XI., 15; Ky., 203; Mont., so as to relieve it or property held there- 
under from the liabilities herein imposed; 


xv section implies the right of a cor- Kicsterman v. Mason County, ete., Ry. Co., 
poration to dispose of its franchise, but not 8 W., 2l. 


8 9. STATE NOT TO LOAN ITS CREDIT OR SUBSCRIBE FOR 
STOC'K.—The state shall not in any manner loan its credit, nor shall it sub- 
scribe to or be interested in the stock of any company, association, or corpora- 
tion. 


See supra Art. VIII., § 5, ana references, Ida., VIII., 3; N. Y., Rev., VIII., 9; Or., 
Ala., X1V., 20; Ark., XII., 7; Ga., VIL, 5; XI. 6. 
§ 10. EMINENT DOMAIN AFFECTING.—The exercise of the right 
of eminent domain shall never be so abridged or construed as to prevent the 
legislature from taking the property and franchises of incorporated companies, 
and subjecting them to public use the same as the property of individuals. 
Ala., J., 24; Ark., XID, 9, and XVIIL, 9; X., 4; Miss., 19; Mont., XV., 9; Neb., XI., 6; 
Cal, XI., 8; Colo.: XV.. 8; Fla, XVI, 29; N.’Dak, Vil. 124; Oni, XII 5; Ore XE £ 
Ga. IV. 2 @; Mil, XE, i4; Ida., XI, 8; Pa, XVIL, 3: S.' Dak, XVIL, "4; W. Va. 
Kan., XII., 4; Ky., 195; Mo., XII., 4; Minn., Xi.. 12; Wy., X., 9. 

g 11. PROHIBITION AGAINST ISSUANCE OF MONEY AND 
LIABILITY OF STOCKHOLDERS IN BANKS.—No corporation, associa- 
tion, or individual shall issue or put in circulation as money anything but the 
lawful money of the United States." Each stockholder of any banking or 
Insurance corporation or joint stock association shall be individually and per- 
sonally liable equally and ratably, and not one for another, for all contracts, 


CONSTITUTION OF THE STATE OF WASHINGTON, 2115 


debts, and engagements of such corporation or association accruing, while they 
remain such stockholders, to the extent of the amount of their stock therein at 
the par value thereof, in addition to the amount invested in such shares. 


(1). Cf. Ala. XIV., 14; Ark., XII., 10; Cal. Neb., XIII., 7; S. C., XII., 6; W. Va., XI., & 
Xii., 5; nl, XI., 6; Ind., XL, 1; 


Mo., XII., The additional liability imposed by this pro- 
25; Nev., VIII., $ ors XI., 1; S. Dak., vision is a secondary and not a primary lia- 
XVIII. 3: Wis., bility, and creditors must first attempt to 


Stockholders’ Tabiin : Ind., XI., 6; Ill, enforce their claims against the corporation 
XI., 6; Ia., VIII., 9; Minn., IX., 13: Mich., ag the principal debtor: Wilson v. Book, 13 
XV., 3; Md., III., 39; N. Y., Rev., VIII., q: W., 676, 679. 


8 12. RECEIVING DEPOSITS BY BANK AFTER INSOLVENCY. 
—aAny president, director, manager, cashier, or other officer of any banking 
institution who shall receive or assent to the reception of deposits after he shall 
have knowledge of the fact that such banking institution is insolvent or in 
failing circumstances, shall be individually responsible for such deposits so 
received. 


Ky., 204; La., 241; Mo., XII., 27. 


§ 13. COMMON CARRIERS, REGULATION OF.—AIl railroad, 
canal, and other transportation companies are declared to be common carriers, 
and subject to legislative control. Any association or carporation organized 
for the purpose, under the laws of this state, shall have the right to connect at 
the state line with railroads of other states. Every railroad company shall 
have the right with its road, whether the same is now constructed or may 
hereafter be constructed, to intersect, cross, or connect with any other railroad, 
and when such railroads are of the same or similar gauge they shall, at all 
crossings and at all points where a railroad shall begin or terminate at or near 
any other railroad, form proper connections so that the cars of any such rail- 
road companies may be speecdily transferred from one railroad to another. All 
railroad companies shall receive and transport each the other’s passengers, 
tonnage, and cars, without delay or discrimination. 

Ala, XIV. 21; Ark., XVIL, 1; Cal, XIL, N. Dak. VII. 142 and 143; Pa.. XVII, 1; 8. 
MW; Colon XV., 4; Idan XI. $; D XI, 12; Dak. XVII., 15, 16; Tex, X., 1,2; W. Va, 


Ky., 216: La.. w and 244; Mo., XIIL, 13, 14; XL, 9; Wy. X. 1, 2 
Miss., 184, 195; Mont.. XV., 5; Neb., Xi., 4; 


§ 14. PROHIBITION AGAINST COMBINATIONS BY CAR- 
RIERS.—No railroad company or other common carrier shall combine or 
make any contract with the owners of any vessel that leaves port or makes port 
in this state, or with any common carrier, by which combination or contract 
the earnings of one doing the carrying are to be shared by the other not doing 
the carrying. 

Cal., XII., 20. 


$ 15. PROHIBITION AGAINST DISCRIMINATING CHARGES. 
—No discrirnination in charges or facilities for transportation shall be 
made by any railroad or other transportation company between places 
or persons, or in the facilities for the transportation of the same classes of 
freight or passengers within this state, or coming from or going to any other 
state. Persons and property transported over any railroad, or by any other 


transportation company, or individual, shall be delivered at any station, land- 


a 


~~ 
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ing, or port at charges not exceeding the charges for the transportation of 
persons and property of the same class, in the same direction, to any more 
distant station, port, or landing. Excursion and commutation tickets may be 
issued at special rates. 


pea: XIV., 2; Ark., XVIL, 6: Cal., XII., Mont. XV., 1; Neb., XI., 7: Pa, XVIL., 3, 7; 
2; Colo, XV., 6; Fla., XVI., 30; Ga., IV. 8. Dak., XVIL, 17; Tex., X., 2 
2 (1); I1 XI., '15; Ida., XI., 6; Mo., XIL, 12; See infra § 21 


§ 16. PROHIBITION AGAINST CONSOLIDATION OF COMPET- 
ING LINES.—No railroad corporation shall consolidate its stock, property, or 
franchises with any other railroad corporation owning a competing line. 

Ark., XVII., 4; Colo. XV. nl., ae 11; Dak.. ZVE nae Tex., X., 5; w. Va. XI. 


Ky., 201; Mo.. XIV. 17: Mont, aa ; Neb, 11; Wy.. 
Xİ. 3; N. Dak., VIL., - Pa., KVE S. , 


$ 17. ROLLING STOCK, PERSONALTY FOR PURPOSES OF 
TAXATION.—-The rolling stock, and other movable property belonging to 
any railroad company or corporation in this state shall be considered personal 
property, and shall be liable to taxation and to execution and sale in the same 
manner as the perscnal property of individuals, and such property shall not be 
exempted from execution and sale. 


Ark., XVII., 11; IN., aw 10; Ky., 212; Miss., 185; Mo., XII., 16; Neb., XI.. 2; 8. Dak., 
XVII., 13; Tex. X., 4; W. Va., XL, 8 


§ 18. MAXIMUM RATES FOR TRANSPORTATION .—The legisla- 
ture shall pass laws establishing reasonable maximum rates of charges for the 
transportation of passengers and freight, and to correct abuses and to prevent 
discrimination and extortion in the rates of freight and passenger tariffs on 
the different railroads and other common carriers in the state, and shall enforce 
such laws by adequate penalties. A railroad and transportation commission 
may be established, and its powers and duties fully defined by law. 

Cf. Cal., XII., 22; Ga., IV., 2 (D); I, XL, 12; Neb., XL, 4 


§ 19. TELEGRAPH AND TELEPHONE COMPANIES.—Any asso- 
ciation or corporation, or the lessees or managers thereof, organized for the 
purpose, or any individual, shall have the right to construct and maintain lines 
of telegraph and telephone within this state, and said companies shall receive 
and transmit each other’s messages without delay or discrimination, and all of 
such companies are hereby declared to be common carriers and subject to legis- 
lative control. Railroad corporations organized or doing business in this state 
shall allow telegraph and telephone corporations and companies to construct 
and maintain telegraph lines on and along the rights-of-way of such railroads 
and railroad companies, and no railroad corporation organized or doing busi- 
ness in this state shall allow any telegraph corporation or company any facili- 
ties, privileges, or rates for transportation of men or material or for repairing 
their lines not allowed to all telegraph companies. The right of eminent do- 
main is hereby extended to all telegraph and telephone companies. The legis 
lature shall, by general law of uniform operation, provide reasonable regula- 
tions to give effect to this section. 


Cf. Ala., XIV., 11; Colo. 13; Ida, 12; 8. Dak., XVIIL, ll; Wy., X., 7. 
KL, 13; Ky., 199; Mont. XV., EN ‘Pa. XVL, See supra Art. l., § 16, nent domaín. 
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§ 20. PROHIBITION AGAINST FREE TRANSPORTATION FOR 
PUBLIC OFFICERS.—No railroad or other transportation company shall 
grant free passes, or sell tickets or passes at a discount, other than as sold to 
the public generally, to any member of the legislature, or to any person holding 
any public office within this state. The legislature shall pass laws to carry 
this provision into effect. 

See supra Art. II., § 39, and references. was void under the constitution, and that 

Cf. Ala., XIV., 23; Ark., XVII., 7; Fla, the condition attached to its acceptance and 
XVI, 31; Ky., 197; Miss., 188: Mo., XII., 24; use were, consequently, inoperative: Mul- 
N. Y.. Rev., XIII., 5; Pa., XVII., 8. doon v. Seattle City Ry. Co., 10 W., 311. 

A public officer traveling upon a free pass A notary public is a public officer within 
issued by a transportation company is es- the provision of Art. XIII., $ 5, N. Y. Const., 
topped from setting up in a certain action providing that any public officer who shall 


for damages, arising from the negligence of travel on a free pass shall forfelt his office: 
the company, that the pass issued to him People v. Rathborne, 32 N. Y. Sup., 108. 


§ 21. EXPRESS COMPANIES.—Railroad companies, now or here- 
after organized or doing business in this state shall allow all express companies 
¿:rganized or doing business in this state transportation over all lines of railroad 
owned or operated by such railroad companies upon equal terms with any 
other express company; and no railroad corporation organized or doing busi- 
ness in this state shall allow any express corporation or company any facilities, 
privileges, or rates for transportation of men or materials or property carried 
by them, or for doing the business of such express companies, not allowed to all 
express companies. 

See supra $ 15. 


§ 22. MONOPOLIES AND TRUSTS.—Monopolies and trusts shall 
never be allowed in this state, and no incorporated company, copartnership, or 
association of persons in this state shall directly or indirectly combine or make 
any contract with any other incorporated company, foreign or domestic, 
throngh their stockholders, or the trustees, or assignees of such stockholders, 
or with any copartnership or association of persons, or in any manner what- 
ever, for the purpose of fixing the price or limiting the production or regulating 
the transportation of any product or commodity. The legislature shall pass 
laws for the enforcement of this section by adequate penalties, and in case of 
incorporated companies, if necessary for that purpose, may declare a forfeiture 
of their franchise. 

Cf.: Ark., IL, 19; HL, XL, 15; Ida., XI.. 18; XV., 20; N., C.. I, 31; N. Dak., VII., 146; 
Ky.. 198; Md., D. R., 41; Miss., 198; Mont., Tenn., I., 22; Tex., I., 2. 


ARTICLE XIII. 
STATE INSTITUTIONS. 


g 1. EDUCATIONAL, REFORMATORY AND PENAL INSTITU- 
TIONS.—Educational, reformatory, and penal institutions, those for the bene- 
fit of blind, deaf, dumb, or otherwise defective youth, for the insane or idiotic, 
and such other institutions as the public good may require, shall be fostered 
and supported by the state, subject to such regulations as may be provided by 
law. The regents, trustees, or commissioners of all such institutions existing 
at the time of the adoption of this constitution, and of such as shall thereafter 
be established by law, shall be appointed by the governor, by and with the 
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advice and consent of the senate; and upon all nominations made by the 
governor, the question shal! be taken by ayes and noes, and entered upon the 


ee 
. Colo., VIIT., 1: Ida., X., Mont., X., members of the board of regents of euch 
1: Dak., XIX.. 215, 216: S. Dak XIV., 1: state institutions are eligible to offices there- 
yn. oa under or qualified to hold them: State v. 
Dider this section and § 244 supra, only Smith, 9 W., 19, 197. 


ARTICLE XIV. 
SEAT OF GOVERNMENT. 


$ 1. STATE CAPITAL, LOCATION OF.—The legislature shall have 
no power to change or to locate the seat of government of this state; but the 
question of the permanent location of the seat of government of the state 
shall be submitted to the qualificd electors of the territory, at the election to be 
held for the adoption of this constitution. A majority of all the votes cast at — 
said election, upon said question, shall be necessary to determine the perma- 
nent location of the seat of government for the state; and no place shall ever 
be the seat of government which shall not receive a majority of the votes cast 
on that matter. In case there shall be no choice of location at said first elec- 
tion, the legislature shall, at its first regular session after the adoption of this 
constitution, provide for submitting to the qualified electors of the state, at 
the next succeeding general election thereafter, the question of choice of loca- 
tion between the three places for which the highest number of votes shal] have 
been cast at the said first election. Said legislature shall provide further, that 
in case there shall be no choice of location at said second election, the question 
of choice between the two places for which the highest number of votes shall 
have been cast shall be submitted in like manner to the qualified electors of 
the state at the next ensuing general election: Provided, That until the seat 
of government shall have been permanently located as herein provided the 
temporary location shall remain at the city of Olympia. 

Colo., VIII., 2; Ida., X., 2; Mont, X., 2; S. Dak., XX., 1; Wy., VIL, 2. 


§ 2. CHANGE OF STATE CAPITAL.—When the seat of govern- 
ment shall have been located as herein provided, the location thereof shall not 
thereafter be changed except by a vote of two-thirds of all the qualified electors 
of the state voting on that question, at a general election, at which the question 
of location of the seat of government shall have beeen submitted by the legis- 
lature. 

Colo., VIII., 3; Ida., X., 2; Mont., X. 3; Wy.. VII.. 23 


& 3. RESTRICTIONS ON APPROPRIATIONS FOR CAPITOL 
BUILDINGS.—The legislature shall make no appropriations or expenditures 
for capitol buildings or grounds, except to keep the territorial capital buildings 
and grounds in repair, and for making all necessary additions thereto, until 
the seat of government shall have been permanently located, and the public 
buildings are erected at the permanent capital in pursuance of law. 


Colo., VIII., 4; Mont., X., 4 
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ARTICLE XV. 
HARBORS AND TIDE WATERS. 


§ 1. HARBOR LINE COMMISSION AND RESTRAINT ON DIS- 
POSITION OF CFRTAIN TIDE LANDS.—The legislature shall provide for 
the appointment of a commission whose duty it shall be to locate and establish 
harbor lines in the navigable waters of all harbors, estuaries, bays, and inlets 
of this state, wherever such navigable waters lie within or in front of the cor- 
porate limits of any city, or within one mile thereof upon either side. The 
state shall never give, sell, or lease to any private person, corporation, or asso- 
ciation any rights whatever in the waters beyond such harbor lines, nor shall 
any of the area lying between any harbor line and the line of ordinary high 
tide, and within not less than fifty feet nor more than six hundred feet of such 
harbor line (as the commission. shall determine) be sold or granted by the 
state, nor its rights to control the same relinquished, but such area shall be 
forever reserved for landings, wharves, streets, and other conveniences of navi- 
gation and commerce. 


Cf. Cal., XV., 2. 

See infra Art. XVII., tide lands. 

“Tide lands” are ‘‘state’’ lands in a certain 
sense—that is, they belong to the state; but 
in all the nomenclature of our constitution 
and statutes the latter term does not in- 
clude the former: Seattle & M. Ry. Co. v. 
State, 7 W., 150, 152. 

ide lands belong to the state, with full 
power of disnosition ther<of, restricted only 
bv constitutions, state and national; and no 
individual can claim any easement in or 
Impose any servitude upon them without 
gee tye consent: Eisenvach v. Hatfield, 

Under this provision, the board of harbor 
line commissioners is authorized to establish 
harbor lines in front of towns, as well as 
citics. as the word cities here used includes 
towns: State v. Harbor Line Commrs., 4 
W., 6; and the Act of Mar. 31. °% (L. '95, p. 
406), authorizing the dis:stablishment of har- 
bor.lines in front of towns under c:rtain 
conditions is unconstitutional, as being in 


§ 2. 


conflict with this article, which contempiates 
that such lines, wnen once established, shall 
forever remain so: “jlson v. State Land 
Commrs., 13 W., 65; see Stimson Mill Co. v. 
Harbor Line Commrs., 4 W., 6. 

Under the provisions of this article, a ri- 
parian proprietor, within one mile of the 
corporate limits of any city, has no right 
to extend wharves in front of his land be- 
low high water mark, except by permission 
of the state: Eisenbach v. Hatfield, supra. 

The riparian proprieior’s rights to future 
accretions, not yet in existence, give him no 
vested right, as there cun be no present 
vested right in that which may never exist: 


Id. 

The building by the state or its grantees 
of wharves upon shores of navigable waters 
is neither a taking nor a damaging of pri- 
vate property for public use: k 

The Act of ’54, authorizing bank owners to 
build wharves in front of their premises, 
was but a license, which the constitution 
and subsequent laws have abrogated: Id. 


LEASING AND MAINTENANCE OF WHARVES, DOCKS, 


ETC.—The legislature shall provide general laws for the leasing of the right 
to build and maintain wharves, docks, and other structures, upon the areas 
mentioned in section one of this article, but no lease shal] be made for any 
term longer than thirty years, or the legislature may provide by general laws 
for the building and maintaining upon such area wharves, docks, and other 
structures. 
g 8. EXTENSION OF STREETS OVER TIDE LANDS.—Munici- 
pal corporations shall have the right to extend their streets over intervening 


tide lands to and across the area reserved as herein provided. 


Cf. Cal.. XV., 1. 

The municipal corporations here referred 
to are only those having power to lay out 
strects: State v. Harbor Line Commrs., 4 


It would seem that the right to extend 
streets must end with the low tide line, for 
the easement or grant is only over “tide 
lands”: State v. Forrest, 11 W., 227, 232. 

The space between the harbor res. rve and 
high tide line must be considered as “‘in- 
tervening tide lands,” irrespective of loca- 
on of low tide: State v. Forrest, 11 W., -27, 


To hold that this provision is self-execut- 
ing might be very embarrassing when the 
matter of the disposal or the inner tide 
lands comes up (that matter being com- 
mitted entirely to the legislature), since the 
state’s officers can have no officia? knowl- 
edge of streets as laid out by a ciy: Seat- 
tle & M. Ry. Co. v. State, 7 W., 150, 156. 

Under the constitution and laws of the 
state, cities of the first class have, as against 
private parties. the absolute right to extend 
th ir stre ts over and across tide lands lying 
within their corporate limits, subject only 
to the superior right of navigation in the 


d 
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waters covering such lands. The rights of the operation of the mill, gives no right of 
the city in thig respect are paramount to purchase, in view of the fact that, under 
any rights of private parties: Columbia, this section, an adjoining municipal corpor- 
etc., Ry. Co. v. Seattle, 6 W., 332; Seattle” ation has authority to extend its streets over 
v. Columbia, ete., Ry. Co., .. 379, „such lands and cut them off from all con- 

The fact that certain tide lands afford a “nection with the mill: Globe Mill Co. v. Bel- 
passage way over which logs can be floated lingham Bay Imp. Co., 10 W., 458; cited in 
to a saw mill, and thus are convenient to State v. Forrest, 11 W., 227, 233, 


ARTICLE XVI. 
SCHOOL AND GRANTED LANDS. 


§ 1. DISPOSITION OF.—All the public lands granted to the state are 
held in trust for all the people, and none of such lands, nor any estate or inter- 
est therein, shall ever be disposed of unless the full market value of the estate 
or interests disposd of, to be ascertained in such manner as may be provided 
by law, be paid or safely secured to the state; nor shall any lands which the 
state holds by grant from the United States (in any case in which the manner 
of disposal and minimum price are so prescribed) be disposed of except in the 
manner and for at least the price prescribed in the grant thereof, without the 
consent of the United States. 

Cf. Colo., IX., 10; Ida., IX., 8; N. Dak., IX., 163, 164. 


§ 2. MANNER AND TERMS OF SALE.—None of the lands granted 
tə the state for educational purposes shall be sold otherwise than at public 
auction to the highest bidder; and the value thereof, less the improvements, 
shall, before any sale, be appraised by a board of appraisers, to be provided by 
Jaw. The terms of payment also to be prescribed by law, and no sale shall be 
valid unless the sum bid be equal to the appraised value of said land. In esti- 
mating the value of such lands for disposal, the value of improvements thereon 
shall be excluded: Provided, That the sale of all school and university land 
heretofore made by the commissioners of any county or the university commis- 
sioners, when the purchase price has been paid in good faith, may be confirmed 
by the legislature. 


See references to $ 1. strued as modified by the state constitution. 
The provisions of the enabling act, that providing for the confirmation of sales of 
lands granted for the support of the public such lands theretofore made under the au- 
achools upon condition that such lands shall thority of territorial laws: Romine v. State, 
be sold only at public auction and for not 7 W., 215. 
less than ten dollars per acre, must be con- 


§ 3. LIMITATIONS ON SALES.—No more than one-fourth of the 
land granted to the state for educational purposes shall be sold prior to January 
first, eighteen hundred and ninety-five, and not more than one-half prior to 
January first, nineteen hundred and five: Provided, That nothing herein shall 
be so construed as to prevent the state from selling the timber or stone off of 
any of the state lands in such manner and on such terms as may be prescribed 
by law: And provided further, That no sale of timber lands shall be valid 
unless the full value of such lands is paid or secured to the state. 


$ 4. HOW MUCH MAY BE OFFERED IN CERTAIN CASES — 
PLATTING OF.—No more than one hundred and sixty acres of any granted 
lands of the state shall be offered for sale in one parcel, and all lands within 
the limits of any incorporated city, or within two miles of the boundary of any 
incorporated city, where the valuation of such lands shall be found by appraise- 
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ment to exceed one hundred dollars për acre shall, before the same be sold, be 
platted into lots and blocks of not more than five acres in a block, and not more 
than one block shall be offered for sale in one parcel. 


$ 5. INVESTMENT OF PERMANENT SCHOOL FUND.—None of 
the permanent school fund shall ever be loaned to private persons or corpora- 
tions, but it may be invested in national, state, county, or municipal bonds. 


See Art. IX., §§ 3 and 5, and references. 

Under the provisions of this section the 
moneys in the permanent school fund may be 
invested in school district bonds, school dis- 
tricts being municipal corporations within 


the purview of the constitution: State v. 


Grimes, 7 W., 270; Board of Directors v. 
Peterson, 4 W.. 147; Maxon v. School Dist, 


ARTICLE XVII. 
TIDE LANDS. 


§ 1. DECLARATION 


OF STATE OWNERSHIP.—tThe state of 


Washington asserts its ownership to the beds and shores of all navigable waters 
in the state up to and including the line of ordinary high tide in waters where 
the tide ebbs and flows, and up to and including the line of ordinary high water 


within the banks of all navigable rivers and lakes: 


Provided, That this section 


shall not be construed so as to debar any person from Apeerting his claim to 


vested rights in the courts of the state. 
See supra Art. 


XV., harbors and tide 
waters. 


The rights of the state in tide lands is sub- 
ject to the paramount right of the United 
States to regulate commerce and naviga- 
tion; consequently, the United States, by its 
proper officers, is the only party that can 
interfere in cases of state legislation being 
opposed to that of congress upon the subject 
of navigation and harbor lines; and, until 
the contrary appears, all such legislation 
must be presumed to be in the interest of 
trade and navigation: Harbor Line Commrs, 
v. State, 2 W., 531. 

The title to tide lands ts in the state, with 
full power of disposal thereof, subject only 
to the restrictions imposed by the constitu- 
tions of the state and United States, and no 
individual can claim any easement in or im- 
poge any servitude upon them, without tha 
consent of the legislature: Eisenbach v. 
Hatfield. 2 W., 236; cited in State v. Forrest, 
1] W., 227, 233. 

As the rule is a fixed one, that “high water 


mark” is the limit of government grants, 
the fact that a portion of the tide flat is un- 
covered at low tide, and, in consequence, 

not covered by navigable water, will not 
render such tide flat subject to entry under 
what is known as the Valentine Scrip Act: 
Baer v. Moran Bros. Co., 2 W., 608. 

A riparian owner of land, by reason of 
such ownership, can assert no valuable right 
below the line of ordinary high tide, as 
against the state. The provision of this sec- 
tion, that no person shall be debarred from 
asserting his claim’ to vested rights in the 
courts of this state, applies only to some 
special rights held by a riparian owner by 
wav of improvement made under express or 
implied license from the representative of 
the sovereign power, and not to a vested 
right incident to riparian ownership: Har- 
bor Line Commrs. v. State, 2 W.. 530. 

Lands lying below the line of ordinary high 
water mark in fresh water lakes belong to 
ee McCue v. Bellingham Bay W. Co., 
d 90. 


§ 2. DISCLAIMER OF CERTAIN LANDS.—The state of Washington 
disclaims all title in and claim to all tide, swamp, and overflowed lands pat- 


ented by the United States: 


There was no occasion for mentioning 
swamp and overflowed lands in this section. 
since they were expressly withheld from the 
state by § 17 of the enabling act: Baer v. 
Moran Bros. Co.. 2 W., 608, 615. 

This disclaimer of title Dy the state, while 
not confirmatory of titles sọ acquired, is 
substantially a grant to the patentees of the 


Provided, The same is not impeached for fraud. 


United States of the interest of the state in 
such lands: Scurry v. Jones, 4 W., 468; 
State v. Forrest, 11 W., 227, 

Under this section the state can assert no 
title ta patented tide lands, although lying 
below ordinary high tide line, unless im- 

ached for fraud: Cogswell v. Forrest, 14 

"., 1; Scurry v. Jones, supra. 


ARTICLE XVIII. 


STATE 
SEAL OF THE STATE.—The seal of the state of Washington 


8 1. 


SEAL. 


shall be a seal encircled with the words, “The seal of the state of Washington,” 
with the vignette of General George Washington as the central figure, and 
beneath the vignette the figures “1889.” 


See supra Art. III. § 18, and references. 
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ARTICLE XIX. 
EXEMPTIONS. | 
§ 1. EXEMPTIONS—HOMESTEADS, ETC.—The legislature shall 
protect by law from forced sale a certain portion of the homestead and other 
property of all heads of families. 


Cf. Ark., IX.; el XV TI., a The provision that the legislature shall by 
Colo., Par atti 1: Fla.. X.; G IX.; Ill. . law protect a certain portion of the home- 
Kan., XV., 3: Mich., KVI L.: Mort., XIX: stead from forced sale, does not apply when 


N. Dak., XV II., 208; Nev., TV., 30: N C.. the homestead has been voluntarily encum- 
x. sS. Dak., XXI., 4; Tenn., XI., 11; Tex., bered: Or. Mortgage Co. v. Hersner, 14 W., 
XVL, a Va., XI, W. Va., VI.. 48; Wy., 515; affirmed in Stone v. So Relle, 14 W., 704. 


ARTICLE XX. 
PUBLIC HEALTH AND VITAL STATISTICS. 


§ 1. BOARD OF HEALTH AND BUREAU OF VITAL STATIS- 
TICS.—There siall be established by law a state board of health and a bureau 
of vital statistics in connection therewith, with such powers as the legislature 
may direct. 

Cal. XX., 14; Tex., XVI., 32. 


§ 2. REGULATIONS CONCERNING MEDICINE, SURGERY 
AND PHARMACY.—The legislature shall enact laws to regulate the practice 
of medicine and surgery, and the sale of drugs and medicines. 


ARTICLE XXI. 
WATER AND WATER RIGHTS. 


§ 1. PUBLIC USE OF WATER.—The use of the waters of this state 
for irrigation, mining, and manufacturing purposes shall be deemed a public 
use. 


a~ Faly XIV., 1; Colo., XVI., 5; Ida., XV.. 1; Mont., II., 15; N. Dak., XVII., 210; Wy. 


ARTICLE XXII. 
LEGISLATIVE APPORTIONMENTS. 


§ 1. SENATORIAL APPORTIONMENT.—Until otherwise provided 
by law, the state shall be divided into twenty-four senatorial districts, and said 
districts shall be constituted and numbered as follows: The counties of Stevens 
and Spokane shall constitute the first district, and be entitled to one senator; 
the county of Spokane shall constitute the second district, and be entitled to 
three senators; the county of Lincoln shall constitute the third district, and 
be entitled to one senator; the counties of Okanogan, Lincoln, Adams, and 
Franklin shall constitute the fourth district, and be entitled to one senator; 
the county of Whitman shall constitute the fifth district, and be entitled to 
three senators; the counties of Garfield and Asotin shall constitute the sixth 
district, and be entitled to one senator; the county of Columbia shall consti- 
tute the seventh district, and be entitled to one senator; the county of Walla 
Walla shall constitute the eighth district, and be entitled to two senators; 
the counties of Yakima and Douglas shall constitute the ninth district, and be 
entitled to one senator; the county of Kittitas shall constitute the tenth dis- 
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trict, and be entitled to one senator; the counties of Klickitat and Skamania 
shall constitute the eleventh district, and be entitled to one senator; the county 
of Clarke shall constitute the twelfth district, and be entitled to one senator; 
the county of Cowlitz shall constitute the thirteenth district, and be entitled 
to one senator; the county of Lewis shall constitute the fourteenth district, 
and be entitled to one senator; the counties of Pacific and Wahkiakum shall 
constitute the fifteenth district, and be entitled to one senator; the county of 
Thurston shall constitute the sixteenth district, and be entitled to one senator; 
the county of Chehalis shall constitute the seventeenth district, and be entitled 
to one senator; the county of Pierce shall constitute the eighteenth district, 
and be entitled to three senators; the county of King shall constitute the 
nineteenth district, and be entitled to five senators; the counties of Mason and — 
Kitsap shall constitute the twentieth district, and be entitled to one senator; 
the counties of Jefferson, Clallam, and San Juan shall constitute the twenty- 
first district, and be entitled to one senator; the county of Snohomish shall 
constitute the twenty-second district, and shall be entitled to one senator; 
he counties of Skagit and Island shall constitute the twenty-third district, and 
be entitled to one senator; the county of Whatcom shall constitute the twenty- 
fourth district, and be entitled to one senator. 


§ 2. APPORTIONMENT OF REPRESENTATIVES.—Until other- 
wise provided by law, the representatives shall be divided among the several 
counties of the state in the following manner: The county of Adams shall 
have one representative; the county of Asotin shall have one representative; 
the county of Chehalis shall have two representatives; the county of Clarke 
shall have three representatives; the county of Clallam shall have one repre- 
sentative; the county of Columbia shall have two representatives; the county 
of Cowlitz shall have one representative; the county of Douglas shall have one 
representative; the county of Franklin shall have one representative; the 
county of Garfield shall have one representative; the county of Island shall 
have one representative; the county of Jefferson shall have two representa- 
tives; the county of King shall have eight representatives; the county of 
Klickitat shall have two representatives; the county of Kittitas shall have 
two representaties; the county of Kitsap shall have one representative; the 
county of Lewis shall have two representatives; the county of Lincoln shall 
have two representatives; the county of Mason shall have one representative; 
the county of Okanogan shall have one representative; the county of Pacific 
shall have one representative; the county of Pierce shall have six representa- 
tives; the county of San Juan shall have one representative; the county of 
Skamania shall have one representative; the county of Snohomish shall have 
two representatives; the county of Skagit shall have two representatives; the 
county of Spokane shall have six representatives; the county of Stevens shall 
have one representative; the county of Thurston shall have two representa- 
tives; the county of Walla Walla shall have three representatives; the county 
of Wahkiakum shall have one representative; the county of Whatcom shall 
have two representatives: the county of Whitman shall have five representa- 
tives; the county of Yakima shall have one representative. 


2124 CONSTITUTION OF THE STATE OF WASHINGTON. 


ARTICLE XXIII. 


AMENDMENTS. 


§ 1. HOW MADE.—Any amendment or amendments to this constitu- 
tion may be proposed in either branch of the legislature; and if the same shall 
be agreed to by two-thirds of the members elected to each of the two houses, 
such proposed amendment or amendments shall be entered on their journals, 
with the ayes and noes thereon, and be submitted to the qualified electors of 
the state for their approval, at the next general election; and if the people 
approve and ratify such amendment or amendments, by a majority of the 
electors voting thereon, the same shall become part of this constitution, and 
proclamation thereof shall be made by the governor: Provided, That if more 
than one amendment be submitted, they shall be submitted in-such a manner 
that the people may vote for or against such [each] amendment separately.’ 
The legislature shall also cause the amendments that are to be submitted to 
the people to be published for at least three months next preceding the elec- 
tion, in some weekly newspaper, in every county where a newspaper is pub- 


lished throughout the state. 
Cf. Ala, XVII., 1; Ark., XIX., 22: Cal, Ohio, XVI., - Or., XVII, 1; Pa., X., 1: R. 
XVIII., 1: Colo., XIX., 2: Fla., XVIIL, 1: I., XIIL., ia C.. XVI., 1: S. Dak., XXİIL, 


Ida., XX., 3; IL, XIV., "2; Ind.. XVI., 1; Ia., 1: Tenn., x1 3; Tex., XVI 1; Va., XII., 
X., 1; Kan., XIV., 1; La., Taa 147; Mass., W. Va.. XIL, 2: Wis., XII., '1; "Wy XX., z 
Amend. IX. Mic h., XX., Mo.. XI., 2; The majority ‘required by this atticle is a 
Md., XIV.. 1; Minn., ' XIV., 4: ‘Mont: ' XIX.. 9: majority of those voting upon the apes 
Nev., xvi. 4: N. J. IX., 1; N. Y. Rev., proposition: Metcalf v. Seattle, 1 W., 

XIV., 1; Neb, XV.,'1; N! Dak., XV., 


§ 2. CONSTITUTIONAL CONVENTIONS. —Whenever two-thirds 
of the members elected to each branch of the legislature shall deem it necessary 
to call a convention to revise or amend this constitution, they shall recommend 
to the electors to vote at the next general election for or against a convention; 
and if a majority of all the electors voting at said election shall have voted for 
a convention, the legislature shall at the next session provide by law for call- 
ing the same; and such convention shall consist of a number of members, not 
less than that of the most numerous branch of the legislature. 

Cal., XVIII., 2. 


§ 3. SUBMISSION TO THE PEOPLE.—Any constitution adopted 
by such convention shall have no validity until it has been submitted to and 
adopted by the people. 


See reference to § 1. 


ARTICLE XXIV. 
BOUNDARIES. 


$ 1. STATE BOUNDARIFES.—The boundaries of the state of Wash- 
ington shall be as follows: Beginning at a point in the Pacific ocean one 
marine league due west of and opposite the middle of the mouth of the north 
ship channel of the Columbia river, thence running easterly to and up the 
middle channel of said river and where it is divided by islands up the middle 
of the widest channel thereof to where the forty-sixth parallel of north lati- 
tude crosses said river, near the mouth of the Walla Walla River; thence east 
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on said forty-sixth parallel of latitude to the middle of the main channel of 
the Shoshone or Snake river; thence follow down the middle of the main 
channel of Snake river to a point opposite the mouth of the Kooskooskia or 
Clear Water river; thence due north to the forty-ninth parallel of north lati- 
tude; thence west along said forty-ninth parallel of north latitude to the 
middle of the channel which separates Vancouver’s island from the continent, 
that is to say to a point in longitude one hundred and twenty-three degrees, 
nineteen minutes, and fifteen seconds west; thence following the boundary 
line between the United States and British possessions through the channel 
which sparates Vancouver’s Island from the continent to the termination of 
the boundary line between the United States and British possessions at a point 
-in the Pacific ocean equidistant between Bonnilla point, on Vancouver’s island, 
and Tatoosh island lighthouse; thence running in a southerly course and 
parallel with the coast line, keeping one marine league off shore, to place of 
beginning. 


ARTICLE XXV., 
JURISDICTION. 


g 1. AUTHORITY OF THE UNITED STATES.—The consent of 
the state of Washington is hereby given to the exercise by the congress of the 
-= United States of exclusive legislation in all cases whatsoever over such tracts or 
parcels of land as are now held or reserved by the government of the United 
States for the purpose of erecting or maintaining thereon forts, magazines, 
arsenals, dock yards, light houses, and other needful buildings, in accordance 
with the.provisions of the seventeenth paragraph of the eighth section of the 
first article of the constitution of the United States, so long as the same shall 
be so held and reserved by the United States: Provided, That a suff 
cient description by metes and bounds, and an accurate plat or map of each 
such tract or parcel of land be filed in the proper office of record in the county 
in which the same is situated, together with copies of the orders, deeds, patents, 
or other evidences in writing of the title of the United States: And provided, 
That all civil process issued from the courts of this state, and such criminal 
process as may issue under the authority of this state, against any person 
_ charged with crime in cases arising outside of such reservations, may be served 
and executed thereon in the same mode and manner and by the same officers as 
if the consent herein given had not been made. 


ARTICLE XXVI. 
COMPACT WITH THE UNITED STATES. 


The following ordinance shall be irrevocable without the consent of the 
United States and the people of this state:— 

First. That perfect toleration of religious sentiment shall be secured, and 
that no inhabitant of this state chall ever be molested in person or property on 
account of his or her mode of religious worship. 

Second. That the people inhabiting this state do agree and declare that 
they forever disclaim all right and title to the unappropriated public lands 
lying within the boundaries of this state, and to all lands lying within said 

Bal. Wash. Code II—57 
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limits owned or held by any Indian or Indian tribes; and that until the title 
thereto shall have been extinguished by the United States, the same shall be 
and remain subject to the disposition of the United States, and said Indian 
lands shall remain under the absolute jurisdiction and control of the congress 
of the United States, and that the lands belonging to citizens of the United 
States residing without the limits of his state shall never be taxed at a higher 
rate than the lands belonging to residents thereof, and that no taxes shall be 
imposed by the state on lands or property therein belonging to or which may | 
be hereafter purchased by the United States or reserved for use: Provided, 
That nothing in this ordinance shall preclude the state from taxing, as other 
lands are taxed, any lands owned or held by any Indian who has severed his 
tribal relations, and has obtained from the United States or from any person a 
title thereto by patent or other grant, save and except such lands as have 
been or may be granted to any Indian or Indians under any act of congress 
containing a provision exempting the lands thus granted from taxation, which 
exemption shall continue so ong and to such an extent as such act of congress 
may prescribe. 

Third. The debts and liabilities of the territory of Washington, and pay- 
ment.of the same, are hereby assumed by this state. 

Fourth. Provision shall be made for the establishment and maintenance of 
systems of public schools free from sectarian control, which shall be open to all 
the children of said state. 


ARTICLE XXVII 
SCHEDULE. 


In order that no inconvenience may arise by reason of a change from a 
territorial to a state government, it is hereby declared and ordained as fol- 
lows:— 


§ 1. EXISTING RIGHTS, ACTIONS AND CONTRACTS SAVED. | 
—No existing rights, actions, suits, proceedings, contracts, or claims shall be 
affected by a change in the form of government, but all shall continue as if no 
such change had taken place; and all process which may have beeen issued ` 
under the authority of the territory of Washington previous to its admission 
into the Union shall be as valid as if issued in the name of the state. 


_Cf. Colo., S. 2; Ida., S. 3, 4; Mont., S. 2, 7, 10; N. Dak., S. 1, 3, 4; S. Dak., S. 1, 2, 3; 
Wy., 8. 4, 5. 


§ 2. LAWS IN FORCE CONTINUED.—AI] laws now in force in the 
territory of Washington which are not repugnant to this constitution shall 
remain in force until they expire by their own limitation, or are altered or 
repealed by the legislature: Provided, That this section shall not be so con- 
strued as to validate any act of the legislature of Washington Territory grant- 
ing shore or tide lands to any person, company, or any municipal or private 
corporation. 


Colo., S. 1; Ida., pg K v Mont., S. 1; N. Dak., fts object was not clearly expressed in the 
B. 2: 3. Dak., S. d; S. 1,3. title, ic a a foo does not continue it 
es to a a law “then orce”: State H 
Where the Mie nese judicial authority of the 14 W., 306, 310. Veo FEDER 
territory has decided a law invalid because 
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§ 3. DEBTS, FINES, ETC., TO INURE TO THE STATE.—All 
debts, fines, penalties, and forfeitures which have accrued or may hereafter 
accrue to the territory of Washington shall inure to the state of Washington. 


$ 4. RECOGNIZANCES.—AlIl recognizances heretofore taken or 
which may be taken before the change from a territorial to a state government 
shall remain valid, and shall pass to and may be prosecuted in the name of the 
state, and all bonds executed to the territory of Washington, or to any county 
or municipal corporation, or to any officer or court in his or its official capacity, 
shall pass to the state authorities and their successors in office, for the uses 
therein expressed, and may be sued for and recovered accordingly; and all the 
estate, real, personal, and mixed, and all judgments, decrees, bonds, specialties, 
choses in action, and claims or debts, of whatever description, belonging to the 
territory of Washington, shall inure to and vest in the state of Washington, 
and may be sued for and recovered in the same manner and to the same extent 
by the state of Washington as the same could have been by the territory of 
Washington. 

Cf. Colo., S. 3, 22; Ida., S. 4; Mont., S. 11; N. Dak., S. 4, 5; Wy., S. 2, 5. 


$ 5. CRIMINAL PROSECUTIONS AND PENAL ACTIONS.—AIN 
criminal prosecutions and penal actions which may have arisen, or which may 
arise, before the change from a territorial to a state government, and which 
shall then be pending, shall be prosecuted to judgment and execution in the 
name of the state. Al offenses committed against the laws of the territory of 
Washington, before the change from a territorial to state government, and 
which shall not be prosecuted before such change, may be prosecuted in the 
name and by the authority of the state of Washington, with like effect as 
though such change had not taken place; and all penalties incurred shall 
remain the same as if this constitution had not been adopted. All actions at 
Jaw and suits in equity which may be pending in any of the courts of the terri- 
tory of Washington at the time of a change from a territorial to a state govern- 
ment shall be continued and transferred to the court of the state haing juris- 
diction of the subject matter thereof. 


Under the provisions of the enabling act 
and constitution for the transfer of causes 
pending in the territorial supreme court to 
the state supreme court, the state supreme 
court acquired all the powers of the terri- 
torial court under the territorial statutes to 
remand criminal cases to the. successors of 
the territorial distriet court, for the execu- 
oe oE its Judgments: Way v. Woolery, 6 

R Di. 


$6. RETENTION OF 


TERRITORIAL 


The removal of a cause from a justice of 
the peace to the superior court under the 
form of an appeal, the action not having 
been brought to judgment prior to the ad- 
mission of the state, and being beyond the 
constitutional limit of jurisdiction in justice's 
court, was held to b: a compliance with this 
section: Moore v. Perrott, 2 W. 1. 


OFFICERS.—AN officers 


now holding their otlice under the authority of the United States, or of the 
territory of Washington, shall continue to hold and exercise their respective 
offices until they shall be superseded by the authority of the state. 


As all laws were continued in force and all 
officers continued in office by this section 
and $ 2 supra of the schedule. the county 
auditor was likewis: continued int office: Gar- 
neau v. Port Blakeley M. Co, 8 W., 467. 


The time of holding an office under the 
provisions of this section, is not a “term” 
within the contemplation of Art XI, $ 7, 
sunra: Smalley v. Snell. 6 W., 161. 

See notes to Art. NI., $5. 
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$ 7. CONSTITUTIONAL OFFICERS, WHEN ELECTED.—AII of- 
ficers provided for in this constitution, including a county clerk for each 
county, when no other time is fixed for their election, shall be elected at the 
election to be held for the adoption of this constitution on the first Tuesday 
of October, eighteen hundred and eighty-nine. 


§ 8. CHANGE OF COURTS—TRANSFER OF CAUSES.—When- 
ever the judge of the superior court of any county, elected or appointed under 
the provisions of this constitution, shall have qualified, the several causes then | 
pending in the district court of the territory, except such causes as would have 
been within the exclusive jurisdiction of the United States district court, had 
such court existed at the time of the commencement of such causes within such 
“county, and the records, papers, and proceedings of said district court, and the 
seal and other property pertaining thereto, shall pass into the jurisdiction and 
possession of the superior court of such county. And where the same judge 
is elected for two or more counties, it shall be the duty of the clerk of the 
district court having custody of such papers and records to transmit to the 
clerk of such county or counties other than that in which such records are 
kept the original papers in all cases pending in such district court and belong- 
ing to the jurisdiction of such county or counties, together with transcript of 
so much of the records of said district court as relate to the same; and until 
the district courts of the territory shall be superseded in manner aforesaid, the 
said district courts and the judges thereof shall continue with the same juris- 
diction and powers, to be exercised in the same judicial districts respectively, 
as heretofore constituted under the laws of the territory. Whenever a quorum 
of the judges of the supreme court of the state shall have been elected and 
qualified, the causes then pending in the supreme court of the territory, 
except such causes as would have been within the exclusive jurisdiction of the 
United States circuit court had such court existed at the time of the commence- 
ment of such causes, and the papers, records, and proceedings of said court, 
and the seal and other property pertaining thereto, shall pass into the jurisdic- 
tion and possession of the supreme court of the state, and until so superseded 
the supreme court of the territory and the judges thereof shall continue with 
like powers and jurisdiction as if this constitution had not been adopted. 

Colo., S. 5; Ida., S. 16; Mont., S. 14, 15; N. Dak., S. 6: Wy., S. 15. 


§ 9. SEALS OF COURTS AND MUNICIPALITIES.—Until other- 
wise provided by law, the seal now in use in the supreme court of the territory 
shall be the seal of the supreme court of the state. The seal of the superior 
courts of the several counties of the state shall be, until otherwise provided by. 
law, the vignette of General George Washington, with the words “Seal of the 
superior court of county” surrounding the vignette. The seal of munici- 
palities and of all county officers of the territory shall be the seals of such 
municipalities and county officers, respectively, under the state, until other- 
wise provided by law. 


Colo., S. 17; Ida., S. 17; Mont., S. 6; N. Dak., S. 7; Wy., 8. 16. 


§ 10. PROBATE COURT, TRANSFER OF. When the state is ad- 
mitted into the Union, and the superior courts in their respective counties 
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organized, the books, records, papers, and proceedings of the probate court in 
each county, and all causes and matters of administration pending therein 
shall, upon the expiration of the term of office of the probate judges, on the 
second Monday in January, eighteen hundred and ninety-one, pass into the 
jurisdiction and possession of the superior court of the same county created 
by this constitution, and the said court shall proceed to final judgment or de- 
cree, order, or other determination in the several matters and causes as the ter- 
ritorial probate court might have done if this constitution had not been adopt- 
ed. And until the expiration of the term of office of the probate judges, such 
probate judges shall perform the duties now imposed upon them by the laws 
of the territory. The superior courts shall have appellate and revisory juris- 
diction over the decisions of the probate courts as now provided by law until 
such latter courts expire by limitation. 
Colo., S. 8; Ida., S. 18; N. Dak., S. 8; Wy, S. 17. 

811. DUTIES OF FIRST LEGISLATURE.—The legislature, at its 
first session, shall provide for the election of all officers whose election is not 
provided for elsewhere in this constitution, and fix the time for the commence- 
ment and duration of their term. ; 


§ 12. ELECTION CONTESTS FOR SUPERIOR JUDGES, HOW 
DECIDED.—In case of a contest of election between candidates at the first 
general election under this constitution for judges of the superior courts, the 
evidence shall be taken in the manner prescribed by the territorial laws, and 
the testimony so taken shall be certified to the secretary of state, and said 
officer, together with the governor and treasurer of state, shall review the evi- 
dence and determine who is entitled to the certificate of election. 


Colo.. S. 13. 

§ 13. REPRESENTATION IN CONGRESS.—One representative in 
the congress of the United States shall be elected from the state at large at the 
first election provided for in this constitution, and thereafter at such times and 
places and in such manner as may be prescribed by law. When a new appor- 
tionment shall be made by congress, the legislature shall divide the state into 
congressional districts, in accordance with such apportionment. The vote cast 
for representative in congress at the first election shall be canvassed and the 
_ result determined in the manner provided for by the laws of the territory for 
the canvass of the vote for delegate in congress. 

Colo., 8. 16; Ida., S. 9, 10; N. Dak., S. 18; S. Dak., S. 5, 7; Wy., S. 11. 


$ 14. DURATION OF TERM OF CERTAIN OFFICERS.—AII dis- 
trict, county, and precinct officers who may be in office at the time of the adop- 
tion of this constitution, and the county clerk of each county elected at the 
first election, shall hold their respective offices until the second Monday of 
January, A. D. eighteen hundred and ninety-one, and until such time as their 
successors may be elected and qualified, in accordance with the provisions of 
this constitution; and the official bonds of all such officers shall continue in 
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full force and effect as though this constitution had not been adopted, and such 
officers shall continue to receive the compensation now provided until the 


same he changed by law. 


Sea notes to Art. VI., § 8. E 

Colo., S. 10; Ida.. S. 13; Mont., S. 17; N. 
Dak., S. 10; Wy., S. 12, 19. 

See § 16 and notes, this article. 

Under Art. VI., $ 8, of the Const., and 
under this section, the term of office of 
county officers is for two years, carmenaing 
on the second Monday of January next suc- 
ceeding their election; and the Act. of Feb. 
4, ’86, entitled ‘an act to prescribe the tenure 


of office, etc.,’’ has been abrogated by such 
constitutional provisions: McMurray v. Hol- 
lis, 5 W., 458. 

By virtue of this section the office of dis- 
trict attorney ceased to exist on the first 
Monday in January. ’91, and the office of 
county attorney being a new office created 
by the constitution, the former officer could 
not succeed or hold over in the latter: In 
re Humason, 46 Fed. Rep., 392. 


§ 15. ELECTION ON ADOPTION OF CONSTITUTION, HOW TO 
BE CONDUCTED.—The election held at the time of the adoption of this 
constitution shall be held and conducted in all respects according to the laws 
of the territory; and the votes cast at said election for all officers (where no 
other provisions are made in this constitution), and for the adoption of this 
constitution, and the several separate articles, and the location of the state 
capital, shall be canvassed and returned in the several counties in the manner 
provided by territorial laws, and shall be returned to the secretary of the terri- 
tory in the manner provided by the Enabling Act. 


Colo., S. 14; Ida.. S. 9, 10, 11; N. Dak., S. 13; S. Dak., S. 5, 6, 7; Wy., S. 7, 9, 10 11. 


§ 16. WHEN CONSITUTION TO TAKE EFFECT.—The provisions 
of this constitution shall be in force from the day on which the president of 
the United States shall issue his proclamation declaring the state of Wash- 
ington admitted into the Union, and the terms of all officers elected at the first 
election under the provisions of this constitution shall commence on the Mon- 
day next succeeding the issue of said proclamation, unless otherwise provided 
herein. 


Colo., S. 12; Ida., S. 7; N. Dak., S. 11. Washington into the Union, consequently 

The provisions of the constitution were ín the terms of all officers thereunder trezan 
force from November 11, "89, when the proc- on Monday, Nov. 18, '89: Moore v. Perro:t, 
lamation of the president of the United 2 W., 1, 3. 


States was issued admitting the State of 


§ 17. SEPARATE ARTICLES.—The following separate articles shall 
be submitted to the people for adoption or rejection at the election for the 
adoption of this constitution:— | 

Separate article No.1. “All persons, male and female, of the age of twenty- 
one years or over, possessing the qualifications provided by this constitution, 
shall be entitled to vote at all elections.” 

Separate article No.2. “It shall not be lawful for any individual, company, 
or corporation, within the limits of this state, to manufacture, or cause to be 
manufactured, or to sell, or offer for sale, or in any manner dispose of any 
alcoholic, malt, or spirituous liquors, except for medicinal, sacramental, or 
scientific purposes.” 

If a majority of the ballots cast at said election on said separate articles 
be in favor of the adoption of either of said separate articles, then such separate 
article so receiving a majority shall become a part of this constitution, and shall 
govern and control any provision of the constitution in conflict therewith. 
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§ 18. BALLOT.—The form of ballot to be used in voting for or 
against this constitution, or for or against the separate articles, or for the per- 
manent location of the seat of government, shall be,— 

1. For the constitution, 

Against the constitution, 

2. For woman suffrage article, 

Against woman suffrage article, 

3. For prohibition article, 

Against prohibition article, : 

[The result of the election was against both woman suffrage and prohibi- 
tion. ] 

4. For the permanent location of the seat of government. [Name of place 
voted for. ] 


§ 19. APPROPRIATION.—The legislature is hereby authorized to 
appropriate from the state treasury sufficient money to pay any of the expenses 
of this convention not provided for by the Enabling Act of congress. 
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CERTIFICATE. 


We, the undersigned, members of the convention to form a constitution 
for the state of Washington, which is to be submitted to the people for their 
adoption or rejection, do hereby declare this to be the constitution formed by 
us, and in testimony thereof, do hereunto set our hands, this the twenty-second 
day of August, Anno Domini one thousand eight hundred and eighty-nine. 


JOHN P. HOYT, President. 
J. J. BROWNE. 

N. G. BLALOCK. 
JOHN F. GOWEY. 
FRANK M. DALLAM. 
JAMES Z. MOORE. 

E. H. SULLIVAN. 
GEORGE TURNER. - 
AUSTIN MIRES. 

M. M. GODMAN. 
GWIN HICKS. 

WM. F. PROSSER. 
LOUIS SOHNS. 

A. A. LINDSLEY. 

J. J. WEISENBURGER. 
P. C. SULLIVAN. 

R. S. MORE. 
THOMAS T. MINOR. 
J. J. TRAVIS. 
ARNOLD J. WEST. 
CHARLES T. FAY. 
CHARLES P. COEY. 
ROB'T F. STURDEVANT. 
JOHN A. SHOUDY. 
ALLEN WEIR. 

W. B. GRAY. 
TRUSTEN P. DYER. 
GEO. H. JONES. 

B. L. SHARPSTEIN. 
H. M. LILLIS. 

J. F. VAN NAME. 
ALBERT SCHOOLEY. 
H. C. WILSON. 

T. M. REED. 

S. H. MANLY. 
RICHARD JEFFS. 


GEORGE COMEGYS. 
OLIVER H. JOY. 
DAVID E. DURIE. 

D. BUCHANAN. 

JOHN R. KINNEAR. 
GEORGE W. TIBBETTS. 
H. W. FAIRWEATHER. 
THOMAS C. GRIFPITTS. 
C. H. WARNER. 

J. P. T. McCROSKEY. 

S. G. COSGROVE. 
THOS. HAYTON. 
SAM’L H. BERRY. 

D. J. CROWLEY. 

J. T. McDONALD. 
JOHN M. REED. 
EDWARD ELDRIDGE. 
GEORGE H. STEVENSON. 
SILVIUS A. DICKEY. 
HENRY WINSOR. 
THEODORE L. STILES. 
JAMES A. BURK. 
JOHN McREAVY. 

R. O. DUNBAR. 
MORGAN MORGANS. 
JAS. POWER. 

B. B. GLASCOCK. 

O. A. BOWEN. 
HARRISON CLOTHIER. 
MATT. J. McELROY. 
J. T. ESHELMAN. 
ROBERT JAMIESON. 
HIRAM E. ALLEN. 

H. F. SUKSDORF. 


Attest: 


FRANCIS HENRY. JNO. I. BOOGE, Chief Clerk. 

[The signatures of seventy-one members are appended to the constitution. The four 
whose signatures are not attached are James Hungate of Whitman County, Lewis 
Neace of Walla Wala County, J. C. Kellogg of Island County, and W. L. Newton of 
King County.] 
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lation, prohibited ................ il. 
Amendment to Constitution— 


may be proposed in either house.... 


PEANAS Bike bck ara lass eked ono xxill, 
vote, two-thirds, necessary to enter 
on journal ....sssssssesosssns xxiii. 
ayes and noes necessary ....... xxili. 
must be ratified by majority of 
electra cirores ieo bd Vee aces xxlil. 
adoption by people .............. xxiii. 
two-thirds of members necessary to 
call convention .............. xxiil 


1-3 
28(16) 
: 1 


— 


C9 e pd ped 


S 


each amendment to be separately 


voted upon ..esssssosssoeesoso xxiii. 

to be published ........... 0. ee eeee xxiii. 
Amendment to Billa— 

amended acts to be set in full...... fi. 
introduction Of ......ssssssssssssosooo il. 
may originate in either house...... ii. 
scope and object of not to be 

CHAN EGG oeisecssona SYorondaaees eee ii 


to embrace but one subject, ete....li. 
Annulment of Marriage— 


original jurisdiction of superior 
COUPE ice vison rrai xoseesesGeeoures iv. 
Appeal— 
right of accused to, in criminal 
CASOS. Oro de ne aN e aR e a E a 
appellate jurisdiction — of supreme 
COURT: cen caweaee dasna aa a iv. 
of superior court siwk iv. $6; xxvłi. 
Application— 
of taxes, to be stated In laws mpor: 
INE ice hae teen eves Lhe aida NaS v 
Appo imene 
of certain state officers to be made 
by governor ....ssssssssesecesee xiil. 
tO All oWVaCaney seicssscerieniicsasswo ili. 
to office, under United States, effect 
on legislative office .............. fi. 
of supreme court reporter ........ iv. 
of clerk of supreme court ......... iv. 
Apportion ment— 
of legislators ....sssesesessecssssesosee if. 
of senators and representatives 
among counties ..... ENEE xxii. 
Approprination— ` 


of right of way for corporations...i. 
(see "Eminent Domain”) 
Appropriation s— 
for capitol buildings, when ...... xiv. 
of money from state treasury...viil 
sum and object to be specified...vili. 
to revert unless payment made with- 
in tWO yearS .....sesesessssesos vili. 
Area, Renerved— 
between harbor lines and high tide.. 


E AEAT E EAE E E T XV. 
leasing Of .....essosssessssssosssssss XV. 
Streets. OVër serrer senisst sass siess XV. 
restrictions on sale of ...........6. XV. 
Arnt— 

right of people to bear ...........66. i. 

right construed .ocee sec ee ccc eee eeeees I. 
Arin y— 

standing, not to be kept ............ i. 
Arrest— 


debtors, privileged from, exception.{. 
electors, privileged from, on election 


day, except ...sesssesossososeseos Vi. 
legislators, privileged from ........ ii. 
militia, privileged from, when...... X. 
Artificeinl Light— 

in cities, right to contract for...viii. 
Assemblages of People— 
right of, not to be abridged......... i. 
Asseagament— 

appellate jurisdiction of supreme 

COUPE: arene cae oea:. caelud eae ewes iv. 
jurisdiction of superior court...... iv. 
special, by cities and towns for local 

improvementS ....s.sssss  seseeo vil. 


(see “Special Taxation”) 
uniform and equal rate of, to be es- 
tablished <ccses veadeeiaun aeit sin vii. 
Ansignment— 
of judges and judicial business... 


av. 
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Associations— 

combinations of, in certain cases 
prohibited ......essess sssescsess xii. 


term ‘“corporations” included in..xii. 
may organize to construct telegraph 


and telephone lines ............ xili. 

Asaumption— 

of territorial debts by state..... xxvi. 
Attainder— 

bills of, prohibited .............ceeee i. 
Attestation— 

of commissions ....... Tie wee caw Anewaues iti. 
Attorney General— 

election of ..... Ea EE E E EASE Hii. 

duties Of ......sesosscsesssosoesesssoe iii. 

liable to impeachment .............. v. 


removal for incompetency, etc....iv. 
right to be heard on accusation...iv. 


salary Of 3434 ose iwkecwceeteeeeeicces ili. 
term of office Of ....sssssssossssossee Hii. 
Auditor— 
GU (10S Of obsess chet dewewacersnxele fil. 
election Of .......esessosoesssssoosoee ili. 
must reside where. EO ARR ENA iti. 
office may be abolished ............ iii. 
salary Of ores eat oe eetis e aeea Hi. 
term of office Of ....ssssssssesseesoe. iii. 


Ayen and Noes— 
on proposed amendments to consti- 
CUON oehoe ere A R scans xxiii. 
to be taken upon nominations by 
governor for certain state offi- 
CETS ao eia auia a ek AA AES xiii. 
to be entered upon the journal..xiii. 
(see “Yeas and Nays’’) 


Bail— 
allowed on sufficient sureties....... i. 
except in capital offenses, where 
proof evident, etc. ............... i. 
excessive, not to be required........ i. 
Ballot— 
all elections to be by ............... vi. 
form of, in voting for or against 
state constitution ........... xxvii. 
form of, in voting for separate arti- 
NOS iaae aaee a oe XXVil. 
provisions for secrecy of........... vi. 


Banking Corporations— 
individual liability of stockholders.. 


lability of officers of. for receiving 
deposits when insolvent, ete..xii. 
Beds and Shores of Navigable 


Watera— 
disclaimer by state in certain cases. 
Soha E E cade twice teen eewneats xvii. 
exception in cases of fraud....xvii. 
state asserts ownership of....... xvii. 
Biennial— 
sessions of legislature .............. li. 
limited to sixty days.............. ii. 
time may be changed by legisla- 
TUTE cae ves teceiee eene ie e ii. 
Bill— 
to embrace only one subject, etc. .{i. 
governor may sign or veto......... ili. 
laws to be enacted by............... ti. 
introduction of, limitation of time.il. 
may originate where ................ il. 
to become law, when........ Hii. 12: ii. 
passage over veto ...... ccc cece eee. ti. 
passed by one house, may be amend- 
ed in other ....ssssonesesesssase.. ii. 
presentation to governor for ap- 
DEOVAL: obuercerese Ailene adea e iii. 
requisites at final passage.......... ii. 
to be signed by presiding officers of 
both houses, etC. .............25. iH. 
scope of. not to be changed by 
amendment ........ cscceccececces ii. 
to take effect, when—emergency...il. 
veto of certain items or sections... tii. 
vote of members interested in, pro- 
hibited srseiresin veateade ii. 
vote on, how taken ,.............00.. ti. 
Bill of ‘Attainder— 
enactment of, forbidden ............ l. 
Bonds— 
county. city. townshin. ete.. not to 


own stock or bonds in corpora- 
HONS coe cushet Goan deaeuclatencd Vil. 


oR RES Noone o 


bot pmb 


executed to territory to paSs to state 


Paw Side Be pina obo Ate ws Se E ee xxvii. 4 
investment of school funds in...xvi. 5 
of corporations, not to be issued ex- 

cept for money, labor, etc..... xii. 6 

Boundaries— 
of state ..... ere EE wee XXİV 1 
Bribery— > 
a disqualification for office......... ii. 30 
compulsory testimony in cases of..li. 30 
legislature to provide by law punish- 
ment Of 56 bods teasee ias anera ii. 30 
Bureau— 
of vital statistics, etc. ....... ance XX. 1 
of statisties, agriculture and immi- 
gration ......... EE E ET il. 34 
Canali Companties— 
declared common carriers, subject to 
legislative control .......se.eee. xii 13 
Capitni Offensers— 
bailable, except when ........ceeeee> i. 20 
Capitol Buildings— 
no appropriation for, until perma- 

nently located ..........6. e... XİV. 3 

exception as to repairs, etc....... xiv. 3 
Caunses— 

transfer of, to state courts....xxvil. 8, 10 
Census- 

of state, provision for .............. ii. 3 
Certiorari— 

jurisdiction of supreme court in..iv. 4 

jurisdiction of superior court in..iv. 6 
Cession of Jurisdiction— 

to the United States of certain lands 

for certain purposes, with proviso 

ee Te Pere eet ne ee ee Tee XXV. J 
state retains jurisdiction for service 

of civil and orimung prccess.xxv. 1 

Change of Nam 
special legislation n prohibited ore fi. 28 (1) 
Changing County Lines— 
special legislation prohibited ...... fi. 2818) 
exception in creating new counties.. 

eene e orate OS coccceseee dd. 28(18) 

Changing C ‘ounty Sents— 

special legislation prohibited ...... if. 28(18) 
Charter— 

municipal. cannot be made or 

amended by special legislation.if. 28 (8) 
private, cannot be created by special 

legislation «csinsiatsd Aedes veo xii. 1 
certain charters invalid, when....xil. 2 
shall not be extended. etc.......... xil. 3 
of cities, how obtained ..... SR xi. 10 

Charter Fiections— 
how conducted ........ PITIRAA xi. 10 
Chief Juatice— 
of supreme court, who to be....... iv. 3 
must preside on trial of impeach- 
ment, when .....e..sessssessseesoese v. 1 
Children— 
adoption of, by special act prohib- 

ited ooe n N aaa eae a ii. 28(16) 

duty of state to educate ........... ix. 

City— 

charter of, how obtained........... xi. 10 
majority necessary ...essescosesoe xi 10 
notice of election ..... cece cece eeee xi 10 
notice to be published ........... xi. 10 
amendment of. how effected..... xi. 10 
alternate articles may be voted on 

separately ...essessse seen ewes xi. 10 
local improvements by special as- 

SCSSMeENtS ....cccee coveccecceces Vii. 9 
local improvements by special taxa- 

tion of property benefited..... vil. 9 
limitation on indebtedness........ Vill. 6 
limitation on loan of money, prop- 

erty, etë: Socgeetiwen ea oai ees viii. 7 
limitation on owning stock or Bande 

Of corporation ......cceeceeeees viil. q 
taxes to be uniform in respect to 

persons and property .......... vil. 9 
may be authorized to assess and 

Collect tAKES Lo. cc cece cc ee ce eeees Vil. 9 

Civil Actions— 
limitation by special act Pee ; 

a eave Ria slat Ui eins nce aa annem it 1, 28¢17) 
number of jurors In .......... cee e ee, i. 21 
number of jurors necessary for ver 

dilet eese eaae a E S i ^ 
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parties may waive Jury ..........66. i. 2 
Civil Power— 
military subordinate to ...........6. i. 18 
Classitication= 
of judges of supreme court, by lot.. š 
EEE eaeoe a ee E oai V ` 
Color— 
no distinction or preference on ac- 
COUN OF soviet ites ewe ewurs se wesss ix. 1 
Clerk— 
of supreme court, judges to apponi 5 
ab clk nei e a i Seas iota Beate wines v 2; 
election of, may be authorized. .iv. 22 
salary of, to be provided by law.iv. 22 
Collection of Taxes- 
time not to be extended by special 
ACU Baa sGuscace eee sess ateuseaecwnes ii. 28 (5) 
Combination— 
by common carriers to share earn- 

ings prohibited ................. xii. 14 
to affect price, production or trans- 

portation of commodities pro- 

DOLE. asscerereia Kasteha eons ... XİL 22 

Commander-in-Chief— 
the governor to be, exception..... Hi. 8 
Comminasion— 
to be signed by governor........... fil. 15 
to be attested by secretary of state 

ain ies Ere dea baci eal at Orewa s mets eae, SaN li. 15 
provision for, to establish harbor 

lines in navigable waters...... XV. 1 
provision for, railroad and trans- 

portation ..ess.s.sosss cswsesereeas xii 18 

Commissioner of Public Lands— 
when and by whom elected........ Hi. 1 
term of ofħice .....assesssssesoosseeso ii. 3 
salary ..essscsssesos EEE iil. 23 
duties OF cecsatcaesi cee dcesesas enia ili. 23 
office of, may be abolished......... ili. 25 
Common Carriern=— 
combinations between forbidden.xil. 14 
discrimination in charges for naden ; 

See MWe E E cu Se wl eae EA Aen xili. a 
maximum rates of charges, legisla- 

ture may provide .............. xii. 18 
railroad, canai and other transpor- 

tation companies are .......... xii. 13 
telegraph and telephone companies 

r D r E E E Veda E EA xii 19 
subject to legislative control...... xii. 13, 19 
Common Schools— 
superintendent of public instruction 

to have supervision over....... ili. 
special legislation for, prohibited..ii. 28(15) 
general and uniform system to be 

provided ....ssesesses soeseesoseso ix. 2 

Common School Fund— 
derived from what source.......... ix. 3 
interest to be expended, how...... ix. 3 
invested, how to be ........eceeee xvi. 5 
legislature may provide for enlarg- 

Ing 25 icc vieksedh es ena eaa ERREEN b G 3 
loan of. prohibited ................ xvi. 5 
losses occasioned by default, fraud, 

etc., to become a permanent debt 

against the state ............... ix. 5 
principal of, to remain permanent.. 

E E E E E A ix. 3 
revenue and income to be applied to 

common schools ......ssesesessse ix. 2 

Commutation of Sentence— 
cases of, to be reported by governor 
to legislature ..... cc ccc cece e ees Hi 11 
with reasons for granting same.ili. 11 
Commuatatlon— 
of state taxes prohibited........... xi. 9 
Commutation Tickets— 
may be issued at special rates....xii. 15 
Compenaation— 
extra, to public officers cannot be 

granted Seite E wee wes das 25 
of public officers not to be changed 

during term ............ ii. § 25; ili. 25 
of county officers, how fixed....... xi. 8 

to be regulated by legislature...xi. 5 
of judicial officers ...............008. iv. 13, 14 
of justices of the peace in certain 

CIES eviews, aame oe eto ARSS iv. 10 
of members of the legislature...... il. 23 
to be first made on taking property 

for public Use 2... ccc cece cece eee i. 16 


to be made for right of way to use 


of corporations ........ssese ere i 

to be ascertained by a jury.......... i. 
Conditions— 

on foreign corporations ........... xii. 
Confession— 


in open court, effect of, for treason 
i. 


Congress— 
legislators elected to, vacates eae 


eseeeeeezneereeresernreeeeseeeteeeeennsasd 


to have exclusive legislation over 


United States lands .......... xxv 
subject to certain conditions..xxv. 
to have control of Indian lands..... . 
si Ng Ginee MOE BR AAW Oe a ewes xxvi 
Congressional Dintricts— 
division of state into ........... xxvil 
Consclence— 
freedom of, in religious belief guar- 
anteed. 2 wicvedsducteesss-s aa re ee i. 


Consent of Governed— 
origin of, just powers of government 


Conanolidation— 
of competing lines of railroad pro- 
hibited ociswsetee Se eeesedcunsen eds xii. 
Constan blen— 
legislature to fix salary of COPT 
io aae aha ae EPLE EE E ETA S A 
Conatitution— 
of United States, supreme law of oe 
TANG dadsac Pisa 2eahianwde ciate wax 


of state, provisions of mandatory..i. 


amendment Of ......ceceees PETEN xxiii. 

revision Of .....ssesesesessesessseo xxiii. 

existing rights not to be affected by 

26 Gh ae Whee a a a utes xxvii. 

submission of, to people ........ xxiii. 

to go into effect, when.......... xxvii. 

terms of office. when to ‘begin. xxvil. 

oath of judges to support.......... iv. 
Contempt, etc.— 

each house may punish for......... ii. 
Contested Elections— 

for state officers, how decided..... iii. 
Contracts 


affecting price, production or trans- 
portation of any commodity pro- 
hibited i. 
agreements and combines Pron E 


state cannot pass law jmpatring ob- 
Heatin of osserciceseriesi denes cian i. 
state not to let out labor of ee 
b i 


eeecoeewereesevees ee Fee eaeeeeeaseneereeoe 


y 
Convention— 
to amend or revise state constitution 


Converance— 

of lands to aliens, invalidity of....ii. 
Conviction— 

not to work corruption of blood, nor 


forfeiture of estates ............. i. 

on impeachment, two-thirds of sen- 

ators must Concur ......ssssesose v. 
Convict Labor— 

not to be let out by contract....... Hi. 


to be provided for by legislature...li. 
Co-Partnership— 

not to combine, etc.. to affect the 

price, production or transporta- 


tlon of any commodity........ xii. 

Coroners— 
may or may not be salaried officers 
e Eee ae er O a S xi. 


Corporate Powern 
cannot be granted by special SE 
ti. 


lation: ivsaces ise ea ata E a a tans 
Corporate Property— 
power to tax, not to be sarrender i 
ea e fares ae a a e a are oe ero ae Vy 
subject to the exercise of eminent 
dOMAIN 655d wre wade ob oes annaas xii. 
Corvorntions— 
ANON. When cscs. oie sa ici es os eee il. 
appropriation of right of way, for 
WSO Of oiic Hee dere ese ETa REE i. 


business of, may be regulated or re- 


oo 


33 
16 
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strained by law ........-...+.66. Xii. 
charters of certain, declared myad 
EE E E EE A E xii. 


combinations of, affecting price, pro- 
duction or transportation of any 
commodity prchibited xii. 

creation of, by special act forbidden 


eoeevoeesneeseresreaeeeereeeersrereeseeeeereseee 


eaetevaseveveeanereaeseeeaeseaeeeeeeseeoane 


debts of, relief from, by special ae 

forbidden 
equal privileges and immunities of.i. 
eminent domain, subject to rignt of 


eeereeneaeste- 8s è osbeeuoeoaolodl 


E EN aie eee ee T xii. 
forfeiture of franchise, not to be re- 
Mitte tiie cite teiadcoer een hens . Xil. 
for unlawful combinations ...... Xii. 
foreign, not to be favored......... xii. 


iaws relating to, may be altered, 
amended or repealed aeai, 
liability of stockholders of........ xii. 
liability of stockholders in banking, 
insurance or joint stock associa- 
tiong .esssseose 
ltability of officers of banks for re- 
ceiving deposits after knowledge 


of insolvency ...e.s..sssessseoseoso xil. 
legislative control of, and of laws 
relating tO ssesisssesere sesine? xii. 1, 
monopolies and trusts forbiddđen.xii. 
may sue and be sued............06: xii. 
money not to be issued or circulated 
V E E AE E E E T xii. 
Hent of way, to pay compensation 
aT ec A E E RRR 
stock or bonds of, restriction on is- 
suance OF ....sssssscseo ssosooeoe xli. 
stock of, increase, notice to be EVEN 
E E O E ate avs x 
stockholders may be joined as par- 
ties defendant .......ccseceeeees xii. 
stockholders, consent of, what nec- 
essary to increase stock ert oth 


state not to subscribe or be inter- 
ested in stock of cai vevoeveee lls 
state not to surrender power to tax 
vil 


eneceoeereeseereeesraet eaves sensesesesanee 


telephone and telegraph lines, right 
of to organize and construct..xil. 
term includes associations and joint 


stcck companies ............... xii. 
Corruption in Office— 

who may be removed for........... iv. 
Corruption of Bicod— 

conviction not to work...........0... i. 


Corrupt Solicitation— 
of members of the legislature, pun- 


ISHIMNENt. Ior < srce sore renc arse bin ii. 
testimony in case of ............000. if. 
County— 
assignment of judges of the superior 
COUPLE fof ic iuwwueeeuati setae let iv. 
allotment of representatives among 
E E 20 65 E E TEE E Bie EE xxii. 
allotment of senators among.. . XXIL. 
classification Of ....sssssesssssssosso xi. 
division Of sresssicssassess est enkat Xi. 
debts to be apportioned, on division 
or enlargement of ......sssese.. i. 
existing, to be legal subdivisions of 
State ones wees waew tee E a a xi. 
forbidden to lend credit of....... vili 


formation of new, restrictions on.xi. 
formation of new, may be done by 


special act iiss cs Sis as veda eds ese ii. 
government of, legislature to pro- 
vide system ....... ccc cece eee ees xi. 
lines of, not to be changed by "PEOD 
GCE orean e a EEE EE E ii. 
majority of voters necessary to re- 
duce territory of .........ceeeeee xi. 
Seals Of orrore iaon nEn i a e xxvii. 
taxes of, not to be relieved of pro- 
portionate Share .......sssssessse xi. 
township organization In .......... xi. 
County, City and Township 
to assess and collect taxes........ xi. 
debts, power to contract......... viii. 


1 


. 28 (5) 
1 


ti. 28(10) 
12 


10 


12 


13, 19 
22 
5) 


11 


ur 


erie eo Gorn 


credit not to be loaned, except...v.li. 7 
indebtedness, limit of ............. Vili. 6 
assent of three-fifths of voters nec- 
CSSATY some cntent tl Kibaaeeessaswes viii 6 
assessment, how ascertained ....viii b 
restriction as to purpose ......... vili. 6 
may contract additional debts for 
wāäter etë: -ccccan saben eeesaeuetes viii. 6 
moneys of, to be deposited an 
tTVEASUTOE soi eisies ere, oo ANER xi. 15 
police and sanitary regulations of 
may be enforced ..........-...4.6. xi. 11 
.use of money by official a felony..xi. 14 
stock or bonds of corporation not to 
be owned DY ...-.cecesccaceceee vill. q 
County Clerk— 
ex officio clerk of superior court..iv. zò 
election of, legislature to provide aM . 
TTT rrrrrrrrerrererere eee eee ee s D 
duties, term and compensation of to 
be prescribed ......cccec ce ceeeee: xi. a 
strict accountability to be required 
OL 4S Siege ees. E E aoe anew eas xi. 5 
County Commissioners— 
may fill vacancies in county, town- 
ship, etc., Offices .......ccccsoese xi. 6 
County Lines— 
change of, by gpecial act ro E 
County OH cers— 
time of election of ........ Denera vi. § 
election to be biennial .............. vi. S 
election of, legislature to provide Tor R 
EAEE A A A AEE E niga CL 
accountability ‘for fees scscidcserdss xi. 5 
compensation to be regulated..... xt. 5, 8 
duties and term of office to be pre- 
scribed by laW .....ceceeceseeees xi. 5 
guilty of felony for using county 
Money ssessrererirsr Sa cheese es xi. 14 
not to hold office for more than two 
terms in succession ....... viele Seals 7 
salaries of, legislature to fix.......xi. 8 
who may or may not be salaried offi- 
cers ....... Sis gachas edie Se ETE els $ 
County Seat— 
change of, by special act bree 
saa aleve Weve cate oe bids Sas! & T E E eee eee elees 28 (18) 
removal of, proceedings for ....... ah 2 
three-fifths vote required ........ xi. 2 
proposition can be made but once 
in four years ...esssssssesossee xi. 2 
Court Commisstoners— 
judge of superior court may ero z 
P P E E E A AA EEE v 
authority and duties of ............ iv. 23 
Courtrsh— 
of record, what are .... sees eeeeeees iv. 11 
inferior. jurisdiction prescribed by 
legislature casiavce dad “ivdaeukaes iv 12 
judges of courts of record not to 
practice JAW: ...essssessssoosecese iv. 19 
Credit— 
of state not to be given or loaned... 
srg Oe Bind dada Ge aod baw Ae wate viii. 5: xii. 9 
of county, city, etc., not to be given 
or loaned .....essossesceseessooseo Vill. 7 
Crime— 
persons charged with, to be Paan S ~ 
Criminat Actions— 
A jurisdiction of supreme i 
ae Rte nae, cuca aa Sane vans ee iv. 
eHletaal NUrisalcdon of superior court . 
5 sir a e aE Ori E EE ens iv. 
limitation of. by special acts prohib- 
ited. Sicadacise r ATES EE EEE ii. 280 
right of accused İn ......... ee ewww eee i. 22 
accused not required to give evl- 
dence against himself ........... i. 9 
mee change in form of government 
to be prosecuted in name of state 
ibaa Beare sae e wou sta eee XXVIL 5 
Cruel Punishment— 
not to be inflicted............06. base atecs L. l4 
Custody — 
of moneys of TENET corporations 
nE EE E E T A S EE Xi 15 
Damn re- 


private property not to be damaged 
for private or public use without 
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just compensation ....... AET L 
Dangerous kmpioyments— 
protection to persons engaged in..ii. 
Debate— 
freedom of, eecurce to members of 
legislature wees il. 
Dehbts— 
imprisonment for forbidden, except.t. 
limitations upon power of state to 
CONTAC. Vxckasensecek Bearers Vill. 
limitation upon public Eprpora ne 
oe eg ad, Lint ig aie ied. geld que dae ee ang Ree viii. 
in case of invasion, insurrection, a 
ie eames AEREE SEEE RAGES TEA i 
Deeds— 
not to be made valid by special legis- 
lation ii. 
Defects and Omissions in Laws— 


eacaeneveese ovos eersereveseseneos 


to be reported by governor, how..iv. 
judges to report ........see8. RETE A A 
Defense— 
rights of accused ..... vawemevede. ce, iV. 
Decision— 
by judge of sup?rfor court, within 
what time to be rendered...... iv. 
Declaration of Rights— 
in this constitution declared ....... i. 


Detteits or Fnuilures in Revenue— 
State may contract debts to meet.... 


Eee ee ease e essani sa Vil, 
Depositts— 
of public moneys with treasurer..xi. 
bank officers liable for, when..... xii. 
Devices— 
of seals of courts .......ececeees xxvii. 
Disabilitv— 


property of persons under, not to be 
affected by special legislation. .fi. 
(see ‘‘Ineligible’’) 


Discipline— 

of state militia ........... E EE x. 
Disapproval of Bills— 

OY BOVEMNON cicsscai cee secs eeebiceseds fil. 
Diselaimer— 


of state’s title to patented lands.xvil. 
by state of title to unappropriated 


public lands .........cccscecees XXV 
Discriminantion— 
in charges by common carrief....... 3 
bidet Cie bee EE E E E TEAT xii. 15, 


by telegraph and telephone compa- 
nies in messages prohibited..xii. 
by railroad in favor of telegraph 
i. 


company prohibited ........... xi 
by railroad in favor of express com- 
pany prohibited ................ xii. 
Disorderly Behavior— 
each house may punish for......... ii. 
Dinsqualitiention— 
on conviction for bribery........... ii. 


on conviction for impeachment....v 
District Court— 

records in actions in, to be trans- 

ferred to superior court, when... 


to continue until superseded by su- 
perior court vicesinvcccvawen oes xxvii. 
duty of clerk to transmit papers to 
county Clerk .....sssosescese. xxvii. 

District Oti cers— 
legislature to provide for election of 
xi. 


eeceseeesrvesseeveesesneseearteaerevesrese2aes 


to prescribe duties, fix term and 


compensation, etc. ..s.ssessssse xi. 
time of election ear Renae vi. 
of territory to hold office until, when 
eee ares eee meena Meee eae xxvil. 
official bonds to be unaffected by 
change in government ..... xxvii 
election of, to be biennial........... vi. 
Divorce— : 
legislature not to grant ............ if. 
Dock ns— 
legislature may provide for leasing, 
ClO. Gicdeubasnabhs see a E XV. 


Drugs nnd Medicines— 
legislature to regulate sale of....XX. 

Duc Process of Law— 
no person to be deprived of life, lib- 
erty, ete., without ................ i. 


16 
35 


li 


1,3 


A 


æ œ 


Earningn— 
combinations by common carriers to 
share, prohibited ............... xii 

Education— 
State to make provision fOr ooann. ix. 
no distinction on account of race, 
COlor, Cte: yidissé cadieeieeriicawees ix. 
sale of lands for purposes of....... ix. 

Klectionns— 
to: be by ballot  sssecsigecss deka ek i. 
to be free, equal and undisturbed. .i. 
of officers under this constitution, 
time OF ioe cave daven tiani ea xxvii. 
of ofticers not providea for in the 
constitution, time of ....... xxvii. 
first election to be according to laws 
Of territory ...ssssssssesccse.. xxvii. 
first election of representatives to 
CONE TOSS oaeeo Ee aN XXVil. 
Of senators ........s sacha Leb eecndees li. 
of representatives, when ........... ii. 
to. be biennial .....ssessessssossess. ii. 


of judges of the supreme court.... 


of judges of the superior court....iv. 
of executive ofHicers .............0.. iii. 
state, district and county officers, 
time Of os eeren pach os s Tan nTa vi. 
who MAY Vote AL .ccccicccccccccccces vi. 
who not entitled ........ cece eee vi. 
to be biennial c4 esnwis cereal eiaa vi. 
secrecy in preparlng and geposining 
Dall tsaoir tases Ean 


for state officers, how declared.. le 
legislature to decide contest for. iii. 
evidence, how taken, in contest for 
office of superior judge (lirst elec- 
tion) 22 Seca cae eh... We Weeki eos xxvii. 
registration law to be enacted....vi. 


miny interference with, forbid- 
E ETE Cesc E EEE E i. 
each house to be judge of election of 

its own members ............0085 , 
by legislature to be viva voce...... ii. 
voters, privilege from arrest ...... vi. 
to determine location of seat of gov- 

ernment .esssssosss Stacws beans xiv 
voting on state constitution, how 

conducted ....sssssss sossen. xxvii 


Elective Franchise— 
not to be denied at school elections 


on account of SeX ....... cee eee vi. 
who excluded from ..............0:. vi. 
Elector— 
Who qualiffled ...c.cccc cc cece cece cee vi 
Who disqualified co.cc... cece eee ees vi 


residence not lost in certain cases.vi. 
privilege from arrest, when ....... vi. 
exempt from military duty, when.vi. 
legislature to secure secrecy in vot- 

INE ae Pe ee Pe ee SOOT Trees vi. 

Eminent Domain— 

compensation to be first made in 

taking property for public use..i. 


or in dpmaging same .............. L 
corporations must make compensa- 
tion for right of way ............. i. 
EDOTT RaT and franchises ae 
a a raa a a e a S x 
ey extended to telegraph and tel- 
ephone companies ............. xii. 
Emoluments, Privileges and 
Powers— 
hereditary, prohibited ............... i. 
Employments Dangerous to Life, 
etc.— 


legislature to protect persons in...il. 
Enacting Clause— 

of statutes ........ EAEI EE ii. 
Enumeration of Inhabitants— 

legislature to provide for, when.. na 


who to be excepted In ............. 
to be basis of new apportionment of 
senators, etC. vvccscaseesccics sewed ; 
Enumeration of Rights— 
not to deny others reserved......... i. 
Equity—= 
appellate jurisdiction of supreme 
COUP! eisecuto neee ea a aaa iv 
original jurisdiction of superior 
COUPE IN 65565 c5Sseseiece ee eee iv. 
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Evidence— 
no person to be compelled to give 
evidence against himself ...... zs 9 
necessary to convict for treason....i. 27 
how to be taken in contested elec- 
tions for superior judge (first 
election) ......06 seoses es... XXVİİ. 12 
Exclusive Legisiation— 
of congress over certain lands of 
United States ..... aaa ee eae XXV. 1 
subject to conditions ..... T $ A'A 1 
over Indian lands ...... ee eee xvi. (2) 
Exeiusive Priv eee 
prohibited ....s.sepse cee ees cece cceeens i. 8, 12 
to be invalid, when. “stale e a eReumkee xii. 2 
Excursion and commutation 
Tickets . 
may be at special rates ........... xili. 15 
Executive Department- 
shall consist of what .............. iii. 1 
secretary of state to Keep reroror o nA 
Soin a A E E E EE a E es i i 
executive 'ofticers, how and when 
CNCSEMN ....cereeeee ee ree ere ili. 
Executive Power— 
supreme, vested in governor....... ili. 2 
Execution— 
rolling stock Mable as to personai y ie 
06 6:6 baie os alle eee coh eana eialave ae eile. awl Re ‘ 
Exemptions— 
from military duty of certain per- 
SONS: boe aE aE T E E x. 6 
of homestead from forced sale...xix. 1 
of property from taxation ........ vil 2 
of property of United States from 
taxation fice iiedsas case eee xxvi. (2) 
Existing Rights— 
not affected by change in govern- 
MEt kakdeses detec scars cacoces, XXVII 1 
Expenditures— 
for capitol buildings, etc. ........ xiv. 
Expenses— 
state may contract debt to meet..vil. S 
of constitutional convention to be 
provided for ..esssssneosesess xxvii. 19 
Ex Post Facto Law— 
prohibited .......... OE A EEE E 23 
Express C ompnnies— 
to be allowed transportation, etc., 
on railroads on equal terms...xil. 21 
Expulsion of Member— 
power of each house ......... San ii. 9 
restriction of DOWer ..esssssesssossee ii. 9 
Extension of ‘Time for Collection 
of Taxesa— 
by special act prohibited ........... li. 28 (5) 
Extinguishment of Debt— 
by special act prohibited............ ii. 28(19) 
Extra Compensation— 
for public officers, prohibited...... il. rs) 
Extra Sesnsion— 
of legislature, when convened..... iil. 7 
Factories— 
legislature to protect employees or : és 
wwe ee meer emer ree eeor ee eseresesrerensresesbvs 3 
Federal Otteer— 
not eligible to legislature ........... ii. 14 
Fees=— 
accountability of county officers Ags : 
prohibited to judicial officer, arai i$ 
CEE EE E EA E ha as i See T iv. : 
prohibited to justices of the peace, 
WHET mata ad ot ev uaa Sang Ven ees Been iv. 10 
Felony— 
for public officer to use or make 
protit out of public money...... xi. 11 
Ferries— 
cannot be authorized by special leg- 
PS CCION oe ieie et -cewededieemooenys fi. 28 (3) 
Fictitious Issue— 
of stock or indebtedness, to be void 
ahd Reb ete EEE T sO nee wears xii. 6 
Fines— 
excessive, not to be imposed........ i. 14 
not to be remitted by special act..if. 2804) 
governor to have power to remit.. iti. 11 
governor to report to legislature 
names and amounts of fines re- 
PICU sac os dasa Se eens fii. 11 
with reasons for remitting ...... iii. 11 


accrued to territory to inure to state 
Cee ones -Xxvii. 
Fiseal Statement— 
to be published annually ......... vii. 
Forcibie Entry and Detainer— 


appellate jurisdiction of supreme 


ePeseteevresaevesern 


COUTE wenaen iiee se aee ESAE iv. 
original jurisdiction’ of superior 
COUP. fortes / Wake pew a i iv. 
Foreign Corporations— 
not to be favored ..........esss... XI 
Forfeiture— 
of judicial office by absence....... S 


of estate, conviction not to work.. 
cannot be remitted by special legit 
läti 6 iecaes ee ekacs 
governor to have power to remit..iii. 
and must report to legislature..iiji. 
legislature not to remit forfeiture of 
franchise or charter 
of franchise, for violation of pro- 
vision against combinations...xii. 
accrued to territory to inure to state 
ern XXVİİ. 


Forts, Magazines, ‘ete.— 

congress to have exclusive control of 

a Wise Ss Sopa GR E wy oar ates OG av aneearere XXV. 
Franchise— 

granting irrevceably, prchibited....{. 


state not to surrender power to tax 


invalid, because not organized....xii. 
not to be extended ................. Xii. 
forfeiture of, not to be remitted..xii. 
corporation not to be relieved from 

liability by alienation or lease of 


subject to right Si cme domain 
eae © i 
may be forfeited . wibawead sonal: 
Freedom— 
of speech and press guaranteed.....i. 
of conscience guaranteed ........... i. 
Free Government— 
security to perpetuity of ............ 4. 
Free Pnsses=— 


grant of, to state officers forbidden 
dete Gielave's ae 6ccsOtale wel sible A aise bw hee xii. 
state officers forbidden to accept or 
MISO” 6 Hines ideas C26. heat wevwedasey ii. 


Freight Rates— 
to be regulated by the legislature... 


eaS a a a Sia tee, EA EA xii 
abuses ‘and extortion to be pre- 
vented cise wawasia: Nines adeno ease xii 


Fundamental Principles— 
frequent recurrence to, essential...i. 
Government— 


source of just powers of.............. t, 
Purpose Of 65.65 i465 ecb hed enei alinan auna i. 
Governor— 
when and by whom elected........ifi. 
term of office ............. Me Cheer ek ii. 
salary OF an eR S foe ee ts oe aa iii. 
who to act, in case of removal....fil. 
must reside where ..sessssossssoseno iii. 


...osseo. o Seeereereseeeeeneeene soosoroo 


to be commander- -in-chief of miti- 
tary, except 

to see that laws are executed.. fi i 

may call out militia to execute Taws 


eeeeaese ceeneeesras erste ë barssyaoraasnoe oa 


may | require written information 
from officers .......cecc cece eceees fii. 

to communicate with legislature. .iil. 
to convene legis’ature, w hen..... aL. 
pardoning power vested AI esciens li. 
under restrictions ..........6. EEA E 
to remit fines and forfeitures...... iii. 
to report to legislature each case of 
pardon, reprieve, etc. .......... iii. 


with reasons for granting sam». iii. 
also names of persons in whose 
favor tines and forfeitures have 
been remitted 
with reasons for the remission.. 

to approve all laws 
May return bill with objections.. 


vil. 
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cae Cy veto one or more items or sec- 


eeeeeoceenes@2etoweese oe se 8 BBE @eeseee 12 
to fill a in office essee iik 13 
to issue writs of election for vacan- 

cies In legislature ...... EE il. 15 
to sign commissions .......cccecees iff. 15 
to keep records of his office, where. af 
to fill vacancies in office of supreme 

COUP ces chiar cu ENEN ETEEN EA iv 3 
to fill vacancies in office of superior 

COUTE Sides secenced Saints baranina 5 
may extend leave ‘of absence of juai: 

cial officer .....ssssssessssssssosos 8 
duty of superior judge to hold un 

on governor’s request ..........iV. 7 
to appoint regents, trusteus, etc., of 

state institutions sececcceceecesXdih, 1 
Hable to impeachment Sceweseoniuen 2 

Grand Jury— 
not to be drawn or summoned unless 
superior judge so orders.........le % 
Granted Landn— 
sale of, for educational purposes.xvi. 1-4 
Habens Corpus— 
privilege of writ of, not to be saus- 

pended, Except ...ccccccecccccccecs 13 
original and appellate jurisdiction of 

supreme court IN ..ccccccceeweves iv. 4 
Original jurisdiction of superior 

COúrt in (cscs seristccus irana Sinna iv. 6 
each judge of supreme court may a 

sue Writs Of ...... cc cece nner evens iv. 4 
writs returnable before whom Jade iv. 4 
writs of, may be issued and served i 

on non-judicial days ...........1V. 6 

Harbors— 
com mibalon to to establish harbor lines i 
restrictions on state in selling land 

or rights iN ......sssesssoessoeos XV. 
certain area to to be reserved for 

landings, ete. . iva ie S S A 1 

(see “Area Reserved”) 
Heir-at-Law— 
not to be determined by special leg- 
ISlATION, sossicecers Needed dcdaeeeune . 4k. 28 (1) 
High Crimen or Misdemeanors— 
impeachment for .....cccccesccecs r... Os 2 
High School— 
may be established by legislature.{ix. 2 
Highway s— 
private and special legislation pro- 
hibited s escesicrirn saceseriri sse ese il. 28 (2) 
but state and military roads ex- 
cepte eeeoeveene erseereeeovneonnee . 28 (2) 
Home— 
not to be invaded without authority 
(6) aw EENE E E EE 7 
Homestead— 
exemption from forced sale......xix. 1 
Hounurze of Representatives— 
legislative powers vested in........[{f. 1 
number of members ...........05: AL 2 
to be reapportioned after each cen- 

BUS sebes eene aae aau reeves ti. 3 
members, when and how chosen..li. 4 
to have sole power of impeachment. 

a ad oie e ee e Bae uel, Eae E v. 1 
concurrence of majority necessary 

to impeach ........ ETOP ee ee Vv. 1 

{diotxz— 

excluded from elective franchise..v1l. 3 
Immigration— 

provision for establishment of bu- 

reau of (EHESS EZEEESEEEESESEEEESESEKEESEE)] 84 

Immanities— 

from being twice put in jeopardy..i. 9 

from loss or damage to property... 16 

from imprisonment for debt....... co 17 

soldiers not to be quartered in 

Houses 46 ic bis Use aeee naaede i. 81 
of members of legislature from 'ar- 

TOBE. ome eases ainue obese oaea il. 16 

from service of civil process...... ii. 16 
of el torg from arrest on election 
e a ae ee aaea a ea vi. 6 
of militia from arrest at muster, etc. 
ate wrens. male’ cai he ee le ETN C 5 
dmpeachment— 
house of representatives, sole power i 
' Q (ZEFZEEKEEZEEKEEKE)] 600 00666 06 cee ews ve Ve 


trial by senate E E E E S 
chief justice presides, when ........V. 
Who Hable to cc. cc. cece cee cee e eee eees v. 
judgment to extend only to ‘removal 
trom office and disqualification.v. 
party liable to prosecution a: law..v. 
Im posta— 
appellate sure cuon of supreme 
COUTE shi ewecens E seats 
original jurisdiction of superior 
court saeseevese2e ete ee eeesneenenevvseeeneee@ V. 
imprisonment— 
for debt rot allowed, except....cccccle 
Incompetency in Oftice— 
who may be removed for...... e... iVe 
three-fourths of each house to con- 
CUP acs os nedesn an Ea E re 
rights of the accused. PE Or tar iv. 
Indebtedness of Corporations— 
cannot have relief by special acts ff. 
liability of stockholders for...... xii. 
fictitious increase of, to be void..xil. 
no lease or alienation of franchise 
shall relieve corporation from.xil. 
Indian Lands— 
subject to jurisdiction of the United 
States eeoevv4aneeoee eeenooeeeveveoeeae 
taxation Of scscovcsssscescccceessssXXVI. 
exemption of 
Indians— 
not taxed, to be excluded from enu- 
, meration of inhabitants ...ccccecll. 
Indictment— 
offenses may be prosecuted DY. -ecccel. 
Individual Security— 
private affairs not to be disturbed.L 
Inferior Courts 
legislature to provide for .........1V. 
appeal lies to superior court.......lv. 
legislature to prescribe Jurisdiction 


EEEE R Vis 


> and powers of eeoeeeeeeoeoeeseoseeeoee iv. 10, 


Information— 

offenses may be prosecuted by..s..«f. 
Injunction— 

may be issued and served, when..l!v. 
Insane Pcrsons— 

excluded from elective franchise..vi. 
Insolvency— 

appellate jurisdiction of supreme 

original jurisdiction of superior 

court in E E oes ews RT h A 

Instruments— 

cannot be validated by special act.il. 
Insurance Companies— 

liability of stockholders of....... 
Interesnt— 
` of school fund, to what use appia 


-xil. 


on certain state debts, must be se 
vided for 


eereeeseveseeeeoreseevaanee 


xxvi 
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28 (9) 


viil. 
not to be regulated by special acts.ii. 2803 


dis- 
ii. 


private interest in bills to be 
closed by legislator ...ccecsesees 
Invasion— 
suspension of writ of habeas corpus 
state may contract debts to repel... 
v 


eaeesseeneseen seeereeeeeeeeseeeeosseone 


Irrigation— 
use of waters of state for, deemed a 
public use eels 
Jeopardy— 
no person to be twice put in........f. 
Joint Stock Companies— 
included in term corporations....xfl. 
liability of stockholders in .......xil. 


Journal— 
each house to Keep .......eeeee. ere |e 
ayes and noes on proposed amend- 
ment to constitution to be en- 
terel 4s cc5s dower: Haein xxiil. 
ayes and noes to be entered upon 
nomination of officers for state 
instituticng .....essssss cece ees xiii. 
yeas and nays to be entered on, 
when iv. 9; ii. 21, 22, 
votes on removal of judges to be S 
tered on 
votes on election in legislature to be 
entered ON ....ssesesosssesoseosossoki. 


~-@aeuaoeeeeeeeeoeeveensene 


entero sreroeaeeeene 


ep eereceereeereer sees euaneseose 


30 
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Judge Pro Tempore— 
provision for, in superior court...iv. 
Judgesd— 
may be removed for incompetency, 
ete, eseeoee L E EE EE O E @eeanveeveeeeeeseeoseee vV. 
Tights of accused .......sessesseesse. iV. 
not to charge juries as to matters of 
fact iss Science EIEE EES h Me 
but to declare the law A AA 
not to practice law .......ss.sseoseso.iVe 
Judges of Superior Court— 
election of wa cau oe EEE E S O A 
term of offiCe ....s.essssosesesoooosso. IV. 
to begin when EET A Wes 
salaries of eeevanees eaten Lec tigedessesveel Ve 
to take oath of office ...........000. iv. 
each judge to be invested ‘with pow- 
ers of all ........... OR Ore A E 
may sit in any county ...cccccceeeolV. 
judge pro tempore ........... .sssee iV. 
to any other office ineligible. PEN iv. 
ineligible unless admitted to practice 
in Washington .... 


eaeeeeoe Leeeced Wa 


not to practice laW .....csccccceeees iv. 
to decide causes within ninety days 
from final submission ....... .. iV. 


may app Int court commissioners.iv. 
may establish rules of court.......{V. 


to report in writing to judges of su- 


preme court defects, etc., in 
TE WS. i idcenkedadoad wecsouds Kenewesel Vs 
Judges of Supreme Court— 

election of @eeeeeeaneeveoe ee eee LweseeceeuaelWe 
classification by lot ......w»eseoeoeso. iV. 
chief justice, who to be. Seas EPA E PIR D a 
term of Off1CG .......sssssoesooeoosee. iV. 
Balary Of .....ceceeee kccewesevuueeescsi¥s 
to take oath of. office ...esesssocesse iv. 
ineligible unless admitted to praciice 

in Washington ........... errr he 
ineligible to any other office ......{V. 
not to practice LAW ...cccccseseceeeelVe 
MAY issue Wrİt3 .....ceecccsseccceeeelVe 
to appoint a reporter ..cccccsesoees IV. 


to appoint a clerk .. ..........0.. ... iV. 
to report to governor defects and 
omissions in lAWS ....ssesseso ee lV, 

Jdudgment— 
of one of the judges of a county to 
be of same force as of all...... iv. 


ef superior court to be given within 
ninety days from final submis- 
SION: -0sisdiceaescer es aiea eee cee 
extent of, on “Impeachment. ven vase Ve 
Judicial Decisions— 
of supreme court to be in writing 
and grounds stated ............. iv. 
concurrence of majority of supreme 
court judges necessary ........1V. 
to be published .............. <taawacsl Ve 
may be published by any one......!v. 
Judicial Otticer— 
absence, when a forfeiture of office.. 
@eeveeevortevoeevneetee @fe eevee eeee8 @eeeeosne Vv. 
not to receive any f€@S....ccce.-..-iV. 
to take oath of office......... seevewal Vs 
liab.e to imp-achment, except......vV. 
Judicial Power— 
is vested Where ....ccccccccccccccsesd Ve 
Judicial Question— 
whether a use is a public use.......4£ 
Jurisdiction— 
of United States over reserved lands 
of actions pending before change to 
State government ..ccoeeese XXVIII. 
Of supreme Court ...ccccscccccccecees iv. 
of superior court ........ séeaeeneeeclV, 
of justices of the peace............. iv. 
of inferior courts, legislature to pre: 
SCT DC iesene cana th: Meee ems eheaens 
and not to trench upon jurisdiction 
of courts of record . 


POPC eT iVe 


Juror— 
not incompetent in consequence of 
re'igious opinion ............ SEERA D 


number necessary for verdict.......l. 
Jury— 
right of trial by, to remain inviolate 


eeeesueeee sooo eseeG@euaeseeonueaseed @eaese eae io 


number in vow ewie a bweee ee setseweeeneeests 


7 


9 
9 
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R 


on 


number necessary for verdict..cccccle 
waiver of ......... P 
to A a e compensation of right 
o wa . (ZEKE ZELEESSEE] 
how to be. charged by “judge.......slv. 
Justice— 
to be administered openly and with- 
out unnecessary delay ..ccccccccole 
Justice’s Court— 
appeal lies to superior Court.c.cecclV. 
Justice of Peace— 
invested with judicial power......!v. 
legislature to determine number..iv. 
to prescribe duties ........cccccseelV. 
salary of, provided by law.........lv 
fees prohibited, when ..............1V. 
may be made police justice........iv. 
jurisdiction not to trench upon 
courts of record .......... ees | 
vacancy in office, how filled........xi. 
Lands— 
ownership of, by aliens prohibited.il. 
of state under grant, restrictions on 


Bale OL e556 kutions os nenene: xvi. 
of state for educational purposes, 
how to be sold .......... Sawieaes xvi. 


sale of school, by county commis- 
sloners, may be confirmed....xvi. 


restrictions on sale of, for educa-— 


tional purposes .......cceeeeeesX 
omor and stone may be sold off, 


evn wiccaleca: tase aaien a oie ooo XVI. 

Umit. Of granted, to be sold in one 
parcel foci cco ate: audeeakecseawes 

of ae In city” to ‘be platted before 

eeeee eo eeee (E EEEE EEE] sessen AV e 

limit of sale @es@eeeeeee@ (E E E E E E E E XVii. 


of United States not to be taxed.... A 
@eveesvsve0e8d @eeeeseeeosen eeeeene XXV 
of non- ‘residents, how taxed ...xxvi. 
of Indians, how taxed ....e...... XXVİ. 
Law of Land— 
United States constitution is the...1. 
Laws— 
bills of attainder and ex post facto, 
prohibited 
impairing obligations of contract..}. 
of territory, to remain in force until 
altered or repealed ...... . XXXVI. 
proviso as to tide lands....... 
enacting clause ....... PI I PEET i! 
no law except by bill ...cccccccceeeell. 
when to take effect .............002. 1L 
must be presented ¢o governor for 
approval 
how passed over veto .......ccscees iE 
how to become law without. ap- 
PIOVAL cs G SiS 6ue, sresnsicein anais fil. 
defects and omissions in, to be re- 
ported to governor, how ....... iv. 
object of tax to be stated in..... 
state debt for some single work 
must provide for payment of in- 
terest and principal 
necessary to have a majority of 
votes 
such law to be published Sanaa vili. 
relatmeg to corporations may be al- 
tered, amended or repealed....xli. 
Lease— 
of franchise not to relieve ear pora: 
tion from lability .............. 
of right to build and aia 
wharves, power of legislature.. 
eeconevsesne 88086 eeoeeoeseeeeeoeetveave XXV. 
limit of term ecoesoooocoosoooocosocse AAV, 
Legal Holidays— 
what writs may issue and be served 
on evesceoseeeeeeneeeeads eeseteeoseneneese V. 
Legisiation— 
(see ‘‘Legislature’’) 
act, how revised or amended....... li. 
yeas and nays, entry of, on journal 


eevee @eeeOGorsoese wudeeseosoodls 
Legiaslatnure— 
(see ‘‘Elections’’) 
to consist of ........ EE S) 
number of members EEEF. ii. 
to provide for enumeration of inhab- 
itants, when ERE eer rrr rns | E 
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(References are to Articles and Sections.) 


Legislature (continued)— 
to re-apportion members of each 


house after census ...........6. ii 
who eligible .........c ccc s wee c eee eeeee if. 
each house to judge of election of its 

members 2.656 cscs sesocosesseseo il. 
members, from what civil office ex- 

clüded. 6260 obs seereis es esc es ee if. 
officers not eligible to ............... il. 
acceptance of office under United 

States to vacate seat in......... if. 
vacancies In, how filled ............. ii. 
compensation and mileage of mem- 

DOES. E E E ii. 
extra compensation for past services 

prohibited ......ssss sesesessessoes ii. 
vote on elections to be viva voce..il. 
majority to constitute quorum..... il. 
each house to determine rules of 

proceedings ......s.s.e sescsssesseso ii. 

and to punish for contempt....... ii. 
two-thirds required to expel a mem 

DOP wo A E T P E E 


each house to elect its own officers.. 


AL. 
each house to keep and publish a 


journal .......... re eg isle 
sessions to be open .............e00-. it. 
restrictions on power to adjourn..il. 
sessions to meet when .........e.e0. ii. 
sessions to be biennial .............. ii. 
members privileged from arrest, ex- 
eA o EE E E S Oaks fi. 
members not subject to civil process, 
When coc encase 66 sey een eared ii. 
members not liable for words spok- 
en in debate ........cccccvcccceees ii. 
style of laws ...... renee | A 
laws to take effect ‘when. ie pasate: caakls 


bill not to be considered, when....il. 
presiding officer of each house to 

sign bill ocic2s eae bks bo eee Geaeeens et il. 
member to declare private interest 

in bill, and not to vote thereon. il. 
bribery of members, how punished 
private ‘or special laws prohibited.fi. 
irrevocable privilege or franchise 

not to he granted ........ssses..e.. i 
not to authorize lotteries or eyo 


not to grant extra compensation A 


public officers ........ cece eee eee i 
not to create public corporations by 
special ACCS ......ssssssososssoses xi. 
not to create private corporations by 
special actS ....... cece eee ee noes xii. 
shall not extend franchise or char- 
ter, et, nds saciveniwecseaneag erases xii. 
no power to change or locate seat of 
government ..... cee ee ssssoese xiv. 
shall make no appropriations for 
capitol buildings, except ..... xiv. 
to make POSON for jury less than 
twelve sesicieiesrei owes Erari i. 
to direct how “and where suits 
against state are to be OFON s 
to provide for convict labor........ il. 
to establish a bureau of ee 
ClO As cbc ewa ss anne esd eae eens 


to pass laws for protection of em- 
ployees in mines and factories. il. 


to pass laws prohibiting use of 
Da SSOS ysis dasiase ceeds 460% ti. 39; xil. 
to decide contested elections of state 
OMICOTS tried Sha eee toan le sues iii. 


may abolish certain state offices. . Ili. 
may increase number of judges of 


supreme COUP 2... ccc cece eee eeeee iv 
may provide for separate depart- 
ICTS oie ec eek nekuwe sue aaeon iv 
may remove judge, attorney general, 
etc., for incompetency, etc..... iv. 
three-fourths of the members of 
each house to concur............ iv. 


to determine number of justices of 
peace and to prescribe powers 
and dütiës e eeneesi ietis eredua iv. 
may make any courts, courts of rec- 
ord, except oriiecaesee tsi aidsa sE iv. 
may prescribe powers of inferior 


Bal. Wash. Code I[—58 


10 
1 


courts ......... csere iV. 
may increase salaries ‘of judges.. iv. 
may provide for publication of opin- 

ions of judges of supreme cour 
may provide for election of clerk of 

supreme COurt ....sssssssosssss.o iv. 
may provide that there be no denial 

of franchise at school election on 


account of SeX ....... cece cece ee vi. 
to provide for securing absolute se- 
crecy to electors in voting..... vi. 
to enact a registration law......... vi. 
to require compliance with law asa 
pre-requisite to voting.......... vi. 


but not compulsory, when........vi. 
to provide for annual tax for ex- 
penses of each year ............ vii. 
to provide for tax to pay state debt 
Pe E E E E E vil. 
to provide uniform and equal rate of 
taxation 
to insure a just valuation of prop- 
erty ereenn nenea s pe Ea vii. 
to provide general law for taxation 
of corporate property ......... vil. 
to provide for account of receipts 
and expenditures ............... vil. 
to provide for levying tax to meet 
deficiencies and expenses...... vil. 
may vest municipal corporations 
with power to make local im- 
provement ...ccerevce coccccscess vil. 
to provide system of public schools.. 
may provide for enlarging common 
school fund 
to provide for organization and dis- 
Cipline of militia ................. x. 
to provide for maintenance of sol- 
diers’ home ........ cc cece ceeees 
to provide for protection and safe- 
keeping of the public arms. 
to establish a system of county 


government .......... ssssessss xi. 
ta provide for general laws for 
township organization ........ xi. 
to provide for election of county offi- 
COPS orei sa whe a e a E E R xi. 
and township, precinct and district 
OMCOTS: 5s ctane eaten swow ane sacs xi. 

to prescribe their duties and fix 
thelr terms of office .......... xi. 


to regulate their compensation..xi. 
to provide for their strict account- 
ADILIY cc eset acu de... vewurenoass 
to fix salaries of all county officers 
and certain constables ........ xi. 
to provide by general laws for in- 
corporation of cities .......... l. 
may take property and franchises of 
corporations for public use ...xil. 
to establish maximum rates of 
freight and passenger 
to prevent discrimination in rates. xil. 
may establish a railroad and trans- 
portation commission .......... xii. 
to provide penalties for punishment 


of combinations affecting the 
Drice etta gi west chante teceaases xili. 
may declare forfeiture of property 
and franchise .......... ...ceee. xii. 
to provide for choice of location of 
seat of government ........... xiv 
to appoint a commission to establish 
harbor lines i.sccccessus sasssa. XV. 


to provide for leasing of right to 
build and maintain wharves..xv. 
restriction of power 
to confirm sale of school and uni- 


versity lands made by county 

commissioners ........2. sore. xvi. 
to protect homesteads from eat 

Sale evo cee a SiOISSEeeS Ua ee Ses 


to establish state board of health 

and bureau of vital statistics.xx. 
to establish bureau of agriculture. I. 
to regulate practice of medicine and 


SUT RORY oianak cag Ea dua XX. 
to regulate sale of drugs and med- 

leine ao ae ey beat. Ee XX. 
may call convention to revise or 
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INDEX TO STATE OONSTITUTION. 


(References are to articles and Sections.) 


Legislature (continued)— 
amend the constitution 

to provide for election and fix terms 
of officers not provided for in 


constitution .......- «> eaaet xxvii. 
to divide state into congressional 
districts, when ..... Suess. ee xxvii. 
to appropriate money for expenses 
of constitutional convention...... 
cutee aa EES . xxvil. 
may ‘be "specially convened by gov- 
ernor ..es..sses coccccccee seeeeses 
nocretery: of state “to “keep records 
ana 'apportionments .... . XIXİİ. 
iia L{lities— 
not to be released Dy Special deel, 
lation ccccccccce coccscccee covcvccedds 
Liberty 
cannot be deprived of, without due 
rocess of law ..... TORIET F 
Lieutenant Governor 
in absence, who to preside ......... il. 
to have casting vote, when ........ il. 
election of, when and by whom... ili. 
term of OME s csoas dance iatewene sd. 
when to act as governor. ESE ili. 


to be presiding officer of senate. dii. 
salary of 
Liberty, ete.— 


Life, 

not to be deprived of without due 

process Of 1AW .....essesseeooseees i. 

Limitation of Actions— 

spectal legislation forbidden ....... ii. 
Limitations— 

on municipal Indebtedness e... Wild, 

on State indetedbness .......+. woe Vall. 


Limiting Production— 
combinations for, forbidden ..... 

Local Im provements— 
authority to levy APERIRI taxes for, 
in citieg ....sssssecoo re Sears 


xii. 


Local Officers— 


eligible to legislature, when........il. 
Location— 
of seat of government. how de-. 
termined ...ccccceoeees EEA xiv. 
Lotteries— 
forbidden ....... ewe oes ees b A 
Malfeasance— 
officer subject to removal for........ v. 
Majority— 
of each house necessary for n 
to pass Dill ....ssssssesssseesesossoeee fi, 
to declare a person of, by special Ae 


forbidden 
of judges of supreme court to jee 
quorum and pronounce decision.. 


eevee eeeneee seer eetevnerese 


anau GRAREREAL. GRERS EOC RRe eS Seas iv. 
in impeachment .....cceeeceece oe v. 
Mandamus— 
original and appellate jurisdiction of 
supreme COUTE veccseeseecceeeenee iv 
OnE nul jurisdiction of superior court 
Mandatory- 
provisions of constitution are........ i. 


Manufacturing Purposes— 


use of waters for, a public use..xxl. 
Medicine— 


‘egislature to regulate sale of...... XX. 

legislature to regulate practice of.xx. 
Messages— 

of governor to legislature.......... ili. 
Mileage— 

of senators and representatives.. .fi. 
Military— 

subordinate to civil power s.es... 1. 
Militia— 

governor commander-in-chief of. .ilf. 

organization and discipline of...... x. 

who Hable ta duty Im..........-.006, xX. 

exemption from ...... eee rr Te eee 

privilege from arrest. when......... X. 

persons having conscientious seru- 


ples ‘against. to pay for exemp- 

tOn 6 eke una Vaa na Neds rE E 
officer of, eligible to legislature, 

when sereeecei eed A et a E ii. 
Mines— 


employees in, to be protected...... ii. 


28(11) 


(a >) 


Mining Purposes— 
use of water for, deemed a public 


use eeoneveveesveneeseenee Pe NRE $ o 1 
Minors— 
sale of property by special act for- 
bidd aeeeenecoes eeeeesete Bearer » ie 28(11) 
Money— 
disbursed from treasury, how....vili. 4 
using or making profit of, by soi 
ficial a felony ...ssss.sssesseceeso 14 
in hands of municipal officer to be 
paid into treasury.........-s.e6.- XL 15 
corporations, etc., not to “issue other 
than lawful money of U. S....xil. 11 
‘| Monopolies— 
forbidden .......os oscsceseseooeoeooo xii. 22 
penalties to be provided.. attested xii. 22 
forfeiture of franchise, ete., . may be 
declared .....sss sssossses soosoo xil. 22 
Municipal Corporations— 
may organize under general laws ana 
e subject thereto ......sssssssss 10 
incorporation under special act Po 
«< bidden cores ssesires C EresI ane .. -ii 28 (8) 
power to assess and levy taxes...... Í 
Lobe ae A eae Read. N Vii. 9;xi. 12 
power to incur AebtS.....ssessccseoe vill. 6 
knit Of POW ...c ccc cccccccscceees vili. 6 
police power extended to........... xi. 11 
nok to give or loan its money or 
Credit wolsceveseuns bereet etsera viii. 7 
private property not to be taken for 
debt Of scisicesrere tinens aeei xi. 13 
unlawful use of pubie money a fel ji 
NY N E E xi. 
étiblic money to “be deposited with 
treasurer 645 5054 sssesscssssosssooo xi, 15 
power of cities ‘to extend etree 
over tide landS .......ccccceceees 3 
power to make local aean 
by specłal taxation ............Vil. 9 
by special assessments ........... VÍL 9 
seals Of ....sesssesececoeceso e.s... XXVİİ. 9 
control of local affairs ‘by eean xi. 11 
taxes not to be imposed on, by leg- 
islature for local purposes.....xi. 12 
Municipal Fine— 
IOR Nale Jurisalction. of suprem ; 
original "jurisdiction — of superior 
COUP? si v06 sakes scenes: 04 EEA vV. 6 
Name- 
change of, by special legislation for- 
biddèn serssresrecie Soave eas ii. 28 (1) 
Naturalization— 
power of, vested in superior court.lv. 6 
Navigable Waters— 
commission to Jocate harbor lines in, 
to he established...........--e0- xv 
state asserts ownership In beds and 
shores Of ...essssssassscesensas> xvii. 1 
New County— 
how formed, restrictions on.......... 
eve opthctal tae. Nath N AST i. 3; ii. 28(18) 
Non-Judicial Days— 
what writs may be issued and served 
OM caseeeenaeds PEA aae Ea V. 6 
Non-Residents— 
taxation nf lands Of .....sseessess xxvi. 
Normal Schools— 
may be established ........ E bead ix. 2 
Nuisances— 
appellate jurisdiction of supreme 
CODE ol eiide che Sa EaI iaa iv. 4 
original of superior court ree oe iv. 6 
Oath— 
mode of administering ..........0005. i. 6 
of office, judicial officer to take.. . Av, 28 
Obligation— 
of contracts, not to be impaired..... i. R 
Offenses— 
not to be twice put In qeopaney for..i. Q 
right of trial by jury for ...s..csssses i. 21 
rights Of accused ......ssssessscsssaee 22 
prosecution of, by infonmation or in- 
diectmeni icrseiseere 26G55 Nee ewes i. 5 
impeachment of public officers for. Ve 2 
existing prosecuted in name of scat: 
ek PUR GR aa we eh eae ie eat xxvii. 5 
not capital are bailable....esesesses a % 
Othce— 
no religious test fOM.....cecccscccccevele u 


INDEX TO STATE OONSTITUTION, 


(References are to Articles and Sections.) 


for certain civil offices legislators aif 


qualified ......es osssossssesoossose 
who ineligible for legislator Teneas-cars ii. 
under U. S. to vacate sat in legisla- 
ture, when ..... PEE EA .. 11. 
certain officers exempt ........ e.il 
bribery disqualifies ............. RES $ O 
vacancy in, how filled ........... . ft. 
certain offices may be abolished.. ALL. 
of judges, open to whom .......... iv. 
Otficers— 
of state institutions to be appointed 
DY governor  ...cccccccccsccvecs xiii. 
of territory and U. S. to “hold office 
until superceded ............. xxvii 
election of, under this constitution, 
time of aeaee S -Xxvii. 
election of, not provided ‘for by con- 
stitution nial reee ea e as Baers xxvil 
election oa county, district, town, 
etC esise .teds evden, aeee sa 


may be. members of legisla- 
ture ..... Š 
certain offices “may be abolished.. dii. 
impeachment of ....... Seales sav 
not Hable to impeachment may be Te- 

moved by law ....cccccccccceces 
not allowed extra compensatio my 
who may or may not be salaried. “xh 
guilty of felony, when 5 
acceptance of passes forolaaen cer 
; xil, 


cannot be validated by special act. .il. 
issue Of .......0... til. 
Omissions— 
in law, to be reported to governor..iv. 
Official Commissions— 


@eeeeGeoeteatesreseaeeane 


Opinions— 
of supreme court. to be published..iv. 
free for publication.................. iv. 
Ordinance— 
securing toleration of religious sen- 
timent ....... ait alvare EA ..XXVİ. 
Organization— 
of citles and towns............cceese xi, 
townships ........ er ee oer rene xi, 
of state militia ............. Pi eA naea x, 
Original Jurisdiction— 
Of supreme Court ......ccccccccccceees iv. 
of superior Court .......cccecccceeees iv. 
Ownership of Lands— 
DY AlenS ies shew sve vwhatewedenwrocbeks il. 
Pardoning Power— 
in governor, subject to.............. ui. 
governor to report number of pardons 
BIANCO: serdsereses cence baisava lii. 
Pass— 
use of. bv nublic officer...... fi. 39; xil 
Passenger Tariff— 
regulation of. by legislature...... vil. 
abuses and extortions in, to be pro- 
Hib ited. ca siaucas sacetweccadvecaeks ox xii. 
Penalties— 


for violation of provisions arant 
Monopolies .......00. cece eee eee 
not to be remitted by special eisa: 


TION eaaa i aE a eee OS cane eae cc 
accrued to territory to inure to ere 

eGR aad > daira REE ge hush xxvii. 
incurred. not affected by change in 

rovernment ....s.sssse oseses. xxvii. 

People— 

power inherit IN <.<h«ceesweesatecnawwan i. 
right to relirious liberty ...1. 11: xxvi. 
right of netition and assemblage....!. 
rights retained Dv ......c ccc ccc ceccecs i 
publie lands in trust for .......... xvi. 


Personal Property— 


appellate furisdiction of supreme 
court. when amount of. is over 
SOI nk oabicts wate a Oben cas eee ope ee iv. 
Persons— 
convicted of infamous crimes, eov- 
eluded from voting .............. vi. 
Petition— 
right to. not to be abridged.......... i. 
Police Justices— 
who may (DG. sasedane aeea EE iv. 


S kow wReE 


28(12) 
16 
5 


21 
21 


a) 


22 
28(14) 


10 


Police Regulations— 
county, city, etc., may enforce....xi. 
Political Power— 
._ inherent in Poil E TEL EN E 
Postmaster— 
eligible to legislature, when........if. 
Powers— 
of government, where vested.......if. 
executive, where vested........... ain 
steered where pds pW ie oe eis e... iV. 
ardonin wer, where vested.... 
Precinct Stheern— P Ae a 
election of, to be provided for.....xi. 
duties of, to be prescribed .........xi. 
vacancies in, how filled ............ xi, 
term of office of present incumbents. 2 
sulveseee E Sort ee ea wy comes XXV. 
President of Senate— 
WhO to be ...... 0 cece eccece perros | | 
temporary presiding officer PEERS | A 
Press— 
riberty of. secured ee eee eee D 
Principles— 
nee importance of, recur- 
re eeeeteoae eeeeseeee eweeeveneebe 
Private. Leninin 
forbidden ....sessose sossseso. Pe rer | 
Privilezge— 
cannot be granted irrevocably.......1. 
of members of legislature from 'ar- 
FOSE E S sessen a PEA b 
of electors from arrest ............. vi. 
of militia from arrest................ X. 
Privileges— 
and immunities, equal to all citizens 
and corporations ree ee ee L 
special, not to be granted............ i. 
hereditary, granting of, by state oe 
Probate Court— 
to pas supercedes by superior court,, 
err ee (ar wesducwsGesere RVI 
Probate aires 
to perform duties until term a e 
eeeeeeese e828 8B 88a wrrrrrrrr ree? © O 4 
Probate Matters— 
jurisdiction of superior court over. iv. 
appellate Turiadenn of superior 
court in ...ccccecccccecccccces XXVII. 
Process— 
members of regielature privilege Tom 
of superior court to extend to all 
Parts Of State ......ccc ccc cece eese iv. 
Style Of sereis ee Ae ce cc bebe bees 
of courts may be served on lands of 
eA a ARCA E eRe iw XXV. 
territorial to be valid........ ooee XXXVI, 
Proclamation— 
of president of U. S., constitution to 
he in effect upon............. xxvii. 
Prohihbition— 
appellate and revisory jurisdiction of 
the supreme court ........ccceeee iv 
original of superior court........... iv. 
writs of. may be issued and served 
When «dices. Suihabeetaces t nba iv. 
of separate article (rejected)....xxvii. 
Property— 
no deprivation of without due pro- 
Cess Of lW ar cc sirernwS koa cauteecn i. 
neri to be taken for private use, ex- 
CODE syd no weee ee Seana an . 
and without just compensation.. wi. 
to be taxed in proportion ot value.. 
EEEN Se le EA E EE E vii. 
not to be taken to pay corporate 
GEOG siete. boars eases eel ety xi. 
of territory to vest in state..... xxvii. 
Prosecuting Attorney— 
may be removed for incompetency, 
etc.. in office .......essosesssose. iv. 
as accused, riehtsS of deesse tisseck iv. 
election of, to be provided for..... xi. 
Prosecution s— 
shall be conducted in name of state. 
Erea EEV wae a e oi xxvil 
not affected by change in govern- 
Ment eroso emer anaes AREENA xxvil. 


Publie Administrator 
may or may not be a salaried offi- 
cer 
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INDEX TO STATE OONSTITUTION. 


(References are to Articles and Sections.) 


Public Armnr— 
protection and safe keeping of to D 


provided for ......... ds haces E 
Publication— 
security to freedom of .............. i. 
of opinions of supreme court...... iv. 
of proposed law authorizing state 
to contract debt .............6.. vili. 
of proposed amendments to tnik 
constitution .......... s.eesese xxiii. 


of statement of receipts and ex- 
penditures of public money...vii. 
Public Dehts— 
private property not to be taken in 
payment OF .....ssssse sssosesoss xi. 
Public Lands— 
of state to be held in trust for people 


ecss.soso coer reteneeo onos eee seeeeeees 


no disposition of, except for full 
market value ............ wees xvi. 
disclaimer by state of all title to un- 
appropriated 
unappropriated to be subject to con- 
trol Of U; Svaswcs. iesse busss xxvi. 
Public Money— 
cannot be appropriated for religious 
i. 


WOrsShiD osc ceca Teesmi e Eke riras 
accountability of county officers for 

E E E ERE N E A E IAE xi. 
making profit out of, forbidden....xi. 
deposit of, with treasurer.......... xi. 
statement of receipts, etc., to be 

published .....sssssoos sssssoooso vii. 


Public Office— 
no AEON qualification reduiree 
or 
Public Officer— 
compensation not to be increased or 
diminished during term of...... ii. 
Pablic Safcty— 
may require suspension of writ of 
habeas COrpus 2... cee ee cece eee i. 


Public Schools— 
system of, to be established 
to include what 
to be open to all children of state.... 
a a a EE Aa S xxvi. (4); ix 
to be free from sectarian control.ix. 
to be established and maintained by 


BtAleaccceecaee: esae irae ahnas xxVi. 
Public Une— 
compensation to be awarded for 
taking property for .............. i. 
is a judicial question................. i. 
Punishmentsh— 
cruel, forbidden ........... ..cceeeeee l. 
for bribery or corrupt solicitation.ii. 
Qualification— 
of state officers ..................... iif. 
of m:mbers of the legislature...... ii. 
each house to be judges of......... il 
of electorS ....esssone Shes edakensoeeus vi. 
religious test, not to be required...i. 
Quorum— 
majority of each house to consti- 
tUte oii hads OS. Reve wi Wren arees i. 
less number may adjourn and com- 
pel attendance ................... i. 
majority of judges necessary to 
OF oola e Ea Eea iv. 
Quo Warranto— 
jurisdiction of supreme court...... iv. 
of superior courts ..............005- iv. 


Race, etc.— 
distinction not to be made in educa- 


tion on account of............... ix. 
Railroad Comnmission— 
may be established ................ xii 
Railroad Compantes— 
are common carriers .............. xii. 
control of by legislation .......... xii. 
delay and diserimination forbid- 
AOM Aes Ss a ea cue dic eaaa TST xil. 
combinations to share earnings for- 
PIAAC soir sereas sod batowecue eea xii. 
diserimination between places or 
persons forbidden E a Macees xii. 


oe N OO N 


15 


discrimination in rates and privi- 
leges to telegraph and terepnone 


companies forbidden .......... xi 
consolidation with competing lines 
forbidden ......sses Vesa ess xii. 
maximum rates of fare and freight 
to be established ............... 
discrimination in rates and pre 
leges forbidden .......... ...... xil. 


express companies to be allowed 
equal terms of transportation.xii. 
granting free passes,etc., to any 
public officer forbidden.xi!. 20; ii. 
excursion and commutation tickets 
may be granted 
to allow telegraph and telephone 
companies to construct lines on 


eeeosees seer wneeese 


right of Way ......ssssss sesoees xii. 
may connect at state Hne with 

other railroadR .......... cassos xii. 
may intersect, cross or connect with 

OtHEr cciwsteecn: eao on ONNE xil. 


when of same gauge shall form con- 
nection for transfer of cars...xil. 
ABIS IG taxation and execution and 
sale ........ 
rolling stock, personal property. xil. 
Ratification— 

of proposed amendments to state 
constitution .......... sessesss xxiil. 

Real Property— 
appellate jurisdiction of supreme 
court 
original of superior court 
Rebellion or Invasion— 
epee NAOR of writ of habeas cor- 
i 


pu 
Recei Pii and Expenditures— 


to be published .......... ..... scene vil. 
Recognizances— 
valid and unaffected by change in 
form of government ........ xxvii. 
to [nure io stale ess. wee eee xxvii 
Recoràn= 
of state officers, where kept....... iif. 


of territorial courts to be transfer- 
red to superior court, when.xxvii. 


Regenta— 
of sees institutions, appointment 
puree ten an, Cae CSCS ween Su new Tene xili. 
Registration Law— 
to be enacted ....essssosse cece cc eees vi. 
compliance with by elector neces- 
SALV sctcneiawe: Derema aeaa vi. 
compulsory WHEN ahoeri ese aea vi. 
Release of Debt— 
by special act forbidden............. ii. 
Religion— 
freedom of conscience in guaran- 
teed inesse ces eneetaken oh: 11; xxvi. 
no Pee to be mo-ested on account 
OL pista a sub oboe ate. <a aale i. 
not to render witness or juror in- 
COMPeEteNt sscerircse Aewecaweaa ues 
toleration in secured ............ xxvi. 
qualification not required for any of- 
fice or employment ..... EEE 
Religious Worship— 
no money to be expended for....... i. 
mode of, not to be interfered with.. 
ETE E EE E E E ee AS, xxvi. 
Removai From Office— 
of governor, who to act ........... 
in case of impeachment......U4. 10; v 
Report— 
of judges as to defects in laws... Iv. 
Representatives— 
MUMDES Of 245-c20508— eaer vetea ti. 
re-apportionment after census ....il. 
when and how chosen............... li. 
term of office ..eessssssnossosnnesne.. if. 
qualifications of ............ cece eee if. 
privilege from arrest ................ li. 
privilege from civil process ........ li. 
compensation and mileage ......... 
to congress, how and when to be 
electëd on Sorvumie. uaaa ern Ve xxvil. 


vote for at first election to be ac- 


cording to territorial law...xxvif. 

allotment of among counties.. XXil. 
Reprieve— 

to be reported by governor........ iif. 


> ae 


(1) 
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Reporter of Supreme Court— 


judges tO appoint .........c eee eeeees iv. 
salary of ..... AAEE sth Weis baw ean Iv. 
Residence— 
for purpose of voting and eligibility 
to ofice scrissero Seesaw dees vi. 
absence of citizen in public rie 
etc., not to affect ............... vi. 
of certain state officers, where....iii. 
Restrictions— 
on sale of public lands ........... xvi. 
Revenue— 


(see ‘“‘Taxation.’’) 
state may incur debt to meet deficit 


for failure in ......sssss. csser viii. 

Revenue and Taxation— 
uniform and equal rate of......... vil. 
deduction of debts from credits al- 
lowed. has saoese Seewaeete Sassa vii. 
property to be taxed in proportion 
to its value .....ssoosee sesoses vii. 


power to tax corporations not to be 
suspended or surrendered ....vil. 
and methods to be same as applied 
to individuals .......... sesso vii. 
Review— 
writ of. appellate and revisory juris- 
diction of supreme court........ iv. 
jurisdiction of superior court..... iv. 
Revision of Constitution— 
two-thirds vote of each house to 
recommend ........ wccceee oe xxiii. 
vote on, how provided for...... xxili. 
convention called to consist of.xxiil. 
Right of Petition— 
and of assemblage, not to be 
abridged sisri Sea weevew coats kes iss i. 
Right of Way— 
APPTAPEI RN of in eminent goman 
Right ‘of “‘Annemblage— 
and of petition, not to be abridged.1. 
Right to Bear Arms— 


not to be impaired .....ssssssessess.> 1. 
construction Of ...e.sssessesses soseesos i. 
Rights— 
enumerated not to deny those re- 
tained, -c25eceere pieren ees Sate ews i. 
existing, not to be affected by 


change in government ..... xxvil. 
Road District— 
vacancy in office of, filled how....xi. 


Rules— 
of proceedings, each house to deter- 
Mine co ceeb bees: aeetado tes, Dous ii. 
of superior courts, judges to estab- 
CS a ig TE EE ee aise ces EAT iv. 
Satiors— 
excluded from enumeration of in- 
habitants cosciiaaes veawwanke Tie ii, 
Salaries— 
of officers, not to be changed during 
TOT witowe Mesa. E aa if. 25; iv. 
Of governor sei y eek ie 4 da eee ewes iii. 
of lieutenant governor ............ iii. 
of secretary of state ...........6... ili. 
of treasurer ....e..sessss sessosssssseo ti. 
of auditor ......sesss ees Ge eee ae es iti. 
of attorney general ................ iil. 
of superintendent of public instruc- 
TIOV: Gs ava veces See ues: ela eee as Lil. 
of commissioner of public lands.. ili. 
of judges of supreme court........ iv 
of judges of sup:rior court........ iv. 
of reporter of supreme court...... iv. 
of clerk of superior court ......... iv. 
of county officers, etc., to be pre- 
scribed by law .............0008. xi. 
of certain constables, etc.......... xi. 
Sale— 
of lands granted the state for educa- 
tional purposes .......... ..... xvi. 


Sanitary Reguiations— 
may be enforced by county, city or 


OWH odes oxo aaaea oered A eed xi. 


Schools— 
see “Education.” 
what included in common schoo! 
SVSECTH cise ke. eaaa wes aai ix 
maintained by public funds to be 
kept free from sectarian control 
wiles atatte Ween Wears weitere teks” ow Sere ee wee ix. 
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School District— 


authority to contract debts ...... viii. 
School lections— 
franchise not denied on account of 
SOM E eheenseeew Gowera sess vi. 
School Fund— 
of state, from what sources ore 
E wiate, “stuart Wi aed alr bane x. 
may be enlarged .........ccceceeees ix. 
may be invested in what......... xvi. 
interest of, to be applied, how....{x. 
loans from forbidden ............ xvi. 
auditing losses and how made oe 
n dr awe a kao NARS Rae OS x 
apportionment by avec act sot 
Cn vcwsdiaess eaea o Seka , 
how applied ......esss sdscccesssveses 
Seal— 
of state, to be kept by secretary of 
State cs civacves wusiecottiues. daaeen ui. 
description of .......sse ssesssessese ui. 
of courts and municipal officers to 
be seals under state ........ xxvii. 
Seat of Government— 
location, how determined ....... xiv. 
location of, how changed ........ xiv. 
majority necessary to locate..... xiv. 
provision for determining if no 
choice at first election........ xiv. 
temporary to be where ........... Xiv 
form of ballot to be voted for loca- 
LION: o sade ties ais elo eed dass xxvii. 
Secrecy— 
to be secured voter at elections...vi. 
Secretary of State— 
when and how elected ............ iii. 
duties and salary Of ...ssssseesse... iil. 
term of office of .......esssossescs. iii. 
when to act as governor........ weed bs 
to attest commissions ,............. ili. 
Sectarian Control— 
public schools to be free from...xxvi. 
Security— 
of private affairs and home........ i. 
of individual rights ......sesssssseeeo i. 
Sena te— 
powers vested In ....... cece eee sewalls 
number of Senators ..........ee eee bl 
to be reapportioned after each 
enumeration ....essses sseses osoo li 
to try impeachments ....ssssso oseo v. 
Senatorial Districts— 
to be convenient and contiguous...il 
no representative district to be di- 
VIGOd hiatus? os vessi Jouine ii. 
to be numbered, NOW .eessseosesess. ii. 
apportioned how .......... cascos xxii. 
Senntors— 
allotment of among counties....xxfl. 
TIN DOE of 24.2 soreness Soe dares AnA il. 
when and how elected ............. if. 
term of office Of ....... ccc cece c eee if. 
allotment OF ........sesee paris cawetes il. 
to try impeachments ......... ELTS v. 
under oath or affirmation ........ be 
two-thirds necessary to convict.. 
Separate Articles— 
submitted for adoption elected) 
EDEMA ME EE: ieee walvean EAT wate XXV ii. 
woman’s suffrage .......... xxvil 
prohibition ........sa sessseso csse xxvii. 
form of ballot ......sesssssesesos xxvii. 
Sension— 
of jurisdiction, exclusive legislation 
over certain lands given to U. S. 
Dee suas soe Oweatias ec dean ages we XXV 
Sessions— 
of each house of legislature to be 
ODEN. sasien aana de Ze eaa ii. 
to be biennial ............. cece eee eee ti. 
but time of may be changed..... il. 
length of session ........ cece ee cee eee if. 
of supreme court to be where....iv. 
of superior court .........ccc cee eee iv. 
Sewers— 
power of city to contract debt ar 
E PE E A E N E E AEA vii 
Sex— 
franchise at school elections on ac- 
count of not to be denied...... vi. 
in educational privileges no distinc- 
tion on account of .............. ix, 
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Sheriff— 
election of to be previded for...... xi. 
duties, term and ceed to be pro: 
Se (E EE EEEE] eeeeed e 
accountability” of. PRA EE ENE . Xi. 
Soldiers— 
not to be quartered in any house 
WHOM i ckcerteke. destors td mendoni i. 
excluded from enumeration of in- 
habitants ......... o aor sr ee cake li. 


Soldiers? Home- 
provision for maintainance of to ig 


made ........ Soe eNa ewes. AS 
Special Legislation 
on what subjects forbidden ........ fi. 
Special Privilezes— 
vold when ........... EEEE xii. 


Special Taxation— 
by cities, etc., for local improve 


liberty guaranteed ...... sssssssessos 1, 
Standing Army— 
not to be kept in time of peace..... i. 
State— 
acknowledges exclusive legislation 
of U. S. over certain lands..xxv. 
on certain conditions .......... XXV. 
compact with U. S.............. xxvi. 
disclaims title to unappropriated 
public lands or Indian lands.. 
E E A A N EE eka oe ees xxvi. 
granted Indian lands- not precluded 
from taxation, except ...... xxvi. 
assumes debts and dancer of 
territory ...ess.sssos vhs ee even 
assumes duty of establishing Tee 
public schools .......... ..... xxvi. 
debts, etc., accrued to pass to..xxvii. 
all property of territory to pass to 
Ena aa eE EEE De aa xxvii. 
criminal prosecutions to be continu- 
ed in name of .............. xxvii. 
suits against, to be authorized by 
legislature seven Ceruen ee isa ii. 
ower of to contract debts.......vill. 
ea iaston of powers to contract 


GODS). tecteueee aeseuuege coe ees viii. 
money, how to be applied........ vill. 
money or credit of not to be loaned 

Siawiebn ieee Reh Gee: Mela oe eG vill. 5; xH. 
power to tax corporations not to be 
Surrendered ...... ..c.cee0 cee vii. 
not to be Interested in stock of cor- 
porations ......ss Lessssos seses xii. 


restricted in selling lands or rights 
Im harbors ..........6 sosesesoso 


p2o0p 
timber and stone may be sold oft ‘Of 
state lands, how .............. xvi. 
ownership of bed and shores of 
navigable waters asserted...xvil. 
title In tide lands patented by U. S. 
disclaimed by ..... Geta Nickens xvii. 
State Auditor— 
see “Auditor.” 


State Board of Health— 
to be established by legislature.. 
State Courts— 
completion of pending actions in ter- 
ritorial courts by .......... xxvii. 
State Indebtedness— 
annual expenses and state debt, pro- 


vision for payment of ......... vii. 
state may contract debts to meet 
deficits, etc., in revenue ..... viii. 
aggregate debt. limit of ........ viii. 
may be increased to repel invasion, 
CLO iteroiew Keroro ies GUSE taa viii. 


or for single work or object....vill. 
such law to be submitted to people 
viii. 


eereeeeeen ee CPP ROO es è vosooosroso 


majority of votes necessary and 


law to be published ........ vill. 
losses by defalcation, etc., of none 
fund, state to assume ......... ix 


5 


5 
5 
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State Institutions, etc.— 
to be pupportes by state....... . Xil. 
officers of to be appointed by gov- 
ernor, with advice,etc.... ... Xiii 
State Militia— 
see “Militia.” 


Statement— 
of receipts and expenditures to be 
published annually ...... ..... vll. 
State Office— 
Who eligible to ......sesesssossssoess iff. 
certain may be abolished by legis- 
latüre cc cdsccices. wavesid ede. Sore hit... 
State Officers— 
terms Of isisse Sea cork o tsesa innesa ti. 
election and contests of ............ iii. 


information in writing to be fur- 


nished to governor by ....iii. 6; iv. 
to keep records, where ......ccseee. ili. 
salaries of—see “Salaries. ae 
residence Of certain ...... cscccccces lil. 
ualificationS Of ...cccccccsccucceees ui. 
orbidding to, accept or use pass.. 
cesta. E ET ii. 39; xii. 
compensation not to be increased or 
diminished during term ........ il. 
certain offices may be a ousne ds: a, 
who liable to Impeachment . s 
election for when held ............ i 


State School Tax— 

to be applied exclusively to common 

BCNOOIS ...sssss ssesosseo oooesooo ix. 

State Taxes— 

see “Taxation.” 
State Treasurer— 

see ‘“Treasurer.” 
Statisticn— 

establishment of bureau of......... if. 
Statutexs— 

enacting clause to contain, what. .ii. 
Stockholders— 


Mability of for debts .............. xii. 
Habllity of, in banking, etc., com- 

panies ccerca nce a egies @eaawens xii. 
as parties defendant in suits...... xii. 


Stock of Corporations— 
not to be owned by county, etc..vill. 


state not to be interested in...... xli. 
to be issued only to bona fide sub- 
SCTIDOES ave view ce aasa e AS xii. 
increased only by general law and 
and NOW issecscseici sreresiesees xil. 
fictitious increase void ............ xii. 


Streets and Roads— 
laws affecting prohibited, ae asi 
may be extended over tide lands.xv. 
Student— 
residence as affecting right to vote. 


Alte ae a aa eaae, Loe e wate Waa ave vi. 
Suffrage— 
right of, to be free, equal and undis- 
Curbed eante eak cececeecee accuse i. 
who entitled to ......ssss cccccccees vi. 
who excluded .....essssse sssossesso vi. 
Suits— 
Against state, control of by legis- 
lature uerius teea Ea if. 
by or against corporations........ xii. 
Superintendent of Public In- 
astruction— 
election Of ......ssoses oosssssscosooo ui. 
term of office «......... cccccccceees lif. 
duties and salary of ............... fil. 
Superior Court— 
vested with judicial power ....... iv. 
election and districts of .......... iv. 
term of office .....ssssesesesessocsoss iv. 
who eligible ............. socsseesss. iv. 
to be a court of record ...........0.- iv. 
jurisdiction of .......sss sesesssssso iv. 
appellate in inferior courts ....... iv. 
in naturalization .......... cesses iv. 
may issue WritS ......e.ss.sssssssesso iv 
process to extend to all parts of 
state cs diva eeucs: Bae ene ER iv. 


open except on non-judicial days.iv. 
causes to be decided by in 90 days.iv. 
may appoint court commissioners. iv. 
may establish rules ...........0008. iv. 
to report in writing defects In laws 


eeervaneses eaeeeeeesee coves eteee cee 


v. 
assignment of counties toa judge.iv. 
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sessions in each and business, how of lands of non-residents, how taxed 
distributed ........ cesses . iv. 5 sase eeis PEO $ A'A A (2) 
each judge, where more than one in and certain Indian lands ..... xxvi. (2) 
county invested with powers of exemption of certain Indian lands 
SU O AE E E iv 5 | ITOM 5 oedcedans 469 seeders ee was xxvi (2) 
judge may sit ‘in any county, when patented lands of Indians, how 
eeevonceveeaeee ee eeeseeeee2 S89 eeeeeaese iV. vi taxe [E E E (ESEESE )] c... XXXVi. (2) 
judge pro ‘tempore authorized, ‘when Technical Schools— 
Sesera P E h A 7 may be established ....sessssess.o. iX. 2 
clerk of ‘to be “county clerk....... viv. 26 | Telegraph and Telephone Com- 
seal Of ...esssesess seocoesoeeoee  XXVİL 9 panies— 
pending causes and records in terri- construction of lines of, authorized.. 
torial courts, disposition of.xxvii. 8 iy da cae tne Coen AN 19 
jurisdiction in probate matters, to delay ‘and discrimination in receipt 
be assumed when ..........- xxvii. 10 and transmission of messages 
appellate jurisdiction over probate, forbidden .....sessseseoesesees.. XIL 19 . 
extet Ol oressisose esi eeoses xxvii. 10 to be common carriers and subject 
provon for contesting first election to legislative control ..........xil. 19 
f judge ..... EE A A xxvii. 12 lines along railroads, right to con- 
jüäge to order grand jury to be StrUCt oersesosso ieee ser es enas: xii. 19 
Arawn ossicresis cesrerssss pre 26 like facilities to ‘be granted to all. xil. 19 
governor to fll vacancies E iv. 6, right of eminent domain extended to 
see ‘Judges of Superior Court.” j eeseecesoeo seocsseaoosseeo oeoeeoesee XIL 19 
Supreme Court— Term of Oftfice— 
invested with judicial power ....iv. 1 | Of governor ...sssesseesoosssoseeeees iii 2 
to consist of five JUNEER: quorum— of lieutenant governor ...s..sss...s. iii 3 
decision .....sssss ssocsecese soco iv. 2 ' of other state officers ............. iii 3 
judges, election oft PES ule en asies iv 3: commencement Of ........ceeccecees hil. 4 
classification of by lot and rotation | Of representatives ...cccccccceccceee dhe 4,5 
OF Gk ees See ees R iv. 3 of senatorSs ....esssssseeee AA i 6 
chief justice, who to be ........... iv. 3 of judges of supreme court... s... iV. 3 
sessions to be held where .......... iv. 3 of judges of superior court. wiv. 5 
to be courts of record ............ iv. 11 of county, district, etc...xl. 5; “Xxvil. 14 
Jurisdiction Of ....ccesee secssececens ; 4 of officers not provided for, legisla- 
Jurisdiction of territoria: a ture to fX .....ssssssses veces XX VÍL. 11 
(A E E EA . ee XXVİİ. 8 of officers elected at first election, 
governor to fill vacancies ......... iv. 3 when to begin ......cccee000eXXVIL. 14 
open except on non-judicial days.iv. 2 Territorial Courts 
decisions to be in writing and transfer of causes from, to state 
grounds stated ........ seses sss iV: 2 COUPES ...esecsecsesoscssoessso XXVII 5,8 
separate OCPAETDEDIS may be pro- ' Territorini Lawn 
vided .......... emer: be 2 to remain in force, etc. ........xxXvIf. 
to appoint reporter . Saaana “anges A 18 Territorial Liabilities— 
to appolnt clerk of .......sesesecss. 22 assumption of, by state ........XXVİL 
judges to report in writing detects Territorial Officers— 
in laws ...... Riis E PE Da 25 become temporarily state officers on 
Seal Of cerssecsre Sees oe oats rrr xxvii. 9 change of government .....xxvil. 6 
who eligible to office of............ iv 17 election of successors to ........XXVIİL 6 
see “Judges of Supreme Court.” Territory— 
Supreme Law— debt of, state to assume ........XXVil 3 
U. S. constitution to be ............ L 2 process of, to be valid .......... xxvil 1 
Surveyors— change in form of government not 
salaried officers, may or may not be to affect rights, etc. ........xxvil. 1 
PEES E E S o P 8 laws of. to remain in force.....xxvii. 2 
Suspension accrued debt, fines, etc., to inure to 
of writ of habeas corpus .......... i. 13 Stato 64. cciiced vores noa enna » xxvii. 3 
Tax— property of, to vest in state....xxvii. 4 
property subject to and levy of..vii. 1,2 officers of, to_hold until superseded 
not to be levied, except in puruan by state officers ............. xxvil. 6 
of laW cossen du deere deei erae 5 courts of, to continue until, when.. 
law imposing must state object a Gig, ee Seri EEEn aE aS we ` XXVil. 8 
Vash beaiubar Maat eae, wa A wk vii. 5 Testimony— 
levied for state purposes to be paid accused not required to TESTE 
in money into state treasury.vil. 6. against himself ...........-..se0.- 9 
expenses of state, annual tax for.vii. 1 exception in case of bribery...... it 30 
and to pay state debt ........... vil. 1 weight of, not to be affected on ac- 
for deficiencies in expenditures may count of religious belief ......... i. 11 
be levied 6 csieksccesss, scccsas eas vil. 8 what necessary for conviction of 
assessment, etc., of, by special act TTOASON ceessssiccscssi dso ene coamiesls 27 
forbidden sosse cesceece. seeren ii. 28(5) | Tide Lands— 
by municipal corporations to be uni- streets may be extended over...xvii. 1 
form; (CLG Scenes agin -parcaeacss vii. 9 ownership of, by state asserted.xvii. 1 
appellate jurisdiction of supreme vested rights in, protected ...... xvii. 1 
COUPE OVER soeocies sostre sise iv 4 title to lands patented by United 
of superior court, original jurisdic- States disclaimed ............. xvii. 2 
tion eeeeeeesees seeevesece ERTS A A 6 Timber Lands— 
Taxation— sale of, validity .......cceceeeseese XVI. 3 
uniform and equal rate to be pro- Timber and Stone— 
Vide 2.0 tinsinct say dew dats: iein vil. 2 may be sold off state lands, how. xvi. 3 
deduction of debts from credits and Title— 
property exempt .......... .... vil. 2 assertion of, to tide lands.......xvil. 1 
of corporate property by same state's disclaimer of, to patented 
method as individual ......... vil. 3 ands ..cccoee err srede ens es XVIL 2 
power to tax corporate property not Toleration— 
to be surrendered ............. i. 4 of religious sentiment secured..xxvi. (1) 
municipal corporations vested with Toh— 
power of coals chatet ounces vil. 9 appellate jurisdiction of supreme 
for local improvements in cities..vil. 9 COULLE jccssicass eree CNE cea b iv. 4 
lands of U. S. exempt from....xxvi. (2) jurisdiction of superior court...... iv. 6 
rolling stock of railroads subject to Town— 
as personalty ...... ssesesseseoe xii. 17 amendment of charter by special 
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legislation forbidden 
may organize under general law..xi. 
Township Officers— 


to be provided for .............0005- xi. 
duties, term and compensation to be 
prescribed ..........0. ssscecceces xi. 
vacancies in, to be filled by county 
commissioners paves @taice. EEE xi. 
Township Organizsation— 
to be provided for ..........ccceeeee xi. 
county may adopt, and vote neces- 
SALY ai pede cei de es GAw 5 fede Oe io kes xi. 


Transportation Companies— 
(see “Railroad Companies’’) 


are common carriers ..........e0e: xii. 
Treason— 

what constitutes ..............ccenees i. 

evidence necessary to convict ETEN i. 
Treasurer— 

of state, election of ................ iif. 

term of office ........ ccc cece ee ees fil. 

duties and salary of ................ ili 


where to reside, and when ineligible 


of county, election to be provided 


for ...... e a en Cr E xi. 
Treasury— 
money paid out of, when and how... 
Les che. eee ene wae ess... Will. 4; xi. 
Trial by Jury— 
right of, to be inviolate.............. i. 
jury to consist of, and number for 
verdict ........ Pte Gia E T i. 
WwWailver Of cicossssesiseei ritur ses aes i. 
(see “Jury’’) 
Trusteexn— 
of state institutions, appointment 
a Waele sad E Aeeiieaes way anes eho o h o 
Trasts— 
FOP DIGGER, ic wise wrsswtew esos enki xii. 


penalties for, to be provided.. xii. 
forfeiture of property or franchise 
may be declared for ........... xii. 
Twice in Jeopardy— 
person not to be subject to, for same 
Oense eek Seer ere Wex cee eieiei i. 
Uniformity— 
in system of county government.xi. 


in taxation, required .............. vil. 
United States— 
compact of state with ........... xxvi. 
title to unappropriated lands to re- 
main in ........... ee ata Stew eats xvi 
taxation of lands of ............. xxvi. 
consent of, necessary in disposition 
of certain lands ................ xvi. 
acceptance of office under, vacates 
seat in legislature ............... if. 
Officers of, to hold office until super- 
geded. i heis isos riase Ee eaa xxVii. 


University Lands— 
(see “Public Lands”) 
Vacancy— 
in legislature, writ of election to Pu 
in certain ‘Offices, when to be filled 
bv governor ili. 
in office of judge of supreme fourni 


eeoneeeseessenen eter eseon 


in office of judge of supertor court 

in county. township, ete.. to be filled 

by county commissioners 
Validating Acts— 


saeco ai ii. 28 (8) 
10 


QI 


m= e Q 


19 


’ 


5 


RS 


15 


13 
3 


relating to deeds, etc., by apecial act 
forbidden ......sessesosese sseccco fi. 28 (9) 
Validity of Statute— 
appellate jurisdiction of supreme 


COULE 6 iiiseidewiedeneee oses eevee We 4 
Verdict— 
in civil cases, number of jurors....i. 21 
Veto— 
power of, in executive ............. Hi. 12 
two-thirds required to pass bill ovar 3 
Vital Statistica— 
creation of bureau of .............. xx. 1 
Vote— 
qualification necessary ............ vi. 1 
who entitled to .......... ccc eee cece vi. 1 
who not entitled to ................. vi. 2 
at school elections, Pnp entitled to r 
S PE E E E s. eVi 
who excluded from . AEE eats vi. 3 
residence of certain persons not to 
affect right of .....s..sesessssesso vi. 4 
to be by ballot, and secrecy of..... vi. 6 
registration a pre-requisite to..... vi. q 
for member of congress, how deter- 
mined occ slog seanwca ves seneesa xxvil., 13 
first election to be by territorial law 
Ee CO OR Oe a Rr ee ea xxvii. 13 
Voter— 
qualifications of ..............00008. vi. 1 
privilege from arrest ............6. vi. 5 
absence, not to affect right, when.vi. 4 
military duty from, on election day 
not to be required ............... vi. 5 
(see “Elections,” ‘‘Vote’’) 
Water and Water Rights— 
power of municipal corporations to 
contract debts for ............. viil. 6 
restrictions on state in selling nents 
TW koa tes pews ee oh shee ae ocak xv 
appropriations. ‘for irrigation, ete., iy 
declared a public use ........ xxi. 1 
Wharfagxse— 
leasing of. by general laws to be pro- 
vided for ......ssessssssssoseses. XV. 2 
limit of term ......essesesosesssse. . XV. 2 
Willis— 
validation of. by special act forbid- 
CON: csivoiesiks etecseus a aa . Ai. 28 (9) 
Witness— 
cannot be compelled to testify 
against himself ................... l. 
not incompetent in consequence of 
religious opinion .................- l. 11 
number necessary in treason ....... i. 27 
(see ‘“Testimony”) 
Woman Suffragre— 
article on (rejected) ............ xxvil 17 
Writs— 
issue and service of, on non-judicial 
AVS senene ee eae a Ea ea iv. 6 
jurisdiction of supreme court ....iv. 4 
jurisdiction of superior court ....iv. 6 
of election, power of governor to 
TSSU6 -eera ein a r a eens ii. 15 


Yeas and Nays— 
(see ‘‘Ayes and Noes’’) 
to be entered on journal, when....ii. 21 
to be taken on final passage of bills 
i 


(Uvunsaur Meee eee auety 2oce wowed 22 

in cases of emergency ............ ii. 31 
to be taken on vote on bill intro- 
duced after ten days before ad- 

journment ....ssesesess sesssessoo ti. 36 


TABLE OF CROSS REFERENCES WITH HILL'S 
STATUTES AND CODES. 


f 
1H.C.1B.C. 1H.C.1B.C. | 1H.C.1B.C. 
5% 72 103 152 165 237 
53 73 104 153 166 238 t217 434 
54 74 105 155 167 239 218 436 
55 75 106 156 168 505 ł219 439 
56 76 107 157 169 512 220 440 
57 77 108 158 170 513 t221 442 
58 78 109 159 171 506 t222 443 
59 79 110 160 | **172 .... 223 464 
60 80 111 161 | 2B.C. 224 465 
61 100 112 162 ! 173 4723 225 466 
62 101 113 163 1 B.C. 226 467 
63 102 114 164 **174 227 468 
64 103 115 165 to 228 469 
65 104 116 166 |! 1738 .... *229 .... 
66 105 117 169 ; 179 39% | 230 470 
67 115 118 170 į 180 391 t231 471 
68 116 e119... | 481 392 | *%*232 .... 
69 117 to .... | t182 393 233 472 
70 118 126 .... ; 188 395 [| 234 474 
71 119 127 2194 |. +184 396 | 235 480 
72 120 | 9128 .... | #185 397 | „236 48l 
733 121 to ves , Ħa 398 | e 
q4 122 132 .... | 187 399 | tees 
175 123 133 172 | +188 401 4239 
76 124 134 173 | 4189 402 | hy ae 
77 1235 135 174 ; 190 403 | 345 “gs 
78 126 136 175 ! t191 404 ! 346 526 
*79 137 176 ! +192 .... l 347 527 
80 130 138 177 , 193 405 | 248 528 
81 131 139 178 | 194 406 | S45 po 
82 132 140 179 | 195 407 | 250 B30 
86 136 144 184 | +199 411 =; 254 534 
87 137 145 185 | t200 412 255 535 
egg 146 186 %01 413 256 536 
89 138 147 187 ; 202 414 257 537 
90 139 148 188 203 415 258 538 
91 140 149 189 |} 204 416 259 539 
92 141 150 198 | 205 417 260 540 
933 1:2 151 210 206 418 | 261 541 
94 1483 152 212 207 419 | 262 6542 
95 144 ł153 215 208 420 +263 
96 145 154 217 ! 209 421 264 543 
97 146 155 213 | 210 425 | 265 320 
98 147 156 214 211 426 266 321 
99 148 SIT au t212 428 267 322 
100 149 to 213 429 269 323 
101 150 1638... 214 430 270 324 
102 151 164 236 ł215 432 271 325 


* Repealed. * Obsolete. t Amended. ? Superseded. 
2149 


2150 CROSS REFERENCES WITH HILL’S STATUTES AND CODES. 


1H.C. 1B.¢. | 1H.C. 1B.C. | 1H.C. 1B.C. | 1H.C. 1B.C. |1H.6.1B.¢. 


t272 326 337 253 402 1389 465 1462 530 149 


273 334 338 254 403 1390 t466 1468 531 750 
1274 327 339 260 404 1391 t467 1464 532 751 
275 328 340 261 405 1392 468 1465 533 752 
276 329 341 1547 406 1393 469 1466 534 753 
+277 331 342 1548 t407 1394 470 1467 5635 754 
278 335 343 1549 408 1395 471 1468 536 755 
#279 382 t344 409 1396 472 1469 537 756 
280 341 | 345 1324 410 1400 473 1470 538 757 
281 342 346 1322 411 1401 474 1471 539 758 
+282 n... | 347 1328 412 1402 475 1472 540 759 
+283 0... 348 1329 413 1403 476 1473 541 760 
#284 349 1330 414 1404 477 1474 542 761 
285 344 350 1331 | 415 1405 478 1475 1b43 762 
t286 345 351 1332 | 416 1406 479 1476 544 841 
287 346 | 352 1333 ł417 1407 480 1477 545 842 
#9088). 353 1334 418 1410 481 1478 546 843 
289 347 354 1335 | 419 1M1 482 1479 547 844 
1290 348 | 355 1336 420 1412 483 1480 548 846 
#291 .... || 356 1337 | #6421... 484 1481 549 846 
+292 .... | 357 1338 +8422 « 485 1482 550 847 
.293 |... | 358 1339 | t423 1414 486 1483 551 848 
294 353 359 1340 424 1415 487 1484 552 849 
t295 354 360 1341 | 425 1416 488 1485 553 850 
296 355 | +361 1342 426 1417 489 1486 554 851 
297 356 362 1343 427 1425 490 1487 555 852 
#298 359 363 1348 428 1426 491 1488 556 853 
299 557 364 1349 429 1427 492 1499 557 854 
300 558 365 1350 430 1428 493 700 558 855 
301 559 366 1351 431 1429 494 701 559 856 
302 560 4867 1352 432 1430 495 702- 560 857 
303 561 368 1353 433 1431 496 703 561 858 
304 562 369 1354 434 1432 497 704 562 859 
305 563 | 370 1855 435 1433 t498 705 563 860 
306 564 | 371 1356 436 1434 499 706 564 861 
307 565 372 1357 437 1435 500 707 565 862 
*308 tw... 373 13858 438 1436 501 708 566 863 
to 374 1359 | 489 1437 502 709 567 864 
8313 375 1360 440 1438 503 714 568 865 
2 B.C. 376 1361 441 1439 504 715 569 866 

1314 4684 377 1362 442 1440 505 716 570 867 
1 B.C. 378 1363 443 1441 506 717 571 868 

315 566 t379 1364 2 B.C. 507 718 572 869 
316 567 380 1365 444 7426 508 723 573 870 
317 568 381 1366 1 B.C. 509 724 574 871 
318 569 382 1367 445 473 510 725 575 872 
319 547 383 1368 t446 1344 511 726 576 873 
320 548 | 884 1369 447 1445 512 727 577 87⁄4 
321 549 | 1385 1370 448 1446 513 728 578 875 
321a 550 386 1371 449 1447 514 729 579 876 
322 551 387 1372 450 1448 515 734 580 877 
323 552 388 1373 451 1449 516 735 581 878 
324 57⁄4 389 1374 452 1450 517 736 583 879 
325 575 #390 1375 453 1451 518 737 583 880 
326 517 #391 1376 454 1452 519 738 584 881 
t327 515 392 1377 455 1453 520 739 585 882 
328 516 393 1378 t456 1454 521 740 586 883 
329 245 394 1379 4457 1455 522 741 587 884 
330 246 395 1380 t458 1456 523 742 588 885 
331 247 396 1381 4459 1457 524 743 589 886 
332 248 397 1385 +460 .... 525 744 590 887 
333 249 *398 +461 1458 526 745 591 888 
334 250 399 1386 462 1459 527 746 592 889 
335 251 400 1387 463 1460 528 747 593 890 


336 252 1388 1461 529 


* Repealed. ** Obsolete. + Amended. ¢Superseded. II Seet 4684 2 B. C. 


CROSS REFERENOES WITH HILL’S STATUTES AND CODES. 2151 


— —— — m «= Se 


TET 1B.C. | 1H.C. 1B.C. | 1H.. 1B. C. 


729 1095 1150 2739 *1216 .... 
730 1096 1151 2740 1217 2711 
731 1097 1152 2741 1218 2712 
732 1098 t1153 2742 1219 2713 
733 1099 1154 2743 1220 2714 
734 1100 1155 2744 1221 2715 
735 1101 1156 2745 1222 2716 
736 1102 1157 2746 1223 2717 
737 1107 1158 2747 1224 2718 
738 1108 1159 2748 1225 2719 
739 1109 t1160 2749 1226 2720 
740 1110 1161 2750 1227 2721 
741 1111 1162 2751 1228 2722 
742 1112 1163 2752 1229 2723 
743 1260 1164 2753 1230 2724 
744 1261 1165 2754 1231 2725 
t745 1262 1166 2755 1232 2726 
746 1264 1167 2756 1233 2727 
747 1265 1168 2757 1234 2651 
748 1266 1169 2758 1235 2652 
749 1267 1170 2759 1236 2653 
750 1268 t1171 2763 1237 2654 
751 1269 t1172 2764 *1238 .... 
752 1270 t1173 2760 to 
753 1271 t1174 2761 | 1242 .... 
754 1272 t1175 2765 1243 2655 
755 1273 1176 2767 | 1244 2656 
756 1274 1177 2768 | 1245 2657 
757 1275 1178 2769 | 1246 2658 
758 1276 1179 2770 1247 2659 
759 1280 1180 2771 1248 2660 
760 1281 1181 2772 1249 2661 
761 1282 1182 2773 1250 2662 
762 1283 llss 2774 1251 2663 
763 1284 1184 2777 1252 2664 
764 1285 1185 2778 | 1253 2665 
765 1286 1186 2779 | 1254 2666 
766 1299 1187 2780 1255 2667 
2 B. C. 1188 2781 | 1256 2668 
767 4936 1189 2783 1257 2669 
768 4937 1190 2784 1258 2670 
1B.C. | **1191 .... 1259 2671 
ł769 2272 1192 2786 1260 2672 
to SeSi 1193 2787 1261 2673 
938 .... 1194 2788 1262 2674 
939 2474 1195 2789 1263 2675 
4940 1196 2790 1264 2676 
to 1197 2791 1265 2677 
953 1198 2792 1266 2678 
954 2480 1199 2793 1267 2680 
955 2481 1200 2794 1268 2681 
956 2482 1201 2795 1269 2682 
957 2483 1202 2796 1270 2683 
t958 ... 1203 2797 1271 2684 
to 1204 2798 1272 2685 
1140 1205 2799 1273 2686 
1141 2733 1206 2800 1274 2690 
*1142 1207 2705 1275 2691 
1143 1208 2706 1276 2692 
1144 *1209 1277 2693 
1145 2734 to 1278 2694 
T1146) 2735 1212 1279 2695 
1147 2736 | 1213 2708 1280 2696 
t1148 2737 = e s68 | 2s 1o94 | miss 2s | zis 2mo | 1282 2701 1214 2709 1281 2700 
t1149 2738 1215 2710 1282 2701 


* Repealed. ** Obsolete. t Amended. Superseded. 


2152 CROSS REFERENCES WITH HILL’S STATUTES AND CODES. 


1H.C. 1B.C. 
+1283 .... 
1284 2631 
1285 2632 
1286 .... 
1287 
1288 .... 
1289 2633 
1290 2640 
1291 2641 
1292 2642 
1293 2643 
1294 2644 
1295 2645 
t1296 2646 
1297 385 
41298 2600 
to to 
1320 2617 
t1321 .... 
to 
1380 .... 
1381 4467 
1382 4469 
1383 4470 
1384 4471 
1385 4472 
1386 4473 
1387 4474 
1388 4475 
1389 4476 
1390 4477 
1391 4478 
1392 4479 
1393 4480 
1394 4481 
1395 4482 
1396 4483 
1397 4488 
1398 4489 
1399 4490 
1400 4491 
1401 4492 
1402 4493 
1403 4494 
*1404 ore 
1405 4495 
1406 4496 
1407 4497 
1408 4502 
1409 4503 
1410 4504 
1411 4505 
1412 4506 
1413 4507 
1414 4508 
1415 4509 
1416 4511 
1417 4512 
2 B.C. 
11418 648 
1419 6481 
1420 6482 
1421 6483 
1 B.C. 
1422 4517 
* Repealed. 


1423 
1424 
1425 
1426 
1427 
1428 
1429 
1430 
1431 
1432 
1433 
1434 
1435 
1436 
1437 
1438 
1439 
1440 
1441 
1442 
1443 
1444 
1445 
1446 
1447 
1448 
1449 
1450 
1451 
1452 
1453 
1454 
1455 
1456 
1457 
1458 
1459 
1460 
1461 
1462 
1463 
1464 
146d 
1466 
1467 
1468 
1469 
1470 
1471 
1472 
1473 
1474 
1475 
1476 
1477 
1478 
1479 
1480 
1481 
1482 
1483 
1484 
1485 
1486 
1487 


4518 
4519 
4520 
4521 
4523 
4524 
4625 
4526 
4527 
4528 
4529 
4530 
4531 
4532 
4533 
4534 
4535 
4536 
4537 
4538 
4539 
4540 
4541 
4542 
4543 
4544 
4545 
4546 
4547 
4575 
4577 
4578 
4580 
4588 
4589 
4594 
4595 
4596 
4597 
4598 
4599 
4600 
4601 
4602 
4603 
4604 
4605 
4606 
4607 
4608 
4609 
4610 
4611 
4612 
4613 
4614 
4615 
4620 
4621 
4622 
4623 
4624 
4625 
4626 
4627 


| 


1488 
1489 
1490 
1491 
1492 
1493 
1494 
1495 
1496 
t1497 
1498 
1499 
1500 
1501 
t1502 
1503 
1504 
1505 
1506 
1507 
1508 
1509 
1510 
1511 
1512 
1513 
1514 
1515 
1516 
1517 
1518 
1519 
1520 
1521 
1522 
1523 
1524 
1525 
1526 
1527 
1528 
1529 
1530 
1531 
1532 
1535 
1536 
1537 
1538 
1539 
1540 
1541 
1542 
1543 
1544 
1545 
1546 
1547 
1548 
1549 
1550 
1551 
1552 
1553 
1554 


4628 
4629 
4630 
4631 
4632 
4633 
4634 
4638 
4639 
4250 
4251 
4252 
4253 
4254 
4255 
4256 
4257 
4258 
4261 
4262 
4263 
4264 
4265 
4266 
4268 
4269 
4270 
4271 
4272 
4273 
4274 
4275 
4276 
4277 
4278 
4279 
4291 
4292 
4293 
4294 
4295 
4296 
4297 
4298 
4299 
4303 
4304 
4305 
4306 
4307 
4308 
4309 
4310 
4311 
4312 
4357 
4358 
4355 
4356 
4359 
4360 
4361 
4362 
4363 
4364 


** Obsolete. t Amended. f Superseded. 


1555 
1556 


1557 
1558 


1559 
1560 
1561 
1562 
1563 
1564 
1565 
1566 
1567 
1568 
1569 
1570 
1571 
1572 
1573 
1574 
1575 
1576 
1577 
1578 
1579 
1580 
1581 
1582 
1583 
1584 
1585 
1586 
1587 
1588 
1589 
1590 
1591 
1592 
1593 
1594 
1595 
1596 
1597 
1598 
1599 
1600 
1601 
1602 
1603 
1604 
1605 
1606 
1607 
1608 
1609 
1610 
1611 
1612 


4365 
4366 
2 B.C. 
6869 
4898 
1 B.C. 
4367 
4368 
4369 
4370 
4371 
4372 
40138 
4374 
4375 
4376 
4333 
4334 
4335 
4336 
4337 
4338 
4339 
4340 
4341 
4342 
4343 
4344 - 
4345 
4316 
4347 
4348 
4349 
4350 
428la 
4280 
4281 
4378 
4379 
4380 
4381 
4382 
4383 
4384 
4385 
4386 
4395 
4396 
4397 
4398 
4399 
4400 
4401 
4402 
4403 
4404 
4405 | 
4406 | 
4407 
4408 


e 
sa 
— 
© 


1H.C. 1B.C. | 1H.C. 1B.C. | 1H.C. 1B.C. | 1H.C. 1B.C. 
] | 


1618 
1619 
1620 
1621 
1622 
1623 
1624 
1625 
1626 
1627 
1628 
1629 
1630 
1631 
1632 
1633 
1634 
1635 
1636 
1637 
t1638 
1639 
1640 
1641 
1642 
1643 
1644 
1645 
1646 
1647 
1648 
1649 


1650 
1651 
1652 
1653 
1654 
1655 
1656 
1657 
1658 
1659 


4414 
4415 
4416 
4417 
4418 
4419 
4420 
4421 
4422 
4423 
4424 
4425 
4426 
4427 
4428 
4429 
4430 
4431 
4432 
4433 
4438 
4439 
4440 
4442 
4443 
4460 
4461 
4462 
4557 
4522 
4558 
4559 

2 B.C. 
5870 
5871 
5872 
5873 
5874 
5875 
3876 
3877 
5878 
5881 

L B.C. 
4563 


CROSS REFERENCES WITH HILL’S STATUTES AND CODES. 


1 H.C. 1B.C. 


2 B. C. 

t1692 5947 
+1693 5948 
t1694 5949 
1695 5957 
1696 5959 
1699 5963 
1700 5964 
1701 5965 
1702 5966 
1703 5967 
1704 5968 
1705 5971 
1706 5972 
1707 5985 
1708 5986 
1 B.C. 

1709 4091 
1710 4092 
1711 4093 
1712 4094 
1713 4095 
1714 4096 
1715 4097 
1716 4098 
1717 4099 
1718 4100 
1719 4101 
1720 4102 
1721 4103 
1722 4104 
1723 4105 
1724 4106 
1725 4107 
1726 4108 
1727 4109 
1728 4110 
1729 4111 
1730 4112 
1731 4113 
1732 4114 
1733 4115 
1734 4116 
1735 4117 
1736 4118 
1737 4119 
1738 4120 
1739 4121 
1740 4122 
1741 4123 
1742 4124 
1743 4125 
1744 4126 
1745 4127 
1746 4128 
1747 4129 
1748 4130 
1749 4131 
1750 4132 
1751 4133 
1752 4134 
1763 4135 
1754 4136 
1755 4137 
1756 4138 


4169 
4170 
4171 
4172 
4173 
4174 
4175 
4176 
4177 
4178 
4179 
4180 
4181 
4182 
4183 
4184 
4185 
4186 
4187 
4188 
4189 
4190 
4191 
4192 
4193 
4194 
4195 
4196 
4197 
4198 
4199 
4200 
4201 
4202 
4203 


1852 4234 
11853 4235 
1854 4237 
15395 4238 
1856 4239 
1857 4240 
1858 4241 
1859 4242 
1860 4243 
1861 4244 
1862 4090 
$1863 ... 
to 
1934 
1935 3720 
11936 3767 
1937 3768 
1938 3769 
1939 3769 
1940 3770 
11941 
to 
1956 
1957 3788 
1958 3789 
1959 3790 
1960 3791 
1961 3792 
1962 3793 
1963 3794 
1964 3795 
1965 3796 
1966 3797 
1967 3798 
1968 3799 


i! 
| 


1969 
*1970 
1971 
1972 
*1973 
1974 
1975 
1976 
1977 
**1978 
to 

2005 
42006 
to 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 
**2030 
2031 
2032 
2033 
2034 
2035 
2036 
2037 
2038 
2039 
2040 
2041 
2042 
2043 
2044 
2045 
2046 
2047 
2048 
2049 
2050 
2051 
2052 
2053 
2054 
2055 
2056 
2057 
2058 
2059 
2060 
2061 
**2062 


| **2063 


2064 
2065 
2066 
2067 
2068 
72069 
2070 
2071 


3800 
3801 
3802 
3803 
3804 


3805 
3806 


3846 
3847 
3848 
3849 
3850 
3851 
3852 
3853 
3854 
3855 
3856 
3857 
3858 
3859 
3860 
3861 
3862 
3863 
3864 
3865 
3866 
3867 
3868 
3869 
3870 
3871 
3872 
3873 
3874 
3875 
3876 
3877 
3878 
3879 
3880 
3881 
3882 
3883 
3884 


3763 
3764 
3765 
3766 
3834 
3835 
3836 
3837 


2153 


* Repealed. 


** Obsolete. * Amended. 


+ Superseded. 
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2184 ROSS REFERENCES WITH HILL'S STATUTES AND CODES. 
a rr 
1H.0.1B.C. | 1 c LC. 


sezao .... | 22586 3205 | gs21 3265 
a 2322 3268 
2258 3207 | 2323 3269 
12178 | 
12179 | 
2181 
2182 
2183 
2184 
2185 
2186 


zu sm0 
2325 3271 
22651 3210 | 2826 3272 
| a2 sa | gat s273 
| 2268 suse | 2328 s24 
| azs sst j 2329 3275, 

| 2330 3276 
{mse s89 | gso 327 
i 


2187 2267 3190 | 232 3278 
to cc.) zae sipi | gas say 
aoa <... | 2259 aise | bss 3280 
3281 
3282 
3283 
3284 
3285 


g 


2303 

2304 

i 2305 
2308 
2307 
2308 
2309 
2310 
pare 
2312 
2318 
zu 
215 
2u6 
217 
2318 
29 
220 


Repeated. 0 


2537 3502 | 2606 
2538 3503 : 2607 
2539 3504 2608 
2540 3505 | 2609 
2541 3606 2610 
2542 3507 | 2611 
2543 36508 | 2612 
2544 3620 2613 
2545 3521 2614 
2546 3522 $2615 
2547 3523 | 2616 
2548 3524 | 2617 
2549 3525 | 2618 
2550 3526 | 2619 
2551 3527 | 2621 
2552 3528 | 2622 
2553 3529 | 2623 
2554 3530 | 2624 
2555 3531 | 2625 
2556 3532 2626 
2556a 3533 2627 
2557 3534 2628 
2558 3535 2629 
2559 3536 2630 
2560 3537 2631 
2561 3538 2632 
2562 3539 2633 
2563 3540 2634 
2564 1825 2635 
2565 1826 2636 
2566 1827 2637 
2567 1828 2638 
2568 3323 2639 
2569 3324 2640 
2570 3325 2641 
2571 3326 2642 
2572 3330 2643 
2573 3331 2644 
2574 3332 2645 
2575 3333 2646 
2576 3336 2647 
12577 3337 2648 
12578 3338 2649 
#2579 3341 2650 
#2580 3342 2651 
2581 3343 2652 
2582 3344 2653 
2583 3345 2654 
2584 3346 2655 
@02585 2656 
to... 2657 
2592 ... 2658 
2593 3371 | 32659 
2594 3362 to 
2595 3363 2672 
2596 3364 2674 
2597 3365 2675 
2598 2910 2676 
2599 2911 2677 
2600 2912 | 2678 
2601 2913 2679 
2602 2914 | 2680 
$2603 2681 
$2604 | 2682 
$2605 | 2683 


2956 
2957 
2958 
2959 
2960 
2961 
2962 
2963 
2964 
2965 
2966 
2967 
2968 
2969 
2972 
2973 
2974 
2975 
2976 
2977 
2978 
2979 
2980 
2981 
2982 
2983 
2984 
2985 
2986 
2987 
2988 
2989 
2990 
2991 
2992 
2993 
2994 
2995 
2996 
2997 
2998 
2999 
3000 
3001 
3002 
3003 
3004 
3005 
3006 
3007 
3008 
3009 


1845 
1846 
1847 
1848 
1849 
1850 
1851 
1852 
1853 
1858 


2684 
2685 
2686 
2687 
2688 
2689 
2690 
2691 
2692 
2693 
2694 
2695 
2696 
*2697 


to 
2709 


2710 
2711 
2712 


12713 
12714 
t2715 
t2716 
t2717 
t2718 
t2719 
t2720 
t2721 
t2722 
t2723 
t2724 
t2725 
t2726 
t2727 
*2728 
t2729 
t2730 
t2731 
t2732 
12733 
12734 

2735 

2736 

2737 
12738 
*2739 

2740 


2741 
2742 
2743 
2744 
2745 
2746 
2747 
12748 
2749 
2750 
2751 
2752 
2753 
2754 
2755 


| 1H.C. 1B.C. | 1 H.C. 1B.C. 


1859 
1860 
1861 
1862 
1863 
1864 
1865 
1870 
1871 
1872 
1873 
1874 
1875 


2 B. C. 


5975 
5976 
5977 


1 B.C. 


2805 
2806 
2807 
2808 
2809 
2810 
2813 
2814 
2815 
2818 
2819 
2820 
2821 
2822 
2823 
2824 
2825 
2826 
2827 
2828 
2828 
2829 
2830 
2831 
2832 


2833 


2 B.C. 


5841 
5842 
5843 
5844 
5845 
5846 
5847 
5848 
5849 
5850 
5851 
5852 
5853 
5854 
5855 


* Repealed. ** Obsolete. t Amended. Superseded. 


CROSS REFERENCES WITH HILL’S STATUTES AND CODES. 


2155 

1H.C. 1B.C. 
2864 3034 
2865 3035 
2866 3036 
2867 3037 
2868 3038 
2869 3039 
2870 3040 
t2871 3041 
t2872 3042 
2873 3043 
2874 3044 
2875 3045 
2876 3046 
2877 38047 
2878 3048 
2879 3049 
2880 3074 
2881 3075 
2882 3076 
2883 3084 
2884 3087 
2885 3088 
2886 3089 

: 2887 3090 
| 2888 3091 
2889 3092 
2890 3093 
2891 3094 
2892 3095 

i t2893 3085 
| 2894 3096 
i 2895 3097 
2896 3098 
2897 3098 
2898 3099 
2899 3100 
2900 1517 
2901 1518 
2902 1519 
2903 1520 
2904 1521 
2905 1522 
2906 1523 
2907 1524 
2908 1525 

| 2909 1526 
2910 1527 
2911 1528 
2912 1529 
2913 1530 
2914 1531 
2915 1532 
2916 1533 

| 2917 3610 
" 2918 3611 
| 2919 3612 
| 2920 3618 
| 2921 3614 
| 2922 3615 
|! 29293 3616 
2924 3617 
2925 3618 

| 2926 3619 
| 12927  .... 

| 12928 


2156 
1H.C. 1B.C. 
ee OF 
+2929 190 
2930 191 
2931 193 
` 2982 194 
+2933 195 
2934 196 
2935 197 
2936 370 
2937 371 
2938 372 
2939 106 
2940 422 
2 B. C. 
2941 7022 
2942 7023 
2943 7024 
2944 7025 
2945 7026 
02946 .... 
+$2947 —ix s . . 
1 B.C. 
2948 2110 
2949 2111 
2950 2112 
2961 2113 
2952 2114 
2953 2115 
2954 2116 
2955 4548 
2956 4549 
2957 4551 
2958 4552 
2 B.C. 
2959 7069 
2960 7070 
1 B.C. 
2961 3322 
+2962 .... 
2963 1552 
2964 1553 
$2965 .... 
2966 1554 
2967 1555 
2968 1556 
2969 1657 
2970 1558 
2971 1559 
2972 1563 
2973 1564 
12974 1565 
to to 
3002 1594 
3003 1595 
3004 1596 
3005 1597 
3006 1599 
3007 1600 
3008 1601 
3009 1621 
3010 1602 
3011 1603 
3012 1604 
FES01S: uari 
**3014 exces 
3015 1607 


CROSS REFERENCES WITH HILL’S STATUTES AND CODES. 


! 


| 
| 


| 


3016 
t3017 
3018 
3019 
++3020 
3021 
3022 
3023 
3024 
3025 
3026 
3027 
3028 
3029 
3030 
**3031 
*3033 
*3034 
3035 
3036 
3037 
3038 
3039 
3040 
3041 
3042 
**3043 
3044 
3045 
3046 
3047 
**3048 
3049 
3050 
3051 
3052 
3053 
3054 


: **3055 


3055a 
3059 
3060 
3061 
3062 
3063 
3064 
3065 


3066 
3067 
3068 
3069 
3070 


, 113071 


to 
3078 
3079 
3080 
3081 
3082 
3083 
3084 
3085 
3086 
3087 


1608 
1609 
1611 
1605 
1619 
1612 
1613 
1614 
1615 
1615a 
1618 
1620 
1622 
1623 


1642 
1643 
1644 
1645 
1646 
1647 
1648 
1649 
1550 
1551 
1616 
1617 
1625 
1627 
1628 
1629 
1631 
1632 
1633 
305 
306 
307 
308 
309 
310 
311 
2 B. C. 
6474 
6475 
6476 
7282 
7283 


2075 
2076 
2077 
2078 
2123 
2124 
2125 
2126 

375 


| 
| 


3088 376 
3089 377 
3090 378 
3091 379 
3092 380 
3093 381 
3094 382 
3095 383 
3096 384 
3097 220 
3098 221 
3099 222 
3100 223 
3101 224 
3102 225 
+3103 .... 
to 
3106 .... 
3107 231 
3108 232 
3109 1304 
3110 1305 
3111 1306 
3112 1307 
3113 1308 
3114 1309 
3115 1310 
3116 1311 
3117 1312 
3118 1313 
3119 1314 
3120 13815 
3121 1316 
2 B.C. 
3122 5981 
3123 5982 
3124 5983 
t3125 .... 
to 
3130 .... 
1 B.C. 
3131 1910 
3132 1911 
3133 1913 
3134 3633 
3135 3634 
3136 3635 
3137 3636 
3138 3637 
3139 3638 
3140 3639 
3141 3640 
3142 3641 
3143 3642 
3144 3643 
t3145 3644 
3146 3645 
3147 3646 
3148 3647 
3149 3648 
2 H.C. 2 B.C. 
1 4650 
2 4651 
3 4652 
4 4653 


1 H.C. 1B.C. | 1H.0.1B.C. 


* Repealed. * Obsolete. t Amended. f Superseded. 


| 


2 H.C. 2B. C. 2 H.C. 2 B.C 
5 4654 1 B.C. 
6 4655 69 218 
7 4656 7 219 
8 4657 2B.C 
9 4658 71 4721 
10 4663 72 4721 
eel), 73 4724 
12 4664 14 4725 
13 4665 15 4726 
14 4666 1 B.C. 
t15 4667 76 507 
16 4669 77 508 
17 4671 78 509 
18 4673 79 510 
19 4674 80 511 
20 4675 81 525a 
21 4676 82 615 
22 4680 88 240 
23 4681 i 2 B. C. 
24 4682 4 4758 
25 4683 85 4754 
26 6680 1 B. C. 
27 4684 | 86 464a 
28 4685 i 2 B. C. 
29 4686 4755 
30 4690 88 4756 
31 4691 = 4767 
32 4695 4758 
33 4696 | t91 4759 
t34 4697 t92 4761 
z 4698 ri ae 
6 4699 5 
37 4700 | 95 4766 
38 4701 | 96 4767 
39 4702 | 97 4768 
40 4703 98 4769 
Sime | im 
43 4710 101 4772 
ein | dee tr 
45 4713 
46 4714 t104 4775 
47 4715 105 4776 
48 4716 106 4777 
49 4717 rE iit 
50 4730 
51 4731 | 109 4793 
52 4732 | 110 4794 
53 4733 | a pe 
54 4734 
55 4735 113 4798 
56 4736 114 4799 
57 4737 | 115 4800 
t58 4740 | 116 4801 
t459 4741 117 4802 
t60 4742 ne 4803 
**6) o... 119 4804 
62 4744 | 120 4805 
63 4745 | 121 4806 
64 4746 | K n 
65 4747 808 
66 4748 124 4809 
67 4727 125 4810 
e768), 126 4811 
127 4812 


CROSS REFERENCES WITH HILL’S STATUTES AND CODES. 


2H.C. 2B.C. | 2H.C. 2B.C. | 2ĦH.C. 2B.C. 


128 4813 
129 4814 
180 4815 
131 4816 
182 4817 | 
188 4818 | 
01388... 
184 4824 | 
185 4825 
186 482% | 
187 4827 
188 4828 | 
139 4829 | 
140 4830 | 
141 4831 | 
142 4832 | 
148 4833 
144 4834 
145 4835 
146 4836 | 
147 4837 | 
148 4838 | 
149 4839 | 
150 4840 | 
151 4841 | 
152 4842, | 
153 4843 
154 4844 | 
155 4845 | 
156 4846 
157 4847 | 
158 4852 | 
159 4853 | 
160 4854 | 
161 4855 
162 4856 | 
163 4857 | 
164 4858 | 
165 4859 | 
166 4860 | 
167 4861 
168 4862 
169 4863 
170 4864 | 
3) o 
to sien 
183 .... | 
185 4903 | 
186 4904 | 
187 4905 | 
188 4906 
189 4907 | 
190 4908 | 
191 4909 
192 4910 | 
193 4911 
194 4912 
195 4913 | 
195 4913a 
196 4914 | 
197 4915 | 
198 4916 | 
199 4917 | 
200 4918 | 
201 4919 | 


266 
267 


4920 
4925 
4926 
4930 
4931 
4932 
4938 
4934 
4935 
4938 
4939 
4941 
4942 
4943 
4944 
4949 
4950 
4951 
4952 
4953 
4954 
4955 
4956 
4957 
4958 
5463 
5464 
5465 
5466 
5467 
5468 
5469 
5470 
5471 
5472 
5473 
5474 
5475 
5476 
5477 
5478 
5479 
5480 
5481 
5482 
5483 
5484 
5485 
5486 
5487 
5488 
5489 
5418 
5419 
5420 
6421 
5422 
5423 
5424 
5425 
5426 
5427 
5428 
5431 
5432 


5433 
5434 
5435 
5436 
5437 
5438 
5439 
5440 
5441 
5442 
5443 
§444 
5445 
5446 
5447 
5448 
5449 
5450 
5451 
5452 
5350 
5351 
5352 
5353 
5354 
5355 
5356 
5357 
5358 
§359 
5360 
5361 
5362 
5363 
5364 
5365 
5366 
5367 
5368 
5369 


5370 
5371 
5372 
5373 
5374 
5375 
5376 
5377 
5378 
5379 
5380 
5381 
5382 
5455 
5456 
5457 
5460 
5461 
5462 
5458 
5459 


2 H.C. 2B.C. 


1883 49682 
t334 4963 | 
33A 4964 
#386 4965 
837 4969 
888 4293717 
839 4978 
340 4979 | 
841 4980 | 
342 4981 | 
343 4982 
844 4983 
345 4984 
846 4985 
847 4986 
848 4987 
849 4988 
350 4989 
851 4990 
852 4991 
853 4992 
354 4993 
855 4995 
356 4996 
857 4997 
358 4998 | 
859 4999 
860 5000 | 
861 5001 } 
362 5002 | 
363 5003 
364 5004 
365 5005 
866 5006 
367 5007 
368 5008 
369 5009 | 
370 5010 | 
371 5013 | 
372 5014 
373 5019 
374 5020 
375 5021 
376 56022 
377 5023 
378 5028 | 
379 5029 
380 5030 
381 5033 
382 5034 
383 5035 
384 5036 
385 5037 
386 5038 
387 5039 
388 5040 
389 5041 
t390 ... 

to 

8398 
399 5070 
400 5071 
401 5072 
402 5073 
408 6074 


* Repealed. ** Obsolete. t Amended. ¢Superseded. TObsolete in Part. 
Bal. Wash. Code II—59 


2157 
2 H. C. 2 B.C. 
t404 5075 
405 6076 
406 5080 
407 6081 
408 5082 
409 6085 
410 5086 
411 5087 
412 5090 
413 5091 
414 5093 
415 6094 
416 5095 
417 5096 
418 5097 
419 5098 
420 5099 
42} 5044 
422 5045 
423 6046 
424 5102 
425 6103 
426 6104 
427 6105 
428 6106 
429 65107 
430 6108 
431 6109 
482 6110 
433 56111 
434 6112 
435 6115 
436 5116 
437 = Blas 
. 438 56118 
439 5119 
440 5120 
441 6121 
442 5122 
443 6123 
444 6124 
445 6125 
446 5126 
447 5127 
448 56131 
$449 .... 
t450 5133 
451 5134 
+$452 or 
©9453 .... 
454 6.35 
$455 .... 
to Seen 
458 .... 
459 6142 
$460 .... 
461 5143 
*462 =x... 
$463 .... 
464 5192 
465 5193 
466 5194 
467 6195 
468 5196 
469 5197 


| 
619 5599 684 5785 757 5706 
620 5600 685 5786 768 5707 
621 5601 686 5787 769 5708 
622 5602 687 5788 | 760 5709 
623 5603 688 5789 | 761 5710 
624 6604 689 6790 | 763 5711 
625 5885 690 5791 | 7638 6712 
626 5886 691 5792 | 764 6716 
627 6887 692 65793 165 6717 
628 5888 698 5794 | 766 5718 
629 5889 694 5684 | 767 65719 
630 5890 695 5685 | 768 6720 
631 5892 696 5686 769 6721 
632 5893 697 5687 | 770 6722 
633 6894 698 5688 | 771 65723 
634 65895 699 5689 | 772 65724 
635 5896 700 6690 | 773 5728 
636 5879 701 5691 | 174 5729 
637 5880 702 5692 | 175 6730 
638 5616 “703. .... | 776 5731 
639 5617 704 5695 777 5733 
640 5618 705 5696 778 5798 
641 5619 706 5697 | 779 5799 
642 5620 707 5698 780 5800 
643 5621 708 6699 781 6801 
644 6622 709 5700 | . 782 6802 
645 6623 710 5701 | 783 6803 
646 5624 711 5814 | 184 5804 
647 5625 712 6816 785 5805 
648 5637 713 5817 | 786 5806 
649 5638 714 6818 | 787 5807 
650 5639 715 5819 | 788 65808 
t651 6640 4716 5820 | 789 5809 
652 6641 717 5821 790 5810 
653 5642 718 6822 791 5811 
654 5643 719 5823 | 792 4927 
655 5644 720 6824 793 4841 
656 65645 721 6825 794 4790 
657 6646 722 5826 795 4672 
658 6647 723 5827 1 B.C. 
659 6654 724 5828 796 614 
660 5655 725 5829 $797 iw 
661 5656 726 5830 2B.C 
662 6657 727 5831 798 4940 
663 5658 728 5832 799 5490 
664 5660 729 5833 800 5492 
665 5661 730 5834 80} 5491 
666 5662 731 5835 802 5270 
667 5663 732 6836 802 5271 
668 5667 733 5815 803 5166 
669 5668 4734 .... 804 6041 
670 5669 to 805 6042 
671 5673 746 $806 =... 
672 5674 1 B. C. to .... 
673 5675 747 4493 813 .... 
674 5676 748 4494 814 5300 
675 5677 749 4494 815 5301 
676 5678 750 4495 816 5302 
677 5679 751 4495 817 5303 
678 5680 752 4496 818 5304 
| 679 5780 753 4497 819 5305 
680 5781 754 4498 820 5306 
681 5782 755 4499 821 5307 
550 5528 617 5597 682 5783 2 B.C t822 4886a 
551 5529 618 5598 683 5784 | 756 5705 823 5165 
* Repeaied. ** Obsolete. +t Amended. + Superseded. R 


887 
888 


* Repealed. 


919 
920 
921 
922 
923 
924 
925 
926 
927 
928 
929 
930 
931 
932 
933 
934 
935 
936 
937 
938 
939 
940 
941 
942 
943 
944 
945 
946 
947 
948 
949 
950 
951 
952 


6129 | 953 


** Obsolete. 


6191 
6192 
6193 
6194 


+ Amended. 


954 
t955 
956 
957 
958 
959 
960 
961 
962 
963 
964 
965 
966 
967 
968 
969 
970 
971 
972 
973 
974 
975 
976 
977 
978 
979 
980 
281 
9&2 
983 
984 
985 
936 
987 
988 
989 
990 
991 
99. 
$35 
994 
995 
996 
~ 997 
t998 
999 
1000 
1001 
1002 
1003 
1004 
17005 
+1006 
t1107 
ł1008 
1009 
1010 
+1012 
ł1013 
71014 
71015 
1016 
1017 
1018 
1019 


6195 
6196 
6200 
6201 
6202 
6203 
6204 
6205 
6206 
6207 
6208 
6209 
6210 
6211 
6212 
6213 
6214 
6215 
6219 
6220 
6221 
6222 
6223 
6226 
6227 
6228 
6229 
6230 
6251 
6232 
6233 
6234 
6235 
623F 
6237 
6238 
6239 
6240 
6241 
6242 
6243 
6244 
6245 
6246 
6250 
6251 
6252 
6253 
6254 
6255 
6250 
6257 
6258 
6259 
6260 
6261 
6263 
6264 
6265 
6266 
6267 
6268 
6269 
6279 
6271 


+ Superseded. 


T1075 
11076 
1077 
1078 
1079 
1080 
1081 
1082 


6272 
6273 
6274 
6275 
6276 
6277 
6278 
6279 
6280 
6281 
6282 
6283 
6284 
6285 
6286 
6287 
6288 
6289 
6290 
6291 
6292 
6296 
6297 
6298 
6299 
6300 
6301 
6302 
6303 
6304 
6308 
6309 
6310 
6311 
6312 
6313 
6314 
6315 
6316 
6317 
6318 
6319 
6320 
6321 
6322 
6323 
6324 
6325 
6326 
6327 
6328 
6329 
6330 
6331 
6332 
6333 
6334 
6335 
6336 
6337 
6338 
6339 
6340 


1083 
1084 
1085 
1086 
1087 
1088 
1089 
1090 
1091 
1092 
1093 
1094 
1095 
1096 
1097 
1098 
1099 
1100 
1101 
1102 
1103 
1104 
1105 
1106 
1107 
1108 
1109 
1110 
1111 
1112 
1113 
1114 
1115 
1116 
1117 
1118 
1119 
1120 
1121 
1122 
1123 
1124 
1125 
1126 
1127 
1128 
1129 
1130 
1131 
1132 
1133 
1134 
1135 
1136 
1137 
41138 
1139 
1140 
1141 
1142 
1143 
1144 
1145 


2160 CROSS REFERENOES WITH HILL’S STATUTES AND OODES. 
2H.C. 2B.C. | 2H.C. 2B.C. | 2H.C. 2B.C. | 2HC. 2B.C. | 2HC. 2B.C. 


1216 6816 | 1278 6894 1841 6983 1401 5162 


1146 6413 | 

1147 6414 | 1217 6817 | 1279 6895 1842 6984 #1402 

1148 6415 | 1218 6818 | 1280 6896 1843 6985 to 

1149 6416 {| 1219 6819 1281 6897 1844 6986 145la .... 
1150 6417 | 1220 6820 {| 1282 6898 1345 6987 1452 6542 
1151 6418 | 1221 6821 | 1283 6899 1846 6988 1453 6543 
1152 6419 | 1222 6824 į 1284 6900 1847 6989 1454 6544 
1153 6420 | 1223 6825 | 1285 6901 1848 6990 1455 6546 
1154 6424 | 1224 6826 1286 6902 1349 6991 t1456 6546 
1155 6425 | 1225 6827 | 1287 6903 1350 6992 t1457 6547 
1156 6426 | 1226 6828 | 1288 6904 1351 6993 1458 6548 
1157 6427 į 1227 6829 | 1289 6905 1852 6994 1459 6549 
1168 6428 | 1228 6880 {| 1290 6906 1353 6995 1460 6550 
1159 6429 | 1229 6831 | 1291 6907 1354 6996 1461 6551 
1160 6430 | 1230 6832 1292 6917 1355 6998 1462 6552 
1161 6431 | 1281 6833 į 1293 6918 1356 6997 1463 6553 
1162 6432 | 1232 68385 | 1294 6919 1857 7004 1464 6554 


oe 
| 
| 
| 
1163 6433 | 1283 6839 1295 6928 1858 7005 1465 6555 


| 

1164 6434 | 1234 6840 | 1296 6929 1359 7006 1466 6556 
1165 6435 1235 6841 | 1297 6930 1360 7007 1467 6557 
1166 6486 | 1286 6842 | 1298 6931 1361 7008 1468 6558 
1167 6437 | 1287 6843 {| 1299 6932 1362 6925 1469 6560 
1168 6438 | 1238 6844 | 1300 6933 1863 6926 1470 6561 
1169 6439 1239 6845 | 1801 6934 1364 6927 1471 6565 
1170 6440 | 1240 6846 | 1302 6935 1365 6904 1472 6566 
1171 6441 1241 6847 | 1803 6936 1366 6908 1473 6567 
1172 6442 1242 6848 | 1804 6937 1867 6909 1474 6568 
1173 6443 1243 6849 | 1305 6938 1868 6910 1475 6569 
1174 .... 1244 6850 | 1806 6939 1369 6911 1476 6570 
to 1245 6851 1307 6941 1370 6912 . 1477 6571 

1183 


| 
| 

‘Il f 1246 6852 | 1308 6942 1371 6913 1478 6572 

1184 6773 1247 6853 1309 6943 1372 6914 1479 6573 
1185 6774 1248 6854 1310 6946 1373 6915 1480 6574 
1186 6775 1249 6855 | 1311 6947 1374 6916 1481 6575 
1187 6776 1250 6856 1312 6948 1375 6866 1482 6576 
1188 6780 | 1251 6857 | 1313 6949 | 1376 6784 | 1483 6637 
1189 6782 | 1252 6858 | 1314 6950 1377 6944 1484 6580 
1190 6783 į 1253 6859 | 1315 6951 1378 6945 1485 6581 
1191 6785 | 1254 6860 | 1316 6952 1379 6870 1486 6582 
1192 6788 1255 6861 1817 6953 1380 6920 | 1487 6583 
1193 6789 1256 6865 1318 6954 | 1381 6921 1488 6584 
1194 6790 | 1257 6867 | 1319 6955 | i382 7009 | 1489 6585 
1195 6791 | 1258 6868 | 1820 6956 1B.C.| 1490 6588 
1196 6792 1259 6871 1321 6957 1882a 1630 1491 6589 
1197 6793 1260 6872 1322 6958 | 2 B.C. | 1492 6590 
1198 6794 1261 6873 1323 6959 | 1383 7010 | 1493 6591 
1199 6795 1262 6874 1324 6960 | 1384 7011 1494 6592 
1200 6796 1263 6875 1325 6961 1385 7012 | 1495 6593 
1201 6797 1264 6876 | 1326 6965 1386 7013 1496 6594 
1202 6800 1265 6877 | 1327 6966 1887 7015 1497 6595 
1203 6801 1266 6878 1328 6967 1888 7016 | 1498 6596 
1204 6802 | -1267 6879 1829 6968 1889 7017 1499 6597 
1205 6805 1268 6880 1830 6969 ` 1890 7018 1500 6598 
1206 6806 1269 6884 | 1331 6970 1891 7019 1501 6600 
1207 6807 1270 6885 1332 6975 | 1892 7020 ; 1502 6601 
1208 6808 1271 6886 1833 6976 1893 5153 1503 6602 
1209 6809 1272 6887 41884 .... ; 1894 5155 1504 6603 
1210 6810 | “12738 6888 1335 6977 — 1395 5156 1505 6604 
1211 6811 1274 6889 1336 6978 | 1396 5157 1506 6605 
1212 6812 1275 6890 1837 6979 1397 5158 1507 6606 
1213 6813 1275 6891 1338 6980 1898 5159 1508 6607 
1214 6814 1276 6892 1339 6981 | 1399 5160 1509 6608 
1215 6815 1277 6893 1840 6982 ` 1400 5161 | 1510 6609 


* Repealed. * Obsolete. t Amended. + Superseded. 


CROSS REFERENCES WITH HILL'S STATUTES AND CODES. 
2H.C. 2BC. 


2H.C.2B.C. 


2H.0.2B.0, 


2H.0.2B.C. 


et 


AHPC. 280. 


wu 
1612 
1518 
1514 
1515 
1516 


s610 
een 
6612 
6613 
esis 
6615 
6619 
6620 
e621 
6622 
6623 
6524 


1643 
1648 
1645 
1646 
1647 


epenled. ** Obsolete. + Amended. # Superseded 


susesuasdasasrssessacasaséazas 


BESS28ee s 


96 


mao 
na 
na 
759 
7125 
m0 
138 
n28 
ns 
n32 
T33 
n36 
ms 
mt 
mst 
n38 
T39 
m0 
mat 
ne 
aü 
T45 
T46 
nut 
T48 
T9 
1150 
nist 
1158 
54 
155, 


18.0. 


3488 


28.0. 


7186 
mst 
m58 
mat 
1073 
rots 
05 
1018 
1018 
‘080 
Tort 
1019 
082 
7081 
mss 
7186 
ust 
1188 
us 

7190 
na 
m92 
1198 
1194 
7195 
198, 
ust 


1198 


2162 OROSS REFERENOES WITH HILL’S STATUTES AND CODES. 


H.P.C. 2 B. C.2 H. P.C, 2B. C. 


2 H.P.C. 2B.C. |2 H.P.C. 2B.C. 2H.P.C.2B.C. 


t274 7377 
275 7378 
276 7379 
$277 .... 
278 7381 
279 7382 
280 7384 
t281 7385 
282 7386 
283 7387 
284 7388 
284a 7389 
285 7390 
286 7391 
287 7392 
288 7393 
289 7394 
290 7395 
| $291 .... 
292 7335 
293 7336 
294 7337 
295 7338 
296 7339 
297 7340 
298 7341 
299 7342 
800 7343 
301 7435 
302 7436 
803 7437 
804 7438 
305 74389 


* Repealed. ** Obsolete +Amended. + Superseded. 


ABBREVIATIONS. 


(An explanation of the following abbreviations used in this work is deemed 


useful.) 
ADDR. os.ceas eee ae ae A Abbott’s Real Property Statutes 
TN DCC es oe Sowa ti salous eaten wes paw Amcrican Decisions 
Ae RED Nr eea a nd Weis Grd. S Genero Ei American Reports 
Am StaR Piasso en aan wis et Relates American State Reports 
Cal. C. C. .. ceca e EI PEE E E eer eer T, California Civil Code 
Cli DE D AEE uert dc EEES California Code Civil Procedure 
aP Craan 2S aera EE California Penal Code 
CdS) E EE EEE A EE Code Washington Territory, 1881 
CC OnIT era ie tavneieraaiess Compare 
Colo 46 Reine E E E S Colorado Code of Procedure 
ldotateienanees PAn Iowa Revised Statutes 
Tideenide DE R Era a Indiana Revised Statutes 
| ETE EE ee E E E EE E E EE Laws 
WIN: Sco E sends E E Me eer eo aos Statutes of Minnesota 
INS ON Gee terre ae ae es Oe E New York Code of Civil Procedure 
Or Cd. and, Ol marirea ceeea sewn Hill’s Annotated Laws of Oregon 
Tex, REVO CIV Oillss.tesetns + eaeeea sade sans Sayles’ Texas Civil Statutes 
Wh E bie ee eG eee Means E E eden ease Washington State Reports 
NN, O EE E ale mre vane eae ae cep Rise a E E tesa Wisconsin Statutes 
a A E EE E E E T AA Washington Territory Reports 
n s E EAE ET 1 Hill’s Annotated Statutes and Codes of Washington 
RO aaea 2 Hill’s Annotated Statutes and Codes of Washington 
A cP. eenoe. RE O Be edeweenieeetes 2 Hill’s Penal Code of Washington 
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(References are to Sections.) 


Abandonment— 
divorce, ground for, WheN........eees.eee0DI16 
Abatement— 
See Nuisance. 
action where cause survives not to 


Abato ses cece ssater es enea e a ces eiva cas 
for personal injury of husband not to 
BDAC orrsssse Sed seere aie! caves cece cee 4888 
death not to ‘abate A E A T 4838 
of NUISANCE wise cds is ensewte sacweseses 5662, 5663 
4bduction— 
See Kidnaping. 
child under twelve@...........cceeccceccees 7060 
female under fifteen for prostitution....706d 
woman to compel marriage, etc........ 7064 
Abortion— 


ee punishment for attempt- 


in 
Atscondina Debtor— 
See Arrest and Bail; Ne Exeat. 


arrest of, when .......ccccccccccnccccsccees 5312 
commitment of, when ..........cccccsece dle 
Warrant, NOW served .... ccc ewe ee cce cece es eed 
how vacated .......sssesssssesosesssoooe> 5313 
Acceptance— 
damages for refusal to accept......... . -3R6L 
of bill to be in Writing.......sesssesesesee> 3657 
on separate paper, effect of.............. SHAS 
refusal to accept. what deemed to be... .3660 
retention deemed, when..........cceeeeces 3662 
unconditional written promise to ac- 
cept, effect of ...... E A T oe 3659 
Accessory— 
after fact defined, penalty........sseeeee. R783 
distinctions abolished .........ccceeeeeees 6782 
tried without princinal when............ 6784 
venue In case of felony...........cceecees 6793 
Account— 
Of Executors and Administrators, 
see Probate Law. 
assignee of. action DV........ cee ee eeeees 4835 
liabilities of action upon mutual......... 486 
pleading of and bill of particulars..... 4930 
taking of. before referee..........00. PARAO 
in default ...csccesccascace TL ENEE AR 5090 
Accused— 
See Criminal Law. 
Acknowledgment— 
certificate of authentication...........e.. 4528 
certificate of, form for deeds and mort- 
PACOS oi anoe ei eaea a aeiia 45 
commissioner of deeds may take......... 260 
county auditor or deputy may take..... 401 
court commissioner may take............ 4729 
forelzn. who may take ..........seceeeee. 4530 
Certificate Of ...e.ssesssessessseseees. 4531-4533 
former validated .........ccceceeeees 4529, 4534 
Indians, of conveyance by .............. 4552 
in state, WhO may taKe......s.sssesesseese. 4526 
judges may take........ccccceccccceccccees 4702 
notaries public may taKke......s.esesssssso 248 
of deed. authority to take......... 4518 note 
out of state, how taken...... ke kines EA 4527 
plats and additions to cities ............. 1262 
town clerk may take........csccsceccees . 634 
transmission of, by telegraph.. gaes 4964, “4367 
wife to join in, when, homestead........ 5219 
Acquittal— 
See Criminal Procedure. 
bar to another prosecution, when........ 6904 
one or more of several defendants may 
have sosise Satie eit kere aa 
Action— 
See Forcible Entry and Detainer; 
Ejectment. 
Manner of Commencing, see Sum- 
mons. 


Pleadings in, see Pleadings. 


Parties to, see Parties to Actions. 
Venue of, in Civil Cages, see Venue of 
Actions. t 
Criminal, see Criminal Law. 
Appropriation of Lands, see Eminent 


Domain. 
Official Bonds, see that Title. 
Executors and Administrators, by and 
against, see Executors and Adminis- ' 
trators. 
Justices of the Peace, Before, see Jus- 
tices’ Courts. 
Public Corporations, see Municipal 
Corporations. 
AAMT ALOFA, etc., by and Miskin A 
agreed case, submission Osi vecae' 5044-5046 
boundaries. to determine lost, etc.. .5667-6669 
civil and criminal, county attorney to 


appear Inerce bisoti hee anann S wees 
confirmation of titles to school and unl- 

versity lands .scriscesosssisocsssececiss 
conflicting claims to property, to de- 

termin. essare soiien osioita 4843-4 5 
counties, by and against ............e6- .. 265 
county boundary, to cetera ne line..... 36 
divorce, fOr .....ssessssssesacssoooeese 5716-5731 
ee EE of weights, ete., for use 

oO eeeeeevneneeonees eon eenesve eeoeeevaveete ee 
fire, suffering to spread REA 3138-3139a. 
fines and forfeitures, to enforce... .6689-5692 
grain inspection law, for violations NOA 2908 
puaralan; prosecute and defend for 

war eeeevoeevevveeveee2e278200 en @@eeeseetseeos (Er EE E E 
jurisdiction of. when acquired aaah a acai . . 4883 


limited partnerships. by and against....3617 
liquor dealers, etc., for dama es, 


APAINSl. sna teashn eec in a ANERE 2947 
lost records, for restoration of...... 6065-6049 
name, proceedings to change ...... re Di: 
nuisance, for public ..... deviance ame Wet stews 3093 

tò ADATE Nibacks es veer set aae 5 
official bonds. who may malntain....... 1519 
defects in. not to vitiate ........sseses. 1520 
one form of. civil .......ss sesesesosess..os 4793 
on negotiable paper ...esssssesssooos 3650 note 
oven shafts. for injuries from...... 3186-3194 
parties to, how designated............06. 194 

pharmacy laws, for penalties, how 

prosecuted ..... csceccveccscces seheSeee 
nossession of lands, who may ‘bring Be aa 8500 


public corporations, by and against.5673-5680 
purchase price of lands, parties and 
judgments iN .....es. sesoscessseseceoo 4839 
auleting title to lands, who may bring. .5500 
set-off allowed in, against. state. when. 141 
special assessments, consolidation to en- 


TOPCO: 206 soca... bee yeen eae save be eee .1152 
statute of limitations affecting...... 4796-4818 
sureties, tO protect ....0..- ssesoeees 5705-5712 
taker-up of boat, etc.. adrift, for dis- 

puted claim ....esssessscssesesesecsoo 208 
taxes to enjoin sale or collection of.. 

Se Oe ery eee rrr en err Te: 567 9-58 
townships., hy and against ............... 76 

how designated ÍINn.......essessoesosseese 677 
trespassing animals, for damages for.. 

putin Eear a A Leeno, e o 3469-3474 
unlawful weights, recovery fOr........... 3645 
unsurveved lands, for injuries to........ 5659 
when deemed commenced ........ 4807, 4869 

Actions Against the State— 
anneals, how taken .......sessssesooeseeee 5610 
attorney general to defend.. a lager Tian 100, 810 
bond of plaintiff .......esessssosesoesesso. 5608 
Judgments, how satisfied ......ccccccecees S611 
manner of bringing ........ssessssessseeo SANK 
proceedings, how conducted ........... .. 0610 
service on state, how made.......cwccess 5609 
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” n ered 
Jams Countya S inete 5808 | defects in notice or el 
Atama ppap a sesers | failure of Proof ............cccceeee .eee.e.. 4951 
Boundaries Of eee eevese e@esteoese foreclosure of loggers’ liens Seiel dre! ore Wie és . e + 0942 
` harmless errors disregarded ............. 4957 
See Continuance. t 4729 | immaterial variance, effect of........... 4950 

court commissioner may grant.......... i in forcible entry and detainer, when al- 
criminal cases. proceedings to seer a lowed esise nae acts Sacivaiwe cules. .. 343 
E re eae eree... 6929, 6 pleadings O II ages 
eminent domain proceedings.......3618, be Re TEE aes ee 4953 
JUSTICE COUTES 00... ..... ccc caccececoceeccce ad in furtherance of justice. extent of... 4894 
bending deliberation of jury.............. AK) justice courts, pleadings in ..... e.eesee e. 6515 
preliminary hearing. before ma istrate.6698 new pleading required on, when........4954 

probate sales of realty, notice of......... oe pleadings in forcible entry and detainer. 
sheriffs sales eeeeeeeeereces eereeceecesesegecece 666 to conform to proofs oss ratacenove ee EE 5541 
superior courts, how construed...........4 b leadings in habeas corpus ............. 13824 
supreme court, how construed..........4653 `l adings on trial ......... ..........4993 note 
trial. costs on condition of....... eseeesse0lt5 | ple & hen allowed ................. 4954 

oem inistrators— d Aaaa AE Ha Niemen N anc aia 4953 
ee xecutors an 1dministrators; OD pee ge a ee r- 
Probate Law; Probate Practice. variance, claim of DW neraDip of per: 

Adoption— variance. when material Sk 2 4949 

adoption of children ..... eee er ese.. 6480 rit of habeas corpus .............00000., : 
consent of parents oee esneae 6480 American Patriotic Memorial Gollexe— 
descent of property ooo 00 AS dedication of certain lands for..........° 
examination of wife .......... bias esha § lands to be held in trust for.............. 2639 
order confirming, effect Of ies oes 6482-6483 Auchorage— 

a getition, who may make ........... Seems 6480 ET Vesels 

Adultery— ` egulate........ 739 

action for falsely charging...... sighed doses 4940 A e class may regu 
defined DAES em E eee e a a E EERE REERE ET 1230 See Swine; Sheep; Bulls; Estrays; 
ee e. how proved ics Bal Marks and Brands: Stallions. 
arriace. how FOO as die gieraing e Saielgaers eos X : ; or, gee 
punishment for ee Crer nieee seca: 7231 A aime: Pountics: i _ 
Bee ee eo cities of second class may restrain..... ‘ne 
scent. ities of fourth class may impound....10 

Adverse Posseasion— bi chy. owner liable for damages...... 3031 

leral owner. who deemed to be..... 502-5596 DI lawful fence, damages......... 3522 

limitations on actions for recovery of arising Ano haka stock from range pro- 
lands ooeeee ee ere e.. e. 4797, 5501 hibited penalty Seg deve Wilber SSeS. oe: E S 3487-3488 

rights opper ons under disability....... 5505 estraya how owner may separate TOM is 

Adverse Party— ee ee er ee 

gxamination and interrogations to.6(09-6013 mann Or Lee Bie eee eae oe 

vertizement— s 115 

‘ WV o wi ak S eres G15 

See Notice; Summons. fee as to nedigree...7175-7176 
bill for state work, how prepared........ 190 Dangerous or Vicious Cattle— 

offer to procure divorce, prohibited, liability of owner for ..cccccccceccce e. e. 3485 

penalty .............. EDE Oan IR when may be Killed... .ceceee cece ec eese. o. 3486 

posting on public property, penalty....7158 Trespassing— 

Affirmation— action for damages, proceedings........ 3469 
See Oath. damages recovered a lien on aeon Ten 
ny— Strained cccncesley OET EE TA E iaaa 

definition and Vena nY anA TAT way be taken up by injured party...... p 
ioricdiction of fustices over... L IY 4483 notice to owner of restraint............. 346 
sheriffs to suppress a NUNS 512 posting notice in case of unknown own- 68 
Are— OF E E E A A veni Te a 
females. full, what deemed to be........ 4511 Sale of, to S8&atiSsfy.......ssssesessssees entity 
males, full, what deemed to be... 4311 deficiency judgment ..........seseeeeseee 3471 
males and females. full. when.......... #401 continuance of action Tom TTE ea 
man AS coat ne consent to......... 4447 un nown STAR service of sum "3472 
marrie emales, full, when............. 51 ow Made isssessricisesnsccici ess esee DH 

Agency— one surplus of sale, how disposed of......... HH 
See State Fiscal Agency. jurisdiction of justices e e a 

anene ORAA CTET PE A E tO er orara jak asa Cesas 
ee State Claim Agent; Foreign zor- ueity— 

i Porations, = aa a warrant, who end 

rees a e e a a 4, Ih oft EIR: e o a ee en see. e.l 

: ruelty to....... 7402 
controversies which mav be submitted. att See oe Ach penaliy reek 1404-7405 
enforcement of Judgment ................. me failure to fence railway track evidence 
judgement in iy a eer ee AMIR of negligence on injury of............ 4332 
Judement COU MN oniar erererrs suon oe 5045 fines, disposition of ...................... 7409 

Agmenlinral Collere— forfeiture and sale of fighting............ 1406 

A ce Rute Agricultural College. punishment fOr ....essssesssssesssssessen.. 7401 

Agricuiture— ; ruelty to stock in 

Patrons Of Hushandry. incorporation of | Fallroads liable for cruelty to stock in z 
Alt et aiee 000689: 0 a8 ew aie 48 106065 bends 4460-44162 Live Stock Law— : 
aie iia annual tax levy. rate of, how fixed...... 3429 
lands, rights in. and to other eect ture collection, how made, disposition oa 
E a ain Ss Lee te E ee r = 2 , ra of marks and bran S. 
naturalization of ..... WS Wind Weis bees Deals edd edd 4704 RETE Pecora. E E E O E 
imony— records of, attested and filed, where... .3431 
See Divorce. m cattle slaughtered. record of to be kept.3440 
wien may be decreed esses ese 243 5722 note butchers to take out license..............3432 
Amendments— bond Of ....... cee cece c awe ceccc ce BARD 
allowance in annellate court....... iad 6518 license tax, disposition of O IUN .. 3432 
answer, after limit expired ..... seeeees A953 hides to be preserved DOUNE 3433 
attachment proceedings ..... Hewes fea ie a ARS estrays, duty to examine marks and 
award. of, ae for .......... Senin: a DPANOS: OM) asiassa eowdd clue a. 3 
bill of exceptiona .............50000 Hos ; large not to be 
a ee ct ee CIASS......., =g? Oey ra hee a aE aa totes 3435 
proceedings to obtain ............... 163-7 , appoint- 
constitutional, how submitted to elect- stock commissioners, ASATI ON ADD tee 8 
OED ces pine Weelee eh sien satiate ee wig hy ng 1361 MENE seeseese seserseere 


g3 “oath -of erame aN meae E eae ous 3424 
court, power of to make.................. 4953 Oath Of ..........ee. 
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board, place of meeting Of......ccssoeees 3426 taken, When ........ soesccecevees .s..... 82 
memper compensation and mee Be ion SamiK. change street grades, from 
oaiae a a Sele, ar eua ek E EE © VA award of .sessisinscsceacscese spse sevens) 
dütis sisses deesda iaus ocesvescess eee o e D420 election contestS ......ceeee cscseoe s..... L440 
See appointment Ofecisvexs re errors and decisions reviewable suas e e e 6006 
SOL E E E cee ETEA extension on 1 sin pee eaekees 
powers and compensation. Of ar .... 3428 for closure of spi ede rami or 
sutanission of. to electors ........ sickens 3425 from medical examining board, pro- 
election, procedure, ballotS ....cseccceee: 3425 cedure ...s.s.ssces Giese E E E K 
liens for service of sires ..... e.. e. o -3442-3446 how taken, etC......sess sscoecsecsoo oe L147 
marking and branding .............. 3437-3441 in assessment cases for improved neers 
or, for violation of live stock law. .3436 | ce vecccceee csoosassos seccccece ee.. 3933, 3935 
a ne— in condemnation sults ...........08. Soot 5645 
Of (diseases vaciaes. care eed cossneeeineeves 3447 in divorce, power of appellate court....5730 
local boards of health, authority of..... SHT in forcible entry and detainer ........... ss 
authorities may deStroy, when.......... 3448 judgments in contempt ....... 5811 
authorities, power to restrain or ex- lien of judgment, effect upon...........3143 
clude: Seeistcce, «iireeswed oeeaotinde a 3449 orders of board county commissioners.. 359 
ae A in tea curse introducuon, i pore a how and where taken..... 912 
. pena y oe 90- 4¢ 1 poilee Just e, i ~ ecce oooeoe 
damages for .....essessoosessesssosocossee 3492 reas ccsement a a B eaters es liad 
duty of sheriffs. etc., to arrest owners. .3493 reversal, effect upon statute of limita- 
alae pew opona of an a r 3494 TONS os cuei cine se weed Wratten eae wane wah aia 
seased, penalty for importing.......... a stay eee ee 55 
quaro rne regulations, authorities ee AaS nda writ of estitationss.s.0.00 88 
pa eRe RWS be OAW E TE o Supre = 
P re orong and publication of .......... re Baraca o aeaene. motion for.....6522 
Stet of state board to be con- _ amendments allowed, when ............- 6518 
ree errr ie: (ROR Swleke mene ers Sh anp arane: personal, unnecessary...... 631 
failure to give notice of disease, fine ‘for bond. Tor a ene aI aeRO pe ee eae 
E E E ee Mia Mees ta eeteeies Clee 3 when not TEQUITed.....scerccccceeeece.. 6003 
ee Of local boards subject to fine, how executed, conditions Seeeennneneent =)": 
state hoard of ‘health, powers and au- Raditionale when sauna oo S 
Ol E E A O T S 56 | bond for stay of proceedings............. 5 
authority of state board over local..... th Bond reac Poh marae Serie ar aN pecs 
punishment for disobedience ......... e. 408 exceptions te ers rata ee ee ae e210 
State board may destroy or Isolate...... 3459 briefs, time for fill A d ‘serving... eee 
ea poata may ays Witnesses.....3462 calendar, cases noted oh When sss 8516 
3 nesses, how paid........... bah 3 ES = 
ee ae eee ooo: ae R ea aria EET 6528 
state board. records and report of......3464 ment casa execution of eae 
Peal A AE Sete beara coe sera de sana mentees AEREO on .. 6029 
ta invesirate coca: Sat E runs pending Sah ack 6529 
cence enter cen cenees of imprisonment deducted from 
eer ees cempel local boards to sentence, when ........ ETS 
local boards to notify state hoard of dls : no appeal to state, except ..........06. 6500 
NS ata Eo HOU So ouatd nals 945 bail, judge to fix, when ............... 6530 
fine for non-compliance with order of defendant may close argument ...... 653 
state board .............. eres 3461 d proceedings d PSN AN AANA wa 
condemned, may be Killed without ap : amages, award of ....essseessossssesesss 6522 
WrAlsenicnt EA WLO, ee death not to affect, substitution of rep- 
Amawer— Sia PEES : r Taa ai E eee ee er 6527 
ee Counter Claim; Pleadings; Set- ecision ow given E 60 60% 0:60 80 Perera ar ae 6521 
Off. dismissal of. motion for ..........s..e0-- 5 
argammishment see Garnishment. Stee Jad Pasaiak Te se pias a 
rmative defense ......... seses .. Rment on... oS 
attachment. when debe nol due 4912 ons execution countermanded, when......... 6511 
defenses haw slated ooo ee AA final judgment ...e.essssssonoseseecsoeces.. 6500 
demurrer to part, answer to part »......4914 final order after judgment ............... 6500 
demurrer to. when to be taken 4916 hearing of motion to dismiss, etc....... 6518 
denials. suffilency of ..............4912 note hearing, postponement Of ...........s6.. 6516 
in actions on: forelzn judements...... 6049 hearing to be on merits _.......-..eeeeeee 6535 
in eat to modify railroad freight ee APPERT TO eee pean 
FACS: ee ees gree GT eaa DOT). f htuinatian ramalna in PAAR mandingo i 
inconsistent defenses ...... 20/0072. ice injunction remains in force pending... .6507 
in distraint of property...........eesees 4941 judgment against appellant and sure- S 
in ejectment, what to be pleaded in.. a on ean alon E ae ONT o 
eoeoreveeeoeneeereeveeseeeve ê voseo eoboooooool e 5 p E E ig 2 2 
in forcible entry and detainer..... te ab Jurisdiction of lower court retained. ...6515 
in: partition. what must Noe es mode of. prescribed exclusive ........... (37 
joint debtor. summoned Alten judgment 3123 nonea E i InN erseccsss TERRENT ET T Ie 
uc -men or want of SF fod bole ae de vee he 50) LIU Ui ae w eee ee nee @eroeaeeeeeasvseneeseneenvoes a Å 
M aen of libel or slander........... 1029 Bae PP a E rizhts...... Hee 
making after limit expired .............. 9 PAN ° 
after Judement allo E “3986. Ea orders in attachment.............0eeeeess 6500 
negative pregnant, what constitutes.. order refusing to vacate order of arrest.fi00 
ea sea M512 Hote? |! eee eee eee 
objection, when to be taken by........-. gong | Power, extent Of eee os .. . 6021 
TEDIN 10 S ae A OI AeA AE R i|) TECord, Waat CONSULTES seersei tisie Spia 
sham and frivolous stricken. when ....4913 record, supplemental ......-..-.seeeeeeeee 6513 
special defenses ...... cccccceccecee. 4912 note rehearing. limitation On .......scececenee- fy 24 
to amend complaint. effect of fallure...4910 FEMI 6ics 5 .02s> sasea t En nea ES 6524 
what defects waived by failure to ob- restitution. writ Of .....cceeecscesceoes » 6526 
E a Mick cle N A oee ee ears 4911 | review, scope of ....... seseseseeeeseseeees 6520 
ud mar pi forth ivssei eck baweewcd 4912a rules Bis pevlatiens ee re a eee: 6536 
: contain ......... ba ae hth 4912 second appeal .....s..ss sesecsese oe rere 6519 
_Appeal— stay Of proceedingS ...ccccccccccescececess 6506 
From Justices’ Courts, see that Title. temporary injunction ... š 6500 
From Military Courts, see Militia. time of taking ......ccccccseceec scence ee 65 
Aan 
sloners, see Public Lands. PRENE ig ee on Caine ance ne a 
condemnation, cities first class....... 790-804 transmission of record, when... agaueaees 6513 
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Appearance— 
attorney without author: proposa- 
INES soe owus, mirosea n E a aoa 47 
personal, unnecessary in supreme court 
rights of d defendant after. Ba e 4886 : ‘48868, 


time for, in justice’s court .........00+-G000 
voluntary, effect Of .....sssssssossessosso 
what constitutes .....s.sssesesessocesoas. 4886 
Apportionments 
See Senators; Representatives. 
Judges superior COUrt .....cccccccescecces DOO 
Apprentice— 
indigent minors to be, when ........... 309 
Appropriations— 
See Eminent Domain; Water Rigts. 
accounts under each head of, etc., 
treasurer tO keep .....cccccccccccccece 
certificate of Indebtedness to. issue in 
default of ........ EPERE -.- 150 
for public institutions, attorney gen- 
eral to enforce .....ssss sees jab Mewneee 
warrants drawn not to exceed ...cessoo. 149 
warrants for unliquidated claims not 
to issue without previous.....c.s.ee. 


Arbitration— 
agreement to, how made ........-.eee.--0103 
arbitrators, oath . AEA EINEAN fie Sees «++ -5104 
powers of ME waW Rr G Oak E eae oes eese. DLOS 
contempts before sees. csere.. s.e... 5110 
compensation for ........... E 
penalty for failure to attend .......... 5105 
evidence before, rules Of ....s.s.ssssese. 5109 
award, sealing and delivery of .......... 5104 
enforcement Of .ccccccccce ceccccccceces dIOb 
judgment on, woen PAA E LE E 5104 
exceptions to ........ ea ee Aao IUO 
amendment of ..... Sue CE e.s.. 9107 
affẹinrmance of, force and effect of......6112 
lien of, manner of securing ............ 5112 


claims against decedents’ estates. .6241, 6242 
costs, NOW taxed ......sse cccccccccccccees DILL 
execution for ......ses ssesse isiewiedbiers os OLL) 
county indebtedness. on change of line. 50 
differences authorized to be eupmcted 


LO E E E E A sts. Sena tnewiaee d1 
indebtedness ‘between. “old ‘ando new 
counties ....... gaat 
inspection of grain, grievances subject 
to e@eoeoeeneeeenece @eveeveaeovene eereeeerataveoees 

Arid Lands— 
acceptance of grant of .........ssssssees. 2085 
appraisement of irrigating system ..... 2094 


acreage, limit saleable to one person....2105 
bids for construction of irrigation sys- 


tem sesse Bakes cin peeen eee Reet eee 
bond of Contractor ........ cc cece ccc cccees 2091 
certificate of indebtedness, when and 
how made ......s.eses sessssseesessos 5 
form and requisites of ...............5. 2093 
certificate not to create debt against 
State ........... uiidinareeun ie awe eae os e 2093 
redeemed, NOW ......cces ccccccencevccves 2093 
commissioner of, who ls, powers and 
duties öf edie eeed ava nescadteawe see esri 
commissioner to surrender records to 
SUCCESSOR ..esssess sosossosos sesessoeso 2108 
constuction work in reclaiming, how 
PIG! ieteecererd a: aee am a Gatelave Bod: 0k eG ales G 
contracts, how awarded ..............06. 2090 
contracts of arid land commissioner 
recognized .......soss cedevs dvcveer'enc 2106 
contract of reclaimed lands, who to ex- 
CYCISG> 24 eicike Leweseees, 266 Cewek etaes 
contracts of sale of reclaimed lands, 
when may be made ........ccccceececss 2103 
contract without bond, when ........... 2091 
entry of lands for purposes of survey...20% 
condemnation authorized .............. 
“irrigation fund,” proceeds of sales 
kept- eneee sarate aoaie e rane ce: 21 
lands to be included in ......sssssss.s... 2095 
maps to be filed with secretary of in- 
terio D iaeei acu ssecte, MEOIN e 2087 
patents from U. S. to be applied for....2087 
application for .......... o see tuae eect 2107 
titles, patent from state ........ tveswaca sede 
Board of Directors— 
commissioner of. anpointment..... 2086 note 
moneys recovered in actions, disposition 
Ole ease. E EE ie tee eel ae ueokeien 2102 
notice of first election, tenms of......... AR 
Officers of board ......sesso cece cece cece e. 2099 
powers of ..... ven eer pe Secale eae 2099 


bonds of members of ......... esoe soes e Z100 
prosecuting attorney legal adviser of...2101 
duties of ........... baeS bid se Caw wasecelUL 
to manage, election of, ‘ete. Pe ere ey 
Armed Bodies of Men— 


organizing, etc., unlawful, when........7085 
Arms— 


See Militia. 
Arraignment— 

See Criminal Procedure. 
Arrest=— 

See Arrest and Bail; Criminal Pro- 
cedure; Fugitives from Justice; Ne 
Exeat; Vagrants. 

appeal from order refusing to vacate. .6600 
apprehended danger .......6 ceccvcccceces 
authority of fish commissioner to make 
militiamen exempt from, when... .2005, "3010 
resisting fish commissioner, penalty.. . 3329 
resisting, punishment ....... cccccecccece 
sheriff to make ....... PE E E EA 
telegraph may pe DY ce eesuens stew ricevas 
Arrest and B ; 

See Ne ee 

Justices’ Courts, see that Title. 
arrest of gerendant in civil action, 


when ........ ee Cree NEEE 5463, 
bail, court to fix. Sa pian atuky and soaw ee e.. o eoo. D408 
bail bond, conditions of. wea ene elas ey Ste 6473 
ball may surrender defendant ..... s... DATS 

may arrest defendant .......cccescecessDhid 
action against ........... anit, Sa teatew was 5476 
exoneration of ........6.. Pe ern ene SATT 
exceptions tO .cccccccccacccccccecccsccee sd4 iS 
notice of justification .......... cece eee 5479 
qualifications of ....... ccc cece cee e cece 54) 
justification, how made .............06- 5481 
Order approving ..ccccccccccccccvcecscece 5482 
deposit in Heu ..... ccc cece cece cee 5483, 5491 
money, sheriff to pay into court ...... 3484 
substituted for money, when ..........5485 
money, disposition of ........... PANE DANG 
Hable to sheriff, when ............ e... . DASD 
bond of plaintiff .............. esseoaoe s. D467 


not to fail for want of form . a voce eee eee -B492 
escape, liability of sheriff for ............5487 


fees of sheriff ........... oe. Sane aww sated 5472 
order of arrest, proof for ................5463 
proceedings to vacate .......cccec cece 5468 
Sheriff, liability of ........ ccc cece wee ucee 5488 
warrant, when to issue ...... ... ....oo.s D469 
what to state «pec dies vee ce bic aewecwens 5AT 
defendant to have copy ............. 471 
NOW executed .....s.ssso sesesseseesses.. 5472 


See Criminal Procedure. 


Arson— 
acts, when not deemed .................... 7101 
alders and abetters deemed principals. .7097 
attempt to commit defined .............. 7100 
aitempt to commit, penalty ............ 7099 
GOURCH.< since ny cease eae daa 4k oom EEN 7094 
instructions ....... co.cc e. cece ....6946 note 
married women, when lable ............ 7098 
murder in fires degree, when ........... 7096 
Dinishment fOr ....... cccccccceucs Voeiptane 70 
structure defined ......... aie 6.06 sew e4 soe 1095 
Articles of Incorporation— 
See Corporations. 
Asotin County— 
boundaries Of ...ccc..ccece ceccccccccccceee 2 
Assault— 
deadly weapon, exhibiting with 
threats e@aeeceseeeeeee eee erenvneenes ea2e0e eeto‘ 7TAR3 
definition and punishment ............... TONS 
instructions ........ sesessse ceccces 6946 note 
intent to commit felony, punishment.. thi 
limitation, civil action for ...... seats 4801 
provoking, punishment ......... ...... e.. AOD 
revalvers. to do Injury. penalty....... .. . 1082 
with deadly weapon, punishment Teses T05 
Assault and Battery— 
definition and punishment ........ seen ee 1054 
horsewhipping, punishment ........ eae e T059 
jurisdiction of justices over ............ 4583 
limitation, civil action for ..............4801 
Aasembly— 
disturbing, penalty ...... sde skies UTE | 
governor may suppress, unlawful...... 100 


religious, disturbing, penalty ...........7076 
Assessments— 
See Revenue; Special Assessments. 
assessment year defined ..........c.. eee: 1722 
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Assigneec— 
action by, if chose in action......... . 4835 
bond of Surety Company may make...1534 
costs of, included in expense ..... nivesien 1099 
laborers’ liens, must pay when...... 202-0923 
Hable for costs in civil action ........ e.. D181 
Assessor— 
See County Assessor. 
Assignment— 
in trust for grantor, void, when ........ 4576 


judgments, rending ............ ..6133a, 0134 
mechanics’ liens, rights vested on......5406 
mortgages, record and satisfaction ....4560 
Assignment for Benefit of Creditocs— 
assent of creditors presumed ........... 5842 
assignee, qualification of ..........5843, 5844 
election by creditors, when ...........0043 


appointed by judge, when...... eeso.. S43 
bond Ol 4 iso sense. rertstste itdouteescesse Dene 
subject to court’s orders .....s..ses s.. D549 
powers over assets ...... seis: eraa 5853 
commission of ...... dee” Sevveve sdeswecseeOOr® 
removal of ........... ccccecseses A s 
failure to qualify ........... er eee 5854 
death Of whocse ceo ieoies Bechet ea: 5854 
successor, powers Of .......e0e Rte Peat 6854 
discharge Of sisicsca secvidaneesees de e. 0809 
or receiver, sheriff disqualified as....5856 


claims, exceptions to, hearing, judg- 


ment ........ aa Ba tet eeweas Sea ns Serine 5847 
creditors, list to be filed ...........cc000- 5846 
meeting wher called ...... secccce e.. e DM3 
proceedings of ...... cc ccc ccc eee e 804500540 
debts immature, claim for .............. 5852 
when barred .......s.sses ives. esseen TINDA 
debtor, examination of ..... seses esooooe DSDU 


deed, form and requisites of...........0+-5843 
dividends, when authorized ............. 5848 
employees wages, preference, right to es 
exemptions from ...... re EON AT 

claim and contest Of .....ccecceccceees DSDS 
final account of assignee ...........6.06-0848 
general, validity and effect of...........5841 
inventory, to be annexed ........0.0000 6.0843 

of additional property .................5851 


jurisdiction of superior court in........ 4663 
lst or inventory omitted not to inval- 
TCE orre Beckie: cara: SEY e daaa e Sores wee we 
notice of publication ........ was@ieeseee as D040 
perishable property, sale of ............ 5543 
Bale of real Property ...cccccccccccccccccs 5853 
Associations— 
See Corporations. 
Asylam— 


bastardy suits, of property ..... AERE 5862 
claim to property levied on, or....5262-3266 
affidavit on motion to discharge........ 53 
amendments, when allowed ............ 
appeal from orders in ...........ccccceees 5 
balance of proceeds, disposition of..... 5370 
halance of property, disposition of..... 5371 
beneficiary fund exempt from, when...4452 
collection of balance in execution ..... 5371 
compensation of officer .......... E 5358 
construction liberal ........... asossee.. DIMM 
discharged, When ...........000 seseo s.. -D378 
discharge of, motion for ................ 5376 
discharge on counter bond .............. 537 
examination of defendant for dis- 
CON OLY 65 vise oda 5G Mehta eee ea aaa DOS 
execution unsatisfied, proceedings..... 5372 
garnishment of sheriff .........asessss.. 5367 
of defendant’s judgment debtor...... 5367 
Of executor sesssessssosere oerreesesee... 5367 
hearing of motion to discharge ........ 5977 
inventory of sheriff ............. isa Vewern OOo 
judgment entered, when ............ vee 0304 
judgment for defendant, effect of......5373 
judgment on counter bond ............. 5375 
justices courts, limitation on powers 
justices, jurisdiction to issue .......... 468] 
moneys, etc.. return of ......... riren 5356 
moneys in court, NOW ........c cece eee ee DSR 
perishable property, sale, when ........ 5365 
proceeds subjected to judgment ...... 5370 
receiver appointed, when ............0.- a3A4 
sales, how conducted ............cccceeee 5370 
Writ of— 
additional security .......... se... ieee ce 5356 


answer, when debt not due .............5358 
Affidavit for writ ........cccccscsccccceee D351 
application for, heard on holiday.......4712 


bond, action on ........... ee ree rene o GY | 
bond for @eeesecske (E SE SE SE E S E] . EE E RE; E AS 
damages for wrongful ..... P p Y f 
debt not due, granted on, when .........5362 
granted, when ........ E E REEE eres 
following property inte adjoining 
County sesoses cesosoe seser sasssa ess OSL 


writ, issuance of, when .....es.sss.ess.... 5351 
contents Of ......ssssses coccccvccccccce od308 
how directed .......... er re ret si 
order of executing ..... Perec eye ee . 5390 
manner of levying ...... ScaSeteeeeuakeesaaoe 
amount of property taken ............5358 
different counties ......... ere rr rrr er DSD 

writ, return of ......... Vick wee oe wesc wees T g A) 


Attachment of Persons— 


contempt of military court ............ 2034 
enforce order to satisfy claim .......... 5459 
enforcement of judgment in quo war- 
ranto, by ..sessessssesssso sereoo PT E:T 
executors and administrators .......... 
E aS ree mete ene 6171, 6185-6187 
executors, etc., to compel accounting 
sheriff for misconduct ............. serdaeie OLS 
witnesses, for refusal to appear........ 6001 


Attorneys and Counselors— 


admitted, when and by whom ..... oe 4059 
appearance without authority, pro- 
ceedings ......ceceee eae waters Bene .- 4767 
attorney defined .............5 cccnccceces 4758 
authority of, may be required .......... 4768 
causes authorizing removal or suspen- 
BION: ayes pete. eee es Gass eae e.ses. 4175 
change of, how affected ......... ecese oe. 4769 
clerk of a court not to act as, when....4726 
counsel defined, authority of ...........4758 
county auditor not to act as...... s.s... 405 
death or removal of, proceedings.......4771 
defendant's right to in criminal cases | 


P E E E ET eie Mahia ae , RRG 
duties of enumerated ............... e... 4700 
examination and oath ..... Ire e. 4760 
exemption in favor Of .......c.cccccceee DL48 
fees as witness, not allowed......... ...1614 
fees fixed by court, when................ 5166 

allowed AS COStS ....cccccccccccccccccess 5165 
in garnishment .......... .cccees E 5413 
in appeal in supreme court............ 6928 
in mechanic's Hen foreclosure ........ 5911 
in foreclosure of loggers’ lHens........ 5946 
woe officer may act as. when....... 4698 
fen of, exists When .........cccccccccccce 4772 
notaries as, may swear client ........... 248 
notice of application, fee .......... 000  ATH2 
notice of change and substltution...... 4770 
proceedings for removal or suspension 

Maite E n a E Beene E a a TS 4776, 4777 
proceedings where lien exists .......... 4774 
prosecuting attorney not to act, when i 
refusal to deliver money or papers, 

proceedings .....sesoe sscseseses oossoo 47 
requirements for admission ...........e-- 4761 
Sex not to disqualify ......... cee cece eee 4764 
sheriff, deputy sheriff, coroner, not to 

practice aS .........06. A AEE t) 
who may not practice ......sescsses 4763, 4778 


Attorney General— 


advise and assist fish commissioner... .3023 


advise dairy commissioner, etc......... 
advise state grain commission and 
prosecute i4ccc cial: sesessosee 4akS vows 2892 
ald state auditor in compiling forms... 365 
appear for state, when ........ cece eee 100 
appear in contests in U. S. land office. .21% 
biennial report 10 governor ......ccceeee 170 
hond, approved, custody of ...........4.. 167 
claims. etc., referred to by state 
auditor, when .......sesesss sssssesooe 151 
commissioned by governor ......ssssses. 167 
condemnation by state, to appear + eae 
PEE E EEE ah eect E T ee : 
contracts, etc., prepared by ............ 169 
corporate affairs, to inquire into, when. 100 
counsel in actions against state........5610 
dentistry, prosecute in supreme court.3033 
duties of. in general .......... ce ec ewes 169 
foreign building associations, proceed- 
ings against, When .........eccceccees 
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legal advisor of regents of university. .2478 
legal advisor of state capitol TUES 


SIO: ences O E E EE E E 
legal adviser of state officers........... 169 
library commissioners, member of 

WORUG: Sececsdavet eocsotouues, erekta e. e. 2016 
may employ special counsel in ‘certain 

cases eevweonveveeceoe soepeweeweeoee @eeeenvoeoneosee2@ 
moneys received, disposition of ........ 169 
new bond, required when ........... ... 168 

vacancy for failure to give ........... 168 
oath, custody Of ....s.sesssoessosessosose . 167 
on appeal, prosecute offense of prac- 

ticing medicine without license ..... 30 
opinions in writing to legislature ...... 169 
opinions, record Of ........esssssesoeeess 169 


powers and duties in relation to courts.4733 
prosecuting attorneys to aid, when.... 100 
prosecute corporations for failure to 


report. eté sio secsr esT assed osso marSas 169 
public institutions, enforce appropria- 

tions fOr oJecriisosreneie Ereren nantie 
register of cases prosecuted or de- 

fendëd oraiso esecre cess bene kak! sE 169 
state lands, appear in contests, etc....2196 


state library, may take books from. 2. 2006 

successor to have records ........cecoees 169 

taxation, to advise state auditor........ 1747 

term of office ..... Voenis Dunes eee eeu ee O 198 
Auctioneers— 

onan of property handled, to 

BAY © ce ewig Res eee inks OTa E esa 

penalty for violation of law ............ 3587 

record of sales, etc., to keep, how .....3585 

records of, to be kept OPeN.....ee erais 3586 
Auditor— 


See State Auditor; County Auditor. 
Baggage— 


inn keepers, Hens on ........... .-..097b, 5976 
Bail— 
See Arrest and Bail. 
Committing Magistrate May Take, see 
Magistrates. 

admission to, in habeas corpus ......... 5527 
endorsement of, cn warrant ...... e... ORIG 
habeas corpus to admit to ........... 62 828 


judge to fix on appeal, when............6530 


justification OF .......... aavdawse dace: Weve 6702 
moncy deposited in lleu of ..... bass ewes 6877 
offenses subject tO .......sssse sossoessoo 6866 
officer arresting may take ...........6.. 6875 
preliminary examination ....ssssese eevee 6834 
taken in open court ..........6. ete neues 6874 
ward not to be held to .......... ARER 6440 
Bailee— 
altering warehouse receipts, etc........ 7130 
conversion of personalty by ............ 7118 
embezzlement by, when larceny ....... 7119 
Baliliff— 
courts of record may appoint .......... 240 
supreme court, per diem of ............1556 
payment Of sscisrssscsi CAs eiwawe ew warns 1557 
superior court, per diem of ............ 1558 
payment- OC cece seie 4s ued ew see aai ies 1559 
Ballast— 
unlawful discharge of, penalty ........ 7304 
Ballot— 
See Elections. 
Bank— 


See Corporations. 
Taxation of. see Revenue and Tax- 


ation. 
accepting deposits in insolvent, pen- 
Alty aea et, aaan ete tue sed acess 7121, 7122 
bond to county treasurer, depositing 
I cele cade. AE EEA daw ee eeewrea nea 431 
false pretense as to incorporation ..... 7174 
stoerkholders of. Habilit ................ 4256 
Barratry— 
definition and punishment ............6- 7323 


Bar to Action— 


See Limitation of Actions. 
Rastardy— 


attachment of property without bond .Asr2 
child, maintenance Of co.cc. cee eee seses. SAD 
complaint in. form and contents.......A859 
issnes and trial ... 0... ccc cove cc cece nce DSE 
judgment and Hability 7......... ....... 5865 
indgments, change or modification of. .5566 
hen poy realty 56.605 lee hee eee we ots 5861 
notices, when and how given ............08h0 


prosecuting attorney, to prosecute..... 5863 


Beer— 
casks, marks, etc., on, to be filed. .3630-3632 


-icense for wholesale of, by whom 
BVANLCG: gested ~ecuseey se Orionen Eas Ea 2839 
penalty for selling without ........... 2940 
license, how procured ...... panes Sas 2941-2443 
duration Of ..essssssssss csessesssoaoase s ZH2 


Bees— 
poisoning, punishment for ..............716] 
Benevolent Associations— 
See Charitable and Other Associa- 


tions. 

Bigamy— 
cases excepted ......sssss cocccccce sooo. TZA 
defined .......... E E E E teed aars ee LOSS 
punishment for ....... kG Merwe Sens walneeehcoe 


Billiard Table, Etc.— 
billiard table, etc., license for keeping.2939 
penalty for keeping without ..........290 
when deemed to be Kept for hire ieee 2944 
license, how procured .............. 29 
duration GE scs seinde 
Bill of Exchange— 
See Negotiable Instruments. 
Births— 
report and registration of 
Bill of Exceptions— 
See Exceptions. 
Bill of Lading— 
See Warehouse Receipts. 
Bill of Particulars— 
when may be required .............c000. 4930 
Bill of Sale— 
construed as mortgage, when..... 


sheriffs’, of persuonalty ..........ccccceees SDT 
void as to creditors unless recorded....4578 
Birds— 
See Ga 
fighting exhibition, penalty ....... 7404, 7405 
forfeiture and sale of fighting..........7406 
mutilation of domestic, penalty ........ +410 


nest robbing prohibited sorosiane TOOL 
unlawful to kill certain 


penalty sanusa Eats E ees EER 7360 
wanton cruelty to, penalty ............. 7107 
Blackmail— 
punishment for .......... EE E tat 050 
Blind— 


See School for Defective Youth. 
Board of Dental Examiners— 
See Dentistry. 
Board of Examiners— 


appointment of members ............... 3022 
LOVING onee bade eects TTA wie saat 3922 
Vacancles .....sssse e AAEE PEE 3022 

compensation of ...... Siew: aes ae oe USL 

establishment of 2.0... 0... cece c ccc ences 3021 

expenses, how defrayed ................ 3931 

IMGCCUING Sass tayes Gua. wania ee dieten Se 3024 

oath Osos sles aaeain eases ere kee R 3023 

Organization .......ccceeee dia -Vie Reaie tee axe 3024 

GUOFUM: cosy aiesee witwasieeess. search EE e ou24 

surplus funds, disposition of ....... oe ISL 

Examinations— 

appheatión .vctcaneodceue se taname eaea 5025 

TCO: TOT “scireces eee eekanna oi 3025 

QUANNCATIONS) esena einas ssek nisse su S025 

subjects for questions .......... sassssoes 3025 

certificate to be recorded with county 

AUICIUOE Yaw udewed veodiwk vant -monebse4e « 3026 

authority conferred by ...........e.000:. IM 

heentlates registered by ........0.. 3025-3027 

certificate, form of .....ssses ccccccceccce® NIRAS 

successive examinations .......... essee. 3126 

register of former hcentiates .......... 3027 


auditor to record certificates, fee for...)28 
penalty for practicing without certifi- 


CATE ret E sana ween BB Geae eee Ceawes 3029 
evidence of guilt, what is prima facle. .5030 
practicing dentistry, defined ............. 3032 
prosecuting attorney, duties regarding 

Oenes Wass genae Deene O Ea aaa e Sees 3033 
attorney general, duty to prosecute 
Offenses .......... ccccccceee « seeaa tees 
Board of Health— 
See Health. 
State Bourd of health— 
how constituted ........... ccc eee ecw wees 207 
LOREM SS) vemeno senean Cele ii eens: 4 ohwnndoxels O46 
vacancies, how filled co.cc. cee ee eee 2w 
veterinary surgeon, member of......... 2050 
authority Of ....sessecseso re ENEE OREA STI 
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Officers to co-operate with .............. 2951 
supervise registration of births and 
deaths ........60.. eee Seeks “eee iie eas 
secretary, duties of .........cc cece ec ceee 2058 
registration of physicians, ete., with 
county auditors .......... sosesseesos 295! 
penalty for neglect .....ssssssssesee. s. 2909 
report of births and deaths by........ 2959 
reports where no physician, ete., was 
present ccd weisceweeten seroso eTe uee 2960 
penalty serio eee ninao ere iaaa aa, eee 2960 
coroner to report deaths—penalty...... 296 
penalties recovered, disposition of..... 2962 
register of births and deaths, how 
Kept ........... ‘time wees wee E EEN 2963 
publicity Of .....esssosssossse secssorsecs 2063 
board meetings, quorum, rules......... 2964 
secretary to be chosen ...........cece0e: 2060 
salary of and expenses of.............2{69 
members, expenses Of .......cccceececees 2965 
payment of salary and expenses.......2955 
annual report to governor ......s..s.sse. 2066 
secretary to furnish auditor with rec- 
OPUS, ete, tose eereuescuteaen ieee lweeeees 2967 
secretary of state to provide offices for 
board and secretary .......-.ccsecee- 2968S 
board to investigate fatal diseases of 
domestic animals ...............2cc0e: 2969 
powers and duties regarding diseased 
animals «6633 osc acids <badaun dae. seeks 3452-3465 
County Boards of Health— 
county commissioners are .............. 2972 
establish quarantine regulations for 
vessels ....... re re ere eee rT e.o.. 2902 
contagious diseases, duty in case of..... 
E A E A EEE was BSC 2972 note 
funds for enforcement ........... 2972 note 
penalty for disobedierce of regula- 
GONS 6 ecw cs. aoa aea NK Che be ewes 2972 note 
health officer, to appoint ............... 2972 
bond Of ...ssesssseseceose o HiT esot re 2972 
cath of ........ re re re rr ere 2972 
residence Of .....00+ cseeees ata eee) 2973 
quarantine of vessels by ..........66-. 2973 


disinfection of vessels, etc., expenses, .2974 
fees of 


E oessanoso ee ee | 


disobedience of quarantine regula- 
tions, penālty 6 oes dees li ece ceed Kaew cine 2975 
landing of sick, expense of maintain- 
Mg, GCC. sis inc da See esa aE eens 2976 
penalty for landing sick contrary to 
regulations ....ssesssas sssososs oeeseso 2977 
penalty for boarding quarantined ves- 
SOP E E E T S EE A E 2978 
quarantine flags, when to be hoisted, 
pe CW E E E E E A ys 
landing infected vessel, penalty ........ 2980 
removal to quarantine anchorage......20S1 
expense and Hability ........ cece eee eee 2981 
master to notify health officer of in- 
fection, penalty .......... 0 cece eceeees 2982 
pest-house, procurement of, expense of 
maintaining ....... Sepeveled tawerceneuco se 
notice of regulations ....... rere eseese.. LOS 
fines, disposition Of .....sssesesssssesso.. 2955 
City Authorities— 
may quarantine infected person ....... 2986 
non-residents from infected localities 
to notify authorities ................. 2987 
removal of, from state, when......... 2988 
travelers may be examined and li- 
censed, WHEN ....esseses cocccccccceces 2989 
justices to Issue license ...............5. 2989 
warrant for impressment to secure in- 
fected baggage ......c cece cece ceccees 2990 
impressment of heuses for storage of 
infected articles .......c. cece cece eees 2991 


Infected Articles— 


buildings containing, may be broken 
OPCON edere need: eee tiaeeets. aan awis ee a le 
infected articles, expense of securing .?2993 
compensation for impressment ........ 2994 
sittings of courts may be changed, 
when ........... 
prisoners may be removed, when ...... 2996 
order of removal ........cccccceccvcscccces 2907 
health committee may be chosen.......29)8 
health oficer os Mesh ssesosssesesoro 2998 
municipal officers to act as commit- 
tee WHEN - 24 s50sene ies Ser isea esa a 2999 
, may be ordered removed... .3u) 


penalty for non-compliance .......... 3000 


Quarantine— 


abatement by authorities, expense of.3009 
master, etc., of vessel to answer ques- 


tions, penalty .............. 0 cece cec eee 3001 
vessel to anchor, where—health officer 

to board, penalty...... .......... 3002, 3003 
quarantine of vessel ............. ene 3004 
notice to pilots ....... ae a Cane ges auab ene 3005 
entering after notice of quarantine, 


penalty 


powers and duties regarding quaran- 
tine of animals ................... 3447-34165 


organization Of Lo... cccccce cece ccc cccccee 1237 
powers and duties of .................... 1237 
health officer, appointment, qualifica- 
CLONE: Of casera vcs sa ore oiea aS gees 7 
vacancy, how filled .................... 1237 


een Wal Bea gle eh I , aaa ate gee ed 1225 
report to state board of health......... 123 
physician to report contagious diseases 
to board wciraaiwleny Rivets! herdado iinan n, 1259 
penalty for neglect ........... widvapieeeva wc 1239 
expenses, how paid ................ PEE 1240 
prosecutions for violations .............. 241 


S eoawaee coe ae 1242 
penalty for neglect .................... 1242 


cities, first class, to adopt rules regard- 
TEE 1232 


ovo eae enone 


eeroes 


cities, first class, may establish. ete.... 739 

authority of county commissioners 
OVET cia weer ek Wau iene da reerde uniin 2972-2985 

regulations ee in citles.....2986-3009 


sia Wee bss Satara aces 3447-3465 


Roard of Library Commissioners— 


See State Library. 


Board of Oyster Land Commissioners-- 


See Oyster Lands. 


Board of Pharmacy— 


adulteration of drugs. penalty .......... 3048 
appointment of members ................ 3934 
assistant pharmacists, defined .........2041 
DY sla WS 2500 seed cauihs dereen 2 cee is odes Ü 
certificates to be displayed .............3043 


compensation of board and secretary. .3u44 


county attorney to prosecute viola- 
TIONS: .cacavsrawdu a raean ober haces eet 
drugs. record of sale of ............0005- 3945 
GUUICS OL occrcsceseeari eria Mutaietent sewn glen 
examination and registration of ....... 3041 
fees: för ie nats.caGet cavinceosvestecsaee awl 
expenses, how paid .............0000000 ZD 
graduates in pharmacy, defined ........ 3025 
how constituted ........... cee cece ee eee HIRSS 
licentiates in pharmacy, defined .......2037 
Meetings sisreccecess Uuaaeeesesa beda swta Cnty 
organization 209 ccs oo 4 wie eve tad sonno. 3035 
pharmacists to be registered ...........3038 
penalties, disposition of ................. 049 
penalty for sale of drugs without reg- 
ISTRATION oen seui yy ctc tek eeek Ei 36 
prerequisites to registration ............85 
pharmacist, fee for registration ........3 
proprietors responsible for quality of 
TURS s226taet eset Gaver eseeeeee wees í 
qualifications for registration ..........3029 
QUOD: sereine a a a aa aaa 3025 
renewal, fee for cscs sic oves sdsedocen cc 3043 


suits for penalties, how prosecuted.....3049 
terms eevee 


VACANCY .rccccsccceees E E A dee wa wes 3034 


Roards of Pilot Commissioners— 


See Pilotage. 
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Boats— debenture bonds, of corporations, pro- 

See Vessels. visions affecting .............2. Kasse ee 

Bonds, Official— informality not to vitiate ivedecweescess Olen 
actions upon, who may maintain ...... 1519 | Boom Companies— 
additional bond, when may be re- abutting owners may remonstrate ....4390 
quired .....ssesssese seesoscsoos votes: 1522 assorting logs, duty as to ............. vi 
aggregate judgments, limit of .......... 5688 boom structures, power to build, etc...4380 
amount of new bond, how ascertained .1633 duty to drive logs in stream ........... 4391 
approval and filing of ...............00. 1521 improvement of streams, etc., deemed 
auditor to record ........cccceceecececeeee 411 a public use .......ccceccccccccccsccces 
coroner to act when functions of lability for damages ...............000. . 
sheriff suspended ............--seeee- 1531 lability for loss of logs, etc. ........... 4384 
defective, recovery On .......ceccec cece 1520 liability for neglect to assort and de- 
defects and alterations in ........ 5684 note liver .......00. aseo sisa rre iaeo tasecss seas 
failure to file new bond, effect of....... 1631 lien of, upon logs and timber floated.. .4381 
failure to give, vacates office ........... 1523 may appropriate property ............... 4378 
force and obligation of additional...... 1525 may build dams, etc., when ....... c... 4390 
form of, state obligee ........... cece eens 1517 may collect tolls, amount of ............ 4381 
functions of officer to cease, when...... 1531 may incorporate, NOW .......ccccccccccce 4387 
insufficient bond of state officer, rem- may remove obstructions ............... 4380 
GOV E sesh eeseeses ade Lees eeivs 1524 meandered rivers, etc., deemed public 
judgment for one delinquency no bar IBN WEY 8. ...e.ssesssssseesssosse “oohess 
for other8 .......sssessosssvesossoseoses 5687 navigation, shall not obstruct .......... 4390 
leave to sue on, private person to ob- not to injure adjacent lands ............ 4390 
tain Side vihe cocbecsd icawewe seed oes aaea L 5686 | Organized companies may file amended 
lability of sureties on original, con- &Tticlës 65s ores waeekcosdied on: coeiaen 
tinued when ..... iets guaseouseeudes 1532 | plat of contemplated appropriation to 
Obligation of, extent of ..........c.cceuee 1518 De- flled. vic usseesiinssancousutieastonees 
proceedings to obtain ...........cseeecees 1530 | plats of shore lines to be filed, when.. 
sureties, justification of .............008- 1527 | power and authority of .................. 4378 
sureties may be severally liable, when.1528 power of eminent domain, how exer- 
sureties, number required .............. 1526 cised by ............. Corr ccccescccescves 4388 
surety companies may make........ 1534-1546 | record of assorted rafts, how kept..... 4383 
surety, release Of ........ccccccceccccccecs 1529 right to collect tolls—liens .............. 4391 
to whom deemed security ............... 5684 rights to cease, when ....... PAE 4393 
vacancy, how filled ....sssscssssossosse.. 1531 | Boulevards— 
who may BUE On ....esssssesssssossesesoso 5685 See Roads and Highways. 
Bonds, Municipal— Boundary— 

See Indebtedness, Municipal; Cities changing county ..... éSteleje-0e. esa eaiseweaseer 180 
and Towns; School District Bonds; changing county, to include waterway. 44 
Roads and Highways. cities and towns, how altered......1047-1050 

Of Diking Districts, see that Title. cities, may be altered, how ............. 708 

Of Drainage Districts, see that Title. common, of counties—survey, cost of.. 273 

cities, first class, may issue ............ 73¢ costs of changing line .................0.. 51 
county indebtedness .............. . 1847-1853 | establishment and relocation of, by 
county road and bridge bonds......1858-1865 county surveyor ...... sews we eeeedeesee 498 
for construction of boulevards, cycle expense assessed to land, when...... 498 
paths, ete. ........ oeann T 3912-3915 | fences on, construction of ......... 3523-3530 
for construction of improved roads.... limitations on change of county lines.. 53 
IE TE OT E a -3956 monuments of, wilful injury to, pen- 
for construction of irrigating ditches.. M Na T E “aniene oie í 
ae bokeh cited Ua to he ait cole 4180-4182 of counties ......sssososssscsseecsesesee. e. 1-34 
for constructing turnpike roads.. .3863, 3866 Of State ....s.sssessess. Const., Art. xxiv. 1 
local improvements, on property bene- taxes, collection on alteration of 
fited @euesceoeeeeoeeerere seeeneesezsere 1785-1189 county eeeeteoesevesereveeee e@eee evsee ee’ 74 
school district, to cover validated debt townships, how determined ............ 583 
hiss ea vavbn oweaen eis eawroceteacies 402-2405 | uncertain or disputed, of counties, how 
school district, wher and how issued.. ascert@ined ........ csse sek, tees wales 


EN A E EEEE 2387-2397 | Boundaries of Land— 
666-668 action to establish lost or obscured. ...5667 


ewnanip: issued, when ......ccescccess 
university loan to refund state appro- commissioners to survey and locate.. ..5668 
priations .....esssssssoessossoseseese 2501- report of, exceptions to ................ 5668 
Funding— proceedings, how conducted, decree... .5669 
for outstanding Indebtedness ....ccccee. 1890 costs tO be a HEN .....cccccccccccccccccce 5669 
county or city may issue, when........ lxw | Bounties— 
former laws on same subject not abro- Wild Animals— 
gated oere uae Enae EEEE ERA e 1890 for killing, county commissioners may 
form and requirements of .............. 1891 aS a dS oiocck watdervehawreweeccaceds acer’ 
may be issued payable in gold ..... 1891 note amounts authorized ...........cccccee cece 3511 
sale or exchange of .........cccecceeeeee 1891 commissioners to fix rate ............... 3512 
limitations on issuance ............eee0- 1891 auditor to post notice of rate .......... 3513 
notice of proposed issuance of ......... 1892 payment for, method of .............004. 3514 
Dlds lOr Snerten ereraa eS A 1892 scalps to be destroyed ..... bane neous care 3514 
sale, how regulated ...........ccececeeees 1892 | Orders offering, may be revoked ....... 3515 
interest and sinking fund for redemp- Sugar Bounty— 
tion Of sicssccsceas Meat UL ed Hie ee kieheaen 1893 amount authorized ........... cece eee eens 3568 
levy of tax for ....sesssssesssossossssse. 1893 claim for, how and by whom deter- 
registration Of .....ccccccccccccccccccccecs 1894 mined ........ PEENE E ea dew dani 5 
Refunding— president agricultural college to ap- 
county or city may refund, when...... 1870 point inspectors .....es.ssssssesesesse 
form and requisites of ...........ceceeees 1871 to inspect sugar and take evidence....3569 
interest and sinking fund for redemp- claims, how certified and paid.......... 3570 
tion. Gl. eccnkcsscabey so ERE Ea ECEE aTe 1872 | limitation on annual bounty paid...... 3570 
levy of tax to create ......s.ssssseescos 1872 benefits of, accrue to whom ............ 3571 
printing, manner of ........ ee cccccececee +1873 | BOwling Alley— 
sale of, limitation on ...........cececeeee 15:4 licenses for ....sssssesesressessesns 2939-2944 
moneys arising from, application of...1874 | Brand— 
outstanding, disposition of .............. 1874 See Marks and Brands. 
register of, how Kept .........ccccccseces 1815 | Breach of Peace— 
Bonds, Bills and Promissory Notes— See Peace. 
contractors, to secure labor, etc., on Breach of Promise— 


Public works ......... ccc ec eeccees 5925-5927 Umitation on action for ............. . » o . 4800 
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Bribery— | 


executive, judicial or legislative aaa 
receiving, punishment 


peeevreneeeoeeseon 


giving or attempting to give, py i = | 


ment 
judge or court officer receiving, pun- 


tshment 4icudcesidesedewteeed SESIR SES 7201 
telegraph operator, penalty Vee neunee ewes 7341 | 
voter, penalty ...... seseo Kediameseeee 14A, 1426 | 

Bridges— 
See Toll Bridges; Roads and High- 
ways. 
cities, first class, may construct, etc... 739 
cities, fourth class, powers Over ......- 1011 i 
tax for, limit of levy ....sosossocsseso e... wet.) 
County Road and Bridge Bonds— 
purpose for which may be used...... 3820 
tax for general road and bridge fund. .3s2u | 
when levied, rate Of ..e.sssssssssessseso 3820 
County Bridges— 
across county lines, procedure re- 

quired Qcicicacceiia: ninne eee oes U 
across navigable streams, power to _ 

AT A cc ddcerovink A cee et wieeeeias S37 
act not to affect powers of cities........ 3342 
appeal from order of commissioners. ..3$40 
authority of commissioners to build 

and repair .....scesccseesssessoseseeses 3834 | 
contracts for, how let ....... ec eee e ees enee 3535 
counties may join in construction on 

DOURGATY 620 esisenea mead Oene 3838 

procedure required .........ce.eeeeeeees 3539Y 
disagrecment of boards as to tolls, 

how decided 64.0555 ss cic eek ces deine ees 3841 
fines, collection and disposition of.....3845 
notices posted, sufficiency of ........... 3544 
on navigable streams may be free or 

toll s geese E AEE EA R A 41 
railroad companies may erect over 

navigable streams .......... Swanson 4307 | 
rates of toll, commissioners to fix......3MIL 


rules and regulations for protection of.3843 
Bridge Companie3s— 
provisions applicable to ............4333-4350 


tolls, collection OM cccccccccccccccccnnees 04347 
Bridge— 
fast driving over, penalty ........... ies toe 
guide-board, injury to, penalty ........ 7299 | 
malicious injury to, penalty ............ 7154 | 
mooring vessel to, penalty ...........08. 7305 ` 
Obstructing, penalty ...s..esessesesssssoeo 1233 | 


Brief— 

See Appeal. 

limitation on filing extended, when.... 
Building and Loan Associantions— 


by-laws, adoption of .......... ccc eee eee 4397 | 
interest, etc., on securities, collection 
OD > ee Pia a ss VA eee ei ea oad . A401 
mortgages, how satisfied .............08. 4491 
mortgages, withdrawal for forclosure.44)! 
HAMS, USC Of s.ssessese oe hee Sia ee ieee 48065 
requirements for incorporation of......4395 
rights regarding real estate ............ 4309 
securities, extent and nature of......... 4518 
securities to be deposited, where....... 440 | 
Shares, hew held ...ccccewc ces ccccceeceees 4308 
Foreign Associations— ; 
forfeits rizht to do business, when....4408 
laws applicable tO .....c cece eee cece cons 4407 
prerequisites for doing business ....... 4403 
“process” Includes what ........cceceeee 4415 
process on, how served ..........ceceeees 4405 
nrocess, personal service, sufficiency of.4406 


process to be mailed to home office....444 


rights of. when and how forfeited...... 4414 
to keep deposit ......esssssssceseseocoseso 4402 
Domestic Associations— 

amendment of articles ............ ccc ees 4419 

annual report, what to contain......... 4412 

authorized capital, amount of .......... 4409 

bids for loans, applications, how 
tAken oui Nabavcwas cused aiken esicnsios 4424 | 


books and papers open for inspection. .4434 


a number of officers, who may 
PE eer eae oe wee E A Paces 4426 
agiating corporations may re-incorpor- 

ATO Beihai Sek: eee Ses OC ea ees 4127 
county associations excepted ........ 4428 
expense fand. limit of ........ cc cee cee eee 4425 
forfeited stock. sale Of wc... cc cece ees 4422 | 
increase of capital stoek ................ 4410 

meetings. notice of time and place to 
be given .....ceeecees EN E E 4433 | 


Bal. Wash. Code I1—60 


name “building and loan association,” 


Includes what ......cccccccccuccccccees 4416 
notice of increase or amendment....... 4411 
officers of, to give bond, penalty .......4415 
power of state auditor over............. 4413 


preferred stock, issuance of prohib- 
ited <uuiadiindwiseannesseses 4420 

premiums not to be treated as interest. 4419 

sale of stock before depositing secur- 


e@eoeereecnaneesea 


ity, penalty < siivesdin ced e neado eapi o a 4418 
secretary to make statement to county 
BUG R ess codes os hastaeeweee. aeetas 4430 
state auditor to make statement to 
county auditors ......... ccc cece econ: 4431 
state auditor to retain fcesS.............. 4432 
statement of unincorporated, to state 
Auditor 465 ss essccseakes ieaie mera bene 4431 
taxution of property and stock......... 4429 


unlawful issuance of stock, penalty.... 
withdrawal of stock, when authorized, 


NOTICE foie secn cues wan ern EAAS 2 
withdrawal of value on death of share- 
holder nkicesseu anasi iiie wi aeaea eaaa 442% 
Buildings— 
breaking, to make arrest .........cce000- 6870 
defacing or injuring, penalty...........1J45 
sheriff may break open, when...........0420 
Bulls— 
castration of, authorized, when and 
how often flesiecs cia een roeas estoa 3475 
duty of taker-up and of owner......... 3475 
running at large unlawful, when....... 34705 
Buoys, Ete.— 
mooring vessel, etc., to, penalty........ 7306 
' Bureau of Labor— 
See Labor. 
eae erent commissioner, appointment 
GL: c0NG E E A A Ga saee eee 2 
assistant commissioner, ‘salary and ex- 
penses Of ......cceecccccceces isstawiaeesoo0’ 
assistants, employment of ........ eee 2302 
biennial reports OL E E AE T E A tl 
biennial reports to be printed .......... 303 
blanks, etc., for, secretary of state to 
LUPMISH ..c.cceeccecee s seceeceecneececs 3393 


commissioner, appointment. Of erceeeasa cou 
commissioner, salary and expenses of.3304 


compensation Of ....ccccccscasccscsenees 3302 
commissioner or inspectors may issue 
SUDPOENAS: sssssesesncsassin rrote ricee aN 
employers to report to ..........ccceeees 3298 
employers’ reports confidential ........ 3298 
fees of witnesses before .......sssess e... 3209 
members may inspect factories, etc....330) 
Officers constituting ....... ck ee cee eee 3296 
officers and emplovees, duties of....... S207 
penalty for disclosing personal affairs.3298 
penalty for refusal to permit inspec- 
LION: sci wena ee roparennearewes E 
refusal to testify before, penalty....... 3299 
reports to board are public documents.3%'1 
when to be destroyed ....... ccc cee eee: 3301 
Burglury— 
attempt to commit ............ TEE 7106 
definition and punishment .....essss.s.. T14 
intent presumed, when—rebuttal ....... 7105 
possession of burglars’ tools, presump- 
CON: oeseri eesis erene EAE r ana eein 7107 
Burying Ground— 


See Cemetery. 
Bushel— 
Sce Weights and Measures, 
half, in sale of fruit 
Bateher— 
See Marks and Brands. 
Butter— 
See Dairy Products. 
Butterine— 
See Dairy Products. 
Cannda Thistles— 
See Thistles. 
suffering growth of, unlawful ........ 
Supervisor to destroy ...ccececcccese 3579, 3770 
Canal— 
excavation by private contract....4080-4089 
injury to, penalty ........... PERETE T154 
Canni Compani es— 
appropriation of lands by ..........4333-4336 
Candidates— 
bribing voter by ....... ccccccc cece cc ccees 7426 
false neserilons: regarding, penalty....7421 
Canvassing Board— 
See Elections, 


2.3978 
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Capitol Buildings— ' cruelty to, penalty ............. PENEIRA 7071 
See Public Lands. | custody of, on divorce ..........066- 5722 note 
sale of granted lands for erection of.. custody on death of spOuse............0- 4509 
@eseeeeeeceseosceveeevesvneoeeoevesebaeseseneaeaseecea 2244-2252 descent of property of eeeeerueeesesnee se oowoo 4625 
Card Playing— failure to name in will, effect ot.. kesa oe 4901 
minors, penalty for ........... ARE EERTE 7314 illegitimate, rights of in estate......... 424 
Carrier— injury or death of, who may sue for...4329 
See Common Carrier. kidnapping, punishment LOU aoaea aalas 7490 
Castration— | not to be employed in coal mines........ 31:2 
See Stallions; Bulls. | posthumous, considered living at death 
Cattle— Of parent .sessesse sereseaseseoseseoesere 4034 
i See Animals. provision Com on vore seasan enoar a 7 
emetery— right of custody of parents, equal..... ar Y 
articles of association, where filed..... 3077 Christmas Day— 
associations, formation of ...........+.. 3077 See Holiday. 8 
cities first class, powers over ........... 739 | legal holidayS ...ssssssossossesesoenes 4709-4712 
cities, third class, may plat, etc........ 938 Churches— 
dead bodies for instruction and dissec- See Sunday. 
tiOn 5 ese ioeveteets wewcccsccees o 3050-3083 exempt from taxation ....e.s.ss.essecessses 1659 
exempt from taxation ......cccccccceeees 1659 | incorporation of ........ seseeeee 4438, 4445, 4456 
lot aes exempt from sale for tax or aoe YA liguoťs Ned des senwedesicesoeweses 7016 
ODE cise sal ee ase cadeewacue. aanas e... 8078 garettes— 
malicious injury to, ‘penalty nese -ae 1249 license, sale without, unlawful ereesee e. 2H9 
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Cities and Towns—(Continued)— 
assessment and collection of taxes in 
cities of third and fourth classes 
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service of order ..... EEE aes R eseese dL] 
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defective, legalized ........ bh Sase eave . .. 1272 
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may regulate manner of survey, etc..1275 
requisites for filing .............00 . -1262- 
streets, etc., platted are public ‘high- 
WAYS iveccisnd> Esos erdo anoni ER 
streets, grade, change of, damages for .12k0 
damages, how appraised ...........-- 1281 
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appeal from appraisement authorized.1283 
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parties tO cics eerie orreri eneke eee. e. 123 
jury to try questions of damages.. . 1283 
pleadings, what constitutes .........128%4 
costs of appeal, how taxed ..........1285 
damages awarded, how paid ......... 
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streets platted under control of we 66 Wie. 1266 
Cities of I Class— 
organization and government of ....... . 134 
census of residents, how taken ......... 736 
Charter may frame ......... sscccecccccces 735 
freeholders’, how framed EAEE e... dad 
election to ratify ER EE TERE 737 
form of ballot ..... e TAa Grease ace ate S 737 
returns and canvas of election Sarasa 738 
certificate of adoption ................. 738 
recording Of .....esose seessessesosoceose 738 
amendments, recording of ............. 738 
notice of ratification iy eked EA esate 740 
takes effect, when ............ grate a wlan 740 
mayor to certify .............. sarase ae (Oe 
revision and amendment of ..... ...... 163 
submission, for ratification ....... seine T04 
publication of proposed ............. .. 165 
revision, notice of election ............ 766 
officers, effect of upon ............-... 768 
elections, how conducted .......... e... 100 
officers, first election of, when held .... 740 
law construed liberally ............cese0. 142 
Comptroller— 
warrant to issue for special assess- 
ments. s ieiav cetowssncaserewe OEA S08 
assesament certificates to sell, when.... 812 
Treasurer— 
notice of special assessment, form...... 806 
assessment, sales, notice to give ........ 809 
liability for neglect of duty regarding 818 
kept as separate fund ..... Sweesbeweacdas $16 
receive moneys for ......cccccccccccccces 818 
warrants, payment, order of ........ eee. 485 
call of, when made, contents of...... 437 
penalty for neglect to make ....... woe 438 
Legislative Powers— 
where vested ...... cccccsses oo Siink wastes 740 
Extent Of POWETS ...e.s.sessseseseccesooe 741 


amendment of charter to provide for... T 


anchorage, regulate ......escsesses Ss Gon eas (39 
bonds, may ISSUE 2... ccccececcarccccceces 739 
bridges, etc., may construct and regu- 
ALE. ereen (did a a aa welded a eS 
cemeteries and interment, powers re- 
PATOIN Gas sicts de. aede e eieaa e si q 
corporate property to acquire and man- 
BE Oia: orense ira AN EA tee EGS 
elections, general and special, may pro- 
vidë föl s..5 68s bees Sone dag we aeie 
San domain, power of, may eXer- 
A E E E A E odacudtee i 
proceeding relating to ........... . e o 175-827 
explosives, direct care Of .......ccccecees 739 
fire escapes, may require .......ccceeees 739 
fires, extinguishment Of ......cceccecceces 739 
fire limits, may establish ............0.. e 739 
grades of streets, etc., may change..... 7 
health and peace, may preserve ........ 739 
hospitals and pest houses, erect and 
OSI CAI oak chew Code see cany: “eaavewee axe 739 
Indebtedness limitcd ....cccee coccceccceee 73 
libraries, establish and maintain. bisede 739 
licenses, may grant .......s cocveccccecncs 739 
liquors, license and regulate sale of... 739 
markets, establish and regulate ......... 739 
nuisances, mov abate, etc...... ......... 739 
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parks, may establish and improve...... 739 
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reform schools. establish and mainiain. 739 
revenues and payment of debis, to pro- 
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streets, etc., may lay out, etc......... eee 139 
street railway franchises, to control.... 739 
vagrants, etc., may restrain and puns 739 
water ways, construct and improve.... 739 
water works, may construct .......... PSs 
wharfage and dockage, fix rates of..... 739 
wharf, boats, etc., license and control.. 739 
WOLE mt and jalls, erect and main- 
ain e@eeseeeoeneve eeeeeeden @eeevneeceaesseeeeeneaaeven . 
House Drainage— 
applications for license, to whom pre- 
sented e@eeenveatreaase P lee 
board of examiners, how ‘constituted.. 1249 
board of examiners to issue license TS 
license fee .....cceees cecccee co ESN 
board of health to adopt rules for con- 
struction, etc., of plumbing in build- _ 
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sa Pact appointment and compensa- 
on (6) (EE E E E O eeevnveeeo_csn eeeoseoeve@esoe0eoeee 
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license moneys, disposition. of EEEE 1254 
license, revocation of .......... e. e 1253 
penalties imposed for violations...... 1253 
license to firm sufficient .................1248 
plumbers to be licensed ..... PA .1247 
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directors, appointment of ........ jieanes 981 
terms of sterg T bie dees suenan lace . 986 
bonds of ..... é E A E O ..... 987 
serve without compensation EEEa 987 
directors, duties and powers of ......... 988 
donations, receipt and report of ........ 982 
establishment Of ....c.ccrcecccccceccececece 981 
room and librarian to be provided ..... 983 
tax for library fund ......... ... EE ER 984 
warrants on, how drawn ...... pe een ae 985 
Police Matrons— 
aid to be given to, when ............ece0- 1294 
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CSSATY Snes sieada dents! istenes ETETEN 1296 
compensation Of E E E EEE S 129S 
duties of ......... REEI pitta eae aasi .1298 
female prisoners, how to be confined... .1295 
part of police force ............. sebates 1293 
term and removal of ........ PEE 1297 


Special Assessments— 
street intersections, cost. how levied....1117 


ordinance to declare intention ........... 1118 
remedy cumulative .........ccccseeceenees 1118 
assessment, mode of, ordinance to pre- 
SCTIDG. 5 snc casew. save aee ada aaee 
lien of, when takes effect ............. 1120 
becomes conclusive, when .........e... 1121 
objections, when to be taken......... 1121 
corrections, tO be made .....sssssssseo 1121 
objections to state grounds ........... 1121 
appeal, when and how taken ......... J121 
HEATING Of -sser eaen E Das e 1121 
decision transmitted to treasurer....1121 
sale not to take place pending ...... 4121 
DONG: ON sc ddedcaien J4Se Nees) Siors wawa 1122 
confirmation conclusive, when ........ 1123 


iniunctive proceedings, not cut off ...1123 
roll, clerk to transmit copy to county i 


treasurer coca orko ios sedienta tends 1124 
how entered by treasurer ..... s.s.eeses 1124 
ordinance, etc., to accompany roll ....1125 
notice of maturity of assessment and 

Sale: esau man act enea, saaa eaa oa ON SE 1126 
notice of sale, where and when pub- 

Heben. sisis Seiten! VOiedareae ee eee eee 1127 
eale. time and manner Of ..........6.. 1128 

adiournment Of ....ssesses cacccsecces 1128 
redemption. method of .......ccccecenes 1129 
deed, when executed ...... cccccccecees 1130 
moneys. how disbursed ....e.s.essosee e. -1131 
lien. paramount to others ..... Sole uote. 1133 
existing Hens, how foreclosed ........ 1133 
citv treasurer to act instead of county 

treASUTET esac es. Sao se teeta ee oie an 1133 
delinquencies, discharge of, penalty.. tae 
BRAVO sce tigate, aae hea & hes eee oe SO 
remedy concurrent ...... cecccccsencecs 1136 

Taxes In— 


assessor ton certify to comptroller sum- 
mary of valuation IN ........ cer eeees 1778 

liet of residents subject to poll tax ..... 1778 

assessor to prepare assessment roll of 
CIEN  ictGosadve: dawceheacaue awanhdeereces 1778 


rate of levy, council to fix ..............1779 
levy certified to pee auditor..........1780 
county treasurer, ex-officio tax collector 
(0) @eeeeesd e e ee LJ @eeseaeee seeeeeeeeaseoece 
bond of, as city tax collector sasiewese etek 
city treasurer collector of special as- 
BEMMeEeNtsS, tC. ..... ccccccscccse seseo TSL 
collections paid over to city, when..... .1782 
ae statement of county eee 
delinquencica. ' proceedings “governing: ‘asl 
assessment roll of county is that ae relty, 


other taxes, “how entered. ‘on. assess 


ment roll P be! CMS CASS OS ASAE VER eee es 
equalization, board of, “how constituted. + p 
compensation of committee Sidciettiaws ... 1786 


clerk hire, reimbursement of county 


eeevee eeeneevesene @eeeeseseeoneeavsenee í 


for 
Water ‘supply. — 


election to determine plan of ........ 885-837 
Sidewalks— 

renewal, procedure ..... Weta: LRE eos 975 

scope of powers regarding .............. 976 


boulevards, cycle paths, etc.............3891 
See Roads and Highways. 


Cities of II Class— 


name of @eeeeeeooveesea Seeeeeseveeeeseeeteneseenuese a 
rights and privileges OF E A 
wards, division into ......s. scccccccucccs 562 
council proceedings, how conducted.... 854 
record of eseeeeoeeneve (EHE KEKERE EN) eeeeeenecen 
powers of, enumerated ....... esesossesoee 850 
claims, auditing and allowance of..... . 856 
expenditures, limitation on .........857 
Streets declared public .......... wecccece con 
contracts, how let ........... ... 


orders, entry in journal eiNS ae oes eewasca OOO 


ayes and noes, entry in journal ....... 866 
ordinances appropriating money, how 
passed ........... ....... 867 
library trustees, appointment of Senia 868 
taxation IN Aeon unl eerus ANa 869-895 
police trial commission ......... seeteeewe SOL 
police court, establishment of ......... 908 
jurisdiction OL osseve veicwan esx tee ome o8 ‘iit 
powers of .........028 cece ib Waeedeawebaw GLO 
Jüry trial ooerscssoreccie seow a tales oa esien 910 
dockets of ...........00 ce ceee er rey 911 
seal, transcripts as evidence nA . 915 
renortS Of fussy tes pesana See Tekes iieeees 916 
salary Of eenei grated 4 xcecd AES en . 917 


appeals, how and where taken ......... 912 
prisoners, where and how confined.... 914 


chief of police, salary of .......... ...... 917 
fees collections and disposition of...... 917 
Justices of peace, powers In ........... . 918 
interest not to disqualify, when ....... 919 
Officers— 
enumeration Of ...... sesssssssee ssessoso 842 
election of .........:. eel? dbase Osama ata ae 843, 845 
term OF ns cuneta ee. sae the Sate takes Caen 843 
election, manner of conducting ........ 844 
vote canvassed, how and when ........ 845 
oath and bond of ....... cc cece cece ceee 846 
vacancy, when may be declared........ 846 
WOW THIGG: eoreriscis cccsdrdart erriei sucs 846 
removal of officers, how .........ese. we. 847 
security may be required of ............ 848 
compensation of mayor and council- 
MEM aeeie aie sed canes ca Canes ea be 849 
salary of collector and street commis- 
missioner .....s.sess -Recadesaa “Sxekdeks 
extra compensation allowed officers, 
WEN. cia ese: 250 es shan aioe ....- SOL 
council, how constituted .......... ...... 854 
mavor, duty and nower of ......ses. 0 896 
president of council, duties of .......... 897 
deputies, compensation of ........ . e... 898 
chief of police, salary ........... ccc cece 899 
treasurer, Salary ........5 c PAIERO D 900 
Autles Of T N vats Oalowdne 901 
city clerk, duties of .............. (eeeeaes: 902 
salary OC aie, eee isvtwdwscee: DOE 


police force, how constituted . ...e..s.soese 905 
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Cities of II Class—(Continued)— 
policemen, appointment and removal 


oO eeeosvevV2vees #8 Beeaeanete e eeaeoeonoe@ae ee eee eee 

attorney, duties of ...........00. ievivetas Ble 
Eminent Domain in Proceedings— 

authorized ..... Jesse, be0e ks areae ERES EENS 1292 
Police Matrons— 

to be annexed to police force in........ 1293 

duties Of ....ssssesss cssoo A AEE cenaa 1293 

aid to be given to, when ............ee08- 1294 


female prisoners, how to be confined...1295 
appointment of, recommendations 


necessary .....cseee iano raw aes eseese. L296 
term of, removal Of ......seccceees Siva see 1297 
compensation Of ....e..s.sssese cocccnccceres 1298 
Public Library— 
established NOW ..cccccseee cocccsccececes 981 
access, free to Inhabitants .....c.eeeee 989 
Hbrary fund, tax to create ...........5. 9S4 
warrants on, how drawn ........eeeeeee 985 
directors, powers and duties of......... 988 
appointment Of ....sssssssessessosose .. 931 
terms of ..... re res en rare 986 
bond Of ascceiexcaveviewwas EEEE 987 
serve without pay ......ssssesresososoosse 987 
donations, receipt and report of ..... 982 
room and librarian to provide ........ 983 
Sidewalks— Siete: 
renewal, procedure ...... wsccecee „e e e 910-916 


Cities of III Class— 
“See Cities and To~ns. 


name of .....ssssoss sossoasooo ENANTA 925 
rights and privileges of .....s.ecssesseoso 925 
library trust-es, appointment of ........ 933 
council meetings, when held............ 934 
ordinances, limitation on, passage at 
special meetings ........cc.ee cee eeeee 934 
quorum and adjournments ...........06- 935 
mayor pro tem, appointment of ...... .. 935 
power and duties Of E E 
pro tempore 2... cee sseessesooo a pute DDS 
treasurer, duties Of .....sssssosses wee oe 954 
city attorney, duties of elo aeten bas waren OL DO 
city marshal,, powers and duties ...... 956 
deputies, may appoint .......... e....... 906 
officers, council may prescribe ad- 
ditional duties ......... wt Venas Tas . 957 
Police justice, election ....sessse sesseseo 962 
justices of peace as ..... retan be wwaa ne 962 
jurisdiction, practice and procedure. 962 
certiorari and appeal from ............ 962 
marshal, election by council, term..... 1291 
officers, dispensation of moneys re- 
ceived Dy ...e.sesssocceso eee eee ees 
contracts not to be interested in ecis 968 
ea la presentation and approval 
veto, proceedings ON ......ccececeeccecs 935 
passage Of .....sseseso sossoosseosoososoa 935 
limitation on. passage of, certain.... 98 
publication of ..... e e ceeds Eaa Sa 926 
when take effect ...... anae aA 3 
entitling Of asics ie iki neene Case see euwera< 36 
how revised or amended ..........eee0. 936 
votes necessary tO PASS ......e.eeeenee 936 
enacting clause, form of ...esssessesse 939 
violations of, how prosecuted .......6- ui 
AS evidente s..ssse ssessesosas cssssoecsoo 1299 
Officers— 
enumeration Of .......... ee. EE 926 
ëlection Of serariescediea seese aiaa ie 927 
terms- OU sh o0a55s seine ooianmesi ern h ee ee 927 
poundmaster, appointment Ofans 927 
city engineer, appointment of ........ 927 
bond of, certain .......ssssses seen is 928 
Oath Of Seeie ceeded EPET TEE a 928 
compensation of to be fixed ............ 930 
elections, regulations affecting ........ ass 
eligibility tO OCE 5 aiaiece tina wwe saeee N 93 
vacancies, how filled ......ccccee sosssese 929 
vacancies in council, absence consti- 
tutes, when ....... ESTEEN EIEE 929 
Powers— 
buildings, may erect, efC.... ssessosesseo 933 
cemeteries, may plat, €tC....... sssssses 938 
dog tax, MAY IMPOSE ..sssessersssssesses NDS 
fines, ete., may IMPOSE ...essssessesessso 93S 
fire apparatus, may provide .....s.sessee 938 
fire limits, may establish .....cccesceees 938 


franchises on strects, may grant ...... 33S 


a ee e aea aa a 


kcepers of houses of ill fame, may pun- 


ISR: hse he Ue kb alae aan Moaea an eA a 938 
library may maintain ............ sore. 938 
appropriation for ......e.sesse cece ccncccce O38 
licenses, may grant ...... Ee ee en .. 938 
ordinances, may pass .......... oenen 938 
policemen, may appoint .......... cesses. 3 
poll tux, may iIMpPoSe ........006 soosse.. G38 
prisoners, may WOPrk .......0.2 cccncccccs a3 
property, may acquire ‘and hold ........ 938 
rivers and streams, may improve ...... 938 
sewers and drains, may establish, etc. 928 
streets, ete., may establish ............. 938 
taxes, may levy and collect ............ an 

limit of LOWY “alive deta u Ee aa e 938 
Water works may acquire,etc...... .. 93 
wards, division into ........cccsccccccccces 938 
assessment for local improvements ... 943 

procedure to lay and collect ......... 243 
claims, audit and allowance of ........ a40 
eminent domain in, procedure author- 

IDO. EE E E E O aed 944, 1292 
imprisonment in city or county jail.... 941 
nuisances, preventment and abatement 

OP oe ces cudes aca tee ages oars ae Se een 49 
warrants, issuance of ..... EA E 940 
peor and iniirm, may support .......... 959 

taxation for ..sesssososss sernoossese.. e70 
sidewalks, renewal procedure .......... 975 

scope of powers regarding ............ 976 
fines, etc., paid into general fund ..... 946 
bonded indebte ‘dness fund .............. 946 
river and water front provement 

fund eosin ek seecae os E . S47 
public work, contract for, how ........ 448 
unplatted land, amount limited ........ TIS 
Public Library— 
established how ............. eg sam A 981 
access, free to inhabitants ............. GS9 
directors, appointment of ............... ar11 
cnd of cece es cease Mi soteteee E areas fase 987 
terms of ethene ccs: sariini kocia vlad’ ... 986 
room and librarian to provide 953 
directors serve without compensation. 987 
powers and duties ........... ....... oe. 9S8 
donations, receipt and report of....... 982 
library fund, tax to create .......... ... OS4 
warrants on, how drawn ............... 985 
Taxes— 
asscssment and collection of ...... 945, 1810 


county assessor ex-officio city assessor.1811 
county treasurer, ex-officio city tax 


collector .....cecee ccceucesee cleeee ... 1812 
assessment, when made .......... .. 1813 
manner of listing and assessing ....... 1813 
equalization of, by what boards ........ 1814 
county auditor to certify to city, equal- 

ized valuation ............ sc. eee. e 1815 
levy to be made, when .................. 1815 
tax rolls, county auditor to extend....1815 
collections, time and manner of ....... 1816 
collections, return of to city when..... 1817 
taxes, when due and when ‘delinquent. 181§ 
delinquencies, how enforced ............ 1819 

Disincorporation— 
aüthority TOP wssavecods: accuse Soares eews J054 
petition for ossec crec T 1055 
Clection ordered .....ccec sacccceccccccuece 1055 
receiver elected, When ............. cece 1955 
notice of election, contents, publica- 

WOM) ecu E ackacars acct 1056 
ballots, form Of .........0.. cccccccccecece 1057 
election, how conducted ..............0.. 1058 
voting, manner of ......assease sossar.. 1058 
Canvass of sorteos eirese aa a ca 1059 
officers, functions cease when .......... 1059 

Receiver— 
bord. custody of Gccaiseeds focduesbsce cox 1940 
failure to GQUAMEN cere eva hs ota aecciaeuns JOEL 
failure to qualify. procedure on ........ 161 
quties enumerated cocccccce cacccecsecacce Jen? 
Sale of assets DY ..... ccc cece ccc cccecee 163 
taxation to Hquidate debts .............. 1083 
commissions Of ........0. cee ccececs saso. 1054 
may sue and be sued ........ ce cece ee Us) 
removal for cause, procearre .......... TOER 
diseharze Of scones serdarsat biede bohet 1067 
court may appoint, when ............... 1068 
census, preliminary to .......... aasre. 1059 
streets to remain public ................. 1070 


(References are to Sections.) 


Cities of III Class—(Continued)— 
road districts established over terri- 
tory EEE T E obariaicn fais. eee eed aes 1070 


GENERAL INDEX. 2179 
tax levy, system to be provided ........ lia 
tax deeds, effect as evidence ........... lorta 
assessment deeds, effect as evidence...10172 
taxes for bonded indebtedness ......... 1018 


pair red Xe 
Cities of 1V Class— 
See Cities and Towns. 


name of ....ssssesss Silvera EAE 995 
rights and privileges of ......... ... ee UD 
Officers, enumerated .......... sccccccees 996 
election and appointment of .......... 997 
terms Of css eee hed) ach heal hed oe ose Me 997 
oath and bond of .......... . alates Wad oaia A GOS 
vacancies, how filled ............ cee ee eee 099 
council, absence of member, effect of.. 99 
mayor and council serve without com- 
pensati edith ones oak. Gatawkeded “secanies 1000 
officers, compensation of, how fixed....10 
elections, how held ...... cc cee cece ene ees 1091 
voters in, qualification of .......... .... 1001 
officers, eligible, Who are siie4edees eee aes 1002 
Council— 
meetings, when and where held........ 100; 
special meetings, when may be held...1007 
quorum and adjournments ...........06. 1008 
mayor, presiding ofticer of council..... loos 
mayor pro tempore, appointment of....1008 
contested elections, to determine ...... J009 
judge of qualifications of members..... 1009 
proceedings of. how kept ............... 1009 
rules of procedure, may establish...... 1009 
Powers— 
animals, may impound ......... cecceees 1011 
bridges, may establish, etc.............- 1011 
buildings, may erect and maintain...... 1011 
dog tax, may impose ........ ssessesee ... 1011 
fines, etc., may impose ....... Bes waits .- 1011 
fire apparatus, may provide ....... oo 1011 
franchises on streets, may grant ...... 1011 


houses of ill-fame, ete., may punish 
keepers ........ ipuaced  weeousweceal le 


licenses, may grant, etc S E E .. 1011 
ordinances, may enAcCt .essssssessssese» 1011 
poll-tax. may impose .......... bs. Sehe .... 1011 
prisoners, MAV Work ....-. cee eee ee eee eee 1011 
property, may «acquire and hold ......... 1011 
property tax. may levy and collect ..... 1011 


rivers and streams, may improve, etc..1011 
sewers and drains, may establish, ete..1011 


strects, may lay out, ete ........ Lecaices y 1011 
water front, may improve, etc .......... 1011 
water sunply, may obtain, etc ......... 1011 
Officers, Ete.— 
mayor, powers and duttes of ...........- 1025 
oaths, may administer ........ececeeaes 1025 
treasurer, duties Of ...sesssesessosesesoss. 102 
clerk, duties of ........... ei cae Geers ee ras 1027 
attorney, dutles Of os fn eset ess ewes 1028 
marshal, election by council, term...... 1291 
powers and duties of ........e reece eee 1029 
fees Of ccsesccesre peties sora re ei 1029 
deputies. may appoint ....esssssseses.. 1029 
duties additional may be prescribed. ..1030 
police justice, election Of ..ssssesessessees 1056 
justices of peace AS .esesessessososeseo 103 
jurisdiction. practice and procedure. .1958 
certiorari from. sssr. nee see cucadeen 1036 
appeal: frOm eccess di vesccsveccwe sises 1056 
moneys to be paid into treasury ........ 103 
officers, not to be interested in con- 
tracts Soke ce gaek” Maks wee eed e se 1039 
ordinances, limitation on, enactment of.1'146 
when to be passed ........ EE A 1010 
enacting clause ....... a xewetlesrawaseex 1012 
how authenticated ......... cece ee eeees 3°12 
DUDIICAUION Of ..esseessssosseserss soroen 1012 
violations, how F peace rules and pun- 
ished ..... A Lite EE SAR ee ee 1014 
as evidence ....sssoo sosssoses soosesooso 1299 
claims, auditing and allowance of...... 1915 
Warrants. how {ssued .......2. cecceeeces 1026 
NOW Arawn 622.6600. sareen ne hEr aaia 1015 
town jail. imprisonment in.............. 1014 
county jail. imprisonment in ............ 1014 
misdemeanor, violation of ordinance is 
Al Meata Dieu. ereu belch bh a a KER OTRO 1014 
nuisances, prevention and abatement 
Of seis, ae errr Sib tie, ac 6a a renee Bares 1915 
Assessments— 
for local improvements ....cccccccccccecs ING 
procedure authorized ccc... cece cece ees 1016 
eminent domain in procedure author- 
ized ...... AENA EEP ET E VOLT 


— ee 


i À 


contracts for public work manner of 
letting phaalnwe Gogeieewas 1 


eminent domain in proceedings author- 


(E 


AZO! Se sontcs Risk aono Ea AA n 
Taxes— 
assessmert and collection of, in......... 1810 


county assessor ex-ctlicio city assessor.1s11 
county treasurer ex-ollicio city tax col- 


lector accel Gekaawle. Ceweitiaee vaareess 1812 
assessment, when made .........eeceeeees 1813 
manner of listing and assessing ........ 1813 
equalization of, by what boards ........ 1514 
county auditor to certify to city equal- 

ized returnS 642i socal abeuawdetewee esac 1815 
levy to be made, when ..... PE EETA 1518 
tax rolls, county auditor to extend..... 1515 
collections, time and manner of ........ i516 

return of. to city, When ..ss.ss.esssses. 1517 
taxes, when due and when delinguent.isis 
delinquencies, how enforced ............ 1819 

| Disincorporation— 
AWUtNOFity. LOM” issccis smeri isasi EEA 1054 
petition fOr ....s. sessse sesos EE aed 1055 
election ordered .......s sesono ssosenocoe 1055 
receiver elected, when ....s.ssssssssseseee 1055 
notice of election. contents, publica- 

LION: o riesesi asss esaa aae aa 105 
ballots, form of sebaa enn oes EEE 1057 
election, how conducted .........-eeee .. 1058 
voting, manner of ......... Maideeashwuswes 1058 
canvass of election .......o ssesssscessocee 1059 
officers, functions of cease, when ......1(09 

Receiver— 

bondi of bios Oot wanteeeeiecseeee tenet 100 

where filed EE EE aceon sees awit 1060 

failure to quality, procedure in case 

OL + ois be Pere reer eer LS | 

duties of, “enumerated. cawecsin des e.e... 1062 

commissions of ........ piu Gvcatawaw sees 1064 

may sue and be sued ..........6- ere 1065 

removal for cause, procedure E 1966 

discharge Of s.s.s ssssseso E 1967 

court may appoint. “When wccceceeeeeees 1068 
enumeration of inhabitants preliminary a 

TO cicieieceses A ee Bike Wee ERENER E Se We 
streets to remain ‘public highways ..... 1970 


road districts established over territory. 1070 
contracts and franchises not to be im- 


palred occis ~ eaewkw den PETEA 1071 
sale of cities’ assets ........ VEE 1063 
taxation to liquidate debts ............. 1063 


Civil Rights- 


who entitled to, penalty for violating 
RRA E TT EA A E E E E ss 7069, 7070 


Claim and Delivery—Replevin— 


See Justices’ Courts 
affidavit and pond of third person. P A 


Affidavit: fop eescssicessensener i niaire eree 5419 
DONG): a E A E E E E Bees EE 5420 
by shipper from railroad Compin ye . 
proceedings 62450 bsese ries vns cede ce A595 
claim of third person ........ceeee ee eee DARI 
concealed property. how taken ........ A 25 
custody of property .....cccee eee ree e eens 5426 
judgment In actions for ..........6...42-n 18 
objections to DONA ..... cee cece eee eee OT 
plaintiff may claim delivery, when..... FAIS 
redeliveryv bönd Soersdad tatu en aa ee 
justification of sureties on essees.. AIRS 
sureties aqualifieations of ...... cc. ee eee 424 
service of affidavit and bond ........... 5420 
variance in actions to recover person- 
I ok oc ces nd te eee aaa es ae aad 4952 
verdict. form for recovery of specific 
personalty 620.45. sssrerseg eho hes eset 5020 
Claim, Property Levied on or Attached— 
affidavit and bond of claimant ......... RIR? 
costs. how taxed ......s.sseseseseseese eee DRR 
judgement, what to be rendered........ 4256 
parties, how designated 2.2.0.2... aaee. DOR 
return of officer 2... ccc ccc cee eee eee OOF 
sureties, justification of, effect of fail 
ure ..... E E | <mAchedeae vas 2, FR 
s a aa a T MESIE ERAR EE h EEN E EE 0264 


Clrims Agcninst NDecedents— 


See Probate Practice. 


Claims Agnin«t State— 


See State Claim Agent. 
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Claims, Mining— plan, Pure to furnish, inspector to 
See Mining. DIV Coe siine esse wa RR aana aE 3161 
plan uf abandoned, tiled, where.......... 3lov 
a cease ne Property Levied on or At. props, supply to be kept........ EE 3178 
See Claim and Delivery punishment for unlawful acts .........3ls82Za 
Clallam County— ° refuge, places of ..... Siveheessaw erase eurs 3173 
boundaries Of .cccccsccccccccccecccccncecs . 4 | Teports, publication of .............. 3158 note 


right of way between, how acquired...31s3 


Clarke County— rules regarding duties of employees, 


boundaries of eoeseceeeneseoccess eseeesevuesene d posting of ode lees ow 0 bso E EE E eelecaxe A 
Clerk of Board of County Commiss\va shaft signals, required . eae Ean rere re 3170 
ers— signals for underground planes ........ 3113 
See County Auditor. single shaft mines, number allowed in..31l»4 
Clerk of Superior Court— splits, division into Sane ebeia@aee Wowie weeeas 31bo 
See County Clerk. number permitted in .....ccccccccccceess 316o 
Clerk of Supreme Court— ventilation Of ...... sssssee E TEA GS, 
appointment Of ..essessssoo soreo ET 217 stretchers for injured employees serren 315 
bond, custody OF .e..eescessossesresosoeeseos 213 | superior court may close, When ......... 3104 
deputies, may appoint, duties of.. pak Sarees 4120 tools, use of certain, fine for...... aiaia 31Sa 
election of, legislature may provide..... 21 ventilating fanu, requirements regarding 
fees of, schedule ......... scccccese cases Iwo, “ataaita: a aaa a a co wu sane e... 3168 
not to act as attorney, when ............ 4:20 ventilation, provision for .....s..eseessese. 3109 
oath Of coerseat ita areires rnnr Nei 218 Weighman, Oath Of ...ccccecseeee a at gate etal 313 
office hours ....... Kota anaia Dea Gen eee 219 | Code— 

Ollice, Where Kept ....... cece ence ec ec cece zly liberal construction Of ...ccccccccccececes 4754 
opinions and papers, reporter may take 224 Miltary esens Sevens acts aos a dese 1915-209 
payment of salary of ....... AEE SEE 1555 | Codicil— 
powers and duties of, enumerated....... dizd See Wills. 
records to be Kept .....cececeees eee 219 |Color of Title— 
removal of wuss sa ies. ossssoocesoo Wie eeeewets 2l; as affecting actions for possession.. 
salary Of seessesosoee Sines han genee mene 21i, Lovd | essere esesesoeese ossosoo ovesesoes 5000 note 

Cloud on Title— as affecting legal ownership of lands.. 
action to remove, who may bring OE 5500 | «eee wees oocosenco © weree seee iea aus, SW 
Service ON ADSENL defendant ..essssesees. yw (Columbia County— 

Coal Miners— boundaries Of ..sssssssessssosso Gondeakied 6 

See Mines and Mining; State Geolo- Columbia River— 

gist. Pilotage on, see Pilotage. 

Coal Mines— Taking Salmon, see Fish. 

See Mines and Mining. Commission Merchant— 
air, Measurement of, how made........ 3166 | application for license, how made...... 2917 
board of examiners, inspectors, how fee for, disposition Of ............. e... 2918 

constituted .....ess esssseo osscsssoseoo 3158 consignments, how recorded ............2021 
term Of .ssesesss ck okie Sous. seososose.oess e 3l59 license to issue, when ............. SA 

Incetings, compensation ...... ceecee. S159 licenses to be required of ............... 2916 
boilers, to be examined ...sessressesseee 3173 | Payment of consignor, when and how 
bore- holes, required, when and where..3169 Mide oree Sabina shies aetencoas bec oka 2923 
cages, how consiructed .....sess.e.. 3170, 3192 penalty for violations .....scsssses EAR 
certain owners of, to notify inspector, pooling of, prohibited ......sessssesse... 2920 

WHER) sce0ccuae. vatexeden aata crewed lava recovery trom, on failure to pay........ 224 

penalty for neglect .......... TEENER 3159a revocaiion of license wo... cece cece eee ee 2926 
Check-weignman, miners may employ.. Statement to consignee. contents of..... pia es 
children, not to be employed in......... 3172 |Commissioner of Deeds— 
coal mine defined ........c cece cece ee eees 315ta See Commissioner to Convey Real Es- 
dangerous, aciion regarding ........... 3167 tate, l 
escapement shafts, construction of..... 3163 | acknowledgments, may take, when..... 2) 
examine mines, record Of coisinn: 3158 note appointment Of ......es cand. oorecueaeck eee Jt) 
explosions, ctc., notice of required...... 31li4 depositions, may take, when ............ 2nn 

coroner's duty in case Of ..........00.- 314 fee to state library fund .........sessesso 201 

inspector's duty in case of .....s..ssse.. 3174 oath, certificate of, filed wiih secretary 
fire damp, precautions aS tO ......seeee 3165 of SATO ceiitieigaade: epa E AE ole 261 
fire protection for hoisting apparatus. .8179 oaths, may administer 2.2.0... 0. ccc eee of) 
hoisting and lowering, regulations ag to.3171 scal of offlee, (Orm Of ..ccesseeeeeccceeees 261 
inspection districts, division of state term af DINCOt i cses aay evden etwewe claws 260 

THILO seceded, aeae EE pease ineeeretnees 3158 Commissioner of Public Inatitutions-- 
inspectors, appointment of, term........ 3155 | See State Board of Audit and Control. 
qualiticationgy ...... sesser oo AOPEN ....3155S COmmissioner of Public Lands— 
insvector, bond of, oath Of......cccesees 3158 | See State Land Commissioner, 

Salary, amount and how pald .........5108 ‘Commissioner to Convey Real Extate— 
inspectors, duty Of seid skeen ti Sae sb aeases Baa appointment Of We irew hau ea Wieser eck sNavatG 5200 

penalty for neglect of ........ cesses 3159b conveyance in pursuance of judgment, 
inspector, duty regarding ventilation PM ECE Of. 666s tac c eset 2a O Fane 

date a hank: > get ae es oe a E 3165 note in pursuance of sale, effect of .........5393 
inspectors may enter, when ............ 3175 contirmation by court ........cccee eee eed 

may close mine, when œsessessosseceseo 3173 how ONT CULOU seesssas osenronsecsosese.. 7203 

court may authorize entry, when ...... 2175 how enforceùd .....sesse esosseooscesac. DS0T 

may cite inspector, when ...ssessse.s. 3176 deed. contents Of ....ssssoss sccccccesccce 5.01 
investigation Of, COStS .....cccceneeeees 314 recording Sonacadida s deen Turian e. a 
D a of, member of bureau of la a 'Commitment— 
OF. aee eae wean e a ew wre: a aT «base! tf 
; See Contempt. 
main doors in, how placed .............. BISI | é cee 
miners, enrollment of, necessary, when.3104 : Juvenile offenders to reform agree 
offenses endangering life, punishment, _ | sneri to execute vos es aot 
ilo aacasal.-v8 week” sha WA Lawak ac uleos a 
openings, ete., requirements, rerarding.3162 to hospital for insane ......... cece caceee 2561 
open shafts, regulations to protect from Committing Magistrates— 
accidentg cans sea ccueearus oles) coers: 2186-3194 ` See Magistrates. 
Output to be weighed and credited to Common Carrier— 
MINE ivscices teates Shia Bax ocucnrew elec 3184 See Telegraph Company; Railroad 
penalty for false weights ............0e 3185 Companies. 
place of workings, requirements re- Duties Regarding Inspection of Grain, 


RAVOGINE: stiasstat, Memassad’ mikascaxssous 316) see Grain Inspectors. 
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Common Carrier—(Continued)— Confession of Judgment— 
Taxation of, see Revenue and Taxa- See Judgment. 


tion. __ | Confirmation— 
irrigation companies, deemed ........... 4155 See Probate Procedure. 
logging roads deemed, for carrying of sales under execution ...sessse cece eee 0292 
JOBS, CUCrrccece cseccreresed anaia S 046 Sales of State landS ....cccccececcccccceee 2145 
regulation of transportation rates of.. Consanguinity— . 
ESEP > seee e e „4313-4331 change of venue on ground of. when...4857 
rights and liabilities of, "as to oe of marriage prohibited in case of, When. .4468 


lading .......... eS oe c.s.. eoe.. 3099-364 | Consignor— 
Common Law— > See Warehouse Receipts. 
rule Of decision ....cesecee soccccccccessessdidd | Consolidation— 


Offenses punishable .....esssse sovcccoesess 6d See Railroads; Cities and Towns. 
Community Property— in loggers’ lien CASES ...... seceeeccceee s 0946 
See Husband and Wife; Wife. in mechanics’ lien cases ..........66% e... 5910 


actions involving, parties, etc...... 4490 note of actions where parties numerous -4534 

agreements concerning status of .......4492 | Conspiracy— 

cloud on title to, what is, and how re- for malicious prosecution .....s.seeseess e. (089 
TOV COO orsieescs s aeeoea ees: Uea ewes 4546 | Consta ble— 


community realty, convey ‘ance of. wee noie 


See Justices’ Courts. 


Convey ences between husband and wife - bond, approval .....s.. sesosesereseso ..... Bol 
Cree ee ee Se ee er ee ee 435 complaints to make of ' violations of 
debts of community, definitions and IAW EAE SEERA aioe E RIT 517, 7219 

presumptiong ...sess sseee Sanwa 4490 note complete business to end of term ....... 575 
descent of, order of ........ Wa ceveseh wags 4621 county to furnish supplies to, when. ... +1647 
esioppel in conveyance of aaen 4491 note duties of, generally s..sssesoses cocees Soe D02 
former powers of attorney validated. ..4943 election, number ..... re rere A AE E T 
fraudulent conveyance of realty...4441 note how conducted Peale odode nee ice wewee’s. D49 
general definition Of ....cscecccesccceecces 4490 fces of, in ciiies, to pay over, when....1642 
gifts between husband and wife ........ 4539 fees of, When paid over ........... eee 1044 
homestead ...... RT a ere eee 5246 fees of, schedule ccccccccccccvcesccces .1609 
leasing of realty ........ cossec .... 4491 note fees to be required in advance, when, 
lability of the community.......... 4491 note pënaliy ssrocseri cers aeeoe se dunde a aia 1649 
limitations on Aisnoshion. of realty..... 4491 juror, penalty for selecting on Rea Meee T197 
management and control of, in wom limitation on action against .......... .. AS00 

MUS(PUlweescwann, Soeuesded aheae ce e... .. ANIL oath and bond as township Officer...... 619 
mechanic’s Hien, subject to. when PR 5915 Oath of office, custody of ........... seres DOU 


power of attorney by husband or wife. .4540 
conveyances, how executed under. gece: 


cr 


prosecute violations A estray law......a47 
salaried constable, fee book to keep... .1#43 


power of attorney to convey .........6 salaries of, in cities, amount .......+....1641 
power of er aton: of personalty, in salary of, in cities, when paid censssiies. 1646 
whom vested ....esessssooce sdhew nese ee 44 sell unclaimed property, when, fees for ; 
purchaser protected. ‘py "record title, ee re ee 2051, 2062, 3068 
When «tienes sree ni atin SENS eaenoe eee e THH successor to execute and. complete 
release of community interesé rere 4539 VIOCESS, ClC.ssoss eocessece e seese. DIS, 519 
Sale of, by Kuardian, es insane Rar TT term of office ooo vseere Cr Oe ee ee ee i4 
ee ceneee cocceees 402-6453 ° terms as township ‘officer Rn ee RE, S 
satisfaction of debts ely eee nee aa 4490 note township clerk to transmi name to 
Separate property of wife not liable for COUNLY clerk iiessciesesi cse seorsa ; 
EDS: OË bc iw 056: sorsi Sarasin oe andes 4489 note traveling expenses of, “county to pay, 
Spouse to tile community claim in realty, | WwW hen eeeereecee , int se e@evr0eee t 3 AN eoevovene te 
WHEN: caducus Sexes ae ONEA Deiene 5 vacancies, appointment to fill ........... DAS 
Subject to what liens Accesses snases aweses 4491. writs, etc., to deliver to successor ...... O18 
‘time for filing community claim in Contagious Disenses— 
FOQUEY cskveeciwle ose nt inks) aoeeebenceeaes 4547 | See Animals; Sheep: Veterinary Sur- 
title in community realty, how vested on | geon; Board of Health. 
CISSOIUTION: savcekees, “ctaswees “anos eee city boards to report to state boards, 
a E ONG E E E eU aa iia cases Of ........ EERE TREE OS Dewees 1242 
= ‘dangerous contagious diseases” de- 
See Pleadings. FIVE: toca, area Gee Oe. ens sede EE EREE Fale 1238 
D+ murrer to, see Demurrer. insane persons with, not to be received 
action deemed commenced by filing..... Ra | in insane hospital s.es.. sececcesess 2RRS 
E E E E E E TE oi, 9 | physicians to report to city boards.....1239 
amendment of, service of copy ......... 4910 | prevention of sutra of, in fruit trees, 
bastardy, form and contents of ........ 5559 | CLC caf Sade Vass s AECL Telesakear de 0S 
construction Of ..ccececece cecececees 4906 note | quarantine in case of ooo ona 2972-2009 
ony m oC Ae or Y a mons, when ' regulations affecting, in district schoo!s.233 
rst p ea ng oO p a ntl eevereesseneseoes 905 Contempt— 
fort seg E icon ae Ae "See Witnesses; Injunctions. 2 
in aciion to enjoin sale or collection of seg a a Saket RAAT a ANES R 
tax, requisites Of ..essssesesosssessses. 567 : ae foe E een? R aig Ce en > 
appeal. who may have, effect of........5ST1 
in aa to modify railroad TORDE a - arbitrators, pore how punished ......5110 
nE Wak th E A T Ae, 2a | arrest and ba iid sau ose E E 
in ejectment, what to contain tb os 508, si | attachment of garnishee for id Pe na as a405 
in forcible entry and detainer ...........08 32 county commissione it f ane 
in partition, What to state aeoo... 5508 ine fe ae 
objection to, when to be taken by courts may punish LOF sisi sis <0 208. saeco 4096 
AA wee 4909 ose of injunction order....5445-5147 
Be EN Da AE ONe ORS, Ben, cE Oe see, RB sees. Tei @eecrasesr ; ` Iys + . yes ») 
requisites in pleading facts ....... 4006 note Pran DOE RUIE. N E ee A a oi 
what defects waived by failure to ob- supr Sam n for, before legislative 5 
Comiboandink Crincs Oe ee tee gee ene jase 4911 imnrisonmen: to coerce performance.. 580S 
panikhiment lor ses 7200 | tei TOY, WHEN: srireressia touas oea 5809 
Concented Wennon=— T TTmm TETERA n justices’ COUTIS sses. seseesssaresseres Əsl 
- ae BN te T and see Justices’ Courts. 
Condenmmnica. ee ee. investigation of Charge 2. accurcucnysessasO6 
Sce Fmiment Do | i judgment for damages .sessssssesssasese. SNOT 
Conditionni Salers n. | Judicial omeen may punish for .......... 1 101 
: are iv 7 572 
c See Sales of Personal Property. | Hie oe a as ee 
De ek i; order to produce offender .........0.66. "ANN 
ours or labor limited on street rail- parties in procredings TOP 25 saints seseecols 
Gans es LSiw us Cee a Seek cock saws eee 3312 NOWer to punish for ..e.s..sesssssassoseens as STAY 
nfession— presence of court, im ........... PE ETAETA ARM) 
evidence, when ........ 0.00 cece c cc evcceees 6942 Hot, Mescicese teeedoes dier eraa ETE ƏSUL 
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Contempt—(Continued)— 


Prusecuted, HOW csesseecs aveveseseweens 5893 
refusal to attend before legislative com- 
WOR eevee veers ee ae URGE 
refusal to testify before, fine Tree 92-93 
state board land commissioners may 
punish witnesses for .......000. ENR 2189 
Warrant, directions Of ....sessesssossseaso ASO 
return Of sesle... cee Be helen E E EEE 0509 
Contest of Election— 
allegation of iliegal voting, what suf- 
HEIGHT a csdicrcsi ace. Sek eeaes Amewaewk 1431 
AOL park ietes es Woks ates ve: aeaiee aA 1440 
certificate of election becomes void, 
WITCH scacdes . shaeeeee es io E eres . 1441 
cae to contestee ETE E A EE 1434 


sances oesvo eer eaenesenees ear eeeonee es eeevetaneeos 


coniestant must be a “qualified elector. T 29 


contest, how tried ...... ssosessosesonscas 433 
cusis, AW AP Of cs Gesinec osesun dunes 1435, 1439 
finding not confined to contestants ...... 1437 
grounds of contest ...... sesceo SEPE 1425 
hearing., judgment ...s.sseses seeseseso e... 1436 
illegal votes will annul, when ........... 1428 
informality in statement not to effect 
dismi SA alia fark. 2 Ga Gwe aeae ate ben E 1432 
list of illegal votes to be furnished ans 1431 
malconduct of judges, will annul, w hen, 
CXCEDUOI 660855544 sererai tN VENEEN 1126, 1427 
statement of contest, contents Of icira 1430 
witnesses, attendance of may be com- 
DUNC. Suivacwewcke: maaori naea 1435 


Counter Claim— 
Sce Answer. 
denned 22. sks: eoim aene aE a wor 4913 
pleaded in answer, when ......00..000-- 4912 
Contest of Wih— 


See Probate Practice. 


Continuance— 
See Adjournment. 
allowed, When .esssesseses bee Seok eee aers 4977 
condemnation, cities first class ......... 785 
costs on condition of granting .......... d175 


court may order, in criminal case, when 
criminal. cases, proceedings — tc “obtain. 6929 
in actions for damages for trespassing 


animals ...cscescecce bee AES asada e Oe 3471 
justices’ COUTTS: ....sesseso. Ae eeilecaack ds ee 
special assessments, “hearing: may be.. . 800 

Contracts— 


See Statute of Frauds. 
by telegraph, when deemed in writing. .43h2 
counties mav make Rate bn aa a 209 


PADNE. Void. when ....... E OOS ees 7267 
hushand and wife. between ..... ele ies 4580 
limitations of actions on ..........4798, 4500 
mode of payment of oats ee ee e 8065-3667 
of minors, liability on ..... ee Terra. ny te 4582 
of sale void, WIEN siade2 ewtecuaes rere Oe 
parol contracts, void, when ............. 4576 
parties to, actions on, in purchase price 
Of JANAS ecese seeen oc ae EE shee ides 4839 
pleaded. hOW .eseseros soeesesoseso.. swaan 4930 
publication supreme court reports ...... 227 
wife's lability on .......... ETIE wee o.. $004 
Contractor— 


See Mechanics’ Liens. 
bond to secure labor, etc., on public 
WORKS: crndavgse soe suveleeease xs ...u925, 5927 


See Security. 
Joint debtors, Of ....c ccc cece cece n cece eee e DIF 
Conversion— 
See Larceny; Embezzlement. 
Conveyance— 

See Deed: Wills: Fraudulent Convey- 
ance; Community Property; Hus- 
band and Wife: Mortg: ges. 

commissioners to make, of realty. .5300-5°07 
property to county effectual enibeweens ce coe 
transmission of, by telegraph ........... 4364 
U. S. may record. when ......0.5 secon 2110 
Convict— 
See State Penitentiary. 
appeal imprisonment pending. to be 


AednCted fey eos gos errearen eestis e... 6533 
Assisting to escape, penalty ............0757 
commutation of time. and eredits to....2749 
conveyance of, to penitentiary... AET 
insave transfer of to insane hospital, 

AS aKa y op teewied., E ate she seeeen ee 2665 


to be restored to penitentiary on re- 


COVETY soueen oes. Sika nee eters 2005 
labor may be required .......seeeeees 2740-2049 
literature for USE Of ...ceeeee socssccecsesals 
record of credits on. life sentence PEANAS 2773 
religious services fOr ..sssssesesasos. 2775-2176 
term of continement, how estimated....2772 
testimony, how obtained ..... ieia wee OOS 
treatment of, rules governing ..... c... 2148 

Coroner— 


accounts of, auditing and allowance of. 
action against coroner by treasurer to 


recover property of decetsed ....... aod 
acts when sheriff’s fuuctions suspend. d 

for failure to file new bond ......... Iml 
attorney, not to practice aS ............ .. O15 


burial by. when. expense, how defrayed 93i 
complete business to cnd of term........ 579 


eletion, term, oath, bond .........eeeceoes 525 
fees and indemnifying bond, may de- 
mand, when ..e.ss.sssse escesos AE wee 516 
fees of, schedule NEE E AE E 1609 
tile testimony, ete., with county clerk, 
WhGN civics cae eieaa an a a E O00 
dcliver same to maisirate, when.... A3 
ineligible tu office of justice of peace.. abl 
inquest, summon jury of, when ....... 526 
inquests at coal mines, inspector may 
TOSEIIV: senasa et ana apes hes aaa ae a 3174 
juror, failure to attend, liability......... aed 
jury, ute Ol <ewiony -asickia a Cowie teauai .. DZS 
justice of the peace may act as, when. 542 
feces OT 4 ucsa: Bees cout DS E EE 543 
limitation on ‘action against bd cers died aa 24500 
OATH to- JUPY —.s-ceccse sees a die wees daraig waa. We 
oroperty of deceased, deliver to county 
treasurer ..... aoe Asa he Si Heetere ee ES aoe 
disposition Of ...... cats winds sneies ees 039-540 
property taken by coroner of decedent, 
disposition Of ....... sescseceo wee esau 
report deaths to county. auditor...... oe S9BL 
sheriff act as, When ...... GA Aig ocala cde estas . 525a 
fees as acting a oE e tse bg satel tie bw ts ae 52a 
successor to execute and comple: e 
process, etc........ A E N AT b EET E. 
surgeon, may summon- PE EE A 
terin of oftice ...ss.ssssss cssscsoossoo aese DIS 
testimony reduced to “writing. when... B32 
verdict of jury. form and nature of.... 53 
warrant of arrest. form of ............6.. D39 
how and where served ........ csseseses 036 


Witnesses, may compel! attendance of.. 530 
Witnesses, May summon and examine.. 529 
witnesses recognized to appear, when. 532 
writs, etc., to deliver to Successor....... 518 


Corporations— 


See Insurance Companies; Foreign 
Corporations; Railroad Companies 
Charitable and Other Associations; 
Cemeteries; Telegraph Companies. 

Mining, see Mines and Mining. 

Farauon of, see Revenue and Taxa- 
tion. 

Garnishment of, see Garnishment. 

Right of Eminent Domain by, see Em- 
inent Domain. 

answers in supplemental proceedings. .5316 
articles of incorporation, contents and 


TINE Of ccascecetee Ses are rn eer te 4251 
amendments. how made ........ asset are 4271 
Copy as evidence succk ca bind ie hea eine aws 4252 

atvorney general to prosecute for fail- 
üre to report, CL Gi saa: ever ins eee d cals 
bank. false pretense as to incorporation. 7174 
banking corporations, powers Of ........ 42460 
banks to file statement With state aud- 

IOT aneen Ena Ea “deed eae. A266 

benevolent, ete.. associations....... 4R Si 4476 
bonds of railroad companies, els ot 

issue vec tet is cas: reeset te reas pera pater. ses 11 

book entries, copies as evidence wae ental 4209 


books, ete.. refusal to exhibit. Hability. 4270 
books, false entries 1n, etc., liability for _ 

Suh s, eau, cae E E ewe + rane sited ees Ni 
books of. what and how to be kept... 4209 
Doom companies may incorporate.43 78. 4n87 


building anc loan associations.....4°95-1423 
capital stock, now increased or dimin- 
{st Red- siseeeseniutaeed” Japaneses d. Eoia 4271 
noiire of meeting to increase or di- 
IDiNISI secate u AET a aoa A Miwa aA 4272 
certificate of increase or diminution 
to We. fled 2 oss seew sakes Sane aaa inate 4273 
confession of judgment by .............. mrt 


debenture bonds, provisions affecting. . 4266 
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Corporations—(Continued)— 

dixolution, proceedings to cffect........4278 
powers of trusteeS UPON ....-..eeeees oe sare 

dividends, resiriciions upon making ....4%05 

ex. mption from fees or license tax.....42) 


fees for tling ariicles....... EE FAE 
for supplemental articles EEEE e E 
for certificd COPiGS .....s.sccesseesee PORE: KOEN 
for follos, when chargeable . Senisi .... A283! 
fermer, authorized to held property... 2o 
insolyeney of, preferences ...... 2A note 
insurance cecmpanies, regulations af- 
LORIA seek wees Sa eee BEA ES? Ayo 2 1 
interrogatorjes to ......6. oes See as Sh olo | 
abilities of sses 4255 note | 
liaiility of pledgor of stock ‘held Dy ex- 
CCUTON eiCese cnrs 20k FES Sp Rw T ETE Rewer A 426S 
lieens. fees, amount of. penalty eseese ES | 
limitations on, organiga Hone. Pea E nu 
meetings of ......... Pik. drelbace Gielen Satin 4253 note 
militia companies may incorpora’ e, 
When everien Oe eben ea ates eee pares Th ona 
mining and manufacturing, May appro- 
PP Waiter ise Sis ayak. a tances eecaks 4 PSL: 
may construct ditches, etc............ 4251 
mining corporations, no subscriptions 
w ae elec ag Caan eee.) ae Ox Pree RA 
mining. right of eminent domain ex- 
tended pa aaisa , we ea aa lute N stead 4282-4284 
for conveying water, may appropri- 
ate lands and water ....ss.sssssesese. 4281la 
money, restrictions upon circulating 
Hotes: CLC. US: doosi seisen aaea eiae 4255 
negoilable parer Of sesse sesecce 8650 note 


patrons of husbandry, incorporation of 
e Maes aerate eas ices tare a ne ates 4459-4462 


pleadings and practice affecting....4203 note 
powers of, enumerated ct teseeeeeeeee ees f293 | 
powers, by whom exercised ............4299 | 


power to buy and issue notes, etec....... 4204 


principal place of business, removal, 25 
DT 


how effected s.s.s. sessssse srrreerrrees 4276 
proceedings in quo warranto agains... 
bond A E E e O DIgD 
purposes for which may organize......4200 
railway. road ang canal companies, 
provisions POVCINING © se secicwsae es 4353-4500 
Service Of process UPON cesecceccccceccece T209 
Shareholders, limitation on vote ....... lean 
shares, sale of. for non-payment .......4262 
Statement of officers to be tiled with 


county auditor oo... eee cee eee ee 4209-4200 
stock deemed personal estate .........08. 4261 
NOW transferred ......00 ce eeee ee ae 4261 
stock, executors, ete., may vote EEA RATS 
pledge of, how made ..... eE EE N wae 426-4 
pleuged, Who May vote .......... ee eee 4264 
stock held By executor, ees who Hable 
TOP octane Seaarewes iswawadebeeae keto 1 
stockholders, ‘Hability Pr OE r 4206 | 


subscriptions, time and manner of pay- 


ment of, may be xed ........cc eee es 4262 
assessments, NOW made .iceccce cee ee eas 4202 | 
summons, manner of service upon.4879, 4876 | 
trustees, how selected, terms of........ 42535 | 
removals. and vacancies ©... 0ccecisess ss 4259 | 
| 


failure of election of. not to dissolve. 4256 
majority may transact busine ss. ae at 
first meeting, notice of. how seryed... 423$ 


by-lhiws, May make ........ ee ae 
Venue of actions against ....... cecce eee S004 | 
Water companies may be organized | 
under (to supply cittes) ........8. eee 42T 
authority to acquire lands ..... MAA s Sari S 
may appropriate WAEI iia reere srera s: 4278! 
to acquire franchise .............. eae a 29 
Costs— 

See Fees. | 
abating nuisance, how collected ....... 3100 
actions against mili tia officers ovis ee ee 2009 


appeal from award of damages, change 

Of strect grade 2... ccc cee cece cscs esl QS 
appeals from justice’s court ............5178 
arbitration, exccution for .......... ce.. D111 
arbitration, ın, how taxed .............. 5111 
assignee of cause of action, Hability 

FOU scetuiencawres. “oer ceaiecee <ccecsinesss soll 
attorney’s fee, amount taxable ........ 
attorneys’ fce3, allowed as, exception 

IRS EMEEN, D ties E aean iea Wei 2.20169, 5167 
attorne ys’ fer ‘s allowed by court .......5168 
bond in deposit for, when required.....4186 ` 
change of venue. who to pay ..... ieee we 
changing county line .......... ..ccceeeee BL: 


wa 
— 
bee} 
to 


— 
A 
ep 
> 


| 


commitment of insane person, county 
tO Day aroser aa Aenea aeS ce a EES 2963 
complainant before grand jury, against 
WHEN: sissssse ersneeace d areeni er nEs LOZO 
complainant to pay, when ..............1627 
contest of will, who to pay..............6116 
costs, etc., on convictions belong to 


COUNTY dasesswdecww- Wewee E TEE DRS aha -1632 
costs in proceedings ‘establishing im- 
proved roads ...... ete: weetbedecan tle 3912 


county to pay, when ..........e606--1624, 5182 
des. ndant entitled to, when eee h(i 
defendants separately defending .......0!71 
disbursements of prevailing party .....5173 
discretion of cuurt, allowance in, when.o1sS4 
election contests, award of ........1438, 1439 
executors, ete., Habiiity for .............0180 
foreclosure of loggers’ liens, in..........0%46 
garnishment proceedings .......... c... DELS 
guardian of infant plaintiff, responsible 
POP AE AE E etwas us A EE hides E T OD 
jury fee, taxed to defendant in crim- 
inal proceedings, when ......... wee 1629 
limitations on allowance in certain ac- 
tions See eeecias Sates Trad SM d re wonins aoe .5168 
limited to one of ' several actions, 
WHO 9.5.32 Sed aaa Ea a E N a 5169 
mileage of jurors ‘and witnesses, cer- 
TITICRLO: Of) vege oie. eae eee reee... J625 
partition, may ‘be decreed a Hen... Dive 
plaintils, limited as to attorney’s fee, _ 
SPOT wis as eee a new oe ee HERS, Rae 
postponement of trial, on, ‘condition or 
Eranti Ss. 42044 osed, whew oxy Pe ET Os 
prevailing party, entitled to ............5167 
referees fees, amount allowed ..........0174 
retaxation: Of .....ssss.e csescososssssese.s.. DISS 
restoration of lost records .........6068, 6970 
revisory proceedings, taxation on ......5183 
security for. in superior court ..........5186 
security for, in justice court ............6061 
When required ......s..s cocccccnesevcees ISG 
state, Hable for ........es ceccccccccsecss bl da 
supplemental proceedings ..........5827, 5328 
taxation of COStS .........0004 ooeee-- 1609 note 
taxation of, in supreme court ..........6528 
tender, allowance in case of ......5176, 5177 
witnesses and jurors in criminal cases. 
allowance tO .rccccesce sossosccsosses cL NGA 


Cost Bills— 


audit and credit by state auditor....... 1631 
cost bill, verification and filing of......5173 
cost bills, criminal, how made and cer- 
tified cies vac cea eyeeadsds penta dia seS 163 
taxation of, county attorney to revise, 
WHO oaiae peer EE TE T 
warrants, how issued for VOLA AEE EERS wee 393 
warrants on, payment and issuance of.1651 


Co-Tenant— 


See Partition. B 
commission of waste, ete., by .......... 5655 
electment against, what to be shown..55l7 


Counter Claim— 


answer MAY CONTAIN ......s.sses coceceee ee 1912 


definition and scone Of .....cccecececeees 4913 
when may be pleaded against assigned 
debt ......... ai telat a aia atacer Oaa ia ease 4835 
Counterfeiting— 
possession of tools intending to use, 
Punishment si iavew ctu eomer eanta eae ed TOR 
trade marks, etc........ ..8621, 3622 3625 


uncoined gold, punishment idle (haa ewe T 


Covunty— 


See Boundaries: Indebtedness; Bonds, 
Municipal; County Indebtedness; 
Roads and Highways; Indebted- 
ness, Municipal; County Commis- 
stoners. 

actions by and against ............. 5673-5680 
apportionment of debt between old and 
DOW eect ocak a a Ea EEEN ete 
appropriation of ands by Rees . . -5629-5633 
arbitration, When .....s.s.sss sossssosssee 271 
bond to secure laborers, ete.. on publie 
WOTE rinie aa: he a e a awe ees 5925, 5927 
canvassing board. who constitutes. 652408 
capacity of. as bodies corporate eseese 265 
cities first class to reimburse for clerk 
Wie: -gsshca ias aa hates & pdawescuws: pian 
Classification of rere ee Weve nceueeee lone 
commisstoners’ districts in TNR Feas OEL 


-e ye ri m 
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County—(Continued)— 
commissioners to designate class of, 


WEN ssesisssss secrssess E EEA 1608 
conveyance of property lO dacsecussesiads, 208 
corporate NAME ........sse ssssessses coooo 266 


costs, etc., in criminal actions belong 
O ebs vs.0'0 08 LEE S SE E E E @eeeneeeos 
costs in civil actions, ‘Hable for........-. 5182 
costs, when tO pay ...ccccscccccescceccees 1024 
courthouse, jail and expenses to fur- 


County Assessor— 
See Township Assessor: Township 
Organization; County Officers 


assessment of property by ....... .1703-1713 
DONG OL i sande Seu S064 5 penton Bau AA 481 
complete business to end of term Sabie 575 
deputies, appointment, compensation 
OL ea E N a A 4s2 
duties as, in cities of first class........ 1778 
election, qualifications of .......0. sesca 480 
enrollment of persons Hable for mili- 
tary duty, to make, when............ 1918 


ex-officio city assessor in certain cases.1S11 
forfeiture for violation or neglect of 


AUY oo saxwc ta aren, Ue ni nona 1744 
Nsting of property by ........eccee- 1655-1702 
CHT: Of asa case ts. asada tae Ala eons e bens 4X1 
rolls of, open to enrolling officer........ 1920 
SIUULEY OL csidesdvvawaaeuar: ooesciseevasts 1554-1593 
term of office .essseseses soreseosrosoees 450. 5H 


to ascertain and report names, etc.. of 
foreign corporations, penalty..4295, 4299 

warrants, discounting, penalty ........ 7215 

County Attorney— 

See County Commissioners; County 
Officers, 

advise county officers .......... cccccccce 468 


© 


DiSh sides sesuek soster nae cewek neser haar 1633 
credited by state treasurer ‘with delin- 
quent state tax .......... Wines'sieseases 100 | 
current expense fund created .......... 1718 
current expenses, limit of tax for...... 1719 
debt due, commissioners may com- 
pound, €etC.......se ssseseoo OAP Oat 
division into election precincts ......... 1354 
division into townsSNipS ........00 cesecece 583 
finances of, treasurer g annual state- 
ment of EEE E E E TEN 
funding bonds for outstanding indebt- 
edness Of ...cceccccccces aoad oleae 1890-5 
indebtedness fund created . = Sei ae aise » eee L718 
indebtedness fund, limit of tax for......1719 
indebtedness, how paid  eicces dua se Seeew cele 
limitations on actions brought by......4807 
may construct ferries when ............ 4063 
new county, rights and liability of..... 269 
not liable for damages arising on log- 
Bing roads .......... oseo essees cocce ee 4046 
officers, designation of ..... aaa emndeess 1564 
Salaries authorized .......... cccccevees 1564 
oflicers of, where required to publish 
notice .....ssese aha EE we wen E 372 
official newspaper ..... ETENE T E 370 
poor, how supported .......... PARA 375, 355 
powers, by whom exercised ............ 267 
property, how transferred ........ ... seer cule 
property of, exempt from taxation......1659 
ratifying invalid indebtedness ........ 1850-3 
refunding bonds, when and how issued 
ican EEN hale I Wen A E PA R AA 1870-4 
salary of superior judge, how paid, by. a 
sheriffs’ acts, not responsible for ...... 507 
temporary loans in anticipation of reve- 
NUCI euren Seet EE ees 1898-1908 
to procure standards of weights and 
MMCASUPECS oe sscesire snrerose e eeose e. 3939 
work house for paupers ........ PeeLeES Ae ST) 
Blanks— 
blanks. state printing board to provide 
material for .......... Cuvee ese wees 266 
catalogue of furnished .............000., 367 
Charged against tax account ....cecccces 269 
COSLTOL asain sineaoenten ba Ea a 36S 
forms and blanks for state auditor to : 
compile .....ssss seessossoo A 365 
to be uniform ........... csessscoos iMate ed 365 
requisitions on state auditor for ....... 367 
Common Boundaries— 
SIPE ORL ECOSU- sb. laces aenea a KEETE 73 
taxes, collection of, when boundary 
altered 2.06eb eae Sessione “aes Bee eteceas 2714 


advise dairy commissioners, etc........ 2858 
affairs of corporations, to investigate 
On governor's order ........0. ssssess 100 
assistance, county commissioners may 
employ eueeewar wine 
attorney general, to aid when .......... ` 100 
attorney, not to act as, when .......... 474 


bastardy suits, to prosecute aesae oe . D863 
bonds, defects in, to report to county 
commissonerS ....esssss covcesee osooso 
DONG: Of eus iore serik etwas LENEN NaN ence 
bonds of officers, to examine and re- 
port defects in EE EAE E EET 469 
complete business to end of term...... 575 
contracts, etc., to draw for county of- 
flcers ...... See tg eg Maratha A tlie i ts U 
cost bills, to tax Sn gages EE, T 
retaxation of in certain cases RENT, 472 
county jails, to visit and report ........2 2796 
defend divorce cases when ........--see: 5729 
definition of, and scope of authority... 4754 
deputies, may appoint, manner of......4756 
disability of, superior judge may ap- 
DOME acting -esk ide scenes causa cardices 471 
election laws, prevent violations of.... 47 
election, who eligible .........000 ceenees 464a 
fee or reward for services, not to re- 
CONV OS Sais hii owe: baa esas Cane Soh SA . 474 
fugitive from justice, application for, 
to investigate, when .......... eee. . 0015 
general authority and duties of........ 4757 
grand jury, attend upon ..........0.. 472, 6812 
indictments, to draw when .............. 472 
judge mav appoint in certain coun- 
tics When te sesaik sa dwadeuks, aGeugacaad 


legal adviser of county commissioners. 466 
magistrates, proceedings before, to in- 
stitute and prosecute, when ........ 472 


Oath: OF OMCE ici ieee orense serisi ea 465 
opinions, ween to Ewe commission- 
ers: When cccisaresa GONe waecus Suerte es 
prepare blanks | for. ee purposes, 
WHE caiiwlecie ee pty co ited aea E S 3969 
prosecute ‘and ‘defend. ‘for. "state or 
COUNTY, WHEN) sosen seus oi edeceeie wras 466 
prosecute for failure to provide weather 
guards on street railways .......... 3311 
prosecute street car companies for fall- 
ure to provide fenders, etc........... 3318 
prosecute violations of grain inspection 
la W seatatacds pasisian kartier ha Woods 2892 
prosecute violations of law by phy- 
SICIANS oieracea mae ok eae. aaea 3019 
prosecute violations of pharmacy laws.5049 
prosecuting attorney Is ........ sesse. 464 
report to governor, When ........ceeeeees 47 
Salary (Ol senesine Sakutaulee wee ea ees 1564-1593 
special appointment of, by court ...... 4755 
term of olite caus Tesi taseanineaeasescewed 574 
visitations and examinations of certain 
officers required ...csccccess cossscccer 469 


County Auditor— 


See County Commissioners; County 
Officers. 

Duties as to Diking Districts, see 
that Title. 

Duties as to Drainage Districts, see 
that Title. 

Duties of, Relating to Taxation, see 
Revenne and Taxation. 

abstrect of township organization, to 


transmit to state auditor ............ 586 
abstract of vote, to transmit to secre- 
tary of state, When .... cece cece eee 1414 
account current with treasurer ........ 396 
accounts due county, to examine and 
settle ..... Ueber anota Rend Gees eeeur Weeks 305, 
accounts of. commissioners to ex- 
amine, when cscs seca: ssesesooeo e... 354 
acknowledgements, may take ........... 401 
advancement of city, to certify record 
of to secretary of state ............. 728 
agent for sale of state lands, when, 
duties concerning ......... cscccecees 2144 
to lense state Lends when, duties con- 
COTHING ecicresroi oreet a las \otacda sss 21 
annual exhibit. of finances, publish to 
show what .....sssss sseessasso awed 395, 
appointment of temporary auditor, 
WHOM: posees maoe aa ea aa a ai a 


apportion between counties, superior 
judges’ salary, When ...ssssesesese .. 155 


o mema sim m E Á oI 


GENERAL INDEX. 


(References are to Sections.) 


County Auditor—(Continued)— 


approve liquor license bonds ............ 2941 

ballots returned, custody and destruc- 
tion of eeoeev4u0oese @ @eeaeee ere res C. lie | 

bond, approval .......esssssessacsesscoeooo . 391 


books, etc., furnished by state auditor. 134 
books mutilated, certify transcript of. 350 

file originals ......... Seu dy ec pees eee E T A 
brands, duty tO record .....s.seseceeoes e.. D438 
certitied copies, furnish, when .......... 417 
certificate of, to owner of sires ........3443 

fees of for filing, etc.. .3446 


claims, auditing and allowance ‘of rrr 393 
claims of auditor, how allowed.......... 393 
clerk of board of county commission- 

ers eeevuo4uvvee280@ eeoeeeenseoeenvee eo 82888880 CE E E E E 
clerk of board of equalization. EES Che E 
complete business to end of term...... . 575 
copies of records as evidence ........... 421 
county attorney, to visit office and ex- 

amine bonds ........ssssessso (ect ewkees 469 
county auditor’s duties, assignment in 


ee of judgments, recording 
Of sociso 
county blanks, make requisitions for.. 

state auditor to fill ........ 


county sealer of weights and measures,.3635 


county treasury, count money in, when 404 ; 


custodian of records, duties as ......... 420 
deed to county property sold to attest. 310 
defined In revenue lAW ....e.sesassoososeso 60S 
deputies, appointment, responsibilities 
POP eneen eh EE aieSar Sates EE Me Bae Ras 4 
GUtHOFIEV (Of sierresisei serete. prawane 401 
disqualified from performing other of- 
ficlai Guthes: ......sesssess wewwes e...” 405 
from acting as attorney ........... seso 405 
duties in general as clerk or board of 
county commissioners ..c.ccccesee oe O92 
election, qualifications .......... ecsscees 390 
examination and search of records mee 
to public ....... inks ou eee iania 
ex-officio clerk of board of county « som | 
missioners ......... P Ceicdawe 
fees of, schedule ........... coccccccces eee 
fees to be tendered in advance ete aiwaveree 419 
file certificate of change of county 
NOUNGATY eresie esera wand ee ea r Oe 
forfeiture for violation of revenue law.1744 
furnish blanks to road supervisor ...... 3825 


give annual notice as county sealer... .3636 


| 
| 


index to records, form and contents of 412 : 


indorsement of instruments presented 


recoTd oeusiwniete nenien a EN EEA aa 415, 416 
return of instrument recorded ....... 416 
issuance of license to erect fence on 
highway, when .......00. sse cccccees 3539 
issue marriages licenses, when ........ 
ma e eee are isn a ea eaa 4478, 4480, 4481 
judgements affecting realty, to record 
CODICS wi ceeiiudc ives case peseewes, ee as 41 
Cffect Of. as notite .....0..0 cocccccsccce 
justices’ records delivered to, when, 
POTTCILIUIME: 2 tava: denria ee aee DOLD 
keen record for notices of appropria- 
tion of Water” sinccieiaie wedeeeres e.. 4096 
keep record of eStrayS .........c cece eens 2500 
land office recctpts, to be recorded...... 422 
effect of, AS notice ........ cece eee eens 429 


licenses for liquors, etc., to issue, when.2943 
mortgaves, assignments of, to record.. 


neglect of certain duties, Nabilities for 418 
notice of election, to give, when and 


WOW: veissdees sedcvece cen aoe ested eta 1835 
formi OL occ 26558 eae ERAS A Eia 1335 
notices. legal, official, newspaper to 
DUDS cshivaensd-ctewseicbe cs. wae ieeia 372 
notification and certificate of election, 
to MAk ookee oaa aa eee ade Pee ek "1410 
Oath, custody of .....ccccccaccsccces easi 391 
oaths, may administer ............0..085 401 
plats and additions, recording of...1260-1263 
plats, to record, conditions precedent.. 412 


proceeding of board of county com- 
missioners, published when ......... 
proceedings of county commissioners, 
to keep ...........4. 
public printing, advertise for, propos- 
als for 
record and file instruments and other 
DADCTS secci seuss reaa 


e@armeeceeseaeeseeenevee 


eeeseraenerereeneeeneeee nee ene nesters 


| 


2185 
record books, to procure and keep...... 410 
record dentists certificates ..............3026 
fee for eceoeveseseseovece ee sib oli a le oe Wwe wekes GUC 
record marks on logs TEA PERR .. 129 
fee fOr aay ease d A eee eee 3130 
record notice, etc., of mining claim lo- 
COLION: Seose esie E EER $ | 
record notice of estray8S .....s.sesseses s. 3504 
records, etc., to deliver to successor.... 409 


recorder of mines to forward papers to, 


for custody .....ess tS Feds Accs Saas 3156 
reccerding of. instruments Bre sented: 

method oy cesud ss hice ws raserer iiaa 
regarding improved roads, duties of. , 3965 
register physicians ..... (aga EA RAN) 
registration of births and deaths ...... 2963 


releases and satisfactions, how entered 413 
report names and agents, etc., of for- 
eign corporations, penalty , 4299 
salary Of hicei ess x treceti een eckson: 1564-1593 
sale of county property, give notice of.. 308 
school directors, tax levy to extend.. /.2382 
seal se OF oeoa ansaa aranin 408 
Search records, When ......cccccecccccece 
state fund account, transmit statement 
of to state auditor, wheu ............ 
state school tax, duties regarding 
term of office 65 oes $4555 ee we we ees 
town clerk to report taxes voted, to.. 
township assessor, furnish with books 
and planks 05505 s6eas: oe da deca inne eens 
transcript of change of county line.... 52 
treasurers’ books. must examine when 403 


treasurer's duplicate, receipt for 
moneys filed with ........... ccc cece eee 428 
United States may record conveyances, 
etC tO dcacdnewiw erii EL Can EA 2110 
9! Warrants— 
cancellation of unclaimed, when .......492a 
discounting, penalty ............ bageeewen tole 
issuing illegal, penalty ...ssessessses.o T214 
for claims allowed by county commis- 
Slonerg sisi casa) orae ie see wea wet 393 
for salaries of county officers ..........1600 
presentation to treasurer ............... 4023 
register of warrants, make, when ..... 402 
copy for treasurer ..... E caaweaeewee: M02 
Warrant. book .....sssssos «peecesodeaw keene 
warrants, broken, how issued .......... 393 
warrants for cost bills and court allow- 
ONCE eran SEAE aR a EES K 
warrant for township taxes to issue, 
WHEN? orase hina iaalewoweahwtu EA 
warrants, not to issue within ten days 
of allowance ......ssesssses cesoseesoso 
warrant of, not to issue until filing of 
duplicaie rectipt of fees ............ 601 
for salary of superior judge, when 
drawn eeren hn sv cae SRA eeu ta e... . 1552 


County Bonrd of Equalization— 


See Revenue and Taxation. 


County Board of Health— 


See Board of Health. 


County Clerk— 


See County Officers. 
assisninen: or satisfaction of Judgment, 
21334, 


TECOrdIng Of wewiaus agar eee as case Seaees 
attorney, when not to act as............ 4726 
bond of, conditions, when filed.......... 4718 

amount of, how fixed .......ccccccecees 4719 
new, when may be required ........ » 4720 
penalty for failure to file .......... eee 4120 
bock of levies, to Keep ..... cc cee cece ewes 5135 
hooks, ete.. to deliver to successor..... 4723 


books to be kept and entries to be made 
by 
certificate of change of county bouna- 


evoeoenereeeenseee e888 2 Be eee we 


Ary -2tecptawvavats ites ions eN naaa a 
certificate of judges’ expenses, to issue.4670 
complete business to end of term...... 575 
convictions of felony to certify to state 
AUGA aiast Rees Rise ae? E cht 277 
cost hills, criminal, making and certi- 
fying ‘of oaoa a a Sind Cale Wma co dy be 16 
deputies, mav appoint, duties Of... 4725 
entry of judgments Dv ....... ccc cee eee 5119 
execution docket, must keep ........... 5131 
fee for recording marriage certificate 
DS? Serve kcnuiic, eee eGiow seca luwe E es 4474 


fees as clerk superior court, schedule. .1609 


Notaries Public— 
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County Clerk—(Continued)— 


fees in civil action, schedule ............. 1610 | 
fees of, in foreclosure of tax sales...... 1772 
tiles of wills, to keep ............ ina reees 6090 — 
ineligible to oftice of justice of peace.. 561 | 
judgment roll, to Prepare .-...eeeeeeress 5126 
how indorsed ........ seees sapere piace tees neS 
office, where to be Kept .......-. A 4721 
when to be Kept Open .».ssessessseoese 4721 
order book in supplemental proceed- 
AVES. ..essssooseess oo PE PEE E ew we 5345 
post certified statement of insurance 
commissioner ..... hae ae wie vanes seo 2822 
powers and duites of, enumerated ..... 4724 | 
record index of judgments, to keep... .5133 
salary Of ...esese essosee soesooesesoes 1564-1593 
term of OFFICE... cc cece cee eee e eee erste ete ot det 


township constables, name to be senf ag 


appointment certified to by secretary 


of state ........ Sets a EEEE i 
bond, tO APPTOVE ..sesesssereseereeesesee: 247 
certificate under seal, fee for .......+-+- 254 
certify official character Of ....+.--.+++- 254 
evidence of notary’s authority ....es.seese 203 
records of, deposited with, when ...... 201 

County Commissioners— 

See County Property; County Offi- , 
cers: Board of Health; Revenue 
and Taxation. | 

accounts of auditor and treasurer, eX- _ ) 
amine When ...e.ssssessoe eoscccoceece . 354 | 
funds in treasury to count when ...... 354 | 
appeals from orders Of .......ssesse esses OOD | 
assessor, map of school and road dis- 
trict to furnish .........00. ARET ee 
attorncy, legal adviser of ..... ee Ore š 
attorney, may employ to assist county 

attorney ....... AEE E EET S . 466 
attorney, to give written opinions to, 

when dxcssccks i, O a E x eesosa 467- 
auditor ex-officio clerk of ......... AEE 
auditor, temporary, may appoint ...... 406 | 
board of equalization constitutes....... 1714 | 
board of health, duties as ...... e. e o 2972-2985 ` 
Dond of. approval s.e.s.s.e.ss seesececoosooeo 330 | 


amount of, follows classification .... 330 
bounties for wild animals, may offer 


. 
pa 
T 
Q3 
or 
en 
on 


bridges, authority to construct and re- 
pair ..esssssso cooeoesoso ocseeesecs 3534-3845 
chairman, powers Of ......e.s.s.sssssseeeesee 334 
citics, advancement of certified to..127-728 
incorporation, petition. to, for ess... GOL 
claims, examination and allowance of.. 393 | 
clerk of, WhO iS ....s..sssssesssoesecscecoooe 235 
compensation for extra services ........ 336 
proceedings to Obtain ......eseseseee. 336-339 
complete business to end of term ....-. 575 
contempts, may commit for ss.essesssses 2355., 
constable, vacancy may fill essssessesse 548 
contracts, not to be concerned in, pen- ' 
alty. sorrsiseere ORR e eek See spee aes es® 345 
county auditor, bond of to approve..... 391 
county jail, duty to visit .....sseessess.. 2796 
county property, sale Of .....-.s.e6-. 305-311 
county treasury, count money in, when 404 | 
courts, provide place for holding ....... 344 
debt due county may compound, etce.... 347 | 
defective youth, indigent, to pay ex- 
pense of SCHOOLING sssesss.es ceeeeeees 2589 | 
penalty for violating law regarding. ..2390 
deputies, allowance fOr ....... cece cee 38 
GQiking distriets, duties as to ....... 3673-3578 
districts, how constituted ........ee eee 321 | 


drainage districts, duties as to....3715-3720 
drawbridge, width of to dexermine ....1108 


election Of .....sssseseseoo sssorecesoess 320, 326 
election precincts and voting places to 
COSTA DIUSID vei veusGrciew, esaia ns Eea AERA 1354 


elections, boards of judges to appoint. .1336 
elections, registration officer, may ap- 


Noint WHEN 2.2 cecwlis andes eel ncssa 1447 
engineering work, may engage when... 492 
escheated property, sale of.......... 512-314 
expenditures, duty to reduce ........... 357 

allowance for 24 5055teihuwe sesuka skinse DIS 


ferries, power to license and regu- 
late eeaeee ne uana eae EEDE Sas 4048-4061 ' 


--—~»- 


fruit inspector, may appoint ............ 3548 
fugitives, may offer reward for......... 7024 
jailor, may authorize employment of, 
When sac ori iene aoee erea, CEE a 2783 
jury list, make when ....ssssssesses> 4740-4741 
justice court, supplies, may furnish 
When sisses isca: PEE MRAR, MES x Swede 1647 
clerk of may allow, when ............: 1647 


liquor inspector, authority to appoint. .2927 
liquors, etc., licensing sale of ......2933-2944 


logging TOAdS ......cccccces conccvcces 4024-4047 
members, number of, quorum .......... 220 
mileage in certain counties ............. 3410 
mineral deposits, duties regarding, 
prospecting oie vein sce sessssooe oss 3195-3211 
minors, indigent, to be apprenticed, 
WHEN a ccsaw sk eraran aesa on eves 319 
cath, custodian Of ......ccccccccccccccenes 329 
oaths, may administer ........ Sewanee as 355 
offices, furnished, to provide ............ 343 
official newspaper, bond of ............ e. 310 
otħcial printing, contract for ..... REYD S 
official publications, contract for ...... 370 
peddlers, licensing, When ....sssses..e s.. 2800 
plats, to approve ............. AAE 412 
postponement of action, when ....... owe AL 
powers and duties of, generally ......... 342 
powers of county, exercised by........ 267 
prisoners, board of, limit of cost ........ 2755 
may be sentenced to labor ............ 2AT 
private seal of chairman ................ 353 
proceedings, how authenticated ........ 353 
copies AS evidence ....sssssecseosoosesso. 353 


proceedings of auditor to publish, when 407 
proce nes record of, open to inspec- 
ON: oeceteadas e aa ate te err Ee Secon 
reclassification of counties by, when...1698 
records mutilated, to have transcribed 319 
road and bridge tax, levy, rate .........3820 
roads and bridges, levy tax for ........3767 


roads, control and manage ........ 767-37 
roads, improved, levy to ay ao ae 
roads, per diem, allowed regarding....34%8 
road tax, levy for, rate ....... eee eee 3808 
roads, turnpike, authority to locate, 
CLC oraaa Beier euler oe OO 
salary fund, transfer excess to general 
PUN ise acces eeen eaaa Bee oct 1599 
Salary Of srcrmecriates Vena eee k escau 1564-1593 


salaries, order for warrant ............. 
school district bonds, interest and sink- 
ing fund, levy to make ............... 
school indebtedness unextinguished to 
levy tax to liquidate, when ..........2405 
seal of county commissioners’ court, 


USE OF. keresnie enaseds h ewe sess 

seal, use Of .....ssssrosere ersssooesos DN 333 
sessions, regular, time of ee ah aed sheer 
Session, special and extra .......... 332, 333 
sheep, diseased, to quarantine against oa 
sheep inspectors, to appoint ........ e e e 0402 
surveyor disqualified, may appoint.... 405 
terms of oflice ...s.ssssese Gu tunecdeeb en Xe 3:22 

in districts iwo and three .....s.esssee 323 

in districts th-ee and one Bee Re 324 

rule Of SUCCESSION ..eccceeeee cceeceeecee, 25 
toll roads, authority to lease highways 


Ol Neer enioe E E E Wowie keke adie 3511, 3Ss4 
township, divide county into, eis bos 


townships, division and annexation of, 


by eeeeseaesaecen @rserseee @eeeses ere eenveos 584 
township organization, may order elec- 

tion (OP arsadan er dunia aa e ee oe 
treasurer, bond of to approve .......... 426 


eee records of open to inspection 
oO @es@t@seeeceeu enema aes @eeeveneevsee ee ene Ge eevee evasd 


treasurer’s settlement on retirement 
from office WIN .....essssees Kceedcens 440 

treasurer, settlements with quarterly.. 442 

treasurer’s statement of tinances to.... 439 


treasurer, suspended by, when ........ 443 
vacancies, power to fill ........ cc ce eee . 016 
vacancy, how filled ........... amne ona Oah 
term of appointee ............. EA A 328 
veterans, indigent, funds for ..... 2610-26-25 
warrants, discounting penalty .......... T215 
wharfage, to fix rates .......c ccc cee cece 410 
wharves, may authorize erection, 
WHE. ieaie abee e woveaaerteess a 4076 


roel 
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Pauper— 
action for bringing into county ......... 885 | 
authority of commissioners in vacation | 


County Commissioners—(Continued)— | 


OL DOIG: ssiscisrecssee 0955 seeds wireces S89 
contract for necessary maintainance... 778 i 
denial of relief ........ecsse ocesoecsessooo SDA 
expulsion from county, when .......... 333.: 
non-resident, alded, When .........06 sses. SOU 

death. of, burial ......esessss sossesossoss JOU 
notice to, of refusal of aid...............6 383 
relief, when extended by county........ 378 
residence tO be proven ......ececeeee ol, 353 
superintendence of .........202 ecccccecees STO 
work house for, may be established .... 385 
Poor— 
relatives to support, When ......ccceseeses S10, 
order in which culled On ...sssessesose She 
proceedings lO ENLUrce ....cee cece eee .. 310 
County Fruat Inspectors— 
See Horticulture. 
County Indebtedness— 
See Indebtedness, Municipal; Bonds, 
Municipal. 
County Jall— 
See County Commissioners, 
imprisonment in, Lor coniempt of legis- 

lative Commiitee .......... Wieck uaaalae E 
convictS may Work on county roads.... 345. 
county to turnish ..essesscss soesesoeeeo. e 1633 
prisuners lodged in, of cities fourth 

class wears es ee cee eres ee em) e we. LUL4 
prisoners of cities of second “class con- 

tined Ini sricieres. wee ceases cbkeeeaowedsee OA 
regulation Of ...essse sescesoo cosvee eo 2IDS-2DUU 
County Lines— | 
See Boundary. 
Roads on, see Roads and Highways. 
County Offticers— 


bonds of, county attorney to examine.. 469 
complete business to end of term ....... AYE) 
COnTTACTS, etc., for, county attorney to 
county attorney to Advise ...sceccceeees 468 
deputies, when allowed ....ccce eee eee eee e edt | 
respunsidle for aciS Of ...cccecccecceccee OGE 
designation Of ......esss sssssesessessesoee oUt! 
eleciion of, biennial, day of .............1552 | 
fee-book, to KEEP vicious cieas wc soseasoo - loll | 
fees of, to be collected and paid over, | 
WIIG 28h seis de ees è aa a aa 
help, necessary, may employ .........+. losg : 
iuegal fees, conviciion for taking, ete., 
vacates office ..... i awe Ge Mee tasee 1504-1605 
itemized reecipt for fees may Be re- 
guir Ol sises ria asesir EEE 1602 
liavility for refus al to furnish ........ 1602 
salaries Of ...asssesseso Sea “tee ee aw pate E 1533 
when and how paid MARA EE EE tak lein) 
limit of ecampensation .es..ssesc.s Reese 1o99 
Siatement of fees, to Keep posted ...... lbus 
withholding by Salaried ofticer 
deeinced embezzlement, penalty...... 1696 
by all officers, deemed misdemeanor. .1to7 
terms of ......... Mebde sews. Apucdeneawawienen- Ole 
County Property— 
See EFscheated Property. 
application of various provisions ....... oli 
sale of, commissioners may order..../.. 395 
notice of proposcd sale, what to con- 
AIT earen | 4a ae ie es é @ 0 e866 e480 ee 306 
hearing by beard Lies a a “Aone as » 890 
findings of board as to necessity for. . 307 
determination of board, record of...... 307 
order for sale. auditor to give notice. 305 
sheriff to sell at public auction, post- 


POHGRICNE * cicaeius wedarants ae OEREN ags 
terms of sale ......... : wee OUD 
proceeds paid to county ‘treasurer. 2 Old | 
treasurer to execute deed ...cccececeeees 310 ° 

| 


title vested Dy ..ccecee ceccccsccseceee 310 
County Seat— 
removal, petition to County commission- 


ers xs Ce rr eee eT eae esses. 250 
number of petitioners: required rer 2S1, 
sulmission to electors by board ...... 281 
election ordered, when ........ ..e.eeee 21 | 
election notice. how conducted, re- i 

CUPS ssessososes Seater Sees tiswekes ome 
voting. manner of. Suess Giue aoe ai ave Sey ees Sen 4 
three-fifths vote necessary for ..... .. 254 
returns canvassed, notice of result.... 254 
result, declaration Of ci eek ewes eee 255 


statement of result, where deposited. 286 


taiilure of election, effect of............ 287 
successive removals, restriction on 
eleciiun for ........ . <pivseeets DNS 
certificate to secretary of state s... 230 
change to take etfect, when .......... 280 
officers to remove oltices, when ...... 25 


County Superintendent of Schools— 


deputy, May appoint ..... ccccccecesseee eal 
election of ........ bi SPiba cys a hae cea ae nese lL 
eligible, Who are ....... tare ees dans A DI 
proof of, to be tiled with county 

AUdILOL cicscess isuda:-@idstadeaseanas ecole 
oath and bond ....s.sssses osssseseseosese. Col 
salary OË ..essssos ooesesesocseeoes. ee Jobi- loy3 
tèrm of OlNGCG! css died errestan a dn vid, 2301 
vacancy, cuunty commissioners to lli..2uvl 


Powers and Duties of— 


administer oaths in official matters .....2304 
annually report to state Superintendent.2gu4 
appeal from board of directors to, pro- 

ceedings .sescsseces AE E 
appeal trom decision of, how taken....2307 
appoint otticers to fill vacancies eenen e -LOUL 
to apportion funds of consolidated dis- 


trict Sega oT EEANN ...... 2254 
apportion funds f ‘union districts......2282 
apportion school funds ..........ec00. . o o 2304 


certificate of moneys in county treas- 
ury subject to apportionment... ....2330 
complete business to end of lerm....... DI 
compulsory atiendance of defective 
youth at state school, to enforce ....2388 
counly Superintendents’ CunvVellion, 
siate superiniendent to hold .........2293 
couniy treasurer's annual report t0.... 2330 
nay violations of law, to complain ais 
oeeeee ban EE S: SE E SE EE EE EE S E E E A 
designate number of consolidated dis- 
IOE cena hb buabwane ainda pemee nite aa e e one 
distribute re ports, AWS, EtC.esssesoses s. 2804 
duiy as to forfeiture in case of failure 
to use text books and follow course 
OF Study isses cenisst m E SRG -2460 
duty regarding lines and forfeitures eA 
enforce course of study and rules. aa J3 
examine accounts olf district in cities..280l 
examine teachers and grant temporary 
CULIIIONICS: oasis sec: kane ieeed Ser daonecoele 
expense of, HOW pald ...ccccccccccceeccee 2a 
file and pr serve reports EEE EA 
furnish’ county treasurer with oflicial 


direct LOTY seese E E 2303 
hold teachers’ ins ‘itutes tae ETET „23u t 
instruction in hygiene, duties regarding. 

¿inforcement Of ....ssss ssssesosesasess 

penalty for neglect ....s..s ccccccees DHS 
mileage of, rate and allow ance ey eee Seug 
notices, hearing appeal, to county com- 

MISSNET oseas oun’ asita eeik A RE eta 
office and supplies, county to furnish. ity 
ofiice Open, when..... Chicas Raid Aas e SE 2308 
organization of consolidated district, 

cl: rk to notify ....... Trove ee [2286 
organization of union distric: ‘clerk iv 

Notify a... EEE E cease 
penalty for failure to make report to 

siate superiniendent .........00. woes -2446 
penaity for violating law relating to 

dofeetive youth s.a.s eens ce seus . e. 2090 
petition for change of pound aries) no- 

Hee. hearing, appeal scsi sacees ERRAN 
petitions for organization ‘of joint disi 

trict TO NWOAT eserini ARa EE E aua 2288 
petiiion for org ranization. ‘of new dis- 

DEG Ror 4. a e a Sar maaan Ee be aed eee bare 229 


record boundaries of. distr LOCUS .eccesessscald 
record and ee A teachers’ con- 
PORE: orc ata “eee: a Sse Quake ee RPA | 
record of official act S ta REED. ee vavt 
report defective youth to commissioners jee 
Coen sere a Sesser ereeeensoee Besese Perse I | 
report same t to director of state ‘school? 2087 
reporta of joint disiriets ...... aTe era's arei os 
items may be ordired segr 'gatcd..... 2259 
reports of officers to supervise .........2305 
supervise schools and enfuoree laws.....2004 
teachers’ registers to supervise ........ 2005 
Vacancies in joint district, to fill ....... 225S 
Visit schools coser 4 ekanecawsaaines ere U | 


' County Surveyor— 


books. ete., delivered to succesgor...... 495 

representative to surrender ............ 495 
chairman and marker sworn ..... cacra TR 
complete business to end of term ....... 575 
agepucuies, appointment, oath ............. 491 


a 
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County Surveyor—(Continued)— 


disqualified. commissioners may ap- 
point acting, When ....ccccccseees e.e.. 493 
election, term, bond ...... sccccceceees 490, 574 


engineering work, to have charge of.... 492 
establishment of uncertain lines and 


COTMETS DY .sessssessee seecsessoresecoos 498 
ex-officio viewer of county roads ........d:ia 
fees for recording .........ssseesscssscseesoo 494 
notes and plats of former surveys to be 

TOCOTOE cides Soan5 eee ees Oe ewes eescn ee 97 
office, where kept, to be furnished, etc.. 499 

to be Kept Open ....esssere oseeesees e.s... 4 
records open to public inspection ...... 499 
record surveys, EtC......s. sesseessoscesso 494 

to SHOW, WHA .....s.sesscoeessssoooesses 4 
BAIATY Of Ae ctsie dees actwccn: Serret sseis 1564-1593 
survey, certificate of, effect as evidence, 492 

to make and execute all ............... 492 

County Treasury— 7 
current expense fund ....cececsceces RPE lie 
general fund, revenues “pay able to, _ 

cease, When .....sessssoese oaea aa a 1418 
indebtedness fund ....... iuevcaueeeseibi le 
money in. counted by ‘commissioners 

and auditor, when .....esssssosessooese 


Beret y, fund,” creation of, application _ 
fens of justices ‘and constables io KO | 
tO, in cities ...sssssesseesousrererreeese 1645 
revenues payable to, cease, when ..... Lis 


County Treasurer— 

See County Commissioners; County 
Officers; Bonds, Municipal; Indebt- 
edness, Municipal. 

Duties of, in Relation to Taxation, 
see Revenue and Taxation. 

Duties of, Relating to School Bonds, 
see School District Bonds. 

Dutiea_ Relating to Diking Districts, 
see Diking Districts. 

Duties Relating to Drainage Districts, 
see Drainage Districts. 

Duties Regarding Improved Roads, 
see Roads and Highways. 

accounts and funds, Comneno to 
examine and count, when ..... ....... OO4 
accounts and vouchers, to exhibit cer- 
tain to state auditor ..... seus ceeveaseandod 
accounts of, how to be Kept ......ceees. 430 
annual his tee to superintendent of 
school LUNGS: sav vis cew baw ees as weens ewes 0 
annual statement to commissioners of 

ANANCES. pies ne SNe Re eke ened eae OF one 

annual tax report, contents of ......... 1733 
auditor’s account current with ....ccee. 396 
auditor to examine books of, when .... 493 
bond: approval ccoede. aewdsieer Houseubacds 426 
“bond register,” to Keep........ e cccceeeloue 
HUST TIER soe tse) wan ele dee sate eles le 429 
certify to superintendent school moneys 

subject to apportionment .......ecee- 23 

compleie business to end of term ...... AYP) 
coroner to deliver property of deceased 

tOo: When «seta eee od aaee eed ea tees 538 

death of treasurer. representatives to 

surrender records, €iC.......e- es..... 441 

QAepvutles, anpointment. ete., of.......... 427 

duplicate receipts issue for moneys re- 
ceived, When sionis 2a ska ee iekeas 

duties of, as to special assessments for 

boulevards. etC.......s. sessse sesesesoo 3 

duties regarding school bonds, on val- : 

idated debt soeces deras Eeee aE 2405 

moveys received from sale of un- 

Claimed property ....essssseessse 3063- P 

election, qualifications Of ......sssssess.o 
ex-officio tax collector in cities and o 
COW DS) cercecda Corawewes sanson ewe bee 
ex-officio treasurer of school districts. (239 
receive and hold moneys a8 .......+.6.. So) 
pay warrants of directors ..........06. 2330 
ex-officio treasurer school district in 
aE E S R A T E E 2358 
fee for certificate of tax delinquency. .1772 
fees, statement of duplicate receipts for 


for executing tax deed, etc....... caves dete 
forfefture for violating revenue law ....1744 
general fund, transfer of, to salary 


PVE WED E E re BA aaa ween 1599 
moneys, how Kept .ess.sese sessssessosess 431 
NOt 0 FAN oae a a a E A E ES 43 
deposited, when and how ........eee. 431 


| 


Dond for sscsciccsssssss sarccererseses otes Sob 
431 


action on @eseecoeneseceeo e208 eeeouveeesoe0ee 8 
oath of office ......sssas a Mawes ieee avn cans 426 
oaths, may administer ...... re me rr Y~ 
Office, where Kept ........ ccccceccceeceses 429 
official misconduct, action for, sus- 

pends powers, When ..ccccenecccccseee 
official school directory, superintendent 

to fürnish seseccses sieros s skena saws 35 
payment of warrants EEE ETT 2330 

istration of ......... LG ewse ween eee. ee OOO 
call for, when to make ....ccccocseees: 2330 


property of deceased from coroner. dis- 


position of es.eso ee ee ee ee ee seseo e 39-040 
receiver and collec tor of taxes ......... 1,24 
records open to inspection of commis- 

sioners and grand jury ........ TER 
refusal to honor state treasurer's draft, 

penalty ssrcre sessecsiss EEEE RAA 1732 


register of school warrants, to keep... .2330 
Salary fund, transferred to general 


fund, WHOM: cones, veelbu bSab vie eees 1599 
settlement at quarterly sessions with 
CUMMISSIONCTS seses... cssoo naeaews 
on retirement from office with. com- 
missionerg ......cc0 cocecvcces cncatege we ps 
tax collector in cities first class ........ 1780 
Dond OL; (AS si cenivedncie vraw ii ae shale ce 1781 
term Of offħCe.......snsssesarsssesesers 425, 574 
township tax collector ...... ........000s 670 
warrants, disburse moneys on ........... 428 
register of, from auditor .............. 402 
payment, order of .......cccececccees 434-435 
call, when made, contents of.......... 437 


penalty for failure to make or pay. 438 
payment, When ........ soessssesosssoose 433 
payment and indorsement, interest on 433 
notice of Call ...... ceccccccceccceecs es... 433 
interest payment noted on. ete EERE wee 436 
unclaimed, transfer to school fund...4(a 
for township taxes, to pay, when .... 671 
discounting, penalty a TA ENEA .... i215 


Special Assessments— 


deed to county property sold, to exe- 

CULE: scores seus. 25 aSsiGan ENa es 310 
moneys transmitted to city treasurer.. -1131 
nulice of time of Bainne and sale, 

(9a E -A D A E E E E E E 
sale of county property, to attend, re- 

celve proceeds ........... D siiaesewss . 310 
Sale, redemption, deed ............. L28- in 
Special assessment roll, entry of .......1124 


Court Commissioners— 


POCS Ol devers asa adana “ei thw ie see feaew 4729 
qu: alifications Ol Seeudds EE S, bos 
powers of, enumerated . PEEN T e. 4729 
salary, amount and how paid ........... 4000 
who may appoint .sassesee sae ¥e ss aeeGo8 8 4.28 
Court Houase— 
cuunty to provide ......... RETES E EE 1633 
incidental expenses for ........... A CAR 
Courts— 


See Judge, Superior Court; Judge, Su- 
preme Court; Superior Court: Su- 
preme Court; Justice of the Peace; 
Municipal Court; Police Court. 

Records of as Evidence, see Evidence. 

Oaths in, see Oath. 

Contempts in, see Contempts. 


contempts, powers to punish for ........ 4696 
judges of supreme and superior courts, 
POWERS: Of Sites sans waver —sedboawas ese... 4102 
judicial officer defined. Mad E EE N EES 4697 
When disqualitted ...essss cccccccccccces {R97 
may act as attorney, when ........... 4N 
judicial officer, powers of, enumerated. 4700 
may punish for contempt .............. 4701 
military, organization and proceedings 
Under sereni Vos sde vw Sane naa 2025-2036 
other judicial officers. powers within 
jurisdiction ........ccccees EET esee 08 
powers of, generally ......sessessesesese. 4695 
powers of judge as distinguished from 
COUPE un16684. seeen kensa en aeae aa aas 4699 


superior judges may naturalize aliens..4704 


Superior Courts— 


disability of sheriff, may appoint per- 


son to execute process .........c ce eee ol 
expenses of, payable from current ex- 

pense fund, When ......08. PEES o. 1018 
fine or attach sheriff. when ......... PRE 
Pinds in. how attached wo... cece eee NS 
legal holidays. what are ........... 4709-4711 


What business may be transacted on..4712 


p 
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Courts (continued)— bail, deposit of money in lieu of........ 6877 
legal holidays, as affecting sittings of.4713 forfeited, when ............... ve cee cence 6878 
Means to carry jurisdiction into effect. 4717 breaking open dwelling house ..... weres 6870 
orders and directions of. sheriff to obey 507 compulsory process, accused entitled _ 
proceedings before, power of adjourn- tO aee are ere Ere sesae Sir EE EN 6879 

ment of ........ pcitekaves wee. GE Vewnes 4714 copy of indictment, etc., accused en- 
process of, sheriff to execute ..... e.s... 507 titled tO 154 ses den caw oie eae e.e... 6879, 6880 
rooms, etc., court may provide ..........4716 | escaped prisoner, retaking, assistance. 63:3 
sessions of, where to be nea eee forcible, when oui Dorzed H cies esas ne 
sheriff to attend sessions of ........ er process, how directed ........cceceee. .. 686 
sittings may be changed when infec- process, who may execute .........ee0.. 6868 

tious diseases prevalent ............. 29 recognizances in open court ............ 6874 
vacancy in office of judge, not to affect _ recognizances, officers may take ...... 6875 

proceedings or sessions ............ «4115| recognizance taken by peace officers... .6876 

Lost we PETTY o PETA 6067 rights of accused, cn capital charge...6879 
APPEAI Ce te nStOn, Of 108 mee on charge of felony ..............000005 6S80 
costs of proceedings ........ Senne piers e600 | warrant by telegraph ...... EO 6869 
costs on application to restore ........ w ; Warrant for, when issued .......s....... 6565 
hearing, oral testimony .ssesssesssnsesees 6066 , warrant, officer to show ..... este haere Be 6511 
lost judgment, etc., in concluded ac- ‘Indictment, Finding of— 

ions, substitutton .....s.se sssesseccsee 6064 | SRY 

t len diaes: el : di actions county attorney to draw ..... ore e... 472 
lost pleadings etc., in pending ac , defendant may demand copy ........... 6825 
lost probate records, how restored...... 6069, dismissal ot charge, effect Of... 4.64... 6830 
suit to restore, judgments, etc 6065 indorsements ...... ec cece cece ee ece 6824-6825 

Poon in Court— & E Vane jurors, number necessary to find....... 6524 
deposit of money in, ordered, when..... 5460 e true bill.” proceedings B SA 
a AG a oe eae resentment ad ee 6831 

; 2 ' presentment, how made ............cee05 6831 
SAE hat 7, public record, when 6827 
golundairies OE genesi Pa S go ge ees a aaa secrecy as to. penalty o O OD UUUNY 6828 

See Assignments for Benefit of Cred- ao e to contain names of ......... 6825 
itors, ae 

Cian ; duty of prosecuting attorney regard- 
court of record may appoint ........... . 240 INE era cin ceca tune hs Sooo aranea a Shwe ae . 6835 

Crime Agninst Nature— Offenses prosecuted by ...............0... 6802 

ys Bee Sodomy. | Po paca Y. when ieee Bis Garside we Catia RA 
rimes— PCOBNIZANCE to ANSWEL .... cece eee ccecece se 

See Misdemeanors. ¿© requirements of .... ......... ia wise tee Cary 6832 
For Specitie Crimes, see Proper Titles, VErINCAU N OF cis crwienseaiaeevniters SEER 6833 
against health, safety and convenience ane Pleadings and Practice— 
aek peace cee Gules 6 corresse eee Liri acquittal on account of variance, no 
against justice, and official duty...7185-7221 _ AD ieee Shier ets ce tok usuteweda- Sac week oe 6908 
against morality and decency...... 1226-1269 acquittal, when a bar ........ cone eetenees eso 
against property, arson ............. 1094-7101 actions, how commenced ........ TE ERAD 6S01 
ieee roubery, larceny and Ales animals, allegations descriptive of.....6S47 
DEZZIEMENT susssunee ssaseerasee oe sate de answer to pleadings .............. cece eee BSD 
forgery and counterfeiting ...... 1123-1133 | contents Of 40. co s... 6949 
SSS ra ove a eae compromise, how effected ............... 6918 
PUU AN GOCE encesa nieee eea Ilbo-ilii continuan ; disch: ; 691 
against public trade, policy and police conviction: when aoe Sere eae 
Seana the Ree Renan conviction requisite to punishment....6609 
against the public pence ........... 7073-7089 oe nape aa ae 
against the suffrage ...........ec eens 7415-7428 judgment on final when a elegant oe, GS97 
attempts to ccmmit, penalty..7436, 7437, 7428 disete sr fail a toundik Aa Prii 
elections, false registration ............. 1463] Gistmisse) ar e Ti AS Clee eee sees vt) 
falsification of, ballots, ete..........6. 1377 isMissal, a bar in misdemeanors...... 6916 
Ee yi ; after indictment, When .sessessssssses. 6914 
violation of registry laws ........... are hot a barin felonies ae 
1 P r r, nal- c « -N esseveosoosooosooosoe D. 
ee Et by ae ee. patie ia. of action, effect Of (6c. ciccesesnedesevans 6913 
falsely charging certain, actionable, | pee et here olges demurrer Dyer es 
WHEN ‘ivr vskse Bibedesen wecddncveaisweneds ’ 2 terresseeveoseesserseess S9 
Infamous, defined ...... 0 ccccecccceccccces 1324 fictitious name, insertion of true name.6843 
not specially provided for .......... 7435-7440 | forgery, misdescription immaterial. 
i yY I 
sheriffs and constables to complain of. 517 i ae Diane oe pene ay wee eee O86 

Criminal Procedure— orms or, ancient, abolished ............ S00 
accessory after fact. defined, penalty. .6783 indictment or information is first...... A839 
accessory after fact, trial without speedy trial, dismissal ..... Se eead vase eee’ 6911 

principal niscsacicet cea eE a E Sean ste 6784 Stolen property, duty of officers re- 

accessory, distincticns abolished ...... Tea i garding sscrieosisisisss cier sseeso oeeo o 6920 
common law offenses ....sssssassoesese.s TT- recompense to prosecutor ............. 6921 
felony, defined 26s cs cco aresins von tdbveesece 6773 restoration to owner ..............00... 42) 
jurisdiction of justices .........cc cece eee 4683 Sale not to affect title .................. 6020 
jurisdiction of persons ........cccccccecce 6785 variance, as to ownership ............... 644 
jurisdiction of superior court ........... 4653 variance, When io, éa5-s045566. ees daoasenk. 6S6L 
limitations of actions ............... cee, 6:50 | words, etc., how construed ............. US4S 
murder, prosecution for, not limited...6780 a eee 

person, ACNNECA 24 cad acedaiss ee cee acess 6786 Orm. OL wie seGS we Sa esau’ wey casa SEAE 6841 
public offenses, classified ............00.5 io immediate answer on denial of mo:fon.1is3 

Arraignment— Te how pleaded ................. §853 
appearance of defendant by counsel, udgment on demurrer no bar, when...6@05 

WIEN Teenies ers thases a eek eaea G&S85 larceny of money, ete.. how described .6859 
counsel, court to appoint, when........ GASH libel, charge of sufficient, when ........ 6555 
defendant’s right of counsel ............ ESSA motion 10 set aside indictment, 
name, interrogated as to ................ S87 BPUUNGS sais wee Rieu os 8S40. erok karanaa 6890 
time Of aa het pea vwich ites re cee iw cud ots 6884 motion to set aside information, 
true name, entry Of ..esessssesesoosoo un. 6858 ETrOUNdS serian ean araa ae 6892 

Arrest, Proceedings on— nolle prosequi, entry of abolished......6915 
bail, right to give ....... cece ccc ce eeee 6866 obscene literature, etc., sufficiency of 

amount, indursement of ............... 6867 charge ......... ek: Ghee Sele Ge Se ater 6860 
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Criminal Procedure (continued)— 


one crime Charged ......ssceeseees eeu 6844 
one form ONLY .....eessssessserseesereereere 644 
order for resubmission, effect of....... 6894 
order setting aside indictment, etc., HO 
ar ..esssssseo. soocooooeceso sesresecess IO 
ownership of property, how stated..... Sìl 
pleas, form`of entry Of EE Gan) 
pleas of defendant .....e.sesesreersererrer: 6599 
plea of guilty, court may hear testi- _ 
MONY .essesesoseese os Cressi reiss TET UEAN 

of murder, jury impaneled ...... ae bu) 
withdrawal Of ......s.sessoseeseseseseecss 6902 
defendant to put in ....s..esseesseseee. 6301 
plea of not guilty, court to enter, when6900 
effect Of ......esseoroe garde Sees ese e oe 63 
particulars requiring certainty in ees. 6842 
perjury, allegations sulticient ...e.s.s.s.s. 6857 


person, allegation as to, sutħciency....346 
presumptions of law, etc., need not b 


stated ..ccccccccccee sosesecesecoe seee » 6852 
private statute, how pleaded ........-+- 6854 
several charged, one or more convict- 

ed or acquitted ....... AE EEA Ds 
statutory definitions, how construed. . .6849 
sufficient, when ....essesssess eosescoeeces 6850 
time of commission, how alleged....... 6845 

Venue— as 
accessory after fact to felony........-- 6793 
change of, on consent .....seeeeeeee s ee 6796 
change of, procedings to obtain.. .6794, 6195 
change of, recognizanceS On .....seseee. 67% 
offense committed in one county........ 67S 

in one or more counties .es.essereesee. 6759 
near county boundary ..s..sesseesee e.. 6190 


in one, property taken to another....6791 
mortal wound in one county, death i . 
another ...esssessseesss covcceceres e.. 0792 
Trial, etc.— 


accused, right of, to have counsel......6929 
right of, to have witnesses .......+---- 6925 
right to meet witnesses face to face. .6925 
right of, to process ...... RE A ewes. bus 
right of, to speedy trial ..... eese ees 6326 
presence of, necessary, when .......-- 6938 


presence of, when not necessary -e e 6939 
challenge for conscientious seruples. ..6935 
challenges, peremptory, number al- 


lowed .......eecssesossseeessoesoes 6931, 6932 
to panel, when allowed .sesesssssereese 6933 
for cause, When allowed ..esssssseesse. 6934 
Charging JUry ......esseresereeeneoe 6946 note 
civil rules applicable to criminal cases.b030 
Conduct Of trial .... ccc cee ccc e ence ev eccces 69 tb 
conviction or acquittal, when a bar...6U54 
conviction, what necessary for ........ 6927 
continuance, proceedings to obtain..... 6929 
court to decide questions of law........ 6946 
degree, jury may tind any charged..... 6953 
offense included in that charged...... 6950 
discharge of defendant to give evi- 
ENCE ccc ch arane E DEEE Er 6950 
docket of criminal causes ......s.ess.oes. 6928 
evidence, admissions .e.seesseessose 6943 note 
articles, etc., admissible........6913 note 
burden of proof .....s.seesessesse> 6943 note 
Circumstantial ......s.s ssesessesee 6493 note 
confession AS ...sss.eses sesocosesossoree 6442 
corpus delicti ......sssssersossese 6943 note 
deliberation and premeditation.6913 note 
dying declarations ..........0.6.. 6943 note 
EXPELtS ..cccscsessecs sececssvescece 6943 note 
impeaching, EtC..... wccceecceacees 6913 note 
Insanity soda sc ooa «Grae a Ean ees 6913 note 
libel, truth of matter charged as.....6N45 
OPINIONS, EtC.....e sessecssesesesess 6943 note 
TES gestae cescncccccccccnes soenees 6943 note 
rules of ...... Ma bie het cecekes 6943 note 
variance descr cca Aes ka see Seiden ..6943 note 
venue of offense .......-..ese0e- 6943 note 
of reputation, etc.............5.--- 6943 nate 
CHORUS? ecto div died: Khe asee ees 6043 note 
exceptions, how taken ..........0.ee eee 60 
insanity, acquittal by reason of, com- 
MitMENt es sessed esi ec taken aa ae snes ae 6959 
instructions where defendant not a 
witness ....... eT ae ee .....6941, 6946 note 
jury, oath to..... See PENG Sule tae OE ew beets F936 
waiver of, when ....... ieee Doce view wwii 69237 
custody of, not to separate ........... 6947 


jury, view by and ss seeals sac dees sa eiese setae 6948 
discharged without prejudice, when. .t953 
mistake in charging offense, effect of..5951 


separate trial on joint indictment...... 6949 
venue may be corrected ........... eee 6952 
verdict, form of ............ eae EEE 6961 
rendition Of .....sss.ses sossossocseosooe 6960 
as to one or more charged............ 6957 
reconsideration of ...... iPestk 2G aeee - 6958 
witness, defendant aS ............eseeee- 6941 
witnesses, attendance compelled ....... 6941 
competency of ........... PTEE 6940 
New Trial, and Arrest of Judgment— 
COUSOS: [or scssressasotieen Geass eedssewaes 6965 
facts set out by affidavit, when......... 6966 
judgment, arrest of, when.......... 6967, 6408 
arrest of, recommittal after .......... 6969 


Judgment, Sentence, etc — 
attendance of defendant, arrest to 


compel ....ssssess ssesoooos sceso sasso. 69SÒ 
bench-warrant for defendant .......... 69S2 
breach of recognizance, proceedings.. .60S6 
death penalty, defined ................00. 6994 
death sentence, governor may com- 
mute, or pardor ........ NERE EEA 6997 
death sentence, resetting date of exe- 
cution ...ssssesos E E AA 6996 
death warrant, requisites of, and re- 
GULP: a6 50h sd E a whose ete. 6993 
return.and filing of ..... Siren eine N EEA 6995 
eee against property of defend- 
an LEE EEEE EEEE] (EE E] @eeee @eeeonvneteeoee28 eeso 
execution, stay of, by recognizance.... 
PEET P RA ETER S N e.s... 6957, 698S 
final record, what to contain ........... 6998 
fine and costs, worked out, how ....... 6992 
fine, commitment until paid ............6983 
fines, disposition of ..........cccceececees 6977 
penalty for not paying over........... 6977 


judgment, court to pronounce, when..6978 
defendant interrogated when pro- 


nounced ...essssssss. sevees PETAS 6981 
defendant present when rendered....6179 
for costs, WHEN ......ccesececccccccccees 6975 
for fine, llen of ..............0000- Soave 6976 
imprisonment to enforce .............. GUND 
on verdict .......-.ceces anaE Cave eee autre 6975 

recognizance to keep peace, when...... 6985 

sentence, form of ...... E EE E 6991 

transcript of conviction—mittimus..... BIYI 
Recognizances, Forfeited— 

action by prosecuting attorney on...... 7007 


execution, stay of ... ccc. ccc ec cecceccee T095 
fees and charges, how taxed ........... T 
judgment On ...ssssessesee cccvcvcee TET 7004 
judgment, vacated, when ............... TUS 
Crops— 
See Lien. 


Cruelty to Animals— 
See Animals. 
Cruelty to Children— 
See Children. 
Curtesy— 
estates by, abolished ..... ERTER 95 2 
Cycle Paths sana oot 


See Roads and Highways. 
Pairv Canmi Oner ó 


appointment, term, bond .......... 2545-2849 
authority to enter factories .............. 2554 
take sample wissen Goce tea ncosesnnes 2554 
chemists, may employ, compensation... 2553 
deputis, MAY appoint ........ oseese e.e. 20 
COmMmpEeNSaAÜUON sise sis seres idre Errera RASTI 
dutes NOL aaiisiten Danann ean EA e 251 
jurisdiction of offenses .......sssevosssse.. 2550 
legal assistance, who to render ......... 2808 
may require of chemists In siate insti- 
tutions analysis of produets ........ 2832 
member of state board dairy commis- 
SIOUGES hi. hevewte a etches eon eh cannes 2559 
penalty for obstructing ......s.seseseesse... 2555 
Salary dressar sane cea oe, Habeas eke se DANE 2957 
State hoard of dairy commissioners, of- 
fieers constituting ...sssss.e ssssessseso 2859 
biennial report to governor ...........2S61 
bills, how audited and allowed ........ 2552 
fines, disposition Of ......ssssssssssssesee 2853 


expenses of, payment Of....ssesssosess. 2500 
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Dairy Products— 


cheese, how to be stamped ...........-. 2544 
chemists in state METITUUORS; duty to 
analyze cissrers: oenceeeua- wake seca metas 
counterfeiting butter “color” prohibited.. 
impure milk, unlawful to sell ........... oo 
what deemed iMpure ........ ssosossoes Di3 
manutacturers accounts, how to be 
MEDC: soatewes ooreen iene oaea EES E 2545 
Manulacturer to report to board of 
duiry commissioners ...... ss ise eee e.. 2945 
private dairy, defined .......0. sseesessece 2340 
sale of, containing foreign substances 
unlawful STIE diy, weena n nE SSeS 2847 
Dam- 
dike, unlawful injury to ......... Meese’ 7156 
malicious injury lO -ie ees ce SS5e050ceeweeecet ku 
Damages— 


See Eminent Domain. 
Nuisance, see that ‘litle. 
Roads, see Koads and Highways. 
Trespassing Animals, see Anuinals. 
Waste, see that Title. 
action on check, etc., for wages......... 3307 
assesment of, defendant may demand.44s¥o 
bill of Sane measure for non-pay- 


MENU Ol exec ded: S2505e es E E eeu 3663 
for refusal to accept EE oN ieee svel 
boom companies, liability for.454, 4355, 4392 
death by wrongrul act ..... PE 4525 
exemplary, in attachment .............. 5308 
hre, for suffering to spread.......3138, 31394 
forcible entry and detainmer ........eeeee. vdt 
habitual drunkard, wano liable for...... tty2 
injuries, resulting from ............ 0449-3400 
insurance, logs by, Measure of on........ 2333 
knot sawyers, injuries LO ....ecwseeees ORR S 
Uability of wife .......... ge pe ebie aes wma we 4506 
mandamus ...... i MSDN e Seay isos Cere stas DDO 
Ollice, usurpation Of ......... sssoseseso 20153 
Open shafts, for injuries occasioned by.. AT 
property, real, actions on..........d0ll, 512 
personal, possession of ....... a” Suisse OLS 
SBECUGUON, vrserse Seieiiekis, akea niens 4531 
sireet grade, change of, proceedings to 
FOCOVE?: ssirseis edieriet e nioken 1250-1; 
telegraph messages, for unlawful acts 
rel aing CO: cessere ee eee er eenserseroesees 4376 
Dance Hoase— 
NUISANCES, when ...ssssse cescccidwsvessee’s 3096 
Days— 
legal holidays, what are ............ 4709-4711 
superior court may issue what writs 
OD? “svsewahes'd selbewneeS: -Senw ena e Cecwewaws 
Supreme court open, except on non- 


on bills of exchange, allowed, when....3695 
Dead Bodlies— 
physicians may cuseeet cone ae condi- 


HOTS: 6h daaw ines sia Seedee .- dUS0-3S83 
Death Penalty— 


See Murder; Criminal Procedure. 
Deaf— 
See School for Defective Youth. 


Death— 
appeal, not to affect ............ EAEN 6527 
attorney. OË. - CILGEE s.esssseeseossesessoso 4701 
causes of, action OM: ..s..essse 2600s eens 4523 
couniy treasurers, duty of, representa- 
LIVES Of ce Soe neo ionene Hocus ees ak 441 
effect of, upon statute of limitations....4510 
VOIR Of yer a se e aE eale ee Eeoae E ine 293 
report and registration of ......... 2995-2063 
coroner to report, When ...ssesssseceeos 2001 
physician to report, When .......eceeees 2959 
Debt— 


See Indebtedness. 
apportionment between old and new 
Counties es.. a aaa "cane bd a EE 270 
existing, effect on changing county line 48 
may be paid in any lawtul muney..3665-S607 
new coun liable for proportionate 
SNA] rarere, Damek Vide: AE NO 269 
Decedenta Estate— 
See Probate Practice. 
Decisions— 
See Reporter Supreme Court. 
limit of time of superior court in ren- 


derine soinen) Shdeviaesus: aA s .4675 
supreme court to give, in writing, and 
grounds of ........ ab awk erkein oiae 4604 


Decoration Day— 
legal holiday ...... see aee ome! Geant meat 4709 
Decree— 
See Judgments. 
Dedication— 
See Streets; Plats. 
Deed— 
See Conveyance, Commissioner of 
Deeds. 
Executed for Tax Sales, see Revenue 
and Taxation. 
acknowledgment of, authority to take.. 


acknowledgments, who may take ...... 4526 
alteration Of ........e sssessoosssesoe 4518 note 
assignment in insolvency, “form and 
requisites of ..... ee re eee ee 
auditor to record ....s..»s»e ssesesssooo 
bargain and sale, form and effect of.. 14320 
certificate of acknowledgment, form of. 4533 
of foreign acknowledgment PE GKI E 


certified copies, effect of ............ 4532 
of authentication, when required.....4528 
certified copies of, a9 even: ee errr re 6046 
consideration Of ..cceoes. coecesee M18 NOLO 
Contracts Lor 46.64 oven oy cscdiex noksa 4518 note 
COnN yange of escheated property, eftect a 
of real estate, to be DY ..... cece eeeeee 4517 
conveying county property, execution, 
BILGCE Of iccirco bee ela smekre aas 
deeds, tax and assessment, as evidence, 
Cities fourth ClaSS ......se esssssoses 1017a 
defective acknowledgments validated. .4529 
defective deeds validated .....c..cseeueee 4536 
evidence, description, recitals, etc..... 
as aig BA ig eta 4 eitee te tace se » yh aren wae A eae 4518 note 
execution and acknowledgment out of 
state, how taken ......... sa bate occ EA 4527 
filing for record, effect Of ......eeeeeeee 4535 
foreign acknowledgments, who may 
CAO. cdc sae Peewee ene es! EE .. 4530 
former acknowledgments validated eee 4034 
former conveyances without seals vali- 
dated. essesi eidean NE RE ETE 4524 
fraudulent conv eyances EEE 4518 note 
gift, void, when ssesesese sess seseserrsee AOS 
information to annul ..... eeaeee eee D193-5TH4 
of public lands sen usas teasirce nine dols note 
omission of witnesses cured ............ 4538 
on sale for delinquent assessments, for 
construction of boulevards, etc...... 3908 
quit claim, form and effect of sessresses 4521 
seals, use of private, abolished......... 452 
sheriffs cietiiee Soseewiers: Axaeewenstsseed 5296 
validated in certain CASES .s.e.s.ses.seesee 4537 
special assessment, cities first class... 1130 
subjects Of larceny »s...s.eee secceesenceeces (111 
term “heirs,” etc., not necessary to 
fee simple estate ......... seereeeeee. 4020 
to be signed and acknowledged .......- 4518 
transmission by telegraph ..... Re oe ee 4504 
warranty, form and effect Of ....-...0-. 4519 
water rights transferred by....... Seksas 4096 

Deed of Trust— = 
tor grantor, void as to creditors........ 4575 

Deer— 

See Game Law. 

Default— . 
court commissioner May grant sse... 4729 
judgment by, when authorized ........ 5090 

on pleadings ...s.sssssse seesesoeee 5090 note 
in garnishment ........ ws secremeccenes itll 
in forcivle entry and detainer ........-. DORT 
proof required on, When ss..ssesseseesse a9) 
set aside When ccccceee erccccccee evconvas oUYL 
Defendant— 


See Parties to Action; Pleadings. 


all parties made either, or plaintiff. ....48%3 
COSTS Of snk ksias oressosreo sees anes ses 0170, 5171 
defini ion ....ssscs saeeesees cewe se ee eacees Hod 
ejectment, ÎN co.cc cece cee e eee e ee seoses od 
fictitious name designated by, when... .ditsb 


may demand assessment of damages.. 4595 
non-resident, service on, in action to. 
quiet title ing Divan A Sree eee AY) 
Deficiency— 
See Mortgages, 
Deficiencies in State Institutions— 


bond of otlHcer Hable for ......e.eeeeeeees 1842 

emergency deficiency, how created in 
CASO OL sie bine sess. waret saben eee es eeees 1843 

Individual Habillty for ......s:seeeeee s.. ISAL 


Eo a 
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peicieneiei in State Institutions (con- 
tined)— 
unlawful to create or incur ............-1840 
violation deemed misdemeanor, penalty.1%41 
Definitions— 
See Misdemeanors; Criminal Law. 
bill of lading or warehouse receipt.....2590 
coal mine, defined ........ RET SC 
counter claim ..... ghey POE oe. 4913 
“county auditor,” definea in revenue 
LAW oiccceci sews Jelenie eee ae 
“county warrant, n “county order,” 
“county scrip,” defined ......... seee 393 
“dangerous contagious disease,” defined 
excep HON) <ciccescn seroso ace secu aw cesDUUe 
“follo, ” defined ...esses asses cows coos eres LOle 


grand tury T E A E 4732 
“he” or “his.” defined in ‘school law. .2462 
homestead ......6. «ee. ronis Jan 5214 
householder defined E E 1658, B248b 


“householder” defined in revenue law.1658 
“improvements,” detined as relating to 
public lands .........6. itseeweseceeeewe) 
infamous crime ....... er erry BA | 
“insurance company,” ete., defined. ...2838 


judicial officer .......... a 
Jüry ape kalies. monesio aos E E 
“liquors,” defined ......s.s. essosesoeoeeeee. 2932 

maäristrate cose es Sates. SOCCER EERENS 4690 
“manufacturer,” defined in ‘revenue ot 

law ..eesseoseo E T E E TE 
materiał allegations EPEE es... s4944 
“money” or ‘‘moneys,” defined..... wee -1658 
“month,” defined wcccccccecce ceccvcccvcee 4199 
new trial ........ese cdawese nes csesssoeooe. D00 
“oath” and “gewear, ” defined ..........1638 
“ofħcer,” defined .....cseeee csse E MIST 


“personal property,” "defined for pur- _ 
pose Of taxatlon ....ccceeeee cence es 1656 
“person,” defined ....s.ssseseeesso s..s..s. 4186 
“person,” detined, condemnation cities 
first class ..... ei watew aie 
“person.” defined, 'eriminal Taw PN ASG 
“person,’ ’ defined in oyster bed law....3365 
“person,” defined in revenue law ........1658 
“person or persons,” defined in act re 
ulating catching salmon ..esssssseses. 3281 
“seine.” defined ......se goes ies dasesees 3361 
“piece or parcel of lands,” defined. ....1658 
“piece or parcel of real property,” de- 


ATC. erresen Joeeonwetadeu E Ae NESSA 1658 
“practicing physician,” defined ........ 3019 
“private dairy,’’ defined ........ TOAT 2845 
“private nuisance,” defined ............ 3087 
“public lands,” “state lands,” defined. .2134 
“public printing.” defined ......... ssa aot 
“Puget Sound.” defined, fish law ....... 8743 
Puget Sound, pilotage LAW arr oisae woes TNI 
“public nuisance,” defined ..........4.. 0084 
“real property,” defined for purpose of 

taxation sesse... on ee re RA . 1656 
referee ge a reenn ekaia iai enei aes 2T 
“rolling stock. ” defined in revenue law.16589 

‘salmon,”’ defined ....... eT Ree: 3307, TANT 
tide flats, Clues. che dake ebeuwue ua Ras 4972 
“town” or “township.” synonymous in 

township organizations ....... ese... GH 
“tract?” or “lot,” defined .......-. se... ... 1658 

Degrees of Kindred— 
computed, NOW s.sssesss seseo aaae 4626 
YNemurrer— | 
general, allowed any time ....... pd weeds 4911 
grounds of, enumerated ........... enhi 4997 
how specified ........... Seats 2 4908 
may demur to part, answer to part.. eres 4914 
to answer, when may be taken .......... 4916 
ta reply, When may be taken ............ 4919 


Dental FEixvaminers— 


See Board of Dental Examiners. 
Dentistry— 


See Board of Dental Examiners. 


certificates for practice of........... 3024-328 
penalty for practice without ......... 2029 
evidence of guilt ....ssses sieves deen ee. DURA 

nracticing, defined .........5. Listed i OOS 

Deposit— 

See Courts; Eminent Domain. 
Deposition= 

See Adverse Party. 

absent witness In proof of will ........... 6101 

b+ fore whom, taken out of state ........ #22 
i State Goce ees wr Ghee sie ee Ve woe 6 EE 6019 - 


cases in which, taken ........... secccees 6017 
commissioner of deeds, may take, when 260 
commission, how issued ae ee es eae -0023 
committing magistrates may take.......6:08 
court commissioner may take ..........4i29 
fees of commissioner for commissions 
from le TN committees ......... 90 


form of taking ......... cscs AREE -PA 
now prepared Pad returned setae Ok ea ake 
incorporation in record, how ........ wee o 5009 


interrogatories ......... shinee. eeeeee 60B 


judges of superior and. ‘supreme courts 
may take, on E rrr rrr T 
jury not to take OUt ........... rere US | 
manner of lakine and certifying e.e ese 6025 

may be executed during TeCeSB ......eeee 
notaries public may take ....ecccccsccees 2AB 
notice of taking .......... EA EA OULD 
court may shorten time ...esssesese. s. UU 
to non-resident, publication ...........0024 
objections to evidence, e€tc.........02.6--.6U27 


subpoena tO WILNESS ......se. ceccecenceces 6021 
time of taking ......e.s. ssesessse ossosseoes 6018 
to examine witnesses in legislative pro- 
ceedings ........ aureae  (oWie eae wre he 
to whom and how issucd..--.....0000 ee. $5 
transmission and delivery of ........... 602 
uge of on trial ......... cesses EE E wey 
use of, prohibited, When .................-A28 
use on appeal ..... aeus eww Ain RTE 6030 
in another action ........... TEENER ey 
Perpetuation of Testl!mony— 
application for order ......... iineeceteeO0os 
examination allowed. when ..............6036 
hearing of application ............. e... 0035 


manner of taking, interrogatories ...... 0037 


notice of application ..e..s.. csasosesosoe e. 6025 


objections eseeneee (EE E E E O E E eeesenpeoevoeeaeoeeoe 6038 
return and filing ‘of Sek chess: Sew eeeesecesaaDUos 
used, how @eeeeeseeeeaeve8$ (E E TETEA OULS 


Deputies— 

allowance to county Sai when......1595 
by county COMMIiSsiONErS ...... cece eee . 358 

assessor's appointment, oath, compensa- 
HON OF ereina anede Ea ER AA . 2 
chief grain inspector may appoint.. ERI 
clerk of a court may appoint, duties. 1 AIDS 

county auditor may appoint, oath, re- 
OIOV A) eases ei ceeds eeraa aeaa eE aa 400 

county superintendent of schools may 
appoint sesrscsss weet Seine weeds Picieeu a301 


couniy surveyor’s appointment, oath.... 491 
county treasurer’s appointment, re- 


moval and liability for ........ siess ah 427 
dairy commissioner may appoint ....... INAO 
tish commissioner may appoint ......... S22 

Special deputies Of ca siausin sosssosrosen. 8054 
insurance commissioner may appoint.. 2x35 
lumber weighers, authorized ...... ETE 
officers responsible for acts of ..........1564 
Pilots may appoint 22... eevee oO cenecece scott 
prosecuting attorney may appoint...... 4756 
sheep inspectors may appoint ........... et 


sheriffs’, powers and duties of ......... 
appointment, removal, ability for.. pes . 510 


special, appolntment of PEE 510 
state auditor’s, appointment, salary, 
OlC renata sone e Gia PETTE EFA 
State log scalers may appoint ...........! 31045 
stock inspectors, DUWErs AS .s.sessssses 3425 
Superintendent of public ne HERON, 
compensation of ........68. Serre 2204 
town clerk may appoint ............cc00e. 632 
Descent— 


See Distribution of Estates: Probate 
Practice. 
adopted child, rule of, as to ............ 6483 
adv ancements, effect of, where widow 
and issue survive Te Cee rae 


what deemed to be ........ cccccccce ces 430) 
of realty. effect of on share ........... 4829 
amount of, as affecting share ........4628 
by deceased, how considered .......... 4027 
death of decedent. to whom made..... 420 
debts against estate barred, when ..... 442 
digree of kinared, how computed ......4626 
esiate set apart as exempt to family.. . 8222 
homestead soas, evotetans weawsdeweean wee Lb 
illegitimate child, rights of ............8. 4024 
property of, descent of ............0.8. x treat) 
inheritance takes place, when ..... vee HE 
Hability of existing estates .............. 404 


of community property .......cc cece cece 462] 
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Descent (continued)— 


incorporated towns may exercise func- 


of real property. order Of ....sesssssesoe 4620 tions OF i dscevn ew Weaan vi ten t OR eNe na 
posthumus children arai living jury. question. how may be submitted 
at death of parent ...... ssssos soitaa? Lo E E o E E E E E sate seasea 37 
rights and powers of heirs In .........6. 4640 Pe Rona of damages DY ..sesseess s.. GOS4 
survivorship between joint tenants to be called and impaneled ............ 3084 
abolished ...... ssosseseo sedate ibaekees 4623 lands of public corporations “not ex- 
tenancy in dower and by courtesy, abol- OMIM isscc arite cua aiek orties ee e... -3710 
ISHOG. eeaeee onra araa nenun 4495, 4622 mandatory injunctions authorized E 3714 
title, etc., to realty vests in whom...... 4640 payment of contractor ...essssessess eee ee e oe 
title of heirs contirmed .....ssssesseseeces 4041 petition for right of way ..........sseeees godl 
in community realty, how vested on proceedings, when may be dismissed... .3086 
dissolution sssess soosis cweericccesssres service of process, fees for .......... went) 
value of advancement, how determined. 4631 summons, contents and service of ...... 3083 
word ‘‘heirs’’ construed P E aed twee 4643 Surveyors to prepare qata employment 
words “issue” and “real estate” de- OL a Shen E r E T 3682 
fined 550606 sasoeise wiaseoi waseso e.. . -4633 transcript of judgment, as assessment 
Desertion-—- TOLI ssasensdeace emacs sais’ auie taiat SRA 
See Divorce. filing with auditor ....... ae aneas e. SOS 
seamen. of, penalties ....sessesessse 7319-7320 Verdict and decree ....cccccccccscccccecccce 334 
Devise— warrants, when and how called..........3708 
See Wills. presentation and indorsement of....... 3708 
bv will. provisions regarding ....... 4094-4615 form and issuance of ....... Pere rer L 
for life, revision of remainder ........... 4009 work to begin, when .....c.ceceeeee ese... OOO] 
of community property, limitations on.4!% | Disability— 
of lands, estate conveyed bY .........06. 4608 | action not to abate for, limitation ...... 4837 
Dikes and Dams— rights of persons under, claiming ad-_ 
See Diking Districts. verse title irssisi senerceriro Seeie ded ees 
injury to, penalty ...... Gi eae aces 7154, 7156 rule of limitations as to cumulative... .4815 
Diking Districts— suspension of statute of pen atone: for 
boundaries, how established ............. BOLO. “ic, cea ees “Soe beatae ee wie E EEE 4794, 4809 
certificate to secretary of state ......... 3077 when available, under statute of limita- 
commissioners of, powers and duties... .3673 CIOS si5ee5: So eaes siete, SS ae weeewnn seewss 
order contirming election of........... 3677 | Disbursement of Public Muoneyn— 
qualification and bond of ..... oeeie 36077 penalty for disbursing moneys unlaw- 
terms Ole oeocadiecskvcswds waieaG kee teenie 3677 fully eeentey -Vokaeceatts oe Sti eenia kan 19 
election for, when held .........cee- s... 3018 unlawful for state audiior to issue war- 
manner of conducting .....ss.sessssse. 3678 rants, “WHET s.ssssese scores: cosccoo . . 1912 
powers and authority of ........... ....3080 | Disease— 
vacancies in board, how filled .........3680 See Board of Health. 
cost bond of petitioners ..... ree ere 3674 | Disincorporation— 
el.ction to establish ..e.ssesssssesses e.e. -3616 See Cities of Third and Fourth Class- 
of COMMISSIONETS .e.s.sssessscses sosososeo 3676 es; Corporations. 
notices, ballots and expense of .... .. 3616 Dissection of Dead— 


OUICETS Of .essssee seseses oo vese uen ni es e 3070 certain dead bodies to be surrendered to 
to establish, when held ..esssssesessoe. SS | wedeeeeaseeeuaten oaekuewonteales eses... SOSI 
how conducted ...... Cestas iiaei ohai 3677 penalty for violating act Site stebaew eu cases 3033 
canvass Of VOLES. succes 6 es ciese sae eens 3677 physicians, etc., may procure bodies for 
eminent domain, power granted to ....3679 anatomical instruction ........ ssercecss 3080 
order establishing .e..esssssoocosesossesees 3679 physicians to furnish certificate, and 
SPANNING sscssese mereme aiee aiki tongues 3675 bond on receipt Of ..s.ssesesessseseses 3082 
petition for, requisites Of ....cc. cee ee eeee 36014 when must be buried without dissec- 
when and to whom granted ....... 3674-2675 HOn Secede rra ena ae O EER A 3081 
publication Of .......ss.ssseseesses eases’ 3619 | Dissolution— 
hearing and action OM .......cseeeseeeee 3675 See Partnership. 
when may be organized ....-.cccccececces 3673 | Distress—Tax— 


System of Dikes— 


See Revenue and Taxation. 


appeals, takinne OF 0 susie SaGseeeeuaeues 3685 of personal prop-rtyv for taxes .....1727, 1731 
assessments, when due ...cewccccceccccces 3638 | Distribution of Estates=— 


assessment of benetits against public 


See Probate Practice; Descent. 


COPPOTATIONS ices rises awe ekcne nn ebes 3711 advancements, effect of, where widow 
bond of contractor ......s..s ecssssesssroesoe 3690 and issue SUTVIVE .assesesesosccecsessse 4639 
bonds, county treasurer to register..... 3107 separate personal, order of ..... seses... 433 

annual levy to pay Interest on ........ 3706 | District Oflicers— 
coupons, registry Of 2... cc cece eee cece ee 3106 | eleeiion of, biennial, day of ........ ivieweheoe 
county treasurer to take up, when....3:05 | Districts— 
Sinking fund to liquidate .........eeeee. 3.04 Commissioners, see that Title. 
exchange of, for WarrantS ............ 3103 Legislative, see Legislature. 
form and contents Of ...cccsccccacencees 3702 School, see School Districts, 
when and how issued ...... cece eee enone 3701 | DBDitech— 
changes, proceedings necessary’ to See Drainage Districts; Irrigation. 

Make tuews ies. Aten tie eee E a e 3691 construction of, for irrigation...... 4100-4165 
commissioners, compensation of, allow- obstruction of public, penalty ........... TUL 
ance and payment Of ...cccccceceeees 3713 water companics may construct, to sup- 
organization of board ...cceccccscevcaes 3700 ply cities, Et@...... ero esaiare ee ee ree 428 


conditional tax on dismissal, levy and Dividend— 


COMUCCLOA cyt eee ae ean e Ea oe 3689 See Corporations. 
connections of systems, proceedings Divorce— 

NCCCSSATY wiveticnieee Reawsag Awetepaaas 3693 advertising business of procuring, pro- 
contracts, how let ....es.ssse sosecsessosse 3690 hibted, penalty ....sccccccene osso seee T231 
cost of maintenance, estimates certified QIMONY: sash oa..2s cove lew cadincesen abe 5722 note 

to county auditor cuss uwenien< eae) 2699 appeal, power of appellate COUTE eessen 5730 
dikes, construction on public highways, appeal suspends power to re-marry..... 5125 

WAEN erener aeiee re A E S e a e 3697 both parties deemed applying ............ 5121 

protection against injury from rivers.3695 CAUSES: for Bhs fuck Oo wreaks ih PEnio 5716 
cost of protection how provided for. .3696 custody of children ....... cece ...0122 note 
damages, NOW paid .....ssse sessessoecess O87 decree dissolves marriage .....eeeeeeeees 5724 
defendants may appear and plead..... 3684 decree, duty of court in rendering...... 5730 
enlarging dikes, cost of, how determ- decree of annullment of marfriage....... d717 

Med oaeee aaa a a be udwe wae ae 3694 decree to prohibit re-marriage, limita- 
entered as general taxes, how .......... 299 | HON esses aE EERE ENEA 572 
improvements, when ordered .......s..... 3690 | defendant may file cross-complaint...... 5720 


«lawn, SIS- SL 
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Divorce (continued)— 


disposition of Property ...-ees- a esere. D12 
interlocutory orders, power to e force. .5722 
jurisdiction of superior courts In escacat 4663 | 
limitation on re-marriage after decree. .5725 
name of female Changed ....sseseeseseees 5728 
proof required .....sesse sessepeeereereoe vee DID 
prosecuting attorney to defend, when. .5129 
provision for minor children .....-eeeee- 5723 
trial by jury dispensed with Gacsksieenen= 5731 
violations to be prosecuted ....-seeeeeess 5:27 
void marriages, What are ....eessesseeeso Died 
what practice ZOVEFNS ...seeseseereseeeere 5731 
who MAY SUE LOM .....sesseseeases soseeeeo 5718 
Dogs— 
See Game Law. 
subjects Of larceny ssessese sesoeseeseeeese 7112 


Domestic Animals— 
See Animals. 
Douglas County— 


boundaries Of ....csee sseseesoe sessecocees >. 8 
Dower— 
estates by. abolished ......-..-.+--> 4499, 4622 
Drainagre— 
See Cities. 
acquisition of lands occupied by drains 
formerly constructed ....seeveeecceencs Rfi 
amendment of apportionment ........... 3759 
assessments, making and collection of..3761 
confirmation of apportionment .......... 3758 
cost of construction, apportionment of..3757 
county commissioners to establish ditch 
LUA sides uae ch base Ee. WO US ee thee cease 3756 
exceptions to apportionment, hearing. 
On eS ee in a RRS) EU SER RGEC E SSS 7 
hearing of apportionment .....+..e-seeees 3157 
house drainage, cities first class, regu- 
lations affecting ....sesssse ceeeee 1247-1254 


payments for construction, loans for.... 756 
public and corporate roads, benenta, 
76 


how apportioned tO ......0..- aieeaa eee. i 
public corporations subject ta assess- 
ment wives ssesees ao AVA rana e.. bi 
Drainage Districts— 
appeal, how taken ....... ONET S. 3727 
assessment of benefits against public 
COrporatiOns ..e.sese eseesee PERAN 3750 
assessments, When due ...s.esssosseesese 3730 
bond of contractor ......... secesesesessoo 3732 
bonds, when and how issued ............ 3740 
form and contents of ....... Peete doewaus 3:41 
exchange of, for WarrantS .......eeee- 742 
sinking fund to liquidate ..e.s.sssessesee. 3743 
county treasurer to take up, when....3i44 
annual levy to pay interest ..........- BYE 5) 
coupons, registry Of ......ssceseeceeeee- 745 
county treasurer to register ....,...+6- 3746 
houn@aries, how established ..........e.- RTS YI 
changes, proceedings necessary to 
make seres wae ees Sersereeerseneees 3733 
commissioners, compensation of, allow- 
ance and payment ..s.essessse eeceeees 3752 
commissioners of, powers and duties. ...3115 
eminent domain, powers granted to...3:21 
powers and authority Of ......sesssees 3722 
vacancies in board, how filled ......... 3122 
commissioners, order confirming elec- 
tion Of cosacccce scecscascecs sesvcccosens 3719 
certificate to secretary of state ........ 3719 
qualifications and bonds Of .....--..+.- 3719 
election for. When held ..-ccsceseeeecees 3720 
manner of Conducting ..ses.sessesssers 372 
commissioners, organization of board. ..3139 
conditional tax on dismissal, levy and 
collection of ...... [faa ETERS Rne 3731 
Contracts, how let .......sesesssereocoseeee 3732 
cost bond of petitioners ..esssesesesseses 3116 
cost of maintenance, estimates certi- 
fied to county auditor .....-.. eee eees 3738 
entered as general taxes, how........000S 
damages. HOW PAld ...sssersesesesesereeese 3729 
defendants may appear and plead ...... 8728 
election to establish ..esessessee cooceerers 3718 
of commissioners .e..s..s. esceesereveceees 3718 
notices, ballots and expenses .......--- 3718 
OMCOrs Of ....s.osse covccccceecscccccenees 8718 
to establish. when held .....-eeeeeeee 3719 
HOW conducted cececccccccecccerevveceeces 3719 
CANVASS Of VOLES .eessssse concer erereees 3119 
enlarging system, cost of, how de- 
termined .eessssee Gave eee ares eee: A786 


improvements, when ordered .....+.eee- 3732 


incorporated towns may exercise func- 
tiong Of ceccccccece soccevcce sececcenves 3737 


tO ceccccees aeaee asea DnS esasa i 
jury to be called and impaneled........ -3126 
assessment of damages Dy .s.sssssesse 3726 
verdict and decree ....+.-- baa E 3726 
lands of public corporations not exempt.3749 
mandatory injunctions, authorized...... 3754 
natural water courses, improvement of.3i53 
order establishing ........ co spendes weeese 3719 
organization of, When ..e.ssseseeseecoseere 3115 
payment Of COntractOrs ....+-- pacuewentie 3134 
petition for formation Of ....ee.essseseese 3716 
petition, when and to whom presented. 
wuts eaaa lala A awa eaeoe dt 16-3717 
publication Of ......es cesses (SRE Ga wee 3717 
hearing and action ON .occccseeees e 
order granting ..ee.ss.ss.eeeseesseeesecees 3il 


private drains connection with system .3135 
proceedings, when may be dismissed. .3728 
jol 


service of process, fees for ....--.eeeeee> 3 
summons, contents and service of ...... T25 
surveyors to prepare data, employment 
Of OT rr OTe rT eae, 3124 
system of drainage, petition for right 
Of Way ......oe. cocececcceecccesereteres T 
transcript of judgment as assessment _ 
TO]] ccccccee secsoesseo ceesoosopsecsosecone 1o 
fillng with county auditor ..s..essesee. 3730 
warrants, form and issuance of ........ 7139 
warrants, presentation and endoree- 
ment Of .....ss.e. Newree see ooe EEEN 3747 
when and how called ...... peice eran 2747 


work to begin, When ...essessssessecsosees 733 
Drawbridges— 
See Cities and Towns. 
Druggzist— 
Sce Board of Pharmacy. 
Haquors. may sell without license, when.2337 
morphine, sale regulated, penalty. .7282, 7283 
penalty for adulterating drugs ....+--+- 3048 
poisonous drugs, register of purchasers 
Of, penalty .s....ses seeeseeereeeee 7278, 7280 
poisonous drugs, selling to Indians. etc., 
penalty ..e..esee seresa coseposeeeee 277, 7280 
poisons, selling without label. penalty. .7276 
registered, onlv to compound drugs < o -3038 
Drunkard—Hnbitual— 


complaint, who may make ..s.ssseseseee 6488 
what to allege ......e.»s sreoeorosecseuecos RASS 
dectarcd an, who may De sessessseeseses 6497 
FECR ANA COSTS .....eseesess sesoereeseseces 6490 
injury by. damages, who Hable ........ 6492 
justice of the peace to certify convic- 
tion, When ....essesesese sereesssereseo AA! 
Hist of, posting ..s..esssecse seen eeeeeeeeees 6493 
order adjudging, vacated, how .......-- 6494 
selling liquor to. penalty .s..ssesesseesees 6491 
summons, hearing ....s.secsee seesesoseces 6489 
Duel— 
death caused by. is murder ......-- 7039. 7040 
engaging in. punishment for ......- 1052. 7053 
seconds. guilty of manslaughter, when.iH1 
widow. ete., may sue for death of hus- 
band in ......sse coccccececceccceseseees 4828 
Dumb— 


Se School for Defective Youth. 
Ear Mark— 

See Marks and Brands. 

Fratern Washington Viospital for m- 
ur n em 

See Hospitals for Insane. 

Education— 

See Schools—Public; State Univer- 
sity; Normal Schools; State Reform 
School: School for Defective Youth. 

Earningxs— 
exemption of wages in garnishment... .5412 


- 


from supplemental proceedings, when.9326 


no exemption against .......sseseeeeeee. 52482 

preference, rights of, in insolvency..... 
eaveeense e see ner eee erenw eee r eae re rere 5981-5983 

wife's. exempt, when ........- 4493, 4484, 5253 
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Eiectment (continaed)— 
appearance and answer, time in which ; 


landlord may make .........00 seses iV 07 
complaint in, what to contain .......... nS 
damages, extent of recoverable ......... 5511 


defendant may set up what defenses.. 3305 
expiration of plaintiff’s right to pos- 


session before trial, effect of........5512 
improvements as set off ..........e0e00-- 5511 
judgment quieting title ...........000.... 5500 
against tenant. effect on landlcrd....! Aud 
may be vacated, when ................0018 
eect OL ortae cos Sekine. wo ede R tea ALES IS 
vacation, effect on possession ........5°019 
legal owner, who deemed to be....5503-5506 
limitation on action for ........ cece cease 51 
mortgagee cannot maintain ............. aalb 
order for survey and admeasurement 
LEP Ga Meek ee. Maer ene fis Vea 5513, 5514 
possessory action for land, who may 
DENE e reoat cts C TECNA 5790, 53521 
rule between adverse donation ciaim- 
NUS biscuit) wie eee Boat ones 5520 
substitution of landlord for tenant..... BRIN 
verdict, what jury shall find ............ ay) 
Elections— 


Sce Contest of Elections. 
School, see School Districts. 
abstract of vote to be transmitted to 


secretary of stat? ........ cece ecw eee 1414 
biennial, day Of cccacdesus iweevwivsaieusnes 1332 
blanks to be furnished ey secretary of 

State siice ite resiwsceatee seus Spi weaves 1414 
board of and precincts, “how consti- 

tuted in townships ............ ...0. 656-7 
Canvass Of returns in ......... cece cee eee 2s4 
canvass ot votes, proceedings on ....... 14u7 
cities first class, adopt plan of water 

BUDDIYV d<acee08 catsncesiwdsesneseieeak .-. 836 

second class, officers in Manele oa AA ales S43 
third class, officers WY AE E A 927, 931 
fourth class, how held ....sssessssses.s 111 
cities, for consolidation of ............... 709 
for advancement Of .........cccceeeeees T 
cities, for disincorporation of ........... 1055 
when and how held ..............000... 1059 
city, for annexation of territory to..... 70> 
city, for ratification, freeholders’ 

Charter ay ciki se Sic denewd CGS ea To, FO 

constables, number ........ccc cece ceccees 517 
how conducted .....esssess sossssssesee d4Y 
constitutional amendment, how sub- 
mitted- eee eees ee Se eel eke eee hes 1361 


contest of proceedings governing..1425, 1441 
county canvassing board, who consti- 


tute oases oe bae eee ehh de eee seas 1408 
vacancy in, how supplied ............. 1409 
county lines, to change .............ce.00. 44 
county seat removal, how held........ 282 
county seat, removed ...........6 nosses 231 
district und other officers, certificates 
relating tO ...esssssssooscesssess.s 1414 note 
incorporation of city, conduct of, etc.. T02 


informality not to stay issuance of 


certificate .sccssssess crserinisng daiine 1415 
judge superior court, vacancy to fill... 283; 
justices of the peace, number author- 

12ed Wy BO5os Be Boe eee Su- ria 597, 558 

in precincts, how conducted .......... i 562 
in cines, number authorized .......... 559 
how conducted .....essss. Uvedsassavecns Bt? 
legislative vacancies to fill, officers of.. 79 
voters’ qualifications ........ sessesssoo 76 
legislative vacancies, writs of, for ..... 72 
to fill, how held ...esssssessssesosonosene T2 
militia parades, not to be had on day 
o EEE E E A E TE STS 2001 
municipal, city clerk to perform duties 

devolving on county auditor ........ 1363 
notice of, county auditor to give, when 

and TOW: sscoreorseiis cewek shod beans 1335 

form Of seoses tin ie uena te tase EEEE 1335 
notification and certificate of election..1410 
proclamations of, governor to issue..... 100 
proclamation of governor, to issue 

when 6 ccincsaestete un aed taedia e aAA 1334 
questions for popular vote, how sub- 

mitted smressioo ioen aaea eA E 1361 
reincorporation of city, conduct of, ete. 703 
returns, certificate Of ....ssssssssccosese 1495 


i a o a a o 


returns, delivery of to county auditor.1406 
returns certified by secretary of state, 


tò WHOM ods dois bse cs bee osora Dirkas 
returns to secretary of state, how 

Sent -c 5 dees sides as oo4cce nae sandiaess .. 1416 
sale of liquors on ‘day of, “penalty MOA 7425 
school district, ete., excepted . Saateaess 1363 
special defined ....esseo.cosoe sesocsonsseos 1533 
superior judge to examine returns 

when sisisesss hiss eeuiesee:, Was PEREN 1412 
supreme court, vacancies to fill ........ 215 
tle vote, how decided .............5..- * 1411 
tle vote, special election to decide, 

WY DON: 655 so vba yaad aaa edes aa. etn 


township organization, for adoption of 582 


violations of laws, prosecuting at- 
torney tO prosecute ....es.ses sessocco 473 
| Candidates, Nomination of— 
candidates, how nominated ............. 1349 
certificates of nomination, penalty for 
CAlsiNfication of .........s.s saw cess sainn 37T 
certificates of nomination, when to be 
filed oecererese ia Atak es rie ESEE 1355 
certificates, preservation for pubtiic in- 
BUCCTION: -seccasd kdaseen deian ea aa Vana 1354 
convention, or primary meeting de- 
Arned oes Siew bee ee. wa eee eee ekna Wea 1349 
nominations by certificate of electors. .1352 
number of signatures required ....... 1352 
nominations, how certified ...........08. 1350 
delivered tO whom ....cceccccceesseeees 1350 
with whom filed .............. PEREA 1351 
nominations, how declined ...... PESEE 358 
vacancies, how filled ................... 1359 
nominees for stare or district office 
secretary of state to certify ........ 1356 
primary election, defined ................ 1349 
publication of nominations, time of 
makire sisson sawas: -fodanava o LEENE EI 1357 
restrictions upon certificates ...........1353 
Electors— 
absence from state, effect on residence.1322 
disqualified, WhO are ...esssesseso sees 71.1333 
infamous crime defined ........... csee 1324 
presidential, time and number of...... 1328 
votes for, how Given, etc...........e00.- 1329 
lists of. how prepared ......sceceeseees 1329 
meeting of, at state capital............ 1330 
vacancies in. how filled ..............4.- 1339 
constitute college of clectors ......... 1350 
compensation of .......... St gdh Bahra Gites oe 123 
who are qualified AS ......... eee eees 1320 note 
residence for purpose of voting ...... 1321 
Precincts— 


ounit commissioners to divide county 


division and alteration of existing pre- 


cincts, when to be made ......... 22 1368 
voting places, to be designated .........1304 
Officers— 
boards of judges, county commission- 
ers to appoint, When ........... eens 1336 
electors may appoint, when .......... 1336 
who constitute 24 cc. ieee ls Wace e wees 336 


clerks of election, when and how ap- 


pointed: areis San Seabee ook. EA 1337 
collusion with officers of. penalty ..... TT 
electioneering prohibited within cer- 

tain limits, penalty ............... <... 1380 
fees of election officers .....sssaesssssesse 1344 
judges, majority only appointed from 

one political party ...... cc ce wees 1367 
judges to Keep tally of voting, when....1237 
inspector to be chairman of board..... 1343 

May administer Oaths ........c. cece ees 1343 

may fill vacancies, when.............. 1343 
laws of, secretary of state to distribute 
non-feasance and mal-feasance of, 

penalty seoseta sa teeta ees Sheed 7424 
oath of inspectors, form of.............. 1339 

of judges, form of cuss sce eas es dae 1310 

of clerks, form of ....esessoessosseseesa AL 
oath of GIN COrS ae jew ec tek arin Saha ok ia 1338 
oaths to be certified and returned...... 1342 
prohibited from electioneering, pen- 

IDV Use cesses: E E E AER 1380 


duty 
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Elections (continued)— notice Of closing .....ccccccccccecccccccecs 1454 
Polls— notice of opening .....sssesssssesssesecacso 1453 
booths, inspectors to provide at poll- oath to be admilnisterod oss eee os Tes -1456 
ing places, when ........... ceywaneseealags Of, to be opened vs cis di cecsevevedeesvaveets 1450 | 
number of required .......ceeeeeeeeeees 1365 where to be kept ......cccccecceeecccees o 1451 


booths, restrictions upon occupancy of.1371 
expenses of preparing polling places, 
how provided for .......sesseeo ee 1368 


guard rails, how constructed . . 1368 
who permitted within ....esseesee 1358 
poll lists, how kept .....essssssssososes » 1389 
polling places, supplies for ............. 1358 
time of opening and closing............ 1385 
opening, proclamation ...........ee05. 1386 
closing, proclamation ..... SESS ice sie ee 1395 
Voting— 
challenged voter may swear in vote...1293 
form Of oath ........sese sososesesesesoos 1393 


cnal neea, TO, when may be ager 


@eeecevnesere eevee esesee sees eeseevenre 


challenged voter, ‘oath tendered to. 1391 
challenge, ground of, conviction of in- 
famous crime, proceedings Sotaeie nes 1395 
challengers, number authorized ........ 1337 
challenges, When taken ........ccceceees 1359 
challenging, by election officers ........ 1390 
disabled or illiterate voter, may be as- 
sisted Dy whom ......ccccccccccccccees 1373 
how conducted ....... ccc cece cece enc veees 1369 
instructions to be printed and posted.13:75 
procuring Indian to vote, penalty...... 7423 
supplies, etc., defacing or destroying 
penalty Cy E E S 1378 


voter bribing by candidate, penalty ...7423 
voter may use memorandum for assis:- 


ance ..... etane eah ae was NE En wees 1362 
voter, officer of, ‘attempting to ‘influ- 
ence, penalty . Decay eee Lees wees oe (48 
intimidating, penalty PEE EE e. see en 
bribing, penalty ....ssssssssssseseoess.. 7420 
false assertions, etc., to influence, 
penalty 20 slice ce pees cee Sarei aas 7421, 7422 
voting, punishment for fraudulent ....7415 
penalty for without legal qualifica- 
IONS <bsesieeisas doninta weed eee aleaed 7416 
Ballots— 
auditor to burn, when ..........c.ccecee- 1404 
cast how ........ E tk. Koen ewe Woe en E E 
counted, when .„.es..ssessssssss scccccce ...1109 
counterfeiting, penalty .............. 000 (ALS 
counting, void, rejected ....sesssseseosse 1376 
manner Of scixewew dees. ensesedencsasse ..14.01 
to be tallied ......osssenooessesee Gaaaaes 1102 
disposition of On ......ssessss cecceccces 1404 
county to provide .............. ccccccs 2.1362 
delivery of, when and to whom ........ 1267 
delivery to voters, by whom ............ 1°69 
errors in, how corrected ..........ccceees 1353 
expense of, a public charge ............ 1-18 
falsification Of, penalty ..esssesssssssese. 1377 
form and contents of .................08- 1354 
legality of indorsement of action of 
DOATO. cigiavuiaess oaks clawed E Ficus 1389 
name, written or pasted on ............. 1202 
number to be furnished precincts ...... 1355 
Ofticer marking, penalty ................. T419 
Official, unlawful possession, penalty... 742S 
official, unlawful printing, penalty..... TRT 
preparation by elector ..s..sessesssssoen: 1570 
rejected, when ...sssesesss webaward 14003 
rejected to be preserved ................ 1259 
returned, custody and destruction of..1404 
size and character of cc... c ce ccc cece eee TSS 
spoiled, proceedings in case of ......... ie 
stamped before deposit .................. 1374 
stickers for, alteration of name by..... 2590 
unlawful use of, penalty ............005. 128 
unofficial, not to be cast ................. 1242 
void defined EGA E yee: dace eee dinecne se vee 1576 
voting to be DY .e.ssssassssoseresosensnso. 1385 
unlawful canvass, penalty, of auditor. .1407 


Poll Bocks— 


auditor to furnish inspectors with.....1287 
by whom to be Kept ....... cece cece ee eee 1451 
certified copies to offleers ...........0005. 1460 
county commissioners to provide, 

OW GM i E S bie cor ee ee 1170 
how arranged ........cccce cccccccccceces, Lins 


qualifications necessary ..c.cceccescce aes 
Separate for, When ..ccccccsccsces soccees 1446 


to be checked, how ....... peace ues ig basta 1461 
what precincts to have ..........006 eee ee LH 
when to be closed ......ssscssosossoeesso. 1454 
when to be open ...... Serer Terr ree 1454 
ge edd ech 
OTN ek ead nevi. “ino da eee sivetioe eeaseltne 
applicant, examination of . é GAN Ves eeu LIDS 
authorized, when „...sssssosss os aeieea 1445 
challenge of registered person .......... 1157 
elections in which required ............. 1464 
elections to fill legislative vacancies... 76 
expense of, how paid ..... aeaaeae 1449 
false registration, penalty ...... pane y es 1403 
officer of, city clerk as............. Mees 1447 
Officer of, county commissioners may 
appoint, when .......... ia owen Sates 1447 
Officer of, duties ............. cee e cc eeeeee 1451 
officers violating registry laws, “penalty i 
persons unable to write .........ceceeeee 1455 
precincts extending beyond city limits. 1446 
residence, change of, proceedings ......1459 
voter must be registered ...........000e. 1457 
voter to register ...... Sites bee etaeeG@eta E GY. 
effect of registration ................6.. 1152 


Elections—Primary— 
Primaries Generally— 


adoption of resolution .........ec068. 1465, 1167 
Authorized, When ........... ceccecececees 1465 
ballot box, to be opened and ee 1476 


ballots, how equalized with poll list....1480 
how counted Higgins .e@sawwe EEEE EERS "1482 
canvass of, proclamation.............. 1479 
certiticate of election to be issued ..... 1485 
challenges, record of. to be kept........ 1473 
notice of election, requisites of ........ 1468 
oaths, who may administer ............. 1475 
Ooflicers, how selected ...........cecceece: 1468 
Oath OC: CIC. rera tuud cba ecove sees: 1169 
violating law, penalty ............ 1459, 1.470 
poll and tally lists, form of ............. 1474 
poll list, to be Kept .....essessuesssensse... 1472 
poll lists, signing and attesting ........ 141 
polls, opening, proclamation ............ JT 
Closing, proclamation .......... seese. 1478 
records, custody Of ..........00 cccccceces 1155 
tally, clerks to Keep wo... . ccc cece eae J183 
tally lists, signing and attesting ....... 1484 
violation of law, penalty for............ 1489 
voters to be qualified electors .......... Ting 
voting, how conducted ...... cece cee eee 1470 
voting, penalty for illegal ............... TASS 
fraudulent, penalty ............ ssceecas 1471 
Primaries in Cities— 
ballot boxes, use Of co.cc... eee ee eee 1507 
ballots, form and distribution of ....... 1593 
HOW > marked 66 cies oud Send daw so wad ay 1504 
closing polls, proclamation .............. 1508 
delegates, qualification of .............. 1500 
elections, how called ......... ccc cece e wees 1496 
judges and clerk, selection of ........... 1501 
Judges and clerks, qualifications and 
POWETS Of nici dad esiea i wae aaen wks sees 1502 
nominating caucus, when to be held...1591 
nomination of delegates, number ...... 1591 
opening polls, proclamation ............ 1598 
penalties declared .......... cece eee 1512, 1513 
registered voters, list to be obtaineàì... 1503 
regulations prescribed for .... .. 1495 
resolution calling, to be published...... ESA 
contents of ......... E E E 1498 
returns, when filed ....ssssssesosesss..... 1519 
falsifying, penalty ..e.ssessescs cessera. 1511 
tally list, how Kept ...................5.. TAH 
votes, canvass of. how conducted ......1599 
qualifications Of ........... cece e cee eeee 1499 


Electoral Collere— 


See Presidential Electors. 


Eleetors— 
See Elections: Presidential Electors. 
Electric Light Company— 


See Eminent Domain, 


Taxation of— 


See Revenue and Taxation. 
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Electricity— 
unlawful tampering with currents, etc.7160 
EFlk— 
See Game Laws. 


' Ellensburg Normal School— 
See Norman Schools. 


Embezzlement— 
accepting deposit in insolvent bank, 
penalty ......... eee ees 7121, 7122 
allegations sufficient against me . 124 
estates in probate ...........0.. . 6211, 6212 
fees, failure to pay over ...... AEE 1606 
instructions ..e.sesseses sosseeosse oo ft 946NOLE 
larceny DY .......ccccccecccces reas nenat 7119 
public oficer and penalty TARRA PAET DEN 7123 
state treasurer guilty of, when......... 164 
wrecked property ....sssssssas aoo asan . -3280 


Eminent Domain— 
See Diking Districts; Drainage Dis- 
aa Irrigation. 
oceedings for Right of Way for 
Dikes, see Diking Districts: rain- 
age Districts. 
For Construction of Irrigation Ditches, 
see Irrigation. 
Cities and Towns— 


other than first claSs ........ss..sasesssso 1292 
third class, procedure authorized...... 944 
fourth class, procedure authorized ....1017 
Cities of First Class for Special Assess- 
ments— 
appeal not to stay proceedings, when. 790 
appeal waived, when .......sessse seecee 790 
appeals, when to be taken .............. 825 
assessment may be modified or con- 
firmed .....sssssse ossosssese beck wae 803 
assessment roll ....s.osso sessso csessesoo TOT 
authorized, When ........ e TT 
award, payment into court, "effect ‘of. . 790 
certificates, sale by city of, when...... 812 
clerk to certify record to cans treas- 
urer e.s... ........ 805 
compensation determined, ‘how. AEE ats 7s9 
compensation to be made aa achat . T5 


continuance as to parties, not served.. 785 
damages paid by special assessment, 


When ais cctaeaw, sekeae ce whi’ Satie Vaaa 793 
commissioners to levy ..........02. ces 795 
damages, prior or etoeeaven) com- 
pensation fOr .......sseseo cece ncvceees 827 
deed to purchaser, notice rere ree re 815 
execution and effect of ................ 815 
delinquencies, sale to satisfy, ‘penalty. 808 
duty of commissioners ,...............2. 796 
funds may be advanced by city ........ 823 
general fund, damages paid from, 
When soeibescomecnaise £205 eSasauees ewes 792 


grading, damages compensated, when.. S21 
guardian ad litem appointed, when.... 788 


hearing, jury impaneled...... echoes cdae 781 
time to be Set .....sssnssssoessesesoee 798 
judgment becomes final, "when RE 790 
judgment, effect as to condemnation 
and damages ..... SERRA des ks eek aes 790 
entry, Lorm Ol oere erena se ereceens T85 
judgment, separate, Hen of ........... Sui 
jurisdiction, defects in notice not to 
AfleCt sossirsre ree acteseetetaiors 800 


jury, regular or special, may be used 82) 
jury to ascertain just compensation. 782 


jury, waiver Of .....ssesssss chessiaanss 824 
lien of assessment, enforcement of.. &29 
lien of purchaser, extent of .......... $14 
local and special benefits, rule regard- 
LAS cic Penatas con” herria waren ey. anede sees 789 
new assessment authorized, proceed- 
ings TOT. essa succes Beka ce Esos aas §19 
new trial, proceedings regarding ..... 785 
notice of assessment and hearing.... 79 
notice, proof of ServiCe......... cece ce ees 799 
notices by mail of assessment ........ 807 
penalty for omission ........ Sk Bieter 807 
payment, how voted ...... anoss cone SOT 
objections, may be filed ......... . 801 
ordinance to provide, method of com- 
pensation ..orsrrismise Son desira oasa 776 


owner may elect to remove building. 784 

ownership, change of, proceedings on 786 

ownership, doubt of, not to coe 
proceedings ....scssso Sevan Seeeee IS i 


payment and redemption noted on sa 


rolls ....sessee A E E COCA OO 
person defined .......... sosssoso ososee 826 
petition, requisites ‘of aaaea ie ie 778 

fled Acar. derkan ted eaa. Dea T7 
possession, city to have, when ....... 791 
practice and procedure ....... ........ 825 

cases to have precedence.............- 825 
proceedings, discontinuance of ..... .. 822 
public use, a judicial question ........ 825 
redemption, who may make .......... 815 

period of, when expires ............. 815 
Sales, conduct of, certificate of........ 810 

resale, on failure of payment......... 811 
sales, return Of ......s..ssoe osoeresesoo 813 
sale, when and where “held, notice... S09 
separate fund to be kept .............. 816 
service, manner Of .......csccceeee soccer 780 


service on county auditor, when .... 180 
special assessment, compensation in 


Case Of ....ssosssoos Hiei adess ewes e... 189 
special assessment, “notice deese 806 
special assessments prohibited, when 776 
special finding as to buildings ........ 84 
summons for _ publication, aguen 

when ...... E EEE e E ES TI 
summons, issuance and service ...... 779 
supplementary petition for assess- 

MON. coscerse See Goes: Viveeeees i 
treasurer, penalty for “neglect of duty 818 
trial, how conducted, evidence ....... 
view of premises .....sssssssssosoesecoe a 

verdict aS to part ...crcccccccceeccececs 783 
warrant for collection of assess- 
ments, what iS a ........ sssssesesos 
Counties— 
authority to condemn ............ . e. D629 
condemnation a county purpose ...... 5633 
damages for right of way for logging 
POAC. ssresanse acess.’ aewests, Bea E 4035 


for right of way for turnpike roads. .3858 
indebtedness contracted, TON aude 


levy ‘of tax for ‘cost of . EEE nes 5630 
procedure, manner of ...........e.-00-- 5631 
proceedings for right of way ‘ot nea: 
and highways  ...ceceeee sovccee . 3183 
right of extended tO ........... sospese. 5631 
Corporations— : 
adjournmentSs ...ssss sesssse osesooo .. 639 
appeal, effect upon payment oe tale fie 
appeal, time for taking effect of......2645 
waiver Of cereserei meatier ag? eiweine< D045 
boom companies may exercise power 


Of? scdidisGeay 2dchlaeiue “oaarinaess 4378, 4388 
claimants may procure money, how. nlid4 
conflicting claims, how determined...5f44 
construction work not stayed, when.>ñ46 


damages, how assessed ........  sesvee: 5641 
damages, how paid ....... wscceoes oe. OAS 
electric power, right of appropria- 
priation DY .e.esssss sesossese oeeeee DDFS 
judgment of appropriation ..... e. aee DNI 
for damages ....... ssesecssoe seoseooet DBAL 
jury, how called .....sssse sssosasseo . 0040 
manner of procedure ....... sesccseees 5650 
necessity for appropriation, adjudi- 
CATION Of siris weecriss owi sectorues 5640 
notice, contents of and service ....... 5638 
proceedings, how commenced........... 5637 
ral WAYA appropriation of defiles, etc. je 
Y .aescssse ocooocsses sosooeo osossseos 5 J2 i 
right to enter ‘lands for survey, etc. .4649 
trial, how conducted .......... we... 5641 
State— 
adjournments ......... sesers evcsegs 0618 
appeal, effect upon payment .......... 5622 
appeal, time for taking, effect of..... 5624 
walyver OF ayeicauss ssrerincassa (eres es 5624 
award and costs, duty of state off- 
cers regarding ....... sesssses sacres 5625 
benefits against public corporations in 
establishment of dikes ............... 3711 
in establishment of dralins........ 3749. 3750 
claimants may procure money, how.5623 
conflicting claims, how determined.. -5623 
damages, how assessed ....... ween 5620 
damages, how paid .......secs seeeee ee 22 
judgment of appropriation ........ .. 9621 
for damages ....... E Was ake a eOOED 


jury, how called .......... oe eeeewe wees 5619 
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Eminent Domain (continaed)— 
lands of public corporations not ex- 


empt in establishment of dikes..... 3710 
notice, contents and service of ....... polr 
petition, requisites of ......... ........ 50L 
publication of notice in, when author- 

ized: oone Saese ences er nE aeaa 4854 
public necessity, adjudication of....... 5419 
trial, how conducted ......... ......ee. Do2 
United States may exercise right of, 

WHEN | pectdesrwi sien, Hace A ee 2110 
use of water subject a EE E E 4109 

Employees— 


See Labor; Bureau of Labor. 
knot sawyers, provisions for protec- 


tion Of ....ssssese errr rs seriata 3319-23321 
Priority of NON © see ese oxi ose vaek Serge ce kes 5919 
property and franchises Hable to liens 

P E E EEE S E wens 5919 

street car operators, time required of. .3312 

overworking, penalty for .............. 3313 
Strect railway, incompetent, penalty 

for employing ........c.ccceeees 0314, 3315 
Street railways, weather guards on to 

PROLECE cis eiwssaude esa cis we sek pews 308, 3309 
wages of, not to be paid in orders. 3305- -3307 
wages, preference right to......... 5951, 5982 

procecdings to recover ........cseeeeees 5953 
women, all employments free to........ 3322 

Notice of Claim— 

contents of .......ce0. E E E E E 5920 
foreclosure of ........ Sn ueasilate T E S 5922 
limitation on filing ......esssessssesooen. 5919 
limitation on foreclosure ..............6. 5922 
receiver or assignee to pay, when...... 5923 
service Of ....s.sssessessssscosososeno 5920, 5921 
where to be flleG@........ ccc ccc cece eee e een OYLY 


Error, Writ of— 
See Exceptions. 
Facape— 


See Prisoner. 
limitation of action for ...... EEPE 4802 
Estates of Decedents— 
See Probate Law; Probate Practice. 
Escheated Property— 
board of state land commissioners, 
Authority Over 2.2... cece cece cee evees 2188 
conveyance, how executed, effect of... 314 
money in county treasury of decedent 


from coroner ..essssssesesosossssesseoo 
moneys found, to county school fund, 
WHOM E E L 
personalty of decedent, when.......... 4638 
realty of decedent, When ......ceseeeeees 4620 
recovery of property ........ cece cece eens 5791 
sale of, by county commissioners, au- 
thorized. css ceiawiaes. 664640 0ewevedasee’ 312 
time OF Sale: cccodecdstiveisen seen wrse sow kus 313 
unclaimed moneys, to permanent 
school fund, when ............eeeeeees 3075 
unclaimed property, to common school 
fund; WHEN: so Siseisa ti ansin asa oaa 3066 


Eatrays— 
See Animals. 


appraisement of, notice to auditor......3503 
fees of justice for ..... ccc cece cece wees 3503 
branded animals, notice to owner...... T 
constable to prosecute violations ...... 3107 
conversion by taker up, penalty ....... 4127 
fines, disposition Of ......... eee e ee re 3508 
kecping without notice, Hability ........ 3005 
logs, etc., found adrift, provisions re- 
garding taking up ..........c.e0.. 3291-3295 
notice of. auditor to record ............. 3504 
notice of taking up ......... RET E 3501 
record of. auditor to keep ..............390 
recovery by owner, Charges .....ceceees 3502 
Te demption of, proceedings P ER A L 
sale, notice GE E kee E NON A 3505 
swine may be treated as, when.........: 2418 
taken up, how and by Whom......ecceee 3001 


Evidence— 
See Depositions; Justices’ Courts; 
Witnesses. 
affecting negotiable paper........ 3650 note 
arbitration, rules of, ON ..... cc cece eee 5109 
bill of lumber weighers, effect of, as...3122 
burden of proof in actions to modify 
freirht TäteS erissi seitec neri Cerin etna 4327 


Certi Copies ag winaitaeiveiwtanetewadle ox S111 | 


certified coples of state auditor’s rec- 


Ords AS .iceccccccccccees Nissan este sae Loo 
certified copy of brand as ..............- 3 
challenge to, judgment on .............. 4994 
copies authenticated by state treas- 


uré AS ys vcewisecewnss’ wetesneuweaes yaa a 1 
copies of county auditor’s records as.. 421 
how authenticated .....ssesseessosseseo 421 
copies of county commissioners’ pro- 
CCCOINGS AS svecsssesweetswe: sedesseeeis 353 
culpable negligence, notice of state 


geologist to mine owner ........eee0- 180 
deeds, tax and assessment, cities of 
fourth CIASS. .....sessssesesse wcksiees 10172 
cities of third cClaSS .......... cc cee eee 945 
negligence presumed for failure to pro- 
vide saw guards, When ..........ceeet 0321 


pleadings not deemed proof on trial....4927 
pleadings not to be used as, in crim- 


inal “CASES erosoenean urease coca 4926 
practicing dentistry without license, 
evidence of guilt cco... cece ee ee ee eee 3 
presumption arising from marks on 
IOGS afloat scsisow cdstasesn oveew averse nas 3131 
protest notices, record of aS ............ 230 
records of recorder of minine district 
BS aao a aE a D TA 3156 
state log scaler’s books as .............. 3111 
sufficiency of, in actions for breaking 
lawful fence .....essesssssossesssessses 3522 
survey, certificate of, effect of ......... 492 
telegraphic COMICS: aS jswiakds sere ioe eis es 4366 
Documentary Evidence— 
books, order to inspect, etc. ............ 60417 
CODY OF, etè couaiee aus as enian er tes eda ts 6047 
inspection of, etC. ....ccccccccnccccescee 6047 
certificate of land office, etc., as..6043 note 
court records, etc., AS ....cecsccsececcees 6040 
deeds, etc.. certified copies, as ......... 6046 
foreign judgments, effect as ....... 6041, 6042 
foreign laws, printed copies as.......... 6045 
officers’ records, executive, etc. ceee ee 6043 
ordinance BY .....s.ssesssoeceeoe sinesnar se OOS 
ordinances of cities, copies an es 1299 
perpetuation of testimony .......... 6034-6038 
seal, affixing without wafer or wax....6044 
state’s, defendant may give, when..... 6950 
will, contest of, what admissible ....... 6113 
Wills; DOO’ Of ‘siwccuseus baawesea eae 6101-6116 
admissible in, when .......cccccccccvees 6107 
copies- -of AS ocrotire eneoti enansa eiela 6108 
writing read, without proof of genu- 
INCNESS, when .....ccccvcccccccceccsess 6048 


Examinations, Preliminary 


See Magistrates. 


Excavations— 


See Coal Mines. 


Eacavattion of Water Ways— 


See Water Ways. 


Exceptions— 
actions and proceedings applicable to. .506 
award of arbitrators, to ..... tare Ue eae Sg 5108 
bill of, what constitutes ....esssssecsoess 5057 
bond On scenes icid eia etnai Eaa 1122 


charge to jury, manner of taking......5053 
consolidated cases, how certified in.... 555 


definition of ........... Pee re er eee WV) 
entry of, in mimuteS ........cc ccc cece eees 54 
form of taking and noting............... 5055 
objections to special assessment, when 
and how taken ......sssessossssssssses 1121 
record, what deemed part of ............ Aw 4 
review on appeal ...... baie OE CGS pares 5056 
taken when ..... PEE eotia anaa week 5051 
takinne; onm trial cscs rosieced aen kinena 4993 


trial by court, etc., manner of taking. .&52 


Bill or Statement— 


amendments tO ....sessesceseesessesssssoes 5058 
brief. limitation on filing extended, 
WIEN: certe reenn nesae aa a Ea 
certificate, form and execution of ..... 5050 
certification upon change or death of 
PURE: ocd sGeeieewsesGieaheséan, eaa Te esan AL 
depositions, etc., how incorporated....5039 
tling. time Ol ooo psec dau iii ataei 5062 
irregularities, effect of ....... ccc cee cee DONZ 
mandamus to compel signature to...... 5O60 
return of copy to appellant, when...... 5063 


statement of facts, settling and certi- 
fing cas esiie ceiadere tas. DEERE EEN 5037, 5058 
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Execution— 
See Exemption; Supplemental Pro- 
ceedings. 
Attachment, Proceedings in, see At- 
tachment. 
Justices’ Courts, see that Title. 
against person, county issued to...... - 5198 
axainst ward, how served .........e. ee. .6440 
decedent’s estate, not allowed ree 6240 
assignee, MAY sue Out ....ssssossesoesese 5201 
claim to property levied on ........ 5262-5266 
countetmanded by supreme court, 
when ... hile wate eE ee Cans 
county to which ‘issued EEA RR 5196 
deficiency on mortgage foreclosure ....5890 
docket, public record ......ccccccccencces 5131 
entries in, specified .......... sesserce ess DLH 
enforcement of judgment by ............5194 
executor, etc., May sue Out ....ssssseeos 5201 
franchises Hable to .......ccceccees eseese.. D202 
garnishment proceedings ........... ee e e DADS 
homestead subject to, when ............5218 
imprisonment of defendant upon.......5199 
in forcible entry and Petane TII ee e o DAZ 
issued when .......sssesscesssessccsescocccooo 5192 
judgment, satisfaction “of, “entry on 
docket Beedle ae wee ee Sweets eso SeieecseOld0 
of supreme court ..... PERERA wees e.e 0025 
kinds Of .....sssssssscee EE EAA .. 5193 
limitation on issuance E N 3 b y 
moneys collected on, disposition of..... 5197 


officer, to whom directed ..eseses. 0195, 5196 
property subject tO .....esssesoeesooes o.. D200 
returnable, when .....sssscesesoosoeseeo os. 5197 
sheriff's duty on receiving ...... .....so 5197 
writ, style Of .........sssesssesesossssesee.. D195 
form and contents of ........ccccee00. 5195 
Stay— 
after issuance of writ, manner and 


time of ig ae aed iN ae el he a ae ee oC 
bond for eeeeoeseeevneeveeseeceaevpevenee Ceeeeansvseeese §205 
bond lodged with clerk ........0...202++-0209 
judgment against sureties .............. 6206 


stay, not allowed in acon on justice’s 
lah aN o E EE E E E 
sureties, qualification “and Justifica- 
tion of ..esesssoeee R OR E A EE 5 
time allowed ONn.....ssssesesoasocsoseo.e. DZD 
Levy and Sale— 


appraisement required, when ........... 5276 
who to make .......ccccccees PERERA 5276 
manner of making ............. TEE 5277 
cost of, who to advance ........ EA 5283 
review of ........sscsssoossossesssososesos 5279 

appraisers, appointment and oath of...5276 
compensation Of ........sssesessesesoeos 5283 
report of, where and when to be filed.5283 

contribution and subrogation ........... 5294 

corporations, public, excepted .......... 5297 

creditor’s valuation, statement of ...... 5274 

debtor may retain property, when......5272 

Gebtor’s exception to valuation ......... 5275 
right to possession, period of .......... 5299 

discharge of lien without sale, when. ..5282 

docketing for confirmation .............. 5291 

eviction of purchaser, recovery ........ 5293 

former judgments, excepted ............ 5298 

joint personalty, sale under............5271 

levy, and sale of franchise under....... 5203 

levy on realty, entry in book of levies.5135 

Of writ. generally .....ccccccccccccccccees 5269 

on joint personalty cis ccsiceivacesovicias 5271 

on joint realty cnc sicdsevensvscoecdsceeusas D210 

personalty, bill of sale of ................ 5287 

prior liens, statement Of .....c...ceeeeee- A278 

Sale in parcels, when ....esssssssseossesso 52ļ1 
within one year, when ......ssosesessses BoR4 
of realty, how conducted .....ceeeeeees 5285 

where MAE ......seeceee eel sa ee Cees 5285 
postponement, When ........eee eee eee e eG 
of realty, form and manner of........f288& 
by acre, how allotted ...... NA ETE 5289 
return Of cess aes hess case Weta y eaese 5291 
of land, confirmation of .....ssssssesses 5292 
redemption from .......ssssesssseeseoes 920D 

sales, limitation on price .......sseses.... DZS] 
of personalty, how conducted ......... 5255 
without valuation, when ..............D297 

sheriff's -deed haa hie nia uewiedsewakeiee yews < 5296 

Notices— 
HOW served .......ess.scssosoossecsesesssoss 5280 


newspaper, what, to be published in..5273a 
notice of sale, how given ........... 2+ 6273 


Hxecutor and Administrator— 


See Probate Practice; Probate Law; 
Statute of Frauds. 
action by heir, etc., against, limita- 
RIOTS? 55 sae eee 6 coats - ake cesae eens 
action, what causes. of survive to.......5695 
amount of new bond, how ascertained .1533 
bonds of, surety company may make..1534 
corporate stock held by, who Hable as 


Stockholder ........cccccceccens oso ... . 4268 
costs, liable for .....sssossssssssssssesenso 5180 
county surveyor’s, to surrender rec- 

OCOS cor ces ii taeas hada T E 495 
county treasurer’s, to surrender rec- 

OCGS; “Cl. ccsit is ciaiat usta uires en ESENS 
executor of executor, limit ‘of power to 

BUG? s cea iusedsekewiiee<$43n4cae08 ateen .. 6700 
exempt from military duty ............. 1917 

NOW claimed .......sssossssssosesossesoos 1919 
failure to file new bond vacates office. .1531 
functions of officer to cease, when...... 1531 


inventory may be contradicted, when. .5698 
judgment AgaLEI, not evidence of as- 
SECS) EE E E E E EA 5697 
letters granted, in what. county.. .6087, 6088 
limitation on actions for realty sold by. 4799 
may sue without joining beneficiary...4825 
may vote corporate stock of estate....4268 


not Hable as executor de son tort....... 5699 
partnership property ..........0.. - 6188-6194 
proceedings, where conducted .......... 6089 
records of deceased notary, duty to 
deposit with county clerk ........... 
several, treated as one person .......... 6696 
subject to arrest and attachment, 
when 6s isvcde sewed ens waves BIOL 
sureties’ liability on original bond, ‘con- 
tinued, When .....ccccceevcees 


surety on bond of, may be released.... 1529 
proceedings to obtain .......seceeee eee 01530 


vacancy, how filled .......ssscsseososss. o 1581 
Executor de Son Tort— 


no liability AS .......ssessossesossoeeeoo s. 0899 


Exemption— 


See Revenue and Taxation; Execu- 
tion; Jury; Militia. 


additional $1,000- aroan res a a 5248a, 
apportionment of estates for support 
of family .eesicescisseccessisrers 6219 
ee and clergymen’s libraries, 
etC. .esssees ea rA E EE i t 
DOAtS Gaeew eae s eras ear heel ava. nA 5248 


claim and contest of, in insolvency Sh Wig AR58 
claim of, and proceedings to establish. .5255 
earnings, from supplemental proceed- 


INgS oes Seen Nese &: sosse Seba, SeteAnemeaatae 
firearm8S .....sssessoooso Swe PE NE E 524R 
fire insurance Money ........ccccccscccees 5251 
homestead, from forced sale ............ 5217 
householder, defined ........... eee ee 5248b 
household goods ......ccccccccccees Bae 5248 
insolvent estates from .......sssessosee.o 5857 
improvements in harbor area from tax- 

ation. when ........-ssecee eee aie ... 2191 
kind and amount specified | Sees E T D) 
lands acquired by U. S., from taxation.2111 
LIDPOATICS. sericiuean eean erasoa aa aaa ses) aa 5248 
life insurance money PEE 5252 
logger’s equipment ......sssssosesesesesose 5248 
ma EA for Sone ON of buildings, 

OCLC. E E Dake aaa eE Chaseewae Cee c 
pension money uke aan E EE 6249, 5250 


physician’s library and instruments.. . 5248 
probate assignment for widow’s sup- 


DOTE oaae arli OER EEEE ES 5 
realty from taxation., how claimed.... 1743 
separate property of wife ............... 5253 
stock and provisions ......... pad ates eta Stace 5248 
teamster’s equipment ..........ccececeees 1248 
tools of mechanic ........ ee Te ee eee 5248 
wages, none against ........essescesee.o 5248b 

in garnishment proceedings ........... 5412 
claim of, how made ...... ce eee eee eee 5983 
waiver, how effected ai canes sce tuscan 5254 
wearing apparel ......s.sessesesssesessesssi 5248 


what property exempt from taxation..169 


Experiment Strtion— 


See State Agricultural College. 
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Express Company— 
See Revenue and Taxation; Trans- 
portation Companies. 
Extortion— 
See Blackmail. 
fees, penalty 2... cccccccccccccccccces wee 7218 
money @eev@aevuaeooeae ees (E KEZEEKE ZE] eccccsccccce (0S6 
Fairs- 
acquisition Of site ........cccccevecveceeseddSD 


appropriation and expenditures ........3388 
commissioners, appointment of ......... 3382 
terms of eid tor tetdial ig E Sibia cele SOU bibis eideiwie Coed oe 
oath of eeseeee8 @eeevnvesce2eoeeeeseeeneesneeeeanznaees 3382 
removal of sks dee ses Swe es ses SeeKerenseroode 
commission, organization of B RA N] 
officers of ....... EEEE AEE E ewe e e 3393 
bonds of secretary and treasurer ee 3383 
powers and dutles of ..........ccceceees 3384 
meetings of, where and when held.. 
EEEE E E E TET 3383, 3387 
members of, not to be ‘interested in 
CONTACTS sesh liiese Sede eiese beens 3386 


members, compensation ‘and mileage.3389 
report and statement of, to governor.33587 
secretary of, to report organization, 


etc., to governor ...........0.- eseese s. 3889 
construction of buildings, etc..........3356 
establishment cf ...... pa PE e ES eA SeaNENOL OD 
expenditures, limit of ..........cc00. wees dK) 
location öf os cede i ceeds was, eraieeaeh 3355 
marshals of, appointment, powers and 

authority of oeoeereereeeoeeeereseaneseanenese 8384 
name of .....essessss ER ET SA) 
object and purpose of ...... rrr rrr KSSS | 

Agricultural and Mechanical— 
marshals for ..... OTRE EE A ETE SETA 
appointment of ie AEEA eee bens acacwarte 
oath of Ce ee ee ee oe} eeseeveeeneeees sercar is Gag 


authority Of ......ssssosooseeseesooooos s. 3898 
False Charges— 
actionable, when ...ccccccccccecccccccees A940 
False Imprisonment— 
limitaticn of civil action for.............4801 
False Pretense— 


obtaining money, etc., by, punishment 
ERE tna eae oaaees RE avacdseceecae 1115; 4160 


False Representations— 
as to payment of labor and materials 


fürnished se ve se eeae ena? Ws eee weiss 7166 
bank. as to incorporation, punishment.7174 
in selling mines, etc., penalty ........... 7169 
pedigree of animal, punishment...7175, (75 
sale of fruit trees, punishment.......... 7173 


Famitty— 
See Probate Practice. 


expenses, liability for ....s.soasesessssse 4508 
head of, defined ....cceeeeuees SEE ANG 5238 
False Weight or Measure— 
false, defined se. srsrsersseracs erte ha ia it 7167 
in sale of commodities, punishment....7168 
use of false, punishment ...sssssosserese 7167 
Fees— : 
allowed as costs, when ..........+. 5165, 5167 
HV CaUTt cited lace ein’, Arer aaee ewe Eea 5166 
amount taxable as COSTS ssssessseesesees 5112 
in mechanics’ lien foreclosure ......591 
annual license fee far corporations ...4289 
certain corporations exempt ...  ...4.) 
articles of incorporation, for filing..... AIK 
attorney not allowed. as witness ..... 114 
attorneys? on appeal ...cccece sesoses. 652S 
In garnishment .....0. sesesesse seere dl 
bill of. to be made and psa pans 
When .csSerewt: ssecsssese osoesesseo 1625 
certified copies of articles ......... 2... MONT 
charge where none prescribed, how 
determined ...cscsece cece ieacewales IRIS 
clerk of superior court ..............8.- Wi 
commissioner of deeds to state H- 
brary TUNG cesietens Suesetewes Sanri 261 
commissioner of public lands .........2192 
commissioner of public lands, fee book 
Of. TOW: Kept vil cveicu eneste a Ena 2193 
disposition of fees co.cc cc cece ee eee ee eee 2183 
commissioners, in taking te-tirnony 
in legislative examinations ........ 9) 
constables oi awida asian duoy Silane eestor wees 1609 


constables to require advance of, 
when, penalty ........... ccccees .. 1649 


constables in cities to pay over, when 


Jeena! “agai A ae che lw Halon cue een 1642 
constables, salaried, when to pay over 
aaen te eieid sears Ceasers eter eee eina . 1644 
fee book to keep a a aa het ES "1643 
conviction for receiving, etc., vacates 
OINGCO. ccccrsee ceeeeaves She aeeoes .... 1604 
CGOTONG!S: saci weiee cuseSe eed ceeeaser weet 169 
coroner’s, as acting sheriff ...........525a 
county auditor for securing lien of 
sires ..... Sa Vereen aes Sider. a at Bicone 24416 
on 1OBS ......00 cocccee o re or er 3129-30 
county auditors .......... wccccceeee ... 1609 
county auditors, to be tendered in 
advanca .„essessess ososesoses sesosoase 419 


county clerk, for notaries certificate. 254 
county clerks’ a foreclosure of tax 


SALIES. enoue se ulawerss Ssatekeaus? Saad 1772 
county officers “to collect and pay 
OVCE 465 ecest cee ose ees ee wanes desea 1596 
county surveyors’, for recording ..... 494 
county treasurer's receipts ...... ..... bys 
court commissioners ....... sesssesse.. 4729 
dentists’ certificates, recording ......... 3028 
dikes. for process in proceedings to es- 
tHDNST aro ick eeeesaerewn wenceses s... 3712 
distraint and sale for taxes ........... 1731 
drains, process in proceeding to es- 
tablish ioe cce naaras gcd laser’ aaa" ata 3751 
due in advance of service ............. 1620 
duplicate receipts for .......... EES EN 
extorting illegal, penalty .......... ... 1218 
fee book to be kept ........... ......... 1611 
filing certificate of charitable associ- 
BiION: sessies etina anair oh lsipeemene i 445.0 
filing of paper to include certificate. .1612 
folio defined .........  .....0e. dak T 1512 
folios, when chargeable ...... ......... 4288 
Brain Inspection ......se.s.s cece ee ee 2896, 2AN) 
disposition of .........05  weceeeee 2903, 2905 
illegal, indictment for taking, penalty 
aens eea E A O eee Cees E 1695 
improved roads, officers Jn PEDER d 
ings to establish .......... ee Per 
insurance commissioners ....... ...... NB 


itemized receipt for. may be required. . 1602 
jurors in criminal cases, allowance of 


(AM ONSGEA ee RR RCN, SAAR a e ae ean 36098 
justice, as acting coroner .......... 613 
justices, require advance of, when, 

DET AI denne sasana TEER EE e I AE 1 

in appralsal of damages from 

SWING: auner sana. aeaa aA n 3421 

for appraisal of estravs .............: 37503 

salaried, in actions before ........... 1636 

fre bouk to kép oreore dan enen ce aAa 1643 
justices, salaried, limited to schedule 1637 
in cities to pay over, When .......... 1642 

salaried, when to pay over ......... 1644 
jurors Seruan dur an ewan! mesures see 1609 
justices of the peace .......... sosse. 1635 
liability for refusal to give ........... 1602 
loggers’ lien claim, recording ......... 5938 
logging roads, county clerks and view- 

ers in establishment of ............ 4044 
liquor inspectors ......0..  ceccceee cence eu 
marriage certificates, recording ........ 4474 


mileage computed from court house.15la 
mileage oniy to most distant point. 


WHOM: sorcas Usiereiiteu: aanreed Mesnard 1613 
notaries, for commission a eh eoa 247 
notaries publie aces esses toes Sek. cser. 252 
otħicial notices, advancement for 

public. tion, whem ........ ccccceeees 1019 
official oath administered without...,1615 
paid over, when ........... 15396-7, 1548, 1609 
pension papers, oath without, when.J6l6 

accepting, penalty ....... cscececss et) i 
pilotage on Columbia river ....... 0 ....9246 
pilotage on Puget sound ..............3241 
recorder of mining district ............ 3156 
recording certilicate, ete.. of furelaa 

COPDOTAMION: yeseiavaideewesee ea SeA aa 420] 
referees, amount allowed to .......... 5174 
referees, in supplemental proceed- 

INES Stes eetieeegle Ab EA ewes 20238 


salaried officers, not to retain in use, 1528 
salaried justices and constables g3 to 
salary PON  aressas Sieeaey. recede: 1645 
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Fees (continued 


salary fund, credited to, when.......... 1599 
sale of unclaimed property ee ere 3068 
salmon, license and cannery .......... 3303 
schedules of clerks of supreme and 
superior courts ..... AS aedo ace .1609 
secretary of stateS ........ sessssesssse 123 
secretary of state, to keep book of...... 116 
secretary of state, payable into state 
TFCASUIY siccis hoes ee Se, erae 116 
secretary of state, certified copies of 
records, etc... ..... iain cae ee eee 
sheriff, may demand CeCe eae awos < BIG 
sheriffs Errea oh, che ven wag ER .. 1609 
statement of, to be posted ` E 1603 
surety companies, to secretary of __ 
state .......... Sde T E aoaea eee LO 
state log scalers ......... ccc cee eees ....8110 
statement of, form, verification, etc. .1597 
supplemental articles Jo baa wak ee amawie sare 4236 
withholding, by salaried officer deem- 
ed embezzlement, penalty ......... 1606 
deemed misdemeanor ........eccceceess 1607 
tax delinquency, OEE INCATS Of ...a...1772 
tax deeds, ete., fOr .....sesse sesosessee 1772 
teachers’ diplomas and certificates, 
amount of ......... eee ee ee 
disposition Of ..esssssses aeddveven ater 2412 
tender of before service compelled. ..162] 
township ctħicers ........... sesoses. 672, 673 


trade marks, etc., filing and record- 


INE: ceccsad: soroen aE aana ae 2 
weights and measures, state and 
county Sealers .....ssese ssccee re 3638 
Witness, tender tO ......... ccscceces . DYYD 
Witnesses in criminal cases, allow- 
ance OF gine ded ees éhadedad eos .. 1609a 
witnesses and mileage ............ . LEY 
witnesses, before board of state land 
commissioners i Vee, ieee ees . wen! 
Witnesses may demand, when EEEE 1622 


Felony— 
defined ......cc ccc eee Lace niar celeneestanesaes oOilo 
Female Employees— 
See Women. 
protection of health Of .....cccccceccccces dood 


Fences— 
auditor may issue permit in vacation. .3539 
barbed wire. lawful, when.......... 3533, 3534 
construction OF .....esssssssse oko 6 ow hee 3555 
to be kept in repair, penalty ..... 3536, 3537 
breachy animal, owner of, liable for 
WANIA BES: 6 Sect clate ii Re: Seeded ek 35 
PRN ot railroad companies as to eae 
n Cr osos owoo ē epowoooooy ossosa i 2 a a) 3 ra 
evidence sufficient in actions for dam- 
ARCS E E E E E A S E E 3532 
fine ror continuation after license ex- 
MITES moeone sues s emere aeaoe e o 3540 
nay may be fenced, when ......... 5339 
lawful, defined ....sesosssssecssosoesee. e. 3520 
law ful, constitutes lands inclosed ...... 7137 
on boundary line, adjacent owner to 
share expense ....ssssssssssoesesoee e.. 2023 
other, lawful, when ....s.ssssosssecesese. 5521 
partition, adjacent owners to erect....3524 
proceedings when all do not act.......! sles 


partition, adjoining owners to repair...3526 
partition, owner may remove, how, 

and When uo issis reseni E i e teens "3528 

assessment of value, how, determined.3529 
impeachment of assessment, pro- 


ceedings On ..ccccccccccccccccscessesedhl 
removal to legal Hne ...........ccceccecece 3527 
trespass by animals breaking, dam- 
ALOS arrra e a E N EE 3522 
tender of damages, effect of........... 5522 


unfenced railroad track evidence of 

unnecessary to erect, against swine....3422 
HOSUIMONCE sa sicwns> S36 baa Rew ie weed 4332 

when to be maintained on logging roads 


aeeesre eee Cees eee ste eg) COS FHP eeeBeeeeeeeeeserans 


Fence Viewers— 


township supervisors are, ex-officio .... 597 
Ferries— 


hoats how kept and managed ......... 4053: 

bond of licensee, conditions of ......... 4902 

cities or towns may construct, etc.. 
WHEN redete eria sase Uisetante severe 452 


commissioners may grant license for..4048 


commissioners may regulate rates ..... 4056 
counties may construct, When .......... 4063 
duties regarding ferriage 
license fee, payment of ............ cee cee 
license, Who may obtain, application 


eoeneeeneseresceoe 


TOP. Se sacaes E E S RL aiaoeie sa Waa w ees 
license, when and how. revoked ........ 4060 
list of rates to be posted, penalty for 

NGL1ICCH scien cok: eww ieee er e eteo vaweeeeks 4 
notice of proposed application .......... 4051 
operating, without license, penalty ...... 4061 
order of carriage, penalty sa eee ere 405 
privilege is exclusive, exception ...... . 4059 
raies of ferriage, how established .....4055 
refusal of passage, penalty .............. 4054 


unlawful rates, penalty for charging. .4005 


Ferry Boat— 


owner to require certificate of health ae 


Sheep .......2 ose eeen ate céasan S aE 

Feticide— 

definition and punishment .......... oe 1067 
Fighting— f 

See Animals. 

prize-fighting, punishment..... 7079, 7243-7245 

Sunday., penalty ...e.s..se Waele cate ssoeoo TOT 
Findings— 

deemed verdict, when ............. 503) 

judgment upon ........ i aed Sade, E i EA, 

manner of stating ...... ..... Sirei eekan 5029 
Fines— 

application for remission ........ ..... 205 

cae importing infected, disposition | 

cities of fourth class may impose ...... a 

dairy laws, disposition of under ...... 2463 

disposition of criminal ............. .. 6977 

estray law, disposition of under ...... 3503 

game law, disposition of under ....... T265 

grain inspection, disposition of 

ndern eesiosse, a Oa A - avai <.. 2990S 
health regulations, disposition of....... 2985 
justice’s account to treasurer for .... 569 


justices in cities to pay over, when...1642 
justices, salaried, when to pay over. 1644 
officer, withholding, forfeiture for ...2447 


penalty for not paying OVER esas ciny ce RITT 
pharmacy law, disposition of under, .2049 
school fund, belong to ..........e.ee0e: 2383 
Fines and Forfeitares— 
action for, by whom recoverable ......5689 
collusive judgment for, no bar ........3 anol 
disposition Of ...sssse avvecww wosiee sieeee 0092 
judgment for penalty, amount of ...... 5690 
venue of actions for forfeiture........... 5092 
Fire— 
cities first class, powers regarding..... 739 
common law right of damages for. not 
abrogated scncevensieesae. <P eekevwss 31394 
damages for suffering, to spread ....... 3138 
lumber and produce, unlawful setting, 
penalty Sisiacss | veekedees ERER AE aN T151 
lumhermen lable for kindling, when ..3139 
unlawful setting, on public lands....... 7153 
on lands ossrsers serseri T148-7159, 7152, 7153 
Fire Arms— 
carrying concealed ......esse sesse bankak 7084 
exhibiting in threatening manner, 
PONT: -aseeseen unsere eks ONER EEEN 7083 
flourishing, penalty .......... ccccccoeees 7082 
intimidating with, penalty ............- 7080) 
reckless shooting with, penalty ....... 7081 
Fire Escape— 
cities first class may regulate ......... 739 
Fire Limits— 
cities first class may regulate ......... 739 
cities second class may ee 
Ct: Anat out erdene neea A Erea eae RON 
cities third class, may establish ....... 928 
Fire Department— 
cities first class may maintain ......... 739 
cities second class may establish | ree £55 
Fireman— 
cxempt AS JULOTS ......s.esseso seocecesess 4736 


Fiseal Year— 


account between state and counties.. 19) 
defined in revenue laW ..... ccc cee eee wees 1722 


Fish— 


See Fish Commissioner; Fish Hatch- 
ery. 
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Fish (continued)— 


Salmon— 


all packages to be marked, penalty... .3316 
application for license, may be under 


ORT oere aein an oak eased. Oa S 3360 
appliances, how to be constructed ....3351 
boats to be numbered ............. ee ea 3350 
catching by explosives, penalty ....... T354 
cannery fees, schedule ......... ee 3353 
citizenship, how established ...........- 7392 
corrupting waters containing, penalty .7354 
defined ........56 so eann R EAA A T357 
disposition oí FEES ....s..ssese eseososseos 3353 
disposition of fees and fines .........+. 3555 
each trap, etc., to be licensed .......... 3349 
fishways in dams, penalty for not pro- 

viding .....se ase sees eee bea aeaeaei 7 


penalty ..s.sseeseo oseescesse ossoreecee 
fixed appliances for catching, unlaw- 
ful to maintain, where, penalty 
; Erissa A E E 3347, 3348 
food fish, taking limited to United 

States citizens .....s.sse ereesessooee 7391 
jurisdiction of justices over law ...... 73$9 
license, assignment of notice of ........ 3349 
license, designation and contents of... .3349 
license fees, schedule .......-.0+- eseo o e e3303 
license, fish commissioner to issue ee e 3349 
license, tish commissioner to issue..... 3353 
licenses formerly issued not revoked. .3356 
license, number limited to individual. .3319 


license number to be displayed ......... 3350 
license to be obtained ...e..seeseseeeose. 3349 
license, who may obtain ....seseseseses. 3349 
location of traps, etc., to be designated, E 

HOW ecsisesrreoe Seeks ncaa Fig tela ae a 3353 
location deemed abandoned, when... .3353 
meshes of nets, etc., size of ............ 334 


mouths of certain rivers to be marked.3347 
net or seine, unlawful to use, where...J3d47 
operating traps, etc., without license 
penalty ..esssesree eevee sisina ee chases 3354 
penalties, fees and limitations of.7393, 1390 
penalty for unlawful construction ....3351 


pound nets, etc., numbering and light- 
ing, penalty ...ss.ese sseersoees eee 73 
planted fish, limitation on taking ...... 7373 
Puget sound, defined .......-... oss 3343, 7381 
purchasers of, report to commissioner, 
on oath a Minecan > hasaale, eveveds Hotes 
salmon packages 
penalty ...sssose sosssese seseccecreces 3344 
salmon cans, how labeled and packed, 
penalty ...esseese cecceeee ERE 


penalty ...essescsoese coresoasees eer 3348 
salmon, taking Columbia river, pro- 
hibited, when, penalty .....se.eeeeee- 7377 
taking near tish rack .........eseeeeees 7378 
taking on Grays harbor, etc., 
penalty ...ss.eseseo seeoesoeee eesoeeeee 7379 
taking on Puget sound prohibited, 
when, penalty .....s.eses sseessocseere T 
sawdust, penalty for casting into 
stream ....sssse eosesososs essososooceo 1386 
seine Getined .....sscsseosse osoecsescesesss 3361 
seines, etc., to be branded .........+.-- 3350 
sturgeon, closed season for taking ....73% 
taking for propagation .......sse seeeee 7390 
term of person or persons defined...... 3261 
trout, closed Season fOr ..sessessssesseee 7373 
how to he taken .....soesseseesessesese. 7374 
possession unlawful, when cevevscoces 7375 
penalty for violating law ..e.ssssserese 7376 
United States officers may take, for 
Propagation ....sessee soesse ceeeeeeee 3 
unlawful appliances subject to confis- _ 
Cation 265.45 Rik Se Seed, Mes 330 
unlawful! appliances declared @........ 
HUISANCE ..ssesssse seecctaesue eweeene’s 3348 
abatement Of .....ccessee cee seeseereres 3AN 
unlawful sale without brands ......... T1T77 


young, penalty for failing to return. .7388 

young sturgeon, protection of, penalty.7345 

Fish Conmissioner— 

appointment Of, term cececeeeecccccceees 3223 
bond Of cisco ta senros orenen EEEREN. 3324 


(yo) 


annual report of, to governor ......... 3330 
arrests, authority to make ............. 3328 
resisting, penalty ...... aaa Hae sues 3329 
attorney general to advise and assist. .3333 
compensation Of ...sssass ssseseccso sese 333 
deputies, number, term of ............. 3325 
compensation Of ...esssssese ececeec cee DRT 
bond of, and instructions to .......... 3332 
duties in general ........ccccccecccccccecs 2326 
duties and authority as inspector...... 3327 
duties relating to reservation of 
natural oyster beds .........0.. 2230, 2231 
expenses of, how paid ........ seeeueeaes 8336 
Member of state tish hatchery com- 
MISSION eesicevededa,ascaterte: eaen aa 3337 
control and powers over fish hatch- 
CLL ci hewwatcedy dbs E cele eee 3341 
may take salmon for propagation ....3358 
purchasers of salmon to report to..... 3359 
Oaths, May administer .......... seese. 3360 
Special deputies, appointment and 
GUUS iscsi vind csoooo re ere ree 
compensation of ......... aS hie PRSTA 3335 


Fish Hatchery— 


See Fish Commissioner 


board, how constituted ..... PEE EE 333 
duty Of sesssccsscsesi ossee ELE 3338 
compensation not allowed tO .........- 3342 
expenses of board, allowance for ...... 3342 
fish commissioners, powers and au- 
thority over .........0.. PREE eee atmcacars 
hatcheries, where located ......... 3339, 3340 
salmon license fee, paid to fish hatch- 
ery DUNG). eissioi causes ee ree 3303, 3355 
supervision Of board ...ccccccccee secceedddh 
Folio— 
defined ........05 oe EEE E eehenee wee 1612 
feo for ses euise ck. nde eens eeks sesoses san LOLO 
Food— 
unwholesome, selling, penalty ...... .. 1275 


| Forcible Entry and Detuiner— 


Forcible Entry— 


amendments in furtherance of justice. .5543 
amendments of pleadings to conrorin 


to proofs ............ io EEEE EEE meee: 5541 
application to raise or lower bond..... 5036 
appeal suspends writ of restitution....5548 
appeal from judgment .........6 eocceces 5546 
bond for appeal .....ceee o  Sielew a wate nants 546 
bond of defendant isis cccsse sceaciceeceas 5535 
bond of plaintiff oss ces. wei esa eee eS vost 
complaint and answer for possession.. Dph 
complaint, form and contents of....... 5 
defendant may appear and plead, 

Wheel ssecrisses drsestess rare .. 0038 
defined siscwekiaty hviddaese ENESA 5525, 7136 
entry without permission deemed un- 

lawful detainer ......... rr eres: S| 
forcible detainer defined ..........5526, 7136 
issues, trial and verdict ......... sweseweorn oe 
judgment and execution .....sesse eces. 5542 
judgment by default .......... eececee ee Ae 
jurisdiction of proceedings .........66.. 5530 
jurisdiction of superior court ....... 2. 4663 
Jury, NOW formed ..es.ssssesee assseosos. 5539 
notices, how to be served ...essssosessee 5529 
parties to actions ......... s AES SaN bd3L 
proof required of plaintiff, trial ....... 5551 
proof required of plaintiff ............. KAJO 
rules and practice applicable to ..... . 5544 
relief of tenant agaiast forfeiture ....5515 
service and execution of writ ....... mS) 
stay of proceedings on appeal ......... 57 


sub-tenants entering after commence- 
ment of action, bound by judgment. 5531 


summons, when and how issued ....... 5532 
contents, service and return ......... 5933 
tenancy upon agricultural lands, effect 
Of holding OVE ....ssessosessosessoses> 5528 
trial by JULY œ..sesssssses essee sates cere wa 5539 
unlawful detainer defined ..............902 
who may be made defendants .......... 5552 
writ of restitution, when and how is- 
sued ..ccevece do aeei taes EET ee, ieii 
Foreclosure— 


See Executions. 
Loggers’ Lien Actions, see Loggers’ 
Liens. ; 


GENERAL INDEX. 2203 
(References are to Sections.) 
Foreclosure (continued)— elections, poll list ..................0.000, 1474 
Chattel Mortgages, see Mortgages, garnishment, of writ ........e cece ee eee 5395 
Chattel. Suardian, bond Of ......cecees sscesossars 6403 
Mechanics’ Liens, see Mechanics’ justices of the peace in cities, bond.... 563 
Liens. jury list, certificate to .................. 4743 
attorneys’ fees allowed by court ...... 5166 legislature, notice of election to fill 
franchises may be sold under ....5202, 5203 vacancy ....... eseese coc ereececen aacene 74 
laborers’ Hens 25:30 ics icw wesswasavee sere 5922 writ of election to fill vacancy ...... 72 
lens for sires since cdeseeSeeiads. Becsecaes 3445 letters of administration ................ 6145 
Special assessment liens, citles fourth letters of administration cum testa- 
ClASS ecane ot eve hes AERTS 1016 mentum ..esssssse cecco Saee besa aa 6140 
tax sales, proceedings, hearing, judg- letters testamentary .....ssssse sossesos. 6138 
THOME eivee vers: rira DEU ESE KAN even 1756 | ligger’s len claim .......... cccceeecceees 936 
Foreign Corporations— logging road, notice of hearing ........ 4026 
agent of, appointment to be filed and marriage certificate ...sssssee sosassesa. 4473 
recorded ...... ccccccccccne cuccceece 4293 mechanics’ lien claim .............. e oe OMA 
agent, and principal place of business, note and warrant register ............ 1906 
how changed .....ccccese cavecesceeess 4294 mortgages of land ....... ........0.. eee ers 
assessor to ascertain names of, and municipal, note for temporary loan.... 
BRENCS,. ClO wciindared «iedsayeee eens 4295 eee a eaae LEER a eaog 1900, 1901 
penalty for neglect .......... sessseces 4299 oath of grand jury ......... Pye ree 6809 
beneficiaries of foreign insurance com- oath, judge pro tempore .............. . 4676 
panies may sue state for ............ 4300 State land inspectors SiGe EA AT 
copy of charter, etc., to be filed and of actions, but one ..cccccccececccccee es 4793 
recorded assesses eccccecceece occee 4292 quit claim deed ................ er rey iy 4 | 
county auditor to report names and roads, notice for legalizing ............. 55 
agents, etC.. ..... dubia Kesaeande eieer~e4 oe school elections, oath to challenge 
penalty for neglect Bid cae EE cessos... 429 voters @ecereceee evo Ce ee a rs 2423 
fees for recording, what are ............4297 Oath of registration .................... 2433 
penalty for doing business without special assessment, notice of hearing.. 798 
registration ........se ceeccece eeeccess 4298 | Special assessment, oath of commis- 
powers of, within this state BBE be tn a, lh cmd 429 : sioners eee erccce eocenercecs occoscaoo oo 795 
limitation On .....essse sesesesceoesoseece. 4291 vefunding warrants ...... ayes: Abe eases 1178 
suits, where begun and jurisdiction .4301-2 notice of .......... ee esssesoooseso 00698, 806 


pending, how determined . 
Foreign Judgment— 


warranty deed ....ssssse covccccccccceese4Dl 
Justices Court— S 


defenses to suits ON ...esssssssssecsesecce. 6042 bond in attachment ...sssssse cecseeeeees CERA 
pleaded NOW .....cceeecee ceeccecceceeees 6041 | PONA to discharge .esssesse csecceseceees GRGA 
Foreign Statutes— bond on arrest ..... Sie bane etstews: Guideteeeeag O00 
admissible as evidence, when ce Be fone Bea ee 6045 in replevin Core eerccesoccve web eweees wana 0008 
Forfeitare— Sib or conviction ............. .. 6078 
Soe- Tines Af . 2 mitmentSs .......... svocseso ssseseae. 6678 
nizances. and Forfeitures; Recog claim bond to constable ............0005. 66b4 
application for remission Mat ean fs Eee eer ees 905 complaint and notice de 800s“ ¥ 0:8 Sele o's E OAS 
belong to general school fund Oe ete 7. 2083 executions EREEREER TE © sccasoovooo eseese... 0664 
bringing pauper into county EAPO A 385 execution, criminal] Ce ee ee 6678 
county commissioner, on account of garnishee summons ..... a images erate hice es 6601 
interest in contracts .........sss cece 345 judgment of contempt ............. oseo. 6720 
jurisdiction over, under pilotage law. .3238 Order in repleVin ......... sseseosseeeees GOGE 
justices’ records, delivery of in case search warrant ......s.sse ccccececce cece 6678 
of vacancy eserse. Cerra eee stay bond ............ SiGew eau beh aawuw wens 6642 
limitation on action for ........... 4800, 480 Subpoena ...essessess cccece E E A 6664 
performing duties as township officer summons for jurors ..... asane POTRE 6624 
without taking oath .......s.sssse... 9 for publication ....... OEE EA acs eioreleies 60 
recovery of, property to state.......... 5791 in civil ACTIONS: sisiincesesuey <4. eck oud 65413 
town treasurer for neglect of duty .... 653 warrant of arrest, criminal ............ 6678 
venue of actions Lor recovery .......... 4853 warrant for arrest of debtor ........... 6664 
Forest— Warrant to keep peace ......ccccccccccee 6678 
See Fire. warrant for contempt .......0. seeceee 6719 
Forgery— writ of attachment ...........cccceeeeees 6664 
ballots. penalty for ......... ESE 12 Fornication— 
definition and punishment ..........0-- 7128 action for falsely charging ............. 4940 
intent, sufficiency of allegation of...... 7132 | Franchise— 
warehouse reccipt, punishment ........ 7130 cities of third class may grapt ......... 938 
variance, what will not be .........e0e- 7132 | Cities of fourth class may grant....... 1011 
Forms— disincorporation of city, not to im- 
assessors’ detailed list of real prop- PAID -oaweieees sae eececccece © weer ecacene 1071 
Ohi woe so ean ees 16 usurpation of ......... EAS e... DTS0, 5794 
detailed list of personal property....1672 Franklin County— 
lists, verifying .....ccceces ccccccses ....1710 boundaries Of ......sseesss ccccccncccece . 9 
assessment book, certificate to ......... 1721 Fraud— 
bargain and sale deed .......... seceeee: 4520 See Statute of Frauds; False Pre- 
certificates of acknowledgement ...... 4533 tenses; False Impersonation. 
certificate of incorporation, religious false samples of ores, penalty ....7170-7172 
BOCICtY, etC.. cececcccccces. 4450, 4455, 4456 limitation on action from relief from..4800 
cities first class, certificate of charter.. 738 Fraudulent Conveyance— 
coroners, warrant for Jury ............. 535 See Statute of Frauds; Conveyance. 
county assessment forms ....... eeeess 1747 action by administrator in case of.... 
courts martial, forms in ........ RIE 2041 sect e tees trerrereeree ssesseeesore o 6202-6304 
depositions, certificate Of .......s. ssec. 6025 | in deeds of conveyance, ete....... 4518 note 
dental examiner, oath Of .......cceeecees 3093 | Frefaht— 
dentistry, certificate to Hcentiate ......3025 See Transportation Companies; Rail- 
elections, notice of holding .........0.- 1335 road Companies. i 
elections, oath ot inspector ......s..e... 132 len and sale for advance charges.5963-5968 
oath of judge ....sssossess ceee saaret 1340 | Fruit— 
oath of Clerk siciswiiwnsds oseresecscosee 1341 | See Horticulture. 
official ballot ......ss.seso “eivineecdss ..1364 Fugitives From Justice— 
tally Hst eiric ete iacda’ eune 1474 = agent to demand, appointment of..... 7015 
registration oath .......sessse esssssses 1456 | application for, investigation of ....... 7015 
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Fugitives From Justice (continued)— 

costs, complainant liable for, when....7020 
demand upon governor, proceedings. .7016 
discharge of person, when ........ .....2019 
examination of person charged .........7018 
warrant of arrest, issuance of .........4017 


Fund— 


county current expense fund ..........1718 
county indebtedness fund .......000.0..0.1718 
library ....ssese ssssscoso sesoseseo wosesene20l0 
MIUtaAry sessreccs 8s Sesswessseaew asu ects 2069 
revolving .....sesse cocccces e seseo e.. 2100-2766 
school, investment Of .......... scccceee: 2200 
state capital building ..... seet whew ae cae LLO 
tide land, investment of ................ 2202 
university ......... soesssseo cocccces . 2086, 2487 


Fanding Indebtedness— 


See Indebtedness. 


Gambling— 
action for money lost at ......... Sessea (202 
apparatus, search for ............ Suisa 70L 


cities second class, may prohibit, ete.. 825 
cities third class may punish keepers. 938 
cities fourth class may punish keepers.1011 


houses for, are nuisances, when ....... 3096 
instructions aia wth wad dm hee eae were, eas .6946 note 
letting premises for, penalty ...... 7261, T264 


lease of premises for, how terminated. 7263 
officers to inform and prosecute, 


penalty ... ..... .. 7265, 7266 
notes, etc., on consideration ‘of money 
won at, vold esesta kn wees aoe web ae 7267 
playing with Indian, penalty, duty of 
Officers ..... cc cece sese E 4 hdeweb es 7269 
prohibited, penalty .........6 scceess 7260, 7264 
punishment ies CONES: (SE Sh ASP ee where tes 7256 
sign ‘‘minors not allowed within’’...... T257 
unlawful to permit children to enter 
houses of .......... .. ee weet a a 7255 


Game Law— 


rant . Erea ea NDE ai ves aooiee O0 
birds, when may “be killed . cua N 7359 
ducks, etc., sneak  bvats, etc., pro- 

hibited cate 26 2edees. awe Rene Wake 73 
ducks, etec., closed season for .......... T352 
deer, closed season for ......... ececeee 73-426 


deer, etc., killing for hides prohibited.7330 
deer, moose, etc., fire hunting, etc., pro- 


Hibited aasdevese , smetana wesw eee: 7349 
deer, etc., hunting w'th dogs prohib- 
BOG raa an eee tae: asters ea ESE 7347 
deer, night hunting of, prohibited ....7316 
export prohibited ......... A AE EE T35 
fines, disposition of .......... sossssossse 7365 
grouse, etc., closed season for.......... 7351 
hunting on certain islands prohibited, 
PENAY oie des. asierto Gerih 7368, 7370 
informant’s compensation PEET arene mats 7365 
law not appiicable to mineral pros- 
DËCtOTS veeuss eae. Cerain eii Vaea ENS 7367 
moose, etc., closed season for .......... 7345 
nest robbing, prohibited ....... ........ 7255 
number taken limited ......... soressces 7348 
purchasing and possession restricted. .7257 
quail, etc., trapping prohibited ........ rei! 
sale of, reguiated a A Coase ae as 7356 
warden, appointment of ......... scese. TARR 
warden, düties Ob visas twa Se eee 736A 
warden, salary of ......... i EASES 7363 
Garfield County— 
boundaries of ......... $ Svecuxes EEE AEA 10 
Garnish ment— 
See Justices’ Courts. 
application for, atħdavit .............0.. 5392 
answer against defendant, sufficiency 
OF Sorea E E ee A EENG 6414 
answer of garnishee, may be con- 
tróvorted woscwicad ceeeteeces. 26sdedeses 5410 
answer, plaintiff may controvert ...... 5409 
attachment of garnishee for Co emnDE 7 
a a ee ee er a ee ee ay d 
answer, service and filing ..............0099 
attorneys’ fees ....... eu dea Aa e... .. 0413 
bond for, When ....s.sseses sssessssssseoress 5391 
COSS orania te - Sees a aa a E ae), Shee 
corporations, private, against .........50%F 
dating and testing ........ss sesesoseeos ot 
decree to deliver effectS ............0.06- 5194 


default, judgment by ......... .......... 5401 

delivery of writ, to whom .............. 5396 

defendant's judgment debtor in attach- 
ment ....s.sses esoo E EEE 9 o A 


discharge of garnishee, “when ssseseoo. DIOD 
executor under attachment ree saae eias DST. 


execution .....ssss sssesssoe sse esse seseo. 5403 
form of writ .......... EEA asaos es D395 
grounds for issuance ......... scsecee co. 53) 
issue and trial .......... ccc cece ccc cccees 541 
issued, when and how .............0..- 5393 


justices’ courts, provisions inapplicable 
fe) @eeeseeeoneeetee en8e0ee2280 8s Beeeeoee ee eeene 


judgment against garnishee, enforce- 


ment OF chee oss sede und ee. Wack eos 5402 
payment by garnishee authorized 

WHE: Giteiuw serre ayaseeessn 4G e.. 5398 
sale of effects, when ...... eer rr rrr e | 
service of writ ...........-00- e ees E 5397 
shares of stock, sale of ........... 5406-5408 
sheriff, in attachment ............... e.. DIRT 
wages, exemptions of .....sasesssesesses 5412 


wages for road poll tax, proceedings. .3522 
Gan Companies— 
Taxation of, see Revenue and Tax- 


Atn ssosccscsiccis sekevess. EE e ees 1667 
Gifts— 
between husband and wife ............ 4539 
board of state land commissioners may 
BCCODE 6 cavedenes, keene seas band tetova fea 2188 
Government— 
governor, official organ of .............. 100 
Governor— 


See Militia. 
absence of, notice to lieutenant gov- 


CPNOL ox ieuke eese ees, Ghote car ces ak 103 
account of disbursements, keep ....... 101 
agricultural college, visitor of ......... 2513 
aid to prosecuting attorneys, may re- 

quire of attorney general .......... 100 
appointments, list of, must transmit 

to SON AUG oi seis te. Gud cadena Saeene es 102 
appointments to fill and vacancles to 

supply ...... Awe? seen tee nee. smakwacaeea 100 
attorney general, additional bond of, 

may require ses wear ee eorura sae “eee 168 
attorney general, commissioned by.... 167 
attorney genera, legal advisor of ..... 169 
attorney general, report of, tO .......... 170 
board of library commissioners, mem- 

DECR- ON cou S a one eee Gde ew). conan teens 2616 
commander-in-chief of militia ......... 1928 
election proclamations, to issue ....... yan 
general powers and duties of .......... 100 

in legislative assembly, to issue writ 

OL ClOCVION 6 s200 neces arrens tra areen 72 
insane convict, may be removed by, to 

hospital sc coer. eee keacad: arad ani cact 2665 
judges to sit in other counties at re- 

MUESt -Of 4s ca suis. wrer eaa, aa a aa 
management of corporate affairs, may 

require investigation of ....... ...... 100 
militia, may order out. when ........... 2010 
mining bureau, member of ....... ..... 3145 
Officers, executive and ministerial to 

SHDEEVISEG> 4ccasWie. wetecoteur Cis aaneses 100 
official organ of state government..... 100 


pardon or commutation of sentence. ..6297 
proclamation to issue In case of riot, 


records to be Kept Dy .sssssessssssoesoss 101 
removal of officers by .......... oersooeo 107 
removal, reasons of, to be filed ........ 108 
respites of sentence, miv grant ....... 6997 
rewards for fugitives. may offer ...... 7022 
rewards for fugitives from justice, may 
DOF sero Aaddleeeee Bae Sagi ate bhi oe 199 
riots, ete., May Suppress ..........c005 100 
salary of, time of payment ............ 1¢5 
Special reports may require, of offl- 
COTS, “O0Cbe sueneng aici bene, wee lou Cater e 190 


to be filled, where officer removed... 109 
state board of audit and control, chair- 
Man OF veo sccetay “atari lye els aes ot 
state capital commission, member of. .22%% 
state printing board, chairman of .... 190 
state printing board. member of ...... 1%) 
suits against state. may direct attorney 
general to appear in ................. 10%) 
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Governor (continued)— 


term of office ......... cece eee c ewes ...... 198 

vacancy, to fill, superior judge ........ 237 

vacancy, to fill, judge of supreme 
COMP ian lee 4k sore ews ~ Sa Recess Bea ES ‘ 


veterinary surgeon and, to co-operate 
with United States government ...30d4 


Appointments of— 


agent to demand fugitive from justice.7015 


board of dental examiners ............. 3022 
board oyster land commissioners ......2219 
power to remove member of ......... 2233 
board of pilot commissioners, to ap- 
DOM: Se cecedis ccs hewss e Enna tee ees 3216 
board of pilot commissioners, for Co- 
lumbia river .........s sassssoso cscees 3244 
board of stock commissioners..... 3424, 3425 
commissioners of deeds .....sssesssossoo 260 
chief grain inspector ........ cccccececes 268 
coal mine inspectOrs .......00 ecceccccees 8158 
commissioners of labor .........6 sseesee 3290 
commissioners of horticulture ......... 2515 
commissioner of public institutions ...2625 
dairy commissioner ......sss esssssoseso 2548 
fish commissioner ........ E eee wee 3323 
medical examining board . aaa sa eee 3012 
normal school trusteeS ............ceece. 2543 
notaries public and commission ..... .. 245 
regents of agricultural college ......... 2516 
regents of state university .............2472 
state board audit and control .......... 2622 
state capitol commission, certain mem- 
DETS ensena eee eera ETa SIE Esa 2253 
state claim agent .....sessscss e seakan e... 2123 
state fair commission .............e00- 3352 
state fiscal agency ..... Cabs. suaren 1831 
state grain commission ........ esoe o o o 2893-4 
state librarian .......ssse essoesssso sooo 
state log scaler ......... ccccccccccee cooo 3104 


state lumber and shingle weighers....3115 
trustees of school for defective youth. 2566 
Reports— 

board of audit and control as to hos- 


DItals: tO seseratan case cou ereraa 2696 
board of audit and control, on state 
reform school, tO .......... ccccscecs 2720 


board of pardons, recommendations of. 206 
board of regents of state university 
Oreina Seek e Ee o 2475, 2485 


fish commissioner to ....... E ER 3330 
judges, defects in laws, tO .............. 213 
normal school, trustees s A o recaeees eee .2557 
officers, reports of transmitted to leg- 

islature Sule wwe. EOT Ee a aS . 137 
prosecuting attorney, to, when ........ 470 
school for defective youth, trustees, 

tO oir btaw ils * eeaeee aaa AaS 2581 
state board dairy commissioners to...2861 
state board health, tO ......ccccceceees 2966 
state log scaler tO ciccrccccceccccceccesces 3112 


superintendent of public ‘Instruction 


(0) 
Grain Inspectors— 


attorney general to advise and prose- 
AE E E E E E E Rebs eee eas 2892 


appeal from chief inspector, how dis- 


DOSCC Of reerro senesine p ea aN e a reet 2880 
fee for disposition of .............5 sese 2580 
car lots, how inspected, certificates of, 
effect Of s.s.s. coceccene cecceeee ens eo 282 
cities provided with inspection .......... 2869 
chief and deputies not to be interested 
In EAI. aceon ieee eee EEE hac kwn ees 2875 
chief deputies, qualifications, bond...... 2870 
approval and filing of bond....... 2870-2871 
FENOCUS -Of wei eden s-cotuwia--ce eal eee Resear 2873 
chief inspector, appointment, bond .....2S68 
VACANCY .eckasd edenn dann Ge KeS eaS 2868 
headquarters Of ......sssesoses weiveewee 2369 
clerk of chief inspector, authorized, sal- 
OPV eae e wean es, weitere 2874 
county attorney to prosecute, when....2°92 
demurrage not to he enarged, when....2ss9 
deputies, May appoint .............. 002 ON) 
general license to be procured, penalty 
for false welghtS .....oassanerseesosnes. 2886 
{fuspiction charges a Hen on grain...... 2890 


Bal. Wash. Code JI—52 


inspection fees, common carriers to col- 


lest SiS acts. maba Wn a we wae ee een eA 
inspectors, powers and duties of ....... 2:8 

interstate shipments not subject to in- 
SDECLION scares ce 4p secede Tosar eese xs 2884 
icense to welghers, fee ....ssssessso e.. 2585 
penalty for neglect of duty .............. 2816 
railroads to provide sideiracks for...... 2881 

reinsvection in case of traud in loading 
CRU. 35h ee Ns RE aS ERIE T E TERA EEEE ER 2883 
reinspection, when may be had ........ 279 
feces fol nsise See PURO 2NSS oe boat onks 2879 
scales to be tested, when .............05. 2SN5 
water carriers, inspection of cargo...... ZASL 
fees: how Wal wo catacntees soviese cage ete. 2NS L 
weights and measures to procure ....... SST 
welzhers to take out license, fee for....28S88& 


tampering with inspection, etc., penalry.2sgL 


State Grain Commission— 


appointment, terms of members ........ 2893 
certificate of grade ......sssess se eee e weeds 20) 
charges for inspection ....sssessesssesosee 2896 
chief inspector chairman ......seccceceese 2895 
CTEQtion Of <4 cie caesar orara iara aaao 2893 
disposition of fees, fines and forfeitures 
duty to establish grades EE EEA REN ate 2595 
expenses and salaries tò pe paid from 
grain Inspection fund ....sse.s..ssessses. 2904 
payment of, how made ................ PONS 
fees. disposition of ......seeses ss eaewak ewes 2093 
fees for inspection 2... cece cee cece eee wees 2900 
furniture and expenses, allowance to 
LTISDCCIONS: o.vi dcgeus: Soueeides AEEA 2906 
grade “fair, average qualiiy Walla 
Wala Lasi Gerea aaa a a E 
how established .......... oossesesocecse 2899 
grain conveyed In wagons excepted...,2909 
how created .....eses.e cooesese oss Sa ENEE de 2894 
oaths of members ......... eee ce ee ewe eees 294 
prosecutions, how instituted ............. 2008 
publication of grades, etcC..........ce0-8- 2897 
rules and regulations to provide ........ 2895 
salaries of {Inspectors co... cc cee cece e ee eee 2902 
standard samples to furnish, elevators, 
PIO aoa Sa aad ohn ay Aone Sonne eau a aA 
K of, by common carriers, pen- 
AIV accra ee, ORR ene ae We O ce TRE erate ate nee f 
water shipments, how estimated ........ 201 


Grand Army of the Republic— 


See Veterans: Soldiers and Sailors. 
funds for indigent veterans, duties of 
post commander regarding . 2640-2643 
badge of, unlawful wearing, penalty...7440 


Grand Juarors— 


See Grand Jury. 


Grand Jury— 


See Criminal Procedure. 
county attorney to attend upon....472, 6812 
county jail, visit and report ............. 275 
costs taxed to comnlainant by, when.. me 


dened os ckeick Gkdcueteets SESER aa veek aes 732 
duties of ........ See aewastanen Sore wearers 6813 
Special e... sousseseso seseesre sssececeeo 6S17 
cha ‘lenges to panel, allowed, when..... ESOS 
individual JUrTOTS ...ssussss ssososeassoose BSOS 
cnarge and advice tO .s.ss.sssssesssossees 6811 
clerk, appointment and ‘utiles of ...... 6810 
comniainant ex@eluded from delibera- 
Hons OF cece. alae sen aw. Gar ead a ahna 6815 
evidence, hearing Of 2... 0 ..ccee cece ee eeee SIS 


for man. appointment and powers of..6S10 
indictment found, disclosure prohibited 


heföro APROSt <«c24s.liwes iiien a was 6819 
individual juror discharged ...s.essesere. ASUS 
jail rules, ete., judge to give in charge x 

tO Gereta eS ee a NE E ee 795 
juror not to disclose action of MEDOS aig 
jurors to disclose Knowledge of of- 

TENSES sin te shoul ourien aena ea 6814 
malicious prosecution, to find and re- 

POPE awievete Weena Ean £655 Sart al 6816 
OAUG Ol eiers aein sess. . ~ So N wee ai Guy 
pane! discharged, hy standers sum- 

moned essri weakiveain  weduetagdad cea. 6807 
records of treasurer open to Inspection 

OL) arean eaaa 66Ooh aie: 4 paw aa 422 
re-summoned, when essre cece cece ees 6821 
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Grand Jury (continued)— 
wrecked property, offenses regarding, 
tO be presenied tO ssseseesessesesesesee 3283 


Grange— 


See Patrons of Husbandry. 


Granted Lands— 


See Public Lands. 


Grouse— 


See Game Law. 


Guaranty— 
negotiable paper, rights and liabilities 
of guarantor ..... sweeter EPT 3650 note 
Guardian— 


See Probate Law; Probate Practice. _ 
bonds of, surety companies may make.1034 
habeas corpus, entitled to, when........ 5815 
infant plaintiffs, responsible for costs. .ali9 
limitations on actions for realty sold Dy 


eeusveeoene eC eee see ee eee eee eseeeteereveenevreeneee 


may sue without joining ward .........-. 4825 
for injury or death of ward .......-.-- 4529 
for seduction Of ward ...es.sseseseesess 4530 

may consent to partition .es.sess.seseee 0603 

share of infunt payable to, in partition, 


when ..... D nide eo eseesee (oavecovul, 5002 
Guardian for Insane, Etc.— 
See Insane. 


Guardian ad Litem— 


appointment in sales of estates .......- 6261 
appointment of, in justice’s court.6559, 6596 
court to Appoint ....s..ese ssevresesseseee - 6410 
eminent domain, cities of first class, 
authorized ..... a aaia aeee waeneey E 
when may be appointed ...s.esseeees e. e e4832 


Guardian and Ward— 
Guardians— 


appointed, WHEN ...eeeeee ceeceece ee eee 6395 
accounting Of .....s.ecss cevecccvceccccens BAS 
ad litem. court to appoint .......eeeeeeee DELO 
additional security ...... EA e le 
bond, provisions applicable to we ce cece es DAUS 
bond Of, conditions ......es.s cece eee e ee HUB 
capital stock held by, who liable ae sp 


shareholder ....... Wik: Beas Souavenceee 8 
claims, presentation of ....... occ ee eee UMA 
compensation and expenses of veeeee ee OFS 
conveyance not void, When ....sceeeeees 6473 
corporate StOCK, MAV VOLE sessessesseres 4263 
custody of ward, when ........ esses.. D400 
defective youth, duty regarding, penal- 

CV mieher soho Geen eho aesa 2588, 2590 
disqualified, who iS ........ PEET 6396 
duties Of ...... +. Dena Vows, See. eseeaseees. 6405 
full age of males and females ........-+- 6401 
guardianship ceases, when ....- eoewesase 6401 
investment of eState, court may CHANDER 
judgments presented, when ...... sase 6405D 
nominated, DY Whom .sesssscseessese 6396, 6597 

to be approved LY COUPE sessssesesesense 6597 
nominee of court not removable except 
for CAUSE ........ reas esa ai danena sie 
parents entitled to ........ E TETE 630 
PaPtiGON, assent Of .eeecceeeerereeerencees 6417 
private sales of real property......- 6469-649 
removal Of ..essesssse OCC See e Woes Kees 6407 
removal of property from state, when.t4i9 
surrender of effects to SUCCCSSOL sesser HAUT 
sale of estate, When .....--eeeeeee Pecores . G411 
petition for ee 6412 
piovisions governing s.s.s.. eserse e... 6414 
manner and terms ...e....seeeseesee e... 06413 
contirmation Of ....sese. soessesseseenees 6416 
report Of s.s.s. Sly a akc ale et ga atts alessio tind oe 6415 
irresularities not to invalidate ...... » 6404 
suretios. discharge Of .....c cee eee ee ee eeee 6420 


testamentary, appointment and bond of.6409 
wards, may prosecute and defend for. .6402 


Gun Powder— . 
moigazines for, nuisance, when .......-. 3085 
Habenrns Corpus—Writ at— 
application for. how made ........- bec 5816 
may be heard on holidays ..-..+---.+++- 4712 
admission to bail, may be used for....o828 
amendment of pleadings .......s.ese.... 9524 
amendment of writ ...e.s.e.s.s inte Gigi EEA o 
bail, admission tO ..ssessee sooeesoeserreeso 527 
berefit of, who may have.......... 5814, 5815 
change of custody .......- . errr | 


delivered to whom (EEEE EE] E E E A 
directed to whom ..ssesssesesesssosssocosen 5818 


discharge or recommiiment .............-5827 


granted by whom ........ ..... cuties .... OS Lt 
hearing summary .....6. cssescssoesesesee dod 
illegal restraint, arrest of person 
CAUSING. ..eesses scecos coke, ee Daa 52, 3833 
immediate custody taken on affidavit, 
When esise csciridin Dei sued E en o831 
inquiry, restrictions upon .............56- dS26 
issued by whom, and how .............+-0530 
ne exeat, writ issued in ....... wee Sa T TO HYT 
officer, not liable ......sse sesesesecsosese. OSSU 
power of supreme court to IsSue......... 460 
proceedings on return ......... et res as2t 
pleadings, rules governing ......... woe DDt 
return, form and substance of .......... ar23 
when made ........ rere rere are 5822, 5536 
Service Of ...... seres PEE wee. 0820, 5521, 5856 
superior court may issue, When ........ 453 
Sunday, issued on, when ................. 3535 
teanporary orders .....sesss ces cde wen ewes aes OSS 
witnesses, attendance compelled .......o829 


Habitual Drunkards— 
See Drunkards, Habitual. 
proceedings to adjudge ............. 6187-61494 
Harbor Area— 
See Public Lands. 
improvements in, exempt from taxa- 


tion, when ...sesses sesessese sedis teer lok 
clasaitication of, as state lands ......... 2133 


Harbor Line Commission— 
See Public Lands. 
creation Of ........6 seo Audie. cette aateuaa 2130 
powers transferred to........ EE 2187 
powers over harbor HNES ...ceeee eoeceee 2153 
Publice Ways to Harbors— 
dutles of. regarding .......rcsesssssssesee. 4073 
harcor line commissioners, duty regard- 
INE othe Suess erek a aN EPPP ER. "i F 
location to include navigable streams 
when practicable ...... ee ae er eee is, 
plats of, where to be filed ................ $000 
reservation of, for pubhe use....... ... A071 
“tide flats,” “‘tide lands,” and ‘“‘ordi- 
nary water crafts.” construed ...... 4072 
bills of, how andited and paid ........4004 
to be established across tide flats, 
where ........ pie ehuey Dasa basin: ovens bas SOT 
width and termini Of .......esesessss ees AGS 
Harbor Lines— 
See Public Lands; Harbor Line Com- 


missioners, 

classification of, as state lands ..... .. -2133 

Harbors— 
improvewnnts, special fund for .......... 4054 
wh:ire and how to be constructed ...4055 
funds, how to be expended ............ 4065 
separate account for each harbor....4066 
publie ways tO eesse sessoeseeesoo {4067-4074 
erection of WharveS ...... seese. {A-4038 
unlawtul discharge of ballast, penalty. T304 

Hawkers— 


See Peddlers. 

Head of Famiiy— 
See Family. 

Health— 
Sct Board of Health. 
Opium Smoking, see Opium. 
Poisonous Drugs, see Druggist. 
Prescription by Intoxicated Physi- 

cian, see Physician. 


cities first class, powers as to ........... T39 
female employees in stores, etc., pen- 
SU Auras Eoaea aA Sead es, EAEE 7287 
s-lling diseased or unwholesome pro- 
visions, penalty asses sos sssessoeseeseoo T219 
Heirs— 


| See Descent. 
| High School— 
See Schools. 
Highway— 

See Roads and Highways. 
H og s— 

See Swine. 
Holiday—Legzal— 


adjournmenis OVE ssessesseese cases eee vs 4713 

days designated AS ...c cece ee eee eeee 4709-4711 
judicial business may be transacted on, 

WHE. “cchasveet.. Mee aa Eea alae ten eee 4712 

sittings of court, how affected by ...... 4713 

| what are, as to negotiable paper....... RUSL 

writs issued on ..... E E T E EE S 
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Home— 
See Soldiers’ Home. 
Homestead— 
abandoned, how ...... ....eees ilweeenseaOee” 
declaration of abandonment .........0Z21 
alienation in case uf insanity ..........0239 
conveyed, NOW ......ceee- E EE ET „5219 
declaration of selection E ETEA 
what to contain ....s.ssse ss seo serrr ED 


reċording OL .ssscise scerasssesecesoss soc Daio 
defined ese co ee #@eeee se @ 88898 @ ee Lets ddeleexexOLls 


descent of, upon death svcsts cevsaiwiens $0240 
“head of family,” defined ....eseesseoe s. 9239 
exemptions from forced sale ......es.... 0217 
encumbered, NOW ...sssss cccccevcsecees O2l9 
notice of application ........... a ane aerate oZ4U 
petition, requisites Of cccccocsescccccscee stat] 

order and effect Of ..cccccccccccccccecce okd 


probate ..e.sse esseese ere re ee E 6219 

Selected from what property ....... 5215, 9216 

subsequent, acquired with proceeds of 
POKER 3558 Fe esas bees Tesee nere aa AR a247 


value of, and uses required ties YA 
Execution Sale of— . 
appraisement of, under execution ......5222 


debts. wnat SUDJCCE tO ccccccccvccccccesces 5215 
petition for appraisement ..... Senetecweae 3223 
tiling Of cos cw sese eee madmad ana pesario gzi 
notice of hearing ........ E ATEO AAT 
hearing and appointment of ap- 
praiser8 ......... eon erea a Ke ee Rae ONS 5225 
oath of appraisers ..... See: wecana ier B22 
view of premises ...escce sib tebe. T a A] 
report of appraisers ........e. E RA 


division of property, When ...sssssese.. D290 
sale, when seucssoso ocoooocoo ete eenerees -D231 
bids at sale ...... E A T E A 
application of proceeds ........ sees ce sens 
moneys paid claimant exempt........o204 
Coaipensation of appraisers ..........-.0230 
CORTS useen seeder aea Save suesaeseseseee0eo0 
Homicide— 
See Murder. 
Hops— 
diseased, disinfection of ..........eee0. 3098 
tare. weight of bales, etc...... ........d648 
Horse— 
See Animals. 
Horse Racing— 


On hignways, penalty ..ccecsccsccececcess 7080 
Sunday, penalty ..esesee esasesrosesoesoes o IOLI 
Horse Whipping— 
punishment for ....... s pingeee: caweueetwes 1000 
Horticultuare— 
commissioners of, appointment, auar 
fications ..essesso csooooo E LE EE 8045 
Otte Of bi ochuee Sa Wee een enk’s PPE Re TT 
ot Pee, where to be Kept ..essseses coos dodo 
term of poate an maces. ea ised tues eseeee scoot 
Salary and expenses ..... PP errs L 
ChUILICS: .yckean hes Saeaows MES stance avesco tO 
removal of, vacancy in ...... eer rrr. T 
county societies, may organize ..... s.. 0048 


Courty Fruit Inspector— : 
appeals from, to commissioner .........3098 


Hospitals for Insane— 


See Insane Persons. 
arraigned persoun and convicts com- 


mitted to, when .....sesessessesse 2664-2665 
attendant for female patient ............2082 
compensation OË ...ccccccccecacsccsccecces zos2 
audit of bills and warrants for.......... 2556 
board, power and duties of ............. 2600 
members not to be interested in con- 
CPACUS eses hh Sea eae eer rrr Ts 
may employ superintendent ATITEA 2099 
certiticate of superintendent, to sheriff 
on receipt of patient ............. .. .  26S4 
conveyance of patients to hospital....... 2680 
copy of commitment, etc., to be filed 
With Stace auditor ......... cocsseccees 


establishment of, at Fort Steilacoom. .2t51 
NOW designated cececceee ecvsccece coven not 
how designated ..esssoesssoseo sooseeeso e. 2098 
cstablishment of, at Medical Lake .....2652 
former boards of trustees abolished ...2621 
insane persons, procedure for commit- 
ment tO ...sssee sseeses 18% 00's esa 200U-2603 
guard for male patient .......... Waals sats 2651 
pe of prem, etc., for conveyance, accounts 
OF coses Dhaba aes -eduee E es 
prerequisite for allowance of expense 
Of CONVEYANCE ...sesss cocccccccccccces L083 
seal, use of ........-. E E ates: E 2659 
siate board of audit and control suc- 
ceeds to powers and duties of..2b22, 2624 
superintendent, a CATONA term....2657 


powers and duties ....... EEA T 
testimony of, how taken, for use in, 
courts (E E E E E E @eeeseoeneoeaecpesoeo ee @veeev ese 


superintendents to report to board ‘of 
control monthly, receipts and ex- 
penditures ...... Go bined weds be dseakass 2629 

who may not be committed to 1... 2666- 2008 


Patients— 


accounts, how to be kept ................2693 
wOuKs of account to be open to inspec- 
LION: AAEE E T E TANA! 
ałmi~=sion, rules as to preference.. ...2612 
Liennial reports of board, to Severn 
anid legislature ...... cssssse soesoeeee. 2NI 
contingent fund, source and use Of ES 2699 
custody of. by friends, bonds for. .2677-2578 
death or discharge of, notice ...........2016 


MsChATr ee Of «dew tee 2edaeceemedvees- as ee e e 2679 
distribution of, in -the two hospitals ...2074 
duty of superintendent as to roo of 2059 
escape, duty of officers ..........0.. eses 20L 
history of, to be ascertained ............ . 2673 
indigent. provision for expense of, on 
discharge senrose enearo Seaside eaaades 2675 


inquest, When to be held, expense of..20.0 
insane convicts, duty of warden regard- 
TUS erea Mes dd, ten. lek Cae wea oe de Seas see 2i tS 
superintendents’ duties regarding....2748 
materials, ete., contracts for, how let..2691 
property of, exempt from taxation...... 1659 
hospital property detined ......... 1659 note 
purchase bills, how audited and paid. .2692 
quarters and furnishings for superin- 


appointment of, compensation Of........ 3545 
authority of, regarding fruit tree and 
plant UISCASECR Lie cbs soessososoceeoe 3559 
commissioner to issue bulletins, when. .38534 
conxiagious disvases, regulations to pre- 
CENE ahera aeee eaan ae N S EENE 3994 
duties of commissioner and inspector 
PEPIN coca weak Ochs ven eee nes tea 4 
disinfection of orchards. ete.. penalty. 36 
infected stock, saie of, penalty ieee teres ood 
Inspection by, duties Of ........ cc eee eee: 3556 
inspector to disinfect stock, when...... soot 
inspector’s authority and duty in in- 
Specting orchards, etC....sesse ssesees 3558 
lien for expense Of ...... ssessesessooo Seer Hy) 
nursery stock, license for sale Of ace 3049 
application for, how and to whom 
MAE: siescssre Caresse ch See E T, 
bond, conditions Of ..es.ssseesees Rr etre 20 
license, duration Of e... sesseseseseeso Soo 
licensee to give notice of shipments, 
tO commissioner csc ieee - see caseesienss 3551 
penalty for violation ....... rpl ee 3552 
soliehation without license, penalty...3553 


misrepresentation in sale of trees..... 7173 


tendents and certain employees...... 2701 
salaries of superintendents and assist- 
WAS: wien Seabee ula EE en ee 2700 
supplies, etc., contracts for, how let....2090 
Hotel— 
See Innkeeper. 
bar in, to be closed on Sundays.........7251 
Householder— 
See Homestead. 
defined, in revenue law ......... E 1658 
detined ....s.e.s..s Gees EL AAEE E JASD 


i jurors to be (E E E EE EE E E E EN EE EE FE 
‘House of Ill Fame— 
See Madhouse. 


cities s cond class may prohibit. ete.... 855 
cities third class may punish Keepers 

OE Br E E wee aude. ween Bec A ota ee 938 
cities fourth class may punish Keepers 

Ol is ON wis as ou bean eaea see wares Se ...10 
Keeping- Dena 145ce5ie saws eran coe ea 1239 
keeper to give bond, when ......... T241, 7242 
h sses Of, punishment .......sse esessesos 7240 
le:ting premises for, penalty .....-......6- 7261 
nuisances, When ..... errr <i Wernwese eed e000 
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Husband— 

See Husband and Wife. . 
mechanic's lien on property Of........+- 5915 
separate property defined 4488 

exempt from wife’s debts .e..sesesee .. 4488 

control and disposition of 

Husband and Wife— 
See Conveyances; Community Proper- 
ty; Wife; Homestead. . 
children of, right of custody equal..... .4509 
custody on death of spouse ...... e.. e 4009 


eoeoevoeneeeeeeoee 


civil aise ee oF we aos e. e e 4503 
ruction of statutes relating tO...... 
e 1a LT: E E eeuen 4496, 4497 
contracts and liabilities of wife, how _ 

enforced ...... s.ssesoseo TEETE i 
dower and curtesy abolished ..........+- 4495 
earnings of wife and children separate 

property, When ....esee seereseeeereeres 4494 
either spouse may acquire property as 

if single ....... ices Sache een es ee e e 4502 

may sue or be sued as if single ...... rae 

fts between ........ ceceseoescosesoeeeosee 
ar in actions, When .......+-. 4826, 4827 
no Harilitv for debts of cach other ..... 4507 
liability for necessary expenses of fam- os 

lY ce RSE eoooesoe evoreceeoseseo Aare 1) 

for necessary expenses of family..... 4508 
for injuries committed by Wife......eses. 4506 
may sue each other, When ..es.seseseees 4505 
transactions between, burden of proof — 

as to good faith Of .....e.sse.e ssaseeeees 4580 
wife’s separate property defined.......- 4489 

exempt from hushand’s debts ......-- 4489 
control and disposition of .......+.- oo 4489 
wife’s personal earnings, power over...4493 
character Of ..esssse cseccees PEES 4489 note 
wife’s separate property not liable for 
community debtS .....66. seccees note 
witnesses, When May DE ...--cecsevevece 
Idiots— 
See Insane. 
carnal Knowledge of female ...... e.e. o e 1063 
disqualified as voter ...... EE KVA 


not subject to commitment to insane 
hospital ...... 
Illegitimates— 
See Bastardy. 
Ill] Fame— 
See House of Il] Fame. 
Immigration— 
bureau of ........- EEE E 3296 note 
Impeachment- 
officers not liable to, may be removed 
by governor .....e0- 
Impotency- 
divorce, Cause for ......sce cocecceees oo. D116 
Impounding Animals— 
See Animals. 
Imprisonment— 
See Criminal Practice. 
Imprisonment for Debt— 
See Arrest and Bail; Arrest. 
Improved Roads— 
See Roads and Highways. 
Improvements— 
teen of, see Revenue and Taxa- 
on. 
exemption of, from taxation ............ 1659 
Incest— 
action for falsely charging ..... errr es 4940 
dened cada, teaseaseciecs “chu tenes ¥aneawd sinc 7228 
punishment for ........2- seenee E hous 
who may commit 
Inecorporation— 
See Corporations. 
Indebtedness—Municipal— 
See Bonds, Municipal: 
Towns: School Districts. 
County Road and Bridge Bonds, see 
Roads and Highways. 
County Indebtedness— 
additional. may contract, limit of ...... 1846 
election neccessary to ratify ........... 1846 
adjustment on creation of new countv. 


eeeeeveoeneeeee eeeaeeaeeeosee 


Cities and 


LLP DIREGEMERG, WAKER ee A EE ats 269-272 
bonds, may issue for, when .......+..+-- 1847 
TOQUISI(GS Of oircsses beGwresas arissessces 1848 
Where parable «. saves sees. wiro pe rrente 1848 
sale of. limitations On ......sssesesssos 1849 
exchange of, for warrantS............ 1849 


bonds, sinking fund for redemption. .1850 
redemption of, manner of, notice.....1851 
interest coupons, deemed warrants...1852 

presentation and payment of .......1852 


interest ON. sessesse sorri KR Seu e... . 1852 
county treasurer to register in ‘‘bond 

register” ecestoso osooso ee cheese eeene eeenee 

Municipal— 
certain municipalities may borrow 
money in anticipation of revenue, 

W ROT edadt.ciee: weds ekasta 45 eR ugha oes 
provisions of law optional............ 1903 
revenues to be reserved for payment 

of notes OF warrantS ....s..s.sesese oes 


cities and towns, limitations on creation 


Ob Gos aveg: Guaewetiens it che TE ......1190 
cities of first class limited ...........s... 139 
cities of second class may levy to meet 

ÞDonded: Xe5Gh ser. Terres sakea, oaa sss 
county may contract, limit of .........-. 1545 
counties and cities may ratify invalid 

indebtedness, when ...sessesso sesoeses $ 

election to be called, notice of.......... 1881 
vote necessary to ratify .......-..0.- 1582 
validation, when effectual ............. 1882 


deficiency in funds, treasurer to report.1&99 


funding bonds for outstanding ....1890-1890 
funding, in consolidated or enlarged 
Giles: E E EE E E A 1222-1224 
interest on loans not to be compound:cd. 1907 
limitations on additional loans.......... 1901 
limitations on township ......... seescees A 
loans to cancel warrants, how effected.1913 
notes, how executed ......06 ccceseeeecees 1905 
registration of, form of register ..... 1905 
warrants, form of register ........ is 
notes of, issues, form Of ........seeeeee- 191 
when limit of, reached, form of........ 1901 
renewals Of .....esseeso socvecces essees... tip | 
notice of bids for loan ....-....eee. e.s... 1899 
of irrigation districts, limitation ....... 4207 
prior delinquent taxes credited to in- 
debtedness fund ....... AS pe: 
fund created ...... sssses o ee rn 1718 
school district, limit of annual ....... ..2317 
limit OF 1256 seeve. asare gene fa a anette cig DOS. 
may validate and issue bonds on. 2398, 2405 
tax for, rate Of levy ...e.sseseossescescoes 1719 
taxes for cities fourth class ...........6.- 1018 
temporary loans, how made ........ .. 1900 
limitations on ....... a ESA esee seee o 1900 
warrants, to contain, what........... 1902 
validating. in consolidated cities. ..1214-1217 
Index— 
See Index to State Constitution. 
clerk’s record, of judgments ..........-. 5133 
county auditor’s general, of instru- 
ments recorded ........ PEE eure 
conditional sales, auditor to index...... 4586 
Indians— 


See Puyallun Indfans. 


inducing to vote, penalty ..essssesseee es. T423 

liquor, selling to, penalty .....e..sseee- 7316 

playing cards with, penalty....s........ 1269 

poisons. sale of, to, penalty .......6.. e TZT 
Indictment— 

See Criminal Procedure. 

for contempt, when ......se + PRI PEE 5809 

Indigent— 


See Pauper. 
Infamous Crime— 
challenge of voter on ground of, pro- 
ceedings 
defined ...sssee ssssesesoos = 
conviction of, constitutes vacancy in 
Offic reciso cca teees wenan zeredo issa LAS 
elector guilty of, disqualified ....... sua KYA) 
Infaney— 
See Children; Probate Practice; 
Guardian and Ward; Minors. 
Infanticide— 
See Feticide. 
Infectious Disease— 
See Contagious Diseases. 
Information— 
Sce Criminal Procedure. 
In Nature of Quo Warranto, see Quo 


Warranto. 
Injunction— 
additional conditions imposed on court.56s0 
affidavits on hearing ... cece cece cee ee ee PRA 


appeal, in force pending, when.......... 6507 
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(References are to Sections.) eS 
Injunction (continued)— DONG -of gosrsasa Gohan e apo ia 6447 
appeal from temporary.................. 6500 creditor, etc., may apply for appoint- 
to U. S. supreme court, effect on...... 6508 ment, when ............. .. Sue Ee Reade 
application for, may be heard on hol- community realty, how sold to pay 
CEN re rete eeees 4712 debts, etC i ce disactee~ uiemeons ste naa 6452 
DONG TOP ccssestecty viericcvesssnstbenncaas 5438 | duties of .....-... a Seeveeecccse O45] 
Second, when necessary ...........0005 0439 hearing, appointment ........... ....... 6449 
court commissioner, may grant tem- z letters to be filed ............00..-,., +. C448 
POTATY watsvcses Veivcenvasd «evsaw cues 4729 | notice to creditors | IIU 2700007 6450 


dividends, certain deelared unlawful. .2827 


guardians for, court may appoint.6424, 6425 examination of state organizations ...2813 


À a in conveyance ......... E noire 6415 
tender Necessary seee ee eeee wees 361$ | sales of property, action to enforce... .6453 
damages upon dissolution ............... 3H surplus moneys, how disposed of 6454 
for waste, ClCisisiede posuasserasnnonses.us 3450 sureties of, release.......... O Tun 6455 
effect upon statute of Hmitations ....... 4512 ake mT TOMAR EMSRS Se #16 3 TROD 
foreclosure of chattel mortgage........58.6 | Insolweney— 
granted by whom ......... ......... perses o431 See Assignment for Benefit of Credit- 
Yan EE E EE AR EN E EETA 5432, HE ors 
malicious erection of structures........ 543 
mandatory sssi o n L 5432 note | Inspector of Coal Mines— 
authorized in proceedings to estab- See Coal Mines. 

lish diking districts .........ccceeueee 3il4 | Inspector of Public Lands— 

fame as to drainage districts......... 3754 appointment of ...esssss 0 cecccceccccccee. 2134 
moneys collected on enjoined judg- Oath and bond Of ..sssssssesssgpeses..., PAET 

ment, payment into court ........... oti commission to ......... dei ps tateekaguacsel ty 
Notice, EMCEPECNCY .eeeseceesccee eeeeeeeees 430 duties and reports of ....... Suis ct e... 2138 
notice, when sufficient service of compensation of 2135 

OLdEP serrande depsicda nin ATENa oa DALIA he rr) ee ee eens eee ee ie S EA 
order disobeyed, contempt ........ccecce. 0445 | Insurance— 

attacoment for Contempt ....eeceeeeee 5445 agent guilty of larceny, when ........ 7120 
arrest and indemnity ........ ss... ots proceeds of exempt ............ 262-6252, 5253 
bond for appearance ........cceec eu eeee SHI 
order, motion to re natale EE ERE at Insurance Commissioner— 
order of, who bound by ................. o442 | 3 
prevent a on government: land T sr ee Companies; Surety 
opposing Claimant .........seeeee ee eee ee agents to procure license, penalty ....2817 
proceedings to vacate judgment ....... 5lyv } a aE i of companies. ee 
power of Judge or court .............006: 3452 to show 2815 
stay of proceedings ........,.. ners re 5441 annui examination of securities — 28° 
supplemental proceedings, against annual statement, publicati f 841 

transfer of property ........00. weceee 9323 | Si er D SMEDT P l ie ion of ... E 
terms and conditions of granting.5434, 5437 ennial report to legislature .......... “5 
DEEE RN : h ; benevolent associations exempt from 
vacation or modincation of. motion for..5448 eH Cla 
Writ of, copy of Order a8............ceee. 3440 sapla stock Gf a e 

Inn Keeper— , 

; } MENE Sica: tederes drer aoaient . 2024 
jaor it for loss by guest, avoided, how.5977 | certificates of authority, expiration and 
len on DARA, CLC... c. ccceeeseceeecees 5975 ; renewal Of ......ssce0 ceeeecececccecess eG 

sale to satisfy Hen ............... 5975, 5976 ! certificate of authority to do business. .2808 

ie weceeeecdII6 certificates of non-resident organiza- 
an OL SAIC neasi saad vacate ce dons may be reveled whew 2911 
sa a Coroner. | certified statement of, to county clerks, 2822 
coroner's, when and where held ....... 526 | clerks to post statements .......... 2822 
inmates of insane hospital, when to collection, how enforced ............ ... 2837 
be held, expenSes .....c.ccee ccccceces 2670 combinations, ete., prohibited, penalty aa 

jury of, defined sawiveus. sesseresnesesene.. Bisel E E A E S acta, 2s. 
verdict of jury in coroner's ............ 531 commissioner, deputy, may appoint.. .2835 

Insanity— | commissioners to certify amount of tax 
acquittal by reason of, commitment... .6959 to state treasurer ........00..0 aaroo.. 2837 

Insane Person— commissioner, to Keep record of pro- 
See Hospitals for Insane. COCQUN BS: 25 cluciy cpu: arerertte adlvionecny 2822 
disqualified as elector ..........ec cece eee 1323 companies to file charters, ete., with..2807 
redemption of property of, from tax costs of examinations, payment of.....29812 

Sales: (avatars sundaes cl a eaaa to. 1755 | deposit required of foreign companies. .2808 

Guardian— fees, schedule of ......... ......0......., 2823 
account of guardianship .......... a foreign companies subject to Sama ü 
DONE SOT meee aeee AN e sx, E 642 tion, etC mestesiereti Sers ie eye 8 
collect dues and pay debts ............. 6433 impairment of stock, proceedings in 
conveyances, etec., executed by whom..6127 ! CASO OL Ses iGitas es aed ee aoa extern 2 
costs on discharge .....cc cece cece ccc cce. 6426; impairment of stock of non-residents, 
custodian of estate ....s.sssse cee ee eee eee 6429 proceedings in case of ............... 28.14 
inventory of estate ......... .... . 6430, ae increase of capital stock ............... 2829 
notice of appointment ........ .......... 428 Manner of increasing .......... .......9 S30 
power of court ......... Sail e treo ce 6434 insurance commissioner, secretary of 
procecdings, court may set aside ...... Hee state ex-officio ......... E e hA rae 
remôyval Of verso’. wsadeduvtes Ofscesied eee nsurance company, etec., defined ..... 2858 
sale, ete., of real estate, when ........ 64935 insurance reports, copies to be printed.2839 
Sale, order of and proceedings ......... 6436 loss and measure of damages, rule 

Ward— TNO eis these. aetna age Uithen A 283; 
bail, ward not to be held to............. 6440 Overhead writing prohibited ........... 2840 
death of, effect Of woo. ccc c cece cece ccece 6442 penalty for disobedience of ............. 2806 
execution against, how served .......... 6440 penalty for faflure to pay .............. 28% 
process against, served how ........... 6410 policies may be issued in other States. 2832 
recovery of reason, proceedings on....6441 power of attorney, foreign companies 
prosecute and defend actions for...... 6422 POs Giese eae te belie utes wees. Gees 2818 
private sales of property of ....... 6460-6469 powers and duties of .................... 2806 

Forelgn Guardian of— real estate dealings prohibited, excep- 
appointment for non-resident person HON cei senaised sc. Go DEO os Sines 2826 


of unsound mind ......... ........... 6447 reduction of capital stock, manner of. .2828 
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Insurance Commissioner (continued)— 
revocation of license for non-compli- 


ance With law ........0. ccccceccecees 2841a 
revocation of license, notice ‘of EI 2834 
risks. limitation On ......sss ssesescsssese 2831 
service of legal process in case of re- 

newal of attorney, how made ...... 2818 
securities deposited with state treas- 

ürer e hasan INE EES ET 2819 
securities, surrender of, When .......... 2821 
speculation forbidden ............ c.so... 28525 
subpoenas for witnesses before ........ 2806 
tax on premiums, when and how fixed.2837 
treasurer’s certificate of ................ 2819 
unlawful to act without certificate, 

penalty ......... bs Beene Goe 2809-2819 

Insurrection— 


Borei nO may call out militia in case 
OL: ie oa rch a a a a i 


commanding officer may call militia in 


Casé OL cece chewed a ene n a EEan 2011 
Interest— 
bill of exchange, protested ............. 3664 
county warrants, allowed on. when.... 433 
county bonds .......... cece cece sesers 1852 
county road and bridge bonds, pro- 
vision for payment of ............... 1862 
ceases on state warrants when call 
Matures oii. cies. carcsersr (oe beware, eh 162 
excessive rates, effect of .. ............. 3671 
existing obligations excepted........... 3672 
judgment, on contract or legal rate...5142 
limit of rate agreed to in writing...... 3669 
municipal warrants draw, when ...... 435 
municipal warrants etc., rate of ...... 3670 
compound, not allowed on .............. 435 
obligations not in writing, rate on....3668 
refunding bonds, levy to pay .......... 1493 
taxes, rate on delinquent ............... 1750 
temporary loans to municipalities, not 
to be compounded Re he ee earn 1907 
Interpleader— 
when authorized .......... .cseceeee 4840, 4842 
Intervention— 
defined site. ofeeets Aaaa aee <ceter nee 4846 
of voters to determine uncertain 
COUNTY line s.srsisresrses Goes iieddicias 38 
Practice: IM. secesss wedded! Seaweed dean eae 4847 
When authorized ............. ccacceccves 48 16 
Intestate— 


See Probate Practice. 
Interrogatories— 
examination of parties to actions, by. 


TEENI Nees eects A E a Moa aes GIS -6913 
perpetuation of testimony ........ - 6034-6038 
Intoxicating Liquors— 
See Liquors. 
Invasion— 
militia may be called out in case of... 
i wGGu tua ws Meaeawes, Walevaeterchuke 2010, 2012 
Inventory— 
See Probate Practice. 
attached property, of ....................5369 
insolvent estate, Of ........e. ccc cee 5844-5851 
contradiction of, executors, ete. ....... 5698 
Irrigation= 
See Arid Lands. 
adverse rights, court to determine..... 4146 
Appeal, rigħt of is asecincgck civendasaevess.s 4151 
appraiser, appointment of .............. 4134 
oath and duties of .................005. 4135 
report of, objections tô ................ 4148 
appraisers, appointment of, to tix com- 
PONSALION. 5 suck esserti oait iaaah 4147 
arid lands, method of .............. 2086-2108 
artesian wells. right of way from...... 4117 
assessment of damages by jury........ 4151 
assistant commissioner, oath and com- 
pensation of eect ca Naat ca eadans ees 4130 
authority to appropriate water for.... 
bce Cheadle MEER Lavan? Aten ees 4091, 4164 
commissioners may divert excess in 
ditehes se ce Mw e bie has akae stax .. 4111 
commissioner’s oath and bond ......... 4126 
CUES FOF 46552 ices ts Baa ence 4127 
commissioners, to register priorities, 
TOW Made Sas Secs So eed e ee vce aa Geue 4132 
commisstoner of, of arid lands.......... 2086 
commissioners to apportion, appoint- 
ment and duties of .............. 4105-4108 


commissioner, when tO act ......sssess. 4131 
condemnation for use of flow........... 4113 
condemnation of right of way, who 
entitled tO ..e.sssessesesaseenerorenoses 4133 
crossings of highways to bridge.......4120 
costs, against whom taxed ............. 4152 
ditches for waste or spring waters, 
under what laws governed ......... 4114 
ditch line to pursue shortest route..... 4139 


ditch owner’s liability for damages...4123 
ditch owners, to maintain embank- 


Ments fees eines Sessa Gash waiees 4119 
ditch owners to make repairs........... 4137 
division, when supply insufficient ..... 4116 
head gates, owners to provide .......... 4122 
head of ditch may be extended......... 4140 
interference with irrigating appli- 

ANCES, penalty c.crcccccccccccnscevcces 4128 
irrigation districts, counties to form..4125 
map of ditches to be filed .............. 4141 
natural overflow or seepage, priorities 

TOSATOING cose asccacee: Corea iska 604% 4115 
new appraisers, when may be appoint- 

OG based o is ae Sade WERK wae Tes Gad kawenawe 4153 


non-riparian owner may take surplus.4106 
notice of proceedings, publication of..4144 
number of ditches to one tract limited.4138 


condemnation for ...........c cee e ee ens 4140 
owners to present claim of right....... 4145 
parties to proceedings, how designated.4146 
petition for condemnation, noice... 4134 
petition to condemn, what to contain. .4143 
provisions limited to irrigation ........ 4142 
pumps, etc., may be used to raise...... 4113 
reappraisement, when may be had..... 4149 


right of appropriation attaches, when.4110 
right of way from springs, etc., across 


other lands may be acquired........ 4136 
right of way through intervening 
lands icc cava isen eaoin EAEE Eae 4102 
riparian owner’s right to use water....4101 
extent of right ........s.ssessessssesosose 4103 
authority to condemn for ............. 4104 
may secure right of way .............. 4107 
road supervisor to construct, when....4120 
statement accompanying map ......... 4141 
trial, docketing and parties ............. 4150 
unlawful use of, penalty ...............- 4121 
use of water deemed public............. 4100 
vested rights in water, how deter- 
mined se gas eikssew. Goose seseeed ENa 4109 
water commission, appointment. sal- 
ary, COTM issisiadectensoetesete sé deena’ 4125 
compensation Of .......cc ee cece e cee eee 4129 
water course not to be raised above 
high-water Mark .......cceceee ee ceeee 4112 
word “owner” construed ................ 4124 
words ‘‘nerson,”’ “he.” “ditch,” con- 
Strüced awed desu: doaneko iie iaeia 4118 
Ditches— 


certificates of appropriation adjudged, 4159 
condemnation, extends only to riparian 
PIP -oiana aae hae es ow: Ces 4156 
ditches, how numbered in decree...... 4164 
hearing and adjudication of priorities.4159 
holders (of certificates) to exhibit to 


commissioner ....sssss. soda sulens creo 4150 
irrigation companies may construct... 4134 
authority of, to condemn .............. 4154 
deemed public carriers ............00e- 4155 
injury to, etc., penalty ...essessresscses 4157 
notice to file statement of claims....... 4161 
statement, contents Of .....sssssessse.. 4161 
owners of, etc., to file claims ........... 4158 
nature and contents of ................ 4158 
proof of publishing and posting, how 
maide hla sd phew, saara e Ween ws 4162 
recording of certificates ........ cc. eee 4160 
perulce of notice, how made, and proof 
een eee, Bawa ekeats ot ETET ASS veneer 4165 
United States may have benefit of..... 4105 
Irrigation Districts— 
actions, by and against districts ....... 4179 
additions fur delinquency ............6.. 4191 
adjacent lands, petition to admit ......4213 
TEQUISILCS. Of sc idceccis cece iiesenceuan 4213 
notice of hearing of ............ ccc eees 4214 
hearing of. and objections ..........., 4215 
order to contain What ................. 4.17 
to be recorded, effect as evidence... .4222 
appeal, when may be taken ............ 4244 


a 
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Irrigation (continued)— . 
assessment book, when completed ....4185 
assessments, collection of, notice ......4189 
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quorum .......... 4 MAG MeReEa GS: Eee eases 417 
redemption, when and how ‘made......4194 
redivision of district, election pre- _ 

assessmnents refunded, when ..........- 4255 CINCES .rccccccccscee sosesseossee covcces 4235 

assessments, notice of meeting to right-of-way over public lands......... 4203 
equalize ..... aceon deme eks trare .... 4185 salaries submitted to vote, when.......4204 _ 

equalization of, procedure aona 4156 sale, when and how made .............- 4191 
assessment, levy, amount of ........0.. 4187 sales, how conducted, certificates of...4192 
failure to levy, proceedings in case secretary to keep record of .......... 4193 
Ol xecave ceases eee ies. See ere ee eweeee se Si secretary, compensation of ........ sess 4204 
Hen Of ) fecsniss aneor eho cess vues Shoes 4188 secretary, deputies of, compensation. .4184 

assessment, what is evidence of........ 4196 time of Sale = skate shila ee eee tees 4190 

ae excepted from general election oe statement of, what to show .......... 4198 

AW 2S vee Petes iaaea S aaae a 136: 

board may exclude lands, when........ 4229 

board of electionS .....sressessosersoosess 4170 

bondholders, assent Of ..........cceceeee 4230 

bonds for construction, election to au- 

thOriZe oi ceuieeaso \Gawige sense! e 4180 

bonds, conditions and reauiye mente of.4150 

SIC o is TE E T ET 4180-4151 

method of payment of .............. .. 4182 

lien of, upon water rights, etc........ 4182 

assessment for payment of, when 

ANd NOW made .....sssossssosseosooase 4183 

by-laws, etc., board to make ........... 4176 

canvass, when and how made .......... 4174 

change of boundaries authorized ......4212 

resolution of board for ................ 4218 

election on question of...........e.000. 4219 

`. YTesult of, action CM ....... ccc ee cece 4220 

record of escissecesiisrioiensi o eies sae 4221 

claims, how paid ......ccccccacscccccecccs 4201 

construction of chapter .......s.s.ssessess 4211 

contracts for construction. how let..... 4200 


construction fund, cost to he paid fr om4292 
county treasurer to receive and dis- 


burse fünds so55.en bcc. 4b crees Sse 4201 
coupons and bonds, when paid ......... 4199 
conveyances, in what name made...... 4179 
deed, material to be recited in, effect 

Of, as evidence 2.2... ccc cece ene ewes 4195 
deeds, when and how made ............ 4194 
delinquent list, publication of, how 

mado see ad out Hoan eE E EN tSS 4190 
directors, compensation of.............. 4204 
ditches, to be kepi full, when .......... 4209 
division of district for election pur- 

DOSCS) aierua nern noice EE A DA 4224 
election, how conducted, etc. .......... 4180 
election of directors, when ............. 4169 

oath and bond of ....... cece cee eee 4169 
election officers, powers and duties of..4171 

polls, when to be open ................ 4171 

voting and counting of ballots ....... 4172 
election returns, how made ............. 4173 
election, statement of result, contents 

OL: oc erde aie EEEE E Stans T E 4175 
election to exclude, proceedings for....4231 
elections, notice of ................. 4167, 4170 
excluston-.of territory from, effect of..4225 

DELICION. for sasatesss Meee sniene eieaa sar 4226 

notice of, publication ................ 4227 

hearing of, and objections .......... 4228 
executor, etc., may act, when .......... 4223 
executors, etc., may petition, when....4237 
formation, when deemed complete..... 4168 
funds for redemption, how invested...4199 
limitation on Indebtedness .............. 4207 
Map of districts .....ss..ssosserssecrere.. 4236 
meetings. when and where held........ 41707 
mining rights, not to be impaired...... 4210 
misnomer, etc., not to affect sale..... 64197 
navigation, not to be impaired ......... 4210 
officers not to be interested in con- 

tracts, penalty ........ aa Rude Rik asd 4205 
order excluding, what to contain ...... 4232 
orders to be recorded, effect of ........ 4233 
petitioners assessments as condition 

precedent .....esssssossessse coteesaacs 4216 
petition, requisites of .............. cee eee 4240 
powers and duties of board........ 4176, 4177 
powers of construction across public 

Ways; etC. cae ciao eves a anana wees 4203 
pleadings and practice in cases of..... 4242 
power and duty of court ................ 4243 
procedure upon filing petition ......... 4241 
procedings for formation of ............ 4167 
proceedings to confirm bond issues....4239 


secretary to settle with board, when. .4198 
special assessments, election to au- 


thorizè ooo oss oad. asa ne ee PENE 4206 
levy and collection Of .....ssssssseseseo 4206 
tolls and assessments for maintenance 
Of Syste 2.405 ckancckius sostenia sisid 
title property acquired, vests in 
WHOM gisuliea dares: wh aa Noe hese ees 4178 
use of waters declared public..... 4100, 4177 
vacancies in board, how filed .......... 4175 
vacancy in office of director, how filled4234 
water, how apportioned ...........5.-00- 4208 
waters, how proportioned ...........06. 4176 
when may be formed .,..........cseeceees 4166 
Disorganization of Irrigating District— 
application for order, notice of ........ 4248 
authority of trustees .. cc. ccc eee cece eess 4249 
authority to disorganize ..........ceseee- 245 
directors to continue as trustees ...... 4249 
election, to be ordered ....... ENE E 4247 
how conducted .......s.aocsosooesoeoeses 4247 
levy to liquidate indebtedness .......... 4249 
petition for, requisites of ............... 4246 
railway companies may own and guar- 
antee bonds or stocks of............. 4311 
may build, own or operate ditches, 
eteo TOF Gisie waoded in sane neue see ee a ys 4312 
statement of outstanding indebtedness4248 
trustees discharged, when ...... eseese.. 14249 


vote necessary ...sessesesococseseo covsseeee 24S 


Island County— 
boundaries Of ....sssssessossososeoeseesos. Il 


Issues— 
See Trial, Civil Actions. 
defined eoeeeeeoceee @OereeSrteececnnevere e 4962-4964 
Jail— 
cities first class may erect, etc........... 739 
breaking and escaping from, punish- 
Ment ccesossccind soe e Chae ee Sawin (207 
county to furnish ...........c cece ccc ee eee 1633 
court to charge grand jury as to....... 2795 
register, what to contain ............... 2793 
visitation of, duties of officers as to....2796 
Jailer— 
appointment of, as deputy sheriff re- 
quired ssecsiiruei seicescerris deese RN 
campensation Of ......ssese sossesee esses 2783 
employment of, When .......... ccc eee 2153 
Oath waives ieee: aeea a lootdaseeeews 2800 
Jefferson County— 
boundarics Of .....sssssoosesesssesesessn.o 12 
Joinders of Actions— 
causes united, when .....s.asssssesesse.. 4942 
improper, ground for demurrer ........ 4907 
Joint Contractors— 
service and procedur?2 in actions for...4&81 
Joint Debtor— 
answer of defendant .......cc eee cece 123 
issues, how tried 2.66. .4di65e hese cees as D129 
pleadings, what constitute ..............0124 
summons, after judgement to ............5120 
to contain what «.6%640 440 bsensus cea riowsnlel 
affidavit in support of .............008- 5122 
supplemental proceedings against .....5332 
verdict, extent Of .....essesesssssoossessn. 5125 


Joint Tenancy— 
joint tenants, etec.. redemption of in- 
dividual interests from tax sales...1755 
survivorship between. abolished ....... 4623 
Judge Advocate— 
See Militia. 
Judge—Superior Court— 
See Sup-rior Court; Jurisdiction, Su- 
perior Court. 
apportionment of judges ................ 235 
bailiffs, may appoint .................... 240 
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Judzxe—Superior Court (continued)— 


chara grand jury as to prize hana T 
eaa ana ae e scares A a O We E A E enw d 
E E school attendance, may 
enforce, NOW ssisieciossreereses essri 2463 
county attorney, ‘may appoint, when.. 471 
court commissioners, may appoint ....4128 
Qefecis and omissions in laws, report 


to supreme court .......cccerccenccees 238 
election Of 2. bide e es seers sansa vsciseaeneesens 235 
expenses of visiting, how paid ......... 4670 
jail rules, may revise and amend....... 2791 
jail rules, etc., to give in charge to 

Bran: Jury viereeni seten ncsianeaoas es 2793 
of adjacent county may hold auent 

of insanity, when ...........cceeeeeees 2352 
Oath Of spsiiscstwieteiciceosstsinseervewsedes eee 
prescribe rules for county jails......... 2788 
pro tempore, appointment, oath and 

compensation Of .......... cc ceee ac eees 4676 
returns of election. to examine, when..1412 
Salary, how paid ...........ccee ewes 1550, 1552 
school clerks to report non-attendunce 

of children tO K6 sien c ks vs Beis eevee ee 2320 
terms Of OMICE ......s.sssssessssssoossososs 236 
vacancy, how filled ..........ccccceeenees 237 


Judge—Supreme Court— 


See Jurisdiction, Supreme Court. 


bailiffs, may appoint co.cc... eee eee e ewes 240 
defects and omissions in laws, to re- 
DOPE vercen enan ET E E N E EA 213 
election Of ..e.ssssssosssecsesssoscsscsnee 210, 211 
OSth: OF scinw cide eration tecddcss eaetesse ss 214 
proof-shcets of reports, furnished by 
reDorter t nsec ieee’ bedi clei tyes 222 
returned, when—corrections .......... 223 
term of ..esssssosssseo E E tesni 21O 
vacancy, how filled ..... Sense aiee wee ee aces llb 
election te fill ......ssesesssos. eb Siaawee cele 


Judges of Election— 
See Elections. 


Judgment— 


See Criminal Procedure; Records, 
Lost or Destroyed; Trial. 
Attachment Proceedings in, see At- 
tachment. 
Supreme Court’s, see Appeals. 
action to recover personal, nature of..5118 
against decedent’s estate, enforced, 
NOW sessed Saw enresads aa Aaa eae 6249 
executor, etc., effect of ..............6.. §239 
estate of ward, presented, when....64.b 
against municipality, manner of en- 


TOPCING © cc pesesee din wiwhian die os cae tees 7H 
against township, | how satistied ....... 682 
tax levied to pay, when ............... 653 
against tenant in ejectment, effect on 
landlord iesenii bese aee oa eens 5509 
against whom may be given ............ 5051 
agreed cae, ON ..esssseseosocesosseo 5045, 3046 
assignment of, recording ........ alg3a, 51:4 
award, on, When ocisacis tered seca cower 514 
conde mnation, etc., cities first class, 
form of .....sseseose Pe ee R 785 
effect and tirality ‘ot E see wee meee 490 
conveyance in pursuance of ....... 5300-5307 
court may direct, when ........ccceceees 4994 
default, for failure to answer essees. DOHO 
GONG ssrscrcas sedrs diiaee ie serteni ane A 
dismissal, of when granted.,....esesssss. 5055 
effect of SEEE E A I A EEN DONI 
entry, by whom and where ............. 6119 
entry of, time fOr s0c4 diss eds oy seaewee edad hs 
existing Hien of, continued............... oJ 41 
foreign, effect as evidence ......... 6041, 6042 
Burnishee, against .....c ec ec cee eees 5401, S402 
in bastardy, change or modification of 
Picea tigen’ We dewaavinateie’) Gade ES 5565, 5866 
E dae ‘of OEE E A E E awe + 5127 
in ejectment, effect of ....... ities ies 518 
may be vacated, when ................0015 
in forcible entry and detalner ..........5042 
interest on, contract and legal rates...51iz 
judgement roll, what constitutes....... 5123 
justice’s bond, en, exteat of ............ otd 
justices, lien of, how created............ 5158 
abstract, contents Of wc... cece wees 5137 
transcript of, What to contain........ 5138 
entry of, abstract or transeript....... 5139 
Hen of, on real estate, duration of..... o1sz 


limitation on actions upon .............. 4798 
lost or destroyed, how PERTOT 6034-56010 
Merits, ON ssr 0s jess etic sas entadesed x eias a035 
nonsuit, of when granted.. EE RA 5085 
order, defined a E E te oa bain el 5050a 
order of satisfaction out of estates of 
Gecedents ...... PTEE eu bves aes ..6 
Pleadings, OM ........ccccecees 4918, 5040 ‘note 
proceedings against joint debtor ‘served 
after s.s... pause ET P A 
effect of appeal upon A OE nee ieee 5143 
expires when ........ grag aes Win wate aceferaae- 5148 
record indeX Of ......sssssosssssesoseceense 51833 
peeorasd, affecting realty, ‘with audi- 
efect of filing as notice . err AEA 414 
relief from 6:05 6 whos 65 een enen EEr ek eee 4905 


revival of, prohibited, exception. .5149. 5190 
satisfaction of, judges may acknowl- 


edge ss.. ea E a a TAA 4702 
recording ....s.sssesssesssasosesoe 5l33a, 5134 
entry on execution docket ........... 2.9149 

set-off or affirmative relief, for.........5117 
several defendants, against EEA 2 DUSZ 
specify What ssescssee tessen a n eaaa 5119 
supreme court’s, effect of ............... 4658 
transcript of, satisfaction of record by 

AUTOL sises sie e aeter EN ee STTS 413 


transcript of supreme couri’s, effect of.6334 


Vacation or Modification of— 


causes for uresr torn nn E E eee 5153 
denial of application, judgment on.....5132 
defense to be Shown ..........ccceceeees 5155 
grounds to vacate to be first tried.....5159 
injunction, when granted ........ss..... D160 
limitation on powers of court ..........918%1 
Motion to vacate .....c ccc eeoee Satta cas ..50155 
limitation on application ..........ceceee 5155 
new trial, petition for ............ NEEE 5154 

limitation on application ...........00.- 5154 
petition to vacate .........sscsossso sid, ares vlw 

limitation on application ..............9598 
proceedings ..eseresses sesosseoo E G 


Judgment—Arrest of— 


in criminal CaSeS Lic. cee ee cee wees . 6957-6969 


Judzment—Confession of 


corporations and minors may, when...5934 


enforcement Of ..essasesssoessseasceeose... 5099 
entry of. for amount ........ ccc cece wees oun 
joint liability, how given on ............ FON 
justices’ jurisdiction to take and enter.in51 
in action, given when ...s.ssessssessesee w093 

manner of making ....sseseessensece.e. D093 
proeeedings in CoOuUrt sca age Seed Sea ee oe ot 999 
statement required ........ ccc ee eee IGS 
without action, authorized when ...... 5087 

Judgment—lien— 


See Judgements. 


Judicial Officers— 


See Courts. 


Judicinl Notice— 


indictment, etc., matters of. not to be 


Stated ........ ke Sees ea r A a a Boba: 6852 
PEIN Ae: AAS: aoreet awe Gee ot Sales salient aa 4935 
Judicial Question— 
PILDNC USO IS) leeds cc eerie kann aa 825 
Jurisdiction— 
criminal of perSOnS .......ccc cece cece cee 6755 
justice's court ............ ape ees Kes e 4651-464 
munteipal COULE hzer teisris sernir erea oad TH 
power of courts to carry, into effet... 47i 
probate COUTE sssrsscreessecsodierewentekss 605 
SUNETIO’ COUPC iss idesrsacanes JAS aronsson 4663 
süpreme Cort cacti sc bac tans i anria darana w] t60 
U. S. concurrent with state over e r- 
CAT land oossoo iena ovens os 2110 


Jurisdiction—Superior Court— 


See Jurisdiction, 


appeilate jurisdiction of ................. 4604 
establishment of uncertain county 
boundaries ....ssssesssssossasereron. 3N, 41 
powers at chambers tn garnishment...3°1 
superior courts, defined oo... eee, 4603 
| Jurisdiction— Justices of Peace— 
criminal! jurisdiction of ................. 4683 
justice witheut, over certain claims... 360 
justices, civil jurisdiction of ............ 4681 
over municipal offenses .....es. cece eee 403 
police judges. cities second class....... a 
restrictions: on civil sq sess eeks bseu< {RN 
territorial, extent of ......... cece cece 4584 


GENERAL INDEX. 


teferonces are to Sections) 


Ste Justicen, Cou 
coroner a NABIT for fallure to atseng 327 
costa in Griminal cases to, now allowed 


gadis“, : 
feed ot and milenge of 
Erand drawing puns 
Penalty for soliciti to! 
Benalty for solielting 


Ees Criminal Practice: 
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eilon. "by precinct 
‘sumbcr guttorind 
how candueted =. 
edn be nung aii 
fees limited to provisions ot statue 
ees of, tn apptaizal of Jamanis fri 


tees "ot, ached 3 
Bonhutre for moket af ay x | 


iz | Pleadings -Civit Act 


tie to 
Jurlediotion and general powers ot 
Jurisdiction in case of trespassing an 


se 
ensues sation to collect eerlaln 


Pere ea! procedure: it 
juvenile ertenders, duty regarding. 2128 
limitation on power ia attachments. 

may sentence ity prisoners to Tabor. Zh 


meu EH fics when 
prisoner of ‘county, may auncenc 


ras of ikienda where 0 
Ruppiemental proceedings Utor... 4 
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anehe la io pay EYEE win 
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Appearance” time for a E 
Emmenes d; how be 
Somplaing apd porie how servi it i 
Sosis, aecurliy, for Snel 
Socket entries equi oH 


false return etes gam ge fo 
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‘he whom served 
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Justices’ Courts (continued)— 7 execution on property ........... E Grs 
notice to plaintiff of arrest..........+-.. 6583 against the body .. s.s.. seseesseseseso voot 
recognizance of defendant, continu- against principal and surety ........0. 6 54 

ance eovveees ecsocos weeenseanseenseseosn D39 indemnity bond on claim of property.. 6664 
service of warrant . shades E EE aT order in replevin ........s.e.se enesesse. GÖ 

Claim and Delivery— s redelivery bond in attachment .........6664 
affidavit for, Cuntents ......e..eeeeee eee 6089 SUDPOENA ses icsises wedderen ves pce ee aa i 6o64 
bond fOr ..e.s.seessesosesesoseeoesseseseope 6591 warrant of arrest, Civil o oe BENA 
claim by third party, proceedings.6597, 6595 writ of attachment ......sss weoceceeee ee 6664 
immediate delivery, when may be | Criminal Actions— 

claimed ......sessesoose Seno anew See See 6588 arrest, warrant. issued on complaint. .66A6 
officer may break open building. PRENNE 6595 without complaint .....sess. sssossessses. GRET 
officer to safely Keep property.......... Hoty, committing magistrate, sits as, when..to5s 
order for ..essssssseoso E E N sasiga 090 continuance., when granted ....... eo ee ee G3 
order, how executed .......... glabwaseiens 6591 execution. stay of ........... ARA e.. 6079 
redelivery bond ...... PNE E EEA 6593 fine. to be based on evidence ........... O72 
service on defendant .......s.escsesessess 6501 forms, warrant for arrest ............08. BRTN 
sureties, exception tO ......e.ssesssesessos. 6592 ‘search warrant ......... 209 8icaeeedeaucn 6678 
sureties of defendant to justify......... 6594 comes when defendant Douna 22% 

Garnishment— ET sasssa wise earelees Le ee eee Das 

action, when deemed commenced ...... 6605 warrant to keep peace eereeesose eese.. GOTS 
how docketed .....ssesssesonesesecsesoes 6605 commitment on sentence ..........000. GBTS 
affidavit for ........ AERO En rere re 6600 certificate of conviction ...............6678 
costs, how taxed .........ssssosseecsosees 6609 OXRECUMON ics Sn nne eens. phones a a a 6678 
default, appearance after ..........eee8- 6614 | Judgment, rendition and satisfaction of.6674 
defendant may appear and defend..... 6605 miry one for ........ stot eee renee ees ie. 
garnishee, lability Of ..........ceeeeeeeee G604 MEA OL. RUNTY (oi simian vs TOTT 0 
trial ancer of "6607 recognizance of defendant . P 6673 
Aa areas ne OF. EEC, EERE CTO EES 6610 of witnesses ......... aaa RAAEN 6673 
ee a HSE soak vivswasGhueeens F ay verdict. proceedings on ........... ee 059 
default or admission of, proc: edings. 613 fo ae sO SIR O NS: esei 6601 
judgment a bar to action by defendant66l5 | authorized. When ss... ceceeceecseeseeeees 6754 
judgment, final, indemnity rere eee 6612 bond. defects not to warrant dismissal. R761 
ee meat ne Pesen ERPE pares bond for, when required ........0..-00 05. 6055 
Service on Gerendant .......eeees TETERE Mil costs in appeals from .......-.ceeeeee econ 5178 
service on garnishee ............+.66- ..6602 | discharge of defendant confined ........ 6757 

Trial—Civil Actions— issues on, how tried ............26 sessen. 6759 

continuance, limit allowed .............. 6419 judgement against appellant ET oct Mista an 672 
hy justice unless jury demanded......6620 notice ae eee eter e en Chere eree sev eseesesserens 6655 
juror, failure to appear, penalty........6628 relcase of property levied on eke ea eet A, 
jury, demand tor ............0005 cesseeee.6621 | Stay of proceedings on .............6055, 6756 
number and qualifications ............6021 ae court pares jurisdiction, 
costs advanced ...........ceeeeee TERTA 6621 ENE TNA eer EE E rs Sa 
trial, time of holding ..... nunu ttt | transcript, appellant to furnish........) 6738 
how selected ..... E yA A rule by attachment to aaron 
espe | .q§ LAUBE ewvovveves osoa eve oe . eveeeeens é 
Pe eating fOr, form of . vee eS Apneal—Criminai— a 
disagreement, discharge ....... bene 627 OD Dr OEIT ENOATE arrer ete eee cite pete t í 
verdict, delilvery Of ....ssssssscssessesss. 6626 defendant bound over to keep peace, 


etes THAW csecsemo mantenesi re ere: i 
Judgments in Civil Actions— 


defendant may, from conviction. eee ee | 


See Judgments. fees, appellant not to advance .......... 6764 
abstract of. what to contain ....... RS BT proceedings on, from bond to Keep peace 
attorney’s fees allowed as costs........ COIRE «0 anaa 6a eee awe a eee us vidi, GTRS 
DY GCelault: orii Siete oeeewtees- Fess Siges 6632 recognizance forfeited, when ............ 6164 
Costs allowed In ..c.cccc cc cece cccccccccees 6636 Of WITMESSOS asses. beecasiane. aad iwaxees 6165 
for  COSUS: <6 sess oun yccn zs ea cae. eee ee nets 6636 transcrint of record of. conviction 
lien, how created ..........cceeceeeee 5136-5138 transmitted essees. cease ote e eee eee í 
liens on realty, how secured ............ 5132 | Contempts— E 
offer tp allow, effect of .......... PARER 6634 | arraignment. summary. when .......... 6718 
of dismissal, when authorized .......... 6631 commitment for. warrant of ............ 6-21 
ON SCt-Off T T cece BES hearing on, required ........ T E 617 

: POUN Ta judgment for. form of ......... Kou sa EE AA 
on Verdit errsrsonsts Grin. maara nEn 663 offenses constituting 6715 

H « s hod i + > eonetesvvee e e800 eeneevees ide 
ee. lands, “proceedings “when we punishenent for ........ ... Pies. wih aca ete 6116 
transcript of, what to contain .......... FISS ies ror: FORD pireuna S oy 

Execution, ete.— AAS oe a 
against the person .......... A E A TE 658 a n ale dod Se oe Sa ane AoE 
bond for stay a ced etiz esa wdertarancay 6F41, 6642 party AS satiate haelieeiiaws a sn iite 
claim of property by third person.6é61, 6662 party examined in his own behalf, when 
Coe ce indorsed “ON. 6 ices ar ees eeu ceaes Olea? rs ketene varie anal SE T E EREE aA 6748 

rection. date, Etc. ccc... . ce eee eee wees 6652 penalty of party for ‘refusal to testify.. M47 
for COSTS ve nndtawawewedy aina aaaea EPEa (HARI service and costs in attachment of...... GIES 
EA Myc EIDE and examiningst59 r extent Nes VAGIT docu encuiesd on 
evy in case of stay occis5 nose’ Sean cs vas 643 y whom served ...essssseseso osscees ..674 
limitation on issuance ............cceceee 6649 testimony of party subject to rebuital. BTR 
r e i es set-off ...6646, 6647, 6648 | Depositions— 
remedy o CU, uihemuarcavedekeute none oe enced GRL See Depositions, 
renewal of os sco one 84 daaa a ea 654 how taken and certified ................. GETAN 
e ied seri Ragu at See ad dare eee eateld oe HANG taken, When ......-.e0e E EAEE 6749 
Sale NOTICE OL 5 uy seaweed es yck wokeoree away e... 6655 use of. on trial ...... uid ae EE Ook Mol 
ner wn OD E e66 | Proceedings to Prevent Crime— 
aay on se Ss purchase at esses .. a Committing Magistrates, see Magix- 

í -> 0 0 Sar © Sr rr ' trates, 

SUCCESSOr tO {SPIE 2... cece eee sec e ee erees Bra) commitment to jall. when ............... 6hS5 
ia another COUNTY eir gad a a aai 6601 complaint of threatened offense ........ TS | 
ener ies ie costs. oa to pay, when........ ite 
one ACCESE taciepuecah mds oewdacteues: 14 how enforced .......es.se be loin sted esse C WST 
hand in attachment eich ace cap tenes uh aha one Rae REGL I discharge of defendant. when ......... ARSE 
bond in replevin ......... cece cee eeee woe. 0664 examination of accused ........ cea weds .. 6682 
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recognizance, discharge on .......cceeeee 6689 
without process. when ............. e. e 6690 
forfeited, remission ......... ..c.cc0000e. 6691 

recognizance where danger appre- 

Rended i .pacs chr ee ereer EIO cu: 6684 
sorely aE potency principal ......... 6692 
arrant to issue. when ........ ......... 
Juvenile S i 
See State Reform School. 
Jute— 
See State Penitentiar ; 
Kidnapping— Sy 

child, punishment for .................. 7050 

consent a defense, when ................ 7051] 

defined, punishment ........... 00000777) 7049 


ea Coca ee Gi ee 13 
boundaries of ............. ......., 14 
Kittitas Coumty— ne 
boundaries of .............. .... 15 
Klickitat County— U Uue 
boundaries of ............... a.. 16 
not Sawyers— #0 O ooneentrerese 
See Shingle Mills. 
ae 
ee Burea : 7 
are a of Labor; Employees. 
legal holiday ............. 7 
borers’ 7 Pela Game A AE EEA 4710 
ee Mechanics’ Li : : 
Liens; Liens. cies Tees 
claim, time and manner of making....5959 
crops raised on farm ................... 5957 
enforcement of claim na wihawies E = A) 
priority of .......... .......... a: aone 4 esas 3958 


ease, 
acknowledgment, etc., unnecessary, . .45¢8 
leases valid, for what period .......... 5 


D 
tenancies from year to year abolished, 


EMCCDG. aki aa dawns, ceeece seins a eee T 
tenancy by sufferance, what is.. 4571 
liability for la a EUY 4571 
tenancy for specific period, terminates, 
EEE A ec corcucn a, 4570 
tenancy from month to month, how 
terminated Cote cee es ossesesse oseo... 4569 
Lien on Crops— 
claim. time and manner of making....5959 
enforcement of claim ......... .... oe BID 
laborers .......... enecessecso Sele ese eG hes CDOT 
landlords ......... Sie eae wae enaA ey 
Priority Of 5 cose iis ice eeiessicg ice 5958 
Landmark— 
See Boundaries, 
removing, penalty ........ ase eee oN 7298 


receints of, county auditor to record. 
effect as notice 
Landa— 

See Publie Lands. 
after acquired titles to pass to vendee 
PEER 4538A 

record titie. 


bl oe oe ee ey 


ee SR COTO, Eee 0-888 ele eee po b.e 8 e088 


purchaser of, protected by 


when ..... Muti eeras Geek ated Dele “etna <2.) o 4544 
unsurveved, unlawful injury to im- 
provements on .........0.. Loreren... T157 
Larceny— 
altering brands on stock with intent 
ROS SEGAL 3 cocig wind deiae dai by tao aa 7125 
averment and proof in cases of receiv- 
ing stolen goods ............ ......... 7117 
buying or receiving stolen goods. 
POMEL aias oerrund e tea) t T116. 7117 
conversion of personalty is, when 
PONG oto ta a Meena tas: on in yas 7118 
dogs, subject to La a OII TY 7112 
embezziement by insurance agent is, 
WHEN eee saires dacuk ok CETP 7120 
estravs, conversion by taker up, pen- 
BIEN Desi Moan e EAA Nra nay oer) ee 7127 
grand, defined, punishment ...... ..... 7198 
horses and other animals ...........__. 7113 


instruments subject to .......... ccceeee 7111 
money or property by embezzlement, 

penalty cceus ends dic skeeuee: Eea e p EO 
obtaining money by false Per OTAN a 

lS eessen aeaoe eRe? E A Saeed LD 
partnership property, penalty ......... 7110 
petit, defined, punishment ....... ..... 7199 
range stock, proof of possession ...... TIH 
stray logs, taking up, punishment ....7126 

Lawns— 


See Statutes. 
certified copies furnished by secretary 


OF State: isyan tendert ie eani reh 116 
secretary of state to correct.......... 122 
common law, how far prevalls......... TR3 
construction Of .......sss ccc ee cece e... 4184 
construction of words importing num- 
ber and gender .......... Losssescesce T 


distribution by secretary of state ..117-120 
defects and omissions, supreme judges 


to PePOr oak eas was e rikn esasi 2 
superior judges to report.............. 228 
existing. construed as continuations, 
When etar: uate eae ann eee Halw'eaedte . ATES 
foreign, printed copies as evidence... .6045 
former abrogated ........ ccceceeees 4785 note 
how marked ...esssesasso See ee iewenses 120 
index of, furnished by secretary of 
State, When ...ccccree cececsces cvseas 
paper bound copies, distribution of by 
secretary of state .......... ........ 118 
property of state ......esse cece cece cc uce 120 
rates for printing .........0.. cc ccc cc eee 193 
sale of by secretary of state ........... 119 
secretary of state to furnish copy for 
DEINDE accesare Seeeawates. WenGeindés 196 
State printer to deliver, when .......... 195 
State printer to print ............cc ce eee 187 
superintendent of public instruction to 
have printed, etc........ a Gea EN 2293 
time, how computed...........cccccecceee 4790 
Law of Trave) 
rule of the road ........... .. Sweet 3763, 3764 
Lease— y 
See Landlord and Tenant. 
acknowledgment, etc.. unnecessary...4568 . 
of lands by Puyallup Indians......... 4551-2 
premises for gambling, how termin- 
ated cutee carta, aecanuas oo one cenedens 26 
valid for what period.......... R 4568 
Lessee— 
keeping house of ill-fame, penalty... .7240 
premises for, penalty ..............0.0005 7261 


Legal Holiday— 
See Holidays. 
Legislature— 
See Senators; Representatives: Legis- 
lative Co.nmittee, 
attorney general to give written opin- 


LONG) a ceo eit Ge kee reel Speke 69 
biennial reports board audit and con- 

trol, as to hospital .................. 2696 
biennial report of trustees of agricul- 

tural college to... ccc cece cece eee es 2526 
board of audit and control to report 

LO) alee waa yatta adoaaietaaavalayel eens 2624 


commencement of biennial session of. $80 
election of clerk supreme court, may 


provide for .............. ee eae at 217 
election returns certified to by secre- 
tary of state sis4 ceeds ee cca loa bs 116 
examination and settlement of treas- 
urer’s accounts „..essrssesscseroseseo 157 
information on finance, state auditor 
to gia es a sa ha eaea 
irsurance commissions, biennial ME 
CO derana ae e a ee alee 
laws and journals of state printer 
to PrIM ereere ea alate a An a l 
memb-rs of. elections biennial. day of..1332 
contesting elections for.......... 1425 note 


payment of salaries and expenses of.65-70 
printed reports of officers, governor to 
transmit to 
rates for public printing, classified..... 1233 
sessions of biennial....... sasu ccc ce 80 
state auditor to report amount treas- 
urer accountable for... ...... ce. eee 15 


ee eee eee eae meee reer ene nee see 
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Legislature (continued)— 
state auditor’s report to, scope of...... 33 
state capitol commission to report to.2263 
state treasurer to give information to. 155 


to report state of treasury to........ 155 
Stationery, supplies, etc., manner of 
purchase ........... E E E N c2 
vacancy in, how filled..... PETEN kann 72 
writs of election to fill................. 7 
notice of election to fill............... 74, 75 
nomination of candidates for....... T7, 78 
qualifications of voters in elections 
tò Ae oair ns sarea o eea wales Ces ERAT, TR 
officers of election to fill.......... ..... 79 


Legislative Committee— 
commission to examine absent wit- 


NESSES: sacrate aeree e ENAS 83. 84 
commission (to take testimony) may 
be executed during recess.......... R4 
to whom directed ......... ccc cece cece ee 85 
commissioner to take testimony, pow- 
ETSL Of ederk raaa vin ei eee Sided. auch ick di 86 
TOCS 00s E ck ues ominmneie 90 
compulsory attendance of witnesses 
before ............ pwede, Nessa Cag wth ase a aS §1 
depositions, how prepared and re- 
turned  ivactrea suc srt ioraa aee AST 89 
fine in cases of contempt before........ 93 
imprisonment for contempt before.... 94 
private examinations before............ $7 
proceedings of, how kept................ 96 
process of, how served............ccceece D 
punishment for refusal to testifv..... « 92 
refusal to attend or testify a misde- 
DVCAN Oasis idieereie eo wes EEN wie: 97 
witnesses, how examined................ RS 
Oath 1) oes ay ea oeira resna Peet eerie R2 ! 


punishment for non-attendance of.. 6&1 
Letters Patent— 


proceedings to annul............... 9798, 5794 
4evy=— 
See Revenue and Taxation; Execu- 


tions; Attachments. 
Lewdnessa— 


open, defined, penalty.................... 7238 
Lewis County— 

boundaries of ........ ANP AEE AA 17 
Libel— 

See Slander. 

action in justification and mitiration.4929 

costs limited to damages recovered... .5168 

definition and punishment of.......... 

evidence of truth of matter charged. .6945 


how pleaded cic case nce ar eet. eens 4938 
instruction sanciws ccadeateee sesers. 6916 note 
limitation on civil action for............ 4801 
publication, what deemed to be........ TOSS 


Library— 

Sce State Library. 
cities first class may establish, etec.. 739 
establishment and maintenance of in 

CICS: kenes esseer Give ae ah mete tte 981-989 
exemption of private from execution, 52's 
property of exempt from taxation...1639 

License— 

See Insurance Companies: Medical 

Examining Board. 
annual fee for from corporations—pen- 


ALE dire bani. aa eaaa, eleanor ice 4289 
certain corporations exempt.......... 420) 
biliard tables, ete.. county commis- 
Sioners may grant .....cccccccc cece 2929 
fee TOL ut enece ire beeee eee: (ebb aeaa 2939 
butchers to take out, in certain coun- 
LOS. ereunna aene ente sane dua hidins Gaatnee As 3432 
cities first class, powers regardine.... 729 
cities second class, powers regarding. 355 
cities third class may grant............ 93S 
cities fourth class may grant, ete...... 101] 
commission merchants ...........6. 2916-2996 
erection of fence on highway........3529-40 
evidence of guilt .............. cece eee eed wAo 
grain wejghers .....s.s.sesesssacn... 2S3, I 
marriage, issuance of...........666. 4478-4489 
operation of ferry...............0685. 4048-4061 
peddlers, county commissioners may 
grant. When oss ack Saws ohdeekoeie. & IRA 
penalty for violating law governing...7211 
pharmacists to procure............. ANGS-30 16 


| 
| 
| 


TOST + 


| 


` physicians and surgeons, regulations 


for procuring ........ ..........2013-302)a 
Pilots on Puget Sound.............. 3223-3248 
plumbers, cities first class........ 12147-1254 
practice of dentistry................ 3025-3028 
penalty for practicing without........ 3029 
sale of cigarettes .......... cece eee 2949-2955 
sale of spirituous liquors etc...... 2933. 2944 
Salmon fishing  ........ cece cece eee eee 3349-3360 
state auditor to furnish blarks........ 134 
vendors of nursery stock to take out.. 
EEA ere pisdeerctuie? (weleseaeoode~ 200s 
Lien— 


See Mechanics’ Liens; Loggers’ 
Liens: Revenue and Taxation; Judg- 


ments. 
attorney’s, when exists.................- 4772 
bastardy suits upon realty............... 5861 
construction of statutes relating to.. 
Tr eS Or ae es cece eee es D995, 5986 
county fruit inspector for expenses in 
disinfecting, foreclosure ............ 3557 
damages incurred for trespassing ani- 
WISE dives k aeoea onirin OAAR a secon 347 


discharge of judgment without sale. A2N2 
excavation of water ways.............-4083 


inn keepers co.cc ccc eee cece eecee e. 0975-5977 
judgement for fine on realty ..........6. GITA 
keeping livestock .........c.c cece cece DATI. 5972 


laborer’s and landlord’s on crops. .5957-5959 
laborer’s on property, etc., of cor- 


POTATIONS 2... cece cece e eee e. 5919-5923 
of boom companies on logs floated..... 
srrciqucntaun “ce dauexeacce e seseeesos on 81, 4391 
satisfaction of. how ertered............ 413 
service of SireS 2... .. ccc cece eee ee 3442-34145 
special assessment in construction of 
boulevards, ete. ...........3900, 3907, 2912 
special assessment, paramount........ 1132 
takes effect, when............... Eton 1120 
steamers, etec.. subject to. when, lim- 
itation of action for..................5%53 
enforcement of ........... PEANAS 5a54 
storage and advance charges...... 5963-5968 
tax. when attaches........ sea aA aa 1740 
betwcen grantors and grantee, when 
Attaches sot siiaederds ca, eee neea Aro 
forclosure Of ...esssessssoesosoesens 1751-1755 


Lieu Lands— 
See Public Lands. 
Lieutenant Governor— 


duties of, on absence of governor...... 103 
extent of powers as acting governor.. 1 
member of mining bureau............... 3145 
notice to, of absence of governor...... 103 
term of (OM CO iia ids FG A sie ence ews 198 


Life Estate— 
See Partition. 
Limitations— 
presentment of claims against state.. 141 
presentment of state warrants for pay- 
MENU oie Ossie taat anar aa Au weadwle ue ewe ks 142 
redemption from tax Sales ............. 1755 
tax deeds, on taking out and filing....1768 


Limitation of Actions— 
against sheriff, ete., for escape........ 4809 
publie corporations ...... cece eee cee eee 1150 
sheriff. constable or coroner.......... 4409 
appeal to supreme court............ oe AD 
from justice Court swe etetes wok esas 6755 
by heir, ete.. against executor. etc., for 
MISCONGUCE. ccs cksdaus Qercasddeeus 4802 
claims against decedents’ estates... .. C228 
commencement limited to periods pre- 
seribed .....ssesrcssene E E E ETA 4796 
CRIMINAL: seater eusa ea AAEE E ES 678) 
debts of insolvent estate, when....... 5852 
foreclosure of laborers’ Hen............3929 
foreclosure of loggers’, liens............ 5939 
foreign statutes, how anplied.......... 4818 
for assault, assault and nattery and 
false imprisonment .................. 4SN1 
for forfeiture or penalty to state...... 4801 
for lands titled by state or United 
SACOG ect Sens ech ee eae, arcs eae as 5501 
sold for tAXeS...... ccc ccc cece cece ccc eeee DOO] 
sold on execution Lo... eck k cece eee ee eee ADAI 
for Hibel or slander............ccc eee cece 4801 


for recovery of real property...... 4797, 5501 


_— 
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Limitation of Actions (continued)— Penalty for unlawfully approving...... 2928 
for recovery of realty sold by executor, penalty for wholesaling without li- 
CEC, oaker vce ncus + Wier eee a ke 4799 REMIBE: ik ras eaae ERE AaS ny 
sold by guardian ........sesssosso.... £ sale of prohibited near militia encamp- 
for relief not otherwise provided for..4805 menr, DONGILY eciow'sdeedeccuacias cla 
for relief on ground of fraud......... . near university, penalty... UY 9 
for rents and profits of realty.......... 4798 near place of worship, penalty || /". 7076 
for seduction or breach of promise... .4800 on election day, penalty... U 7425 
for taking or injuring personalty......4800 sale of without inspection, Ppenalty....2930 
for use and occupation of realty...... 4798 county commissioners pcwer to regu- 
for waste or trespass.............. cece ee 4800 late, ete. ou ceotetienssuphy chy es 2933 
if no personal service, opening de- Sale without license, penalty............ 7312 
1) | | a ieee sis aes G04 deere anise wes ARNO to minor, penalty............0000000777" 7313 
lien on steamers ........ ..... ee seeeeee5963 | Selling to Indians, penalty............., 7316 
mechanic’s lien, foreclosure............ 5908 wholesale license to Sell, county com- 
minors, etc, statute affecting........... 4799 missioners may grant ......... 7 2939 
objections, how to be taken...... econ 4796 ROS) TOD A ce 2939 
rejected claims against estates........4804 | Lis Pendens. 
mutual open accounts.................4806 | actions affecting title to real property. 4887 
Special assessments, foreclosure of....1150 | Literature— 
upon contract in writing................ 4798 | demoralizing, circulating ........., 7246, 7247 
contract not in writing..... PAR 4800 | Live Stock— 
judgment or decree..................... 4798 See Liens; Animals. 
statute for penalty or forfeiture...... 4800 | Loans— 
statute for penalty......... R Owais 4803 Sce Indebtedness, Municipal. 
vacate or modify judgment........ 5154, 6155 | Lodging House— 
Suspension of Statute— See Innkeeper. 
DY: deuth <scdcemvizcccatcnceiacsce Oe 4810 | Log s— 
by judicial proceedings.................. 4812 | Scaling— 
by reversal of judgment .........../ 77). 4813 districts established esessoneoseesss.. o.. 3103 
Y WAP esti sess nee rinise ds Kers C arees xtuee. 4811 | State Log Scaler— 
disability, when available............... 4814 allowance for defective.................. 3107 
for absence or concealment............ 4808 appointment .............. INN 3104 
for personal disability...............0777 4809 books of ,what to keep................. 3111 
partial payment, effect on.............. 4817 as evidence uean cece, 3111 
rule as to cumulative disabilities.. 4815 certified copies as evidence... 3111 
removal of bar, what sufficient... 4816 contest of scale ........ re eee 
representatives or successors may be court to order re-scale by disinterested 
substituted, when ........ SSS cea, 4837 Scalers ............... E eae Cee ae ee oes 3108 
Limited Partnership— proceedings for ..... sive nea EEES 3108 
See Partnership. deputies, appointment of............0°7" 3106 
Lincoln Conunty— duties of outgoing..... salsa ET eakeg hens ons 3104 
boundaries of ................. IE TRR ... 18 duty to scale, when... O O OUN] 3109 
Lincoln’s Birthday— entry and filing of SUFVEY.. esenee. 3107 
legal holiday ............ ceccceecescccccee 4711 fees, schedule of........ RA ee 3110 
Liquor Dealers— len fOr ssi ics vecc uc Senne: 5 B11) 
See Drunkards, Habitual. how enforced naaa O NIUE 3110 
actions for damages against............ 2945 Hability for selling without survey....3109 
who may sue for....................... 2945 notice of, where filed...................., 3108 
owner or lessor ilable, when........... 2945 oath and bond ...........0.000000000 3105 
may recover of tenant................ “947 qualifications ....., ae ee 3104 
survival of actions against.............. 2945 report to governor ....................... 3112 
Liquors, Spiritous, Ete.— scale bill, how made, etc............... 3107 
See Liquor Dealers.. scale rule adopted, what | aay ee 3107 
Sale to Habitual Drunkard, see scale upon request, when................ 3107 
Drunkard, Habitual. scaler not to be interested............ 3107 
bond of applicant for license............ 2935 seal device uicscdissrsrcasts eree (oaren a 3104 
POPLEILUTC Of Cescsie et cacamawue ocdsterce: 2935 term seseris wisaeeecc 3104 
cities first class may license, etce........ 739 | Marking and Driving— 
second class may license, etc.......... S55 alteration, etc., of marks, penalty..... 3134 
third class may grant.................. 938 counterfeiting marks, penalty for..... 3133 
cities to regulate sale of within corpor- county auditor to record, fee for...... 3130 

ate EIS oss cisciaes 35s 6 va S vee e'olk Bais eon 2934 diagram of mark to be recorded...... 3129 
NCCNBE: Tee Gun pccivcddil cause i vichwis otc, aad MOUICE E TE icanccor. 3129 
disposition of ae een. 4 fee for recording IINU 3129 

construction of statute .................. 2936 failure to record, effect of.............. 3132 
druggist, sale of by without license, floated, to be marked... III UY 3128 

WHEN sizsscer egie osere arer erka. 2937 presumption arising from mark... 3131 
penalty for improper sale............. 2938 taking up marked, penalty.............. 3135 

inspector of, county commissioners to Adrift— 

ADDON curos bean ea het aces oehndurn dna 2927 compensation for taking up............. 3291 
ORTH OL erino aas eaaa 2928 disposition of, when authorized........ 3293 
qualifications ..............06 0 coceee enn. 2929 notice to be given by taker-up.......... 3291 
Dond, sist colon od sy eeter ae AAL na 2929 mooring boom of to bridge, penalty...7305 
E E T cs 2931 Owner may recover, when.............. 3294 
duties regarding ............ ........... 2927 penalty for unlawful taking up........ 3295 

lager beer license, fee for ...........-.... 2939 strays, taking up unlawful, when, pen- 
penalty for selling without........... 2940 alty ...... Medd: Wee etss ean ahaa t ehian naat 7128 
HGONSE fee since ssh ahi erans cee tiie 2933 unlawful to take up, when............ 3292 
disposition of ee eet 2033 | Loggers’ Liens— 
limitation on issuance of............. 2933 “lumber,” defined l, 5931 
license, payment and bond before issu- material Henable ...........,....... 5930, 593 

ance OL | fiitecieneswoe cise sendcceetees ce 2941 DEPSONS entitled ton oisinn, 5930 
duration of e rn 2942 preferred claim ...........000.0.00 5933 
auditor to issue, when.................. 2943 priority of ce ye kectoncienisnctiesia oe. 5933 
consent of owner, ete., before issues.2948 stumpage, owner’s len... UNY 5932 

“liquors,” defined ........................ 2932 | Claim— 
minor, penalty for misrepresentation amendment of pleadings............,... 5942 
PO POGUTE iiss bud tau satuadie osehe cee 7315 attorneys’ fees ......... Hawa E sees 5946 
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Loggers’ Liens (continued)— 
costs, what allowed aS....... PEPEE SHS 
disturbing property subject to dam- 
AZOS cririsosrerisad serbest iaise eiia ia) 
enforcement against whole or part. 5943 


equipment of loggers, exempt ......... 524R 
fees for recording.....s..sesssssecssoseeree 098 
filed Where ..cccsccescscncccccnnccens 5935, 5937 
foreclosure of ........- PARR we ee cence DHÒ 
form of .......... geeneen aneas e... 0936 
joinder of claimants..... eases errr re 5946 
limitation on action for...............-. 5939 
limitation on filing ..............ee-- 5934-5935 
mistakes or errors not to invalidate, 
When secere ee hs eee a ek GAARA cee 5944 
pleadings_ of Gefendant.......ceecsceceees ati42 
proceeds, apportionment of............. DHT 
purchaser, liability Of.....sssessassserees 5945 
recording and indexing..........-.eseee- 5929 
Sale, manner Of ...essssrsaceee ere 5947, D945 
sheriff as receiver, fees Of.............. SIAL 
statement Of .....ecssesososessssoressoseseo 5936 
Logging Roads— 
Logging— 
improvements for, on streams........... 3136 
character of, authorized............... 3136 
owners may fence across streams, 
Wher civcckarecesecde, Neweewers M, $ F f 
Logging Roads or Chutes— 
abandonment of, what constitutes..... 4040 
applicant may appeal, costs..... a Wee's 4039 
applicant may construct road, when. .4037 
applicant to maintain ...........cceeeeee 41416 
bond for removal of obstructions on 
streams, etC. sss eds cee dias Adesewiaas 4033 
commissioners may vacate, ‘when, ap- 
WELL. cache cecseae. wes ese ewe neens woe OHS 
complainant may appeal, costs......... 4038 
compliint for damages and answer, 
TUNES OF vii eacacaiwxa esiri dena nenna 4930 
county not Hable for damages arising 
WOU: sereis etea seanar era eee ews e.s... AIG 
costs, applicant to ‘pay Sait wie wa Sear woe AOS 
damages ror frontage, assessment of..4085 
deemed public highways............. 2. 4015 
rees of county clerk and viewers ......4044 
freightage for transportation on.,..... 4046 
gates and fences, when to be main- 
tained ..essssseseoe Mee eae eane oe A037 
hearing and judgment. PENTET EAEAN 4031 
limitations on location of road......... 4033 
not exempt from taxation............... 4016 
notice of application, contents and 
DUDNCALION Of seesersrises eteren 4129 
notice of hearing, form of.............. 4026 
owners deemed common carriers of 
JOZ, CC wed ecadassbense se tierra ieee 4046 
over publice lands, how acquired ........ 2164 
penalty for obstructing........ccceeeeeee 4043 
petition for establishment of, requisites 
OF E E E EEEE Gee aes 4025 
proceedings by court on receipt of re- 
Oah a a E E E E ETT 4036 


review of. when applicant may have.4{1 
right-of-way, etc., to be leased, how..4047 


service and return of notice............. 4025 
time of hearing, continuance........... 4027 
Viewers, appointment of..............06- 405 
oath and duties Of ............ceeee, 4031-4953 
to fix and determine damages........ 4034 
to select frontage at terminus........ 4055 
liability for neglect of duly........... fudge 
Who may establish......ccccccccecenceaes 4024 


Lost Boundary— 
See Boundaries. 
Lost Instrument— 
wills, established, Now.............+.--6- 6117 
Lost Property— 
moneys and goods, provisions concern- 


INe ich cedeiwctews e eeose dass 3009-3075 
Lost Records— 
restoration Of .....sssesese eateatis eee 0063-1070 


Lottery— 
tickets. sale of prohibited, penalty....7259 
Luniber— 
Seolingg and Measuring, see Logs. 
Lumber and Shingle Weighers— 
basis of weight, what constitutes ........: 3124 
fees for weighing .......... i aes cannes sescdlae 


ee e e aa a Ė 


lumber and SNINEIER; when to be 
welgħed secie sses  towrtiese Se eee sees 3120 

lumbermen liable- ‘tor “kindling fires, 
WEN darie ee de eso eke aes clea eouee 3139 
railroads to accept weights Ol E 3121 
penalty for refusal ........ aaa EERE ERA 312 
railroads to construct Seales ............ 3118 
state weighers, appointment of ........ 3115 
term of office ........ ...... A eatoni as 3115 
removal Oof ..esssse sssesosee S eoho EEE 3116 
oäth and bond s.scsesses ossera dorsecsrass 3117 
deputies, appointment of .............. 3119 
weighers’ RUR contents of Se a coe dete sates Seal’ 3122 
entry of .......... oe ee 3122 
effect of, “as evidence | ENA T EE 3122 

Lunatic— 


See Insane Persons. 


Mad House— 


See House of Ill-Fame. 


NU SAN COR seoses oe bile sleek eR ANS aR oe Re É 
Magistrate— R 
Police Magistrate, see Cities and 

Towns. 
Prevention of Crime by, see Justices’ 
Courts. 
associate magistrate authorized..... s. HM 
vail, manner of justification ........... 6702 
complaint and warrant .......... REE 695 
canpromise of offenses, when .......... 6:10 
coroner’s records returned to clerk su- 
perior court DY ..ssesse sesssosossero.o 533 
costs. abstract of. transmitted ore! 612 
cosis against complainant, when ....... 670) 
county attorney to Ea and pros- 
ecute proceedings before ............ 472 
coroner to deliver testimony to, when 5533 
WELCH. acces, waaneer BLE beeen beens 4690-4591 
lepositions taken, when .............e.- 67 UN 
Vscharge on bail, when ............ceceee 6703 
discharge, when ........ sessese ceceecs e000 
examination oS Pek sesoses eS Ante pa) 
h-aring and adjournments ............... HIN 


proceedings certified to superior court.oiua 
vursuit and apprehension of party 


CHAT RCO. oe sascs ose eted Sobek ono anae A HAIG 
recognizance, default of. action on..... 6711 
recognizance for appearance ...... SEIT, BRAS 
recognizance to avnp-ar vefore justice 

of the peace, When ........... csceeees 6701 
testimony, how taken .......... .....-0.. KEN 
Witnesses recognized, wnen..6705. 6706, 6707 

commitment of, when ...........06- ... 6108 
Malfeasance— 


Pop nT YE aise officers may be re- 


See Trespass. 
DNUS, Vessels, logs, ete.. punishment. .7144 


vridges, dams, ete.. punishment......... re 
destroying notices, ete., on minine 
Cla lis erae Ses aana eee wer eee need obs lisa 
dikes and dams, punishment ........... rem) 
clectrie wires, ete.. tampering with....7)09 
fires, unlawful kindling, ete ...... 148-7153 
smprovemenis on unsurveyed fands....7157 
DE SE SUTIN areren a Ja tect beta aie aes VW 
injury to freehold, punishment ........ T145 
iniurv to railroad, punishment ......... WAG 
noisoning honey bees, penalty ........., 7161 


Malicious Prosecution— 


definition and punishment ............... 7059 


Walicious Trespass— 


See Trespass. 


‘urisdiction of justices over ............ 4683 
Mandamus— 
ternative, what must state ...........5757 
answer, how made ........ ee ec ec cee eee 3359 
answer may be controverted ........... atl 
appeal from shooverwes sis, dan shatter esaacan 
application on, affidavit .............0... o106 
compel signature to bill of exceptions. 
ete. EEE EE T E See E EEE À 
damages awarded, when ................010) 
denominated writ of mandate ..........5754 
disobedience of, penalty ................. ORT 
hearing required ...........cc ee orses... STAS 
hearing, where no answer .............. o6t 
Where answer raises only questions 
Of- 1AW beck ie wee ecw eeu se einen E SHA 
issued when and by whom teeters n eee s IINA 
jury triai, when .ecdcnceeksee ceeds. bce e ...D0 
new trial, motion for, where made SRRI 3762 
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Mandamus (continued)— and 
not granted by default .........ceee eee D109 


notice of application ere tee DOS 
peremptory, form of ......e..eeeeeeee weeded 
power of supreme court to issue ....... $6550 
questions of fact, how Tele Cm e t 
returnable, when ep stu apemee® ENN Dnd 


righis of shippers may be enforced by. 4322 


rules of practice  civerewccec cee desige cians’ ote) 
service, manner Of ....ccsccseccccacccoece D00 
superior court may Issue ............... 4663 
Mandate— 
See Mandamus. 
MNnnslaughter— 
Qe He. wile clea ee akn dees. aAA TH? 
dueling, seconds’ liability, (Du ESE THL 
overloading vessels, where death en- 
SUGS naea e Pere week She Ewha a] ese het 1044 
self-murder, assisting Led vcarednd. 1itivett aaa des 7043 
steamboat officers, guilty of. when.... 105 
punishment for ........ Aoshi iwoeq0de 
Maps— pie 
See Plats. 
Market— 
cities first class, power over ........... T2Y 


cities second class, may establish, etc.. 855 
Marks and Brands— 


See Trade Marks; Logs; Animals. 
altering marks, ete, with intent to 
steal, penalty ...... E E AEE TT EA 
auctioneer to Keep record of ..........--d080 
branded estrays, how taken up ........ 3301 
caiule running at large not to be 
branded. when ........ PE E AE 3435 
duty regarding, of estrays ....s...ssseso.o 3434 


licensed butchers to report, of slaught- 


ered cattle ...... G455sse ees Doses keanentol 
owner may adopt brand ....ccccsccesees0tal 
where and how recorded te ee eee ee rene SES 


certified copy of, as evidence ..........d40! 
Denalty for violation of law as to.......d441 


records of catile slaughtered to be 
kept ...... ee rT eer een E L) 
unlawful. sale ‘of ‘fish without Katte eee ilir 


Marking Casks, ete.— 


description to be published .............0830 
manufacturer may file deseription Of. bey 
unlawful to use, Sell or destroy marked 
cask, etc..... E E wteiatare Genesee one 
punishment for ..... n “Pathe tener eea eanan aL 
evidence., when sufficient EE 
Marriage— 


See Bigamy; Divorce. 
agreements for, void, when ...........6. 4576 
auditor to make entries of affidavit and 
license .......... 
breach of promise, 
for ob peewee con) 
ceremony authorized, “penalty...........4433 


limitation “of ‘action 


cohabitation, ineffectual to establish.. 
MEU CKE, GAPE REGREA: GA eae Meee ea i note 
consent of parents required, when......4470 
contract of, age required .......ceeeeeee 4467 
divorce. limitation on, after ........0725, D25 
evidi nee of, to prove adultery essees... 1292 
forcing Woman to, penalty Hicatndueuwea Lee 


license issued only on affidavit ......... 44.0 


license to be procured, fram county 
FVII EOP: erres annn 25 anes i e EEE E re 
license. unlawful issuance, penalty..... 4482 
officer solemnizing to retain license..... 41S1 
prohivited in certain cases ...... esaseo ee FIOS 


seduetion, bars prosecution for as 
solemnization. who mav officiate 


by unauthorized person, effect of ....4400 
form Of sesssaseosere sosrosecseo eer 4471 
certificate of, specifications in........ $472 
TORI. OF evens. secre eo foes ans aaa 4475 
Where filed and recorded . RRO Cora ee 44v4 
fee for recording ....... n a Kanter 4474 
failure to file, penalty ..... cee eeeee -4455 
according to religious ritual author- _ 
VAA O EE I A E EEE a eed haem. iS 
subsequent marriage legitimatizes chil- 
CLV, E E EE N E RTE 4470 
subsequent, revokes will, when (oeed adds 
voidable, what deemed to be ........... 4407 


Marriage Contracts— 


auditor to record 
Married Woman— 


See Husband and Wife; Wife. 


eavovesasserneeones 


sessen All 


action for injuries from: sale of intox- 


icatinge THORS. ios hiaw dds. (ee eta sa ves’ 2045 
arson, When liable for 2... eee c ee wees „1095 
Mason County— 
boundaries Of ......sss sososesssosssess.s.. 19 
Matron— 
See State Reform School. 
police, in Citics ..essss sessceseesee.. . 1293-1298 
Ma y hem- 
instruction ...... coocccececcecves ....6946 note 
malicious., detined, “punishment prec en WAT 
simple. defined, punishment for......... 104S 
Mayor— 
See Cities and Towns. 
Measures— 


See Weights and Measures. 
Mechanics’ Liens— 
See Liens. 
Laborers’ Liens on Franchises, 
see Laborers’ Liens. 


Logs and Other Lumber, see Loggers’ 
Liens. 


eic. 


agent of owner. who deemed to be.....5900 

persons entitled tO ........ cece c cece eee 

preferred to what {ncumbrance ........ Or} 

property subject tO ..e.sssssessas.se. OMIT, 502 

railroad to take bond 2.2... ccecccescccvees D2 
Claim of— 

assigned. action ON .....ssessss cece ce een DHK 


community Interest subjected ...........9915 


construction liberal ....... EE EEE E Le 
contractor's liability. extent OL EEE 
to defend ..... in, Vee E Red eenerItUS 
filed Where és cr sveas ire ese soaa enos si tecer 
foreclosure of ........ RE re Emer LL 
joinder of ca inants va E EA AE T 
Darties E S ENT oe oscoocoooooo es... 9910 
rank of liens — Saunaen wee tease eens cod 
personal judgment ....sssese conccececese DIL 


aa enon of. how entered by audit- 


OP ads cule Ge cen pea eee) E. AS 
attorneys’ fees ee Pe ee ee are rr hs! I 
costs, What included in ................o0ll 
personal action not forbidden .........5012 

form Of «ese tcsaces ss eer ere 
itemized ‘statement. unnecessary reer ty | 
Joinder Of claimants coccec cece cence ence M 
Limitation of action ON ceceeccceccccces es JQUS 
limit for filing ... Leake eh eGA 
potice to husband ‘or wife re errr ec) T 
owner, rights against contractor ....... PLEN) 
promissory note. not to discharge Hen. .5913 
recording and indexing ..ccccceeccee eee KR 
rights under existing laws .............. auls 
sale and removal of property from land, 
WHEN drer vies eonia eaaa EE E A 
segregation of Cim, when arena SAAST 
statement OL areceess ima wee Ramones coea W 
veriieation of Hatecksachel Waea a ea aan 
Public Works— 
bond to secure, condition of, action....5927 
construction of Statutes relating to...... 
Lieto y: Soe alelea wuts haw she ROMURe Geena ON85, PISE 
contractor’s bond to secure lador, ete...o923 


false repr<csentations as to payment of 


labor. ete.. furnished  victaciun case ees 7166 
public corporation, liability for failure 
to take ........ SN seat shake: VAA a weees Coo. 
Medical Examiuing Board— 
applicants, register of. for license....... 2013 
examination and licensing ........ oo DLlE 
fee for license occ. cece eee e enn cees 5 Rue: 
how issuëd ...s..s.e sesesseceo eave wean L4 
unprofessional conduct, “what consti- 
tutes CEE S E S EE E eee eeeoeos ane EAE EAEE L 5 


ANVOINTINENT tcvssesscéd Siastaeae ohien rs wena 
how constituted ............ 
license, refusal of, statement of, to be 
filed . iovewaeooUl6 
how revoked 5 icc ceeds cewe: seese ieee DIN 
anpeal from refusal or revocation.....3017 
superior court to hear proccedings....d017 
filing and recording ETE 


s.sescoe ae ee ee eens 


te.. bece.. 


county cierk to keep record Of sess 
certified CONICS OF cesses see ed, Seeds ceeuns SUIS 
physicians. county clerk to furnish list 
of. to seeretary Of 6 os beech iexe seen dee AVS 
penalty for practicing without ........! saya 
violations, how prosecuted ............319 
meetings lear eae A E es es aie Were le n eacen S ke 
members, qualifications OF ceil L 
TENNIS: oes bacbeeus 5 bene tia IA voce e eer ee eee B12 
OAC ° wtitsssawe, “eeeeetes: eena eaa aa S 
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Medical Examining Board (continued) 
Officers Of ....- seseeeesse peseeceeesseeeeee 13 
practicing physicians defined ..........-3019 
records Of ccccceccerecee cesecoeeegenesecee> 013 
rules and regulations. may establish ...3020 

Merchants— 

See Commission Merchants. 

Military Code— 


See Militia. 

Militia— : 
“military code.” what 1S ...-+-s+:- essee e 1915 
military duty. who are subject to ...-- 1916 

who are exempt from ..s..eseeeses ....1917 


superintendent and employes of hos- _ 
pitals for insane exempt from duty ..2658 
employes of telegraph companies ex- 
empt from militia duty .....- sec ccessc4dl0 
enroliment of persons liable to ...ccee- 1918 
notice of exemptions, how claimed ...1919 
county assessment rolls to be open tO g 


enro nng officers ....s.sese seseeceeseceo 

Organization— . 

assignment of duty by. when made..... 1947 
assistant surgeon, how appointed, va- 


CANCIES ..esssesese ensees PENE è 
assignment of duty. by. when made. .1944 


battalion, organization of, what con- 


BISTS weccreccece sis e eve ume eo Oe eee eeee 
brigade organization, what constitutes.1929 
candidates for, examination of senespe e 193 
classified as “national guard” and ‘“'re- 

serve militia’ ....se.se seocencecerereese 1925 
commander-in-chief and staff. officers 

COMPOSING ..esssesseses o magne: emt . . 1928 
companies, number required in.....-.... 1926 
company. troop and battery, organiza- 

tion Of ...... eens ree Saccvasaeeoue 1932 
drill regulations, system OL. «ereewsnavows 1927 
hospital and ambulance corps, organ- 

ization Of ....---eeeee of ener er S 1 

steward. qualifications, appointment. .1946 

rank pn pay of pe ie a 
medica epartment. pay - 

ance of other officers ......- adabu si 1947 

officers constituting ...»ses.essesseeeee 1939 
national guard. of what composed...... 1926 

subordinate divisions of. consist of 

What .essssecese coseeeeccere eee TOT 1926 
regimental organization, of, what con- 

SIStS ..sseessosooreeroee EEUE RO lou 

bands. organization of ....-.-- niami ae 1933 
signal corps, organization Of E 1934 
surgeon-general, aualifications and 

DOWETS ..essese oseococeseee ceocesseseee 1940 

Officers— 
accounting of. necessary before dis- _ 

charge granted ...... ee re ne 1971 
adjuiant-general, bond, salary and _ 

duties Of ........ssse eoeeeecsececeesceres 1950 
appointments, acceptance of, examina- 

tION seses. ccc cec cerns ocecorcesoresoeese 1957 
by whom commissioned ...esessse sesreee 1953 
departmental and military. dutles of....1952 
discharge of. grounds for e.s... soseseeo 1970 
examinations, requirements Of E 1959 

mav be ordered. When ..e.ssssserseseeeee 1972 
examining board, appointment of ...... 1953 
how chosen ...s.essse seeeseresesereeoseene 1954 
inspector-general, power and duties of 191 
non-commissioned, how chosen ......-+- 1955 
oath and bond .sessesse seessessoeeesossee 1958 
retirement of ..... esse cover sereceacncoeces 1973 
terms Of ....e.. sesoressseeseceseoeseseeress 1956 
vacancies, how filled .....esse sseseeeeses: 1954 

Comnanies— 
admission and enlistment of ....-..++-- 1963 
buving or receiving state property, a 

misdemeanor, penalty ...eeeeceeseeees 1983 
custodian of property to give bond..... 1986 
discharge. by whom to be recommended, ya 

eee reece we eens es fees se eae sesetnersenes 10 

anneal from recommendation .......-- 1975 
enlistment. term of. qualifications for. .1%4 
enlisted men. discharge of. when ....... 1974 
how disbanded .....esse seee EER T 1966 
military board. of whem to consist ..... 1963 
non-commissioned officers, discharge of — 

and reduction to ranks ........eeeeee 3975 
purchasing board. of whom composed. .1982 

pawers and Anties Of co cceeee cece eee eee 1982 


eale ar iniirv of arms. ete.. penalty for.19M 
service uniforms for non-commissioned 

OMMCErS, Lie eee ee ee 1 
transfer of enlisted Men ......-. eee eens 1485 


qs] 


uniforms and equipments, to be me 


nished sac sew uian kE 4 e . 1980 
uniforms. equipments, etC.....s.sseseseses 1983 
are state property ......s.. srsoeseseeoo 1984 
uniforms, etc.. exempt from execution, 
CEO ries ids Shbwe atedeiedaacusasenetee 1987 


Pay and Allowance— 


allowance to companié¢s ...........- enue 1991 
brigade and regimental headquarters. .1992 
board of military auditors, how consti- 


túted sesnesrsrre Catas wee Meteo eee es 19909 
duty pay. per diem ......... ceccceeeceees 1993 
military bills. how audited ............. 1995 

warrants for ........ssses seso PAE ESE 
pensions. allowance of. when .......+... 1945 


pay for officers of boards and courts... .1994 
stores and transportation. how con- 


tracted for .......sse ssec Sig Wield eal was 1993 
Incorporation— 
associations. organization of ...........2020 
pv-lawa Of ceive seve Ailes Geet vin eae 2020 
dissolution or disbanding of. not to 
terminate corporation .....sesss essee» 2 
authorized, wnetn .........- PAE STEE ers 2021 
method Of scsrsssse enico inae Eiss nmns 2021 


Military Courts— 


anpeal. hearing of further evidence on.2042 
charges and specifications, accused io . 


be served With ...essssos cccceece eens caus 
appearance. WAIVED ...e.ssssesesse oeeo.. 203S 
contempts. punishment for ............-. BK 
sheriff to Serve warrant .......» ses.sses 9035 
court may be re-convened. when ....... 240 
delinquency courts for officers. how 
organized ...s.sss.e 20 sN esas sesesossasee 2027 
sentence of. how enforced ........ seses 2027 
appeal from ....essssssersesoessse sosa 2027 
for enlisted men, how organized ...... 2028 
proceedings of ........ aala as S pes 2028 
appeal ..... noae OaE, AEAEE wins 2 
oath of members of ......... wseeoees-- 21729 
delinquents, who may summon ........ 237 
service. how made ......sesseesee a 2037 
dishonorable discharge for failure to 
DAV heise ananass re RRi Rr T 253 
effect of discharge .......cccecccees eee e a 2003 
excuses, who may grant .....sssssses e... HS 
fines of officers. prescribed ......... e.s... 2H4 
of enlisted men, prescribed .........-.. 2047 
collection Of ....ssese soesesosessesos 2051-2052 
fines and dues, collection under by-laws 
fines paid te state treasurer ............. 2055 
form of summons and sentence for de- 
Hnauent iadoneeew aade ei serious. 
form of warrant for collection of fines 
and penaltieg ........ seoserssessoseseo 


general or garrison courts. how organ- 
ZEC .ssssos ocoocoo eeecccseeseeaesueene wa 
jurisdiction of courts, presumption as to 


eeoseeceee seeeneeeeeee Se Fee eee CeO wrenaeeeseeeo se 


judge advocate. recorder and counsel. .232 
9993 


military courts, kinds of ..........+..e0.. 2025 
members of court. ete.. not Hable to 
suit on account of acts of ........... 205 
offenses for which officers may be 
tried cererreo. Giguere e a EEOSE ea Re 2013 
WENA IOS for reoesrecresnei Peones aTr new 243 
offens:s for which enlisted men mav he 
tried. ccaweuwan areires E E EEE 4R 
nenalties for .......ss. e Serer mre ee ren 246 
officers may administer oaths without 
fee fos cet Mae wie dase Uke Sass E RANT PAARA 
false oath constitutes perjury ........ 2024 
pavment Of fINES ...sssssesessesss.e. 2049 N49 
powers of nresident or judge advocate. 295 
president of. Who to be .....-..cececeeese ane) 
nrocedure of courts martial ............. 2031 
report of delinquents’ names, when to 
DO made ceense ceda eaea bese eee wakaewe : 
report of absentees ........ ENEE E S 245 
SECTORV. Of oeras derrer ieee E aaae e 2033 
s-ntence delivery and publication of... %39 
sheriff may execute court process ..... X an 
nenalty for refusal .......0. scceeesece: 200 
sittings and adjournments of ........... MR 
vacancies in, how filled .......... cee eee 20°09 
witnesses mav be subnoenaed .......... N 


attachment to compel attendance of. .20%4 


Drills. Parades. ete.— 


ammunition for practice ......... cee eee. ony) 
CALS haw made chase. “aouatiagind. aaeei inek 2011 
camp and Feld duty ade ici“ -23 Seda hee aes HID 
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Militia—(Continued)— 
commanding officer may order out. 
When raids cey eae, Teee aD 2011 
Gisobe alenee of orders, arrest and 
punishment for ....s.sss seasesseosece 
drafts for reserve. when authorized ..... 2013 
drills and inspection ............00. ET 2000 
annual parade, when ............- REO 
exemption from jury duty .............. 2066 
from poll-taX ......... sesssescssosceseos . 2066 
employer shall not discharge militia- 
men. when. penalty ........ cccccccces 2006 
enrolled militia, time of service ........ 2015 
organization and equipment of ...... 2015 
exempt from arrest for acts done under 
ÖrTdërs enaere S e aa Wee eee e 
failure to respond to draft constitutes 
desertion ....... E GSS oD EED anes 
punishment for .......s.see Peek ewes .2014 
flags, what shall be carried........... . 2067 
force may he increased, when .......... 2012 
zovernor may order out. when .......... 2010 
rounds of Soidiers’ Home may be used á 
srewme sooner osou oeaan S PALES TE N 
limitations on use of .......... e.o. o o L003D 


improvements may be erected on...2003c 
interference with troops on duty, pen- 


Alty eed eicie: Sie ced ie “eek E E E es 2001 
militiamen not subject to arrest on civil 

process, when ........ secceccvees iake 
parades not to be had on general elec- 

tion AGAVS ....sess sosoo ane aeea Ceico 2001 
prizes for rifle practice 5 igh ain inl Scaroiar Sela Ea 2061 


papie Authorities may call ror aid of, 


OQULY eneee r a a e H a ela 
security for costs in actiona against 
military officer ........ 
spirituous liquors, sale of. ` prohibited, 


when, penalty. misdemeanor......... 
state encampment grounds, selection of.2003 
tolls free to. When ......... ccc ccccccecnes 2005 


warning for duty. manner of service of.2004 
Ryles and Regulations— 
articles of war, when to govern ........ 202 
commander-in-chief may make ......... 2063 
custom and usage of U. S. army to gov- 
CIT When sede eeaNassecces “Goxewcess 
Revenue— 


for support Of ......s.sssosss scosese PEAS 2068 
levv of tax for ......... ssssesssesssssse.s 2068 
military fund, revenues to be rened aa 
O ee e ea E E OE Leak. a 206) 
Sons of Veterans— 
issuance of arms, etec., tO........... 2075-2078 
Milk— 
See Dairy Products— 
Mill— 
tolls for grinding grain at .......... 2910-2913 
Mineral Deposits— 
boring for. county to appropriate ...... 3195 
petition to commissioners ..........00. 3195 
boring. where located ........66. PE 3199 
bids for, advertisement for............ 320d 
commissioners to call election to vote 
CAMs tunes - Ralkiocidevasi al accion yaw eenve 3195 
commissioners to select site, when ..... 3200 
Contract, NOW let ....sesses cacvncccccccvces 3206 
bond of contractor .......s ccccecesccces 3207 
election notices, contents of ........... 3196 
expense of, how paid ..........0000.. 8210 
limitations on holding’ ............0c00- 3211 
electors, qualifications Of ..... cece eee ees 3201 
HDaVOrs. LOM Of euenien emise nenea 3202 
estimates for boring, per cent added...3203 
form of tract prospected ....... cee ee eee 3198 
property prospected, county to have 
title se Shetek a Uicate ye aay. wee Rae 3197 
sale of well. disposition of proceeds....3208 
tax. bow collected and disbursed ....... 3204 
surplus of tax. how disposed of....... 3209 
deficiency. how supplied .......cseessss 3209 
Mineral Lands— 
application for lease........ ccc cece cece’ 2213 
contracts for, when to issue............. 217 
development, period fOor.......ssss.ses.... 2216 | 
fraud of lessee. penalty for.............. 2°18 
lease, terms and conditions of........... 2218 
leasing of authorized........... ccc eee ees 2212 
lessee may cut timber for certain pur- 
POSEY eat voukdadin whales pias we ee eek 2915 
license fee, amount SNES 2216 


Bal. Wash. Code II—63 


limitations on product removable....... 2216 
mineral claim, manner of locating..... 2214 
Mining Burenu— 

appoint geologist ......... Seber aah Ss 1:2 
creation Of. .....sssesssesesoeo ER T 3145 
duties Of ....essesosseseeso E A EESE 314i 
expenseš3 OF swiss oss Sees ad ba 6 paved enwness 3150 
metallurgical cabinet to have charge 

OL che Seo ee Kose Pt Se eteee AUN RW Ee Eieee as 314 
officers constituting ‘cig umcmanean oune rie ee 3145 
organization of .........eee. Aeaee eah 3146 
report of geologist tO......ssssesseseas 177, 181 
seal, device ......sessssoeceseesosoesososoose 3148 


vacancy in office of geologist, to “fill. sas 172 


Mines and Mining— 


See Coal Mines. : 
abandoned, protection against, how 
supplied fiiesevchorkeneesen> aTa? ..... 3191 
damages, right to not affected..........3194 
dangerous, notice of, filed with magis- 


trate wads neotena maa tenes ees .3187 
dangerous, state geologist to visit on 

TOQUCS!: ghcscisswsesen- senienas enas --.- 180 
false pretenses in selling........... e.s... 169 
judgment, extent Of ........cc cee eeee 2 189 
judgments and fines, disposition of...3190 
Notice, contents Of.....ccccscccccccccceses 3189 
notice to owners, etc., ‘of dangerous 

Condition csececscióescesine sesoses ees 


effect of as evidence of negligence.. ; 180 
open shafts, safeguards must sur- 


round ....ess.sescsesoo deed ASEE AE 3186 
samples for assay, interference with, 
penalty ccsracsici eres Creuers EEs "7170 
of ore, making false, penalty ......... 7170 
state geologist to visit and examine as 
to safety, etc........ TEE EE ee temas .. 179 
Coal Mines— 
protection of employees in........ . 3158-3185 
regulations affecting in.............. 3158-3185 
oa cage m, requirements PEEATON 5 
E 26 ica is baie ee SE whee ete Haale ees 2 
penalty for ‘non- compliance raioane 3193 
Service upon OWNeT......seseseesssscesess 3188 
suits to run in name of state........... 3190 
Mining Corporations— 
appropriation of water for........ 4091, 4281 
entry on lands for survey, etc......... 4283 


no subscription to stock of necessary. .4289 
right of eminent domain extended to. .4282 
right-of-way, how acquired.............. 4284 


Mining Claims— 


See Mineral Lands. 
assessment work, amount required....3154 


period in which to be performed..... 3134 
destroying notices, etc., on, punish- 
ment iereseecae ieai eni aA AEE e 7146a 
form and size ‘limited cia: tide quae EES 3152 
former locations governed by what 
laws as to length of vein............. 3151 
location notices, etc., when to be re- 
corded with auditor.................. 3157 
possessory right, extent of.............. 3153 
recorder of district, how chosen........ 3155 
term of office.......ssessosessseressee e.. 3156 


oath, to file with county auditor....3156 
certified copies of records, effect of..3156 


fees of, same as county auiditors..... 3156 
records, etc., must transmit to 
COUNTY auditor .....sesssssssresesesecs 3156 
record of notices, etC.........s.se.e ETETE 3155 
force and effect oOf..........ssssonene.. 3155 
rights not to be impaired by irrigation 
TtCHGS: sorte Se oedwn aea S aaa 4210 


robbing suice boxes, etc., punishment.7146 


i Minor— 


| 


See Children; Probate Practice; 
Guardian and Ward; Descent. 
apie in actions by guardian ad 


at E E siete TA PE A EE E S TN 
cigarettes, sale of to. penalty.......... a 
confession of judgment by..............5094 
contracts of minors, disaffirmance of..4581 
when may not be disaffirmed........ 4582 
earnings belong to mother, when...... 44194 
filre-arms, etc., sale of to. penalty....7324 
indigent, to be. apprenticed, when...... 379 
liquor, sale of to, penalty..... eee 7313 

penalty for procuring by misrepre- 
sentation ores ats bee eens: hel les wa ey 7315 
private sales of property of........ 6460-6469 
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Minor—(Continued)— 
redemption of property of from tax 


saleS .checivieeeconees Fhe GSebvw aye eevee 1755 
services. compensation for, may re- 
ceive, When ...essseresersseseresereoree 4583 
statute of limitations affecting rights 
GO. EEEE E E Be 4199, 4800, 5502 
tobacco, selling to, penalty...sesssseere 1317 
Miscarriage— 
See Abortion. 
Misdemeanor— 


See Game Law. 
accounting, failure of state geologist, 


penalty ....enseoresoesersse sroeeseresee 177 
adulteration of drugs, penalty.......-.. 3048 
auctioneers to keep records, etc., of _ 

sales, penalty ...-.ceeceeece sewer oneness 3581 
ballots, unlawful use Of.....ersesseesess 1380 
billiard table, etc., keeping without li- 

cense, penalty 1... ceeceeceeeeeeseeeeees 2940 
casks, etc., marks, protection on, pen- 

alty wacecccdiueceiens sesicensescecaet sities 3631 
cattle, importing infected.............6+- 3491 
cigarettes, sale to minors, penalty.. ..2999 

unlawful sale, penalty Laeeee eee o e 2909, 2954 


coal mines, false weights at, penalty.. 
3154, 3185 


compromise of, When ..e.sssesesese: 6917, 6319 
when authorized .........ceereeeeee ERNS 6:10 
contracts, city officers interested in... 968 


convict, assisting escape of, penalty... 219. 


cycle paths, penalty For trespass upon.3S87 
dead, violating law regarding dissec- 


tion of, penalty 22... cece eee cece eens 3083 
defective youth, violating law regard- 
ing .oesessossesesoeree serererrerereeere 259) 
deficiencies in state institutions, pen- 
alty for Creating .ssssssseeseererss oee S41 
defined ..... ee E E E 6:73. GTi 
drugs, sale without registration, pen- 
alty ..esesessssososoe soeosoaseesoseresene 3046 
electioneering by election officers, pen- 
Alty bw iievawewes ee ro ee rere ree eee 1380 
prohibited where, venalty...........6++ 1580 
election officers, penalty for violation 
or neglect Of GULY..... cere eee e eens 1379 
elections, primary law, penalty for 
violating ...... we eee 1469, 1470, 1511, 1512 
election supplies, ete., penalty for de- 
tacing or destroying .......... eee 1348 
factories, ete., inspection, refusal of. 
penalty ..esssses sessosressree seecreere 2300 


fees due county. withholding, penalty .160¢ 


foreign corporations, doing business 
without registration ..........ee eee 4298 

names and agents to be reported, 
penalty ..... CE E sinak iSeries tes 4299 

freight rates, unlawful preferences, 


CONE: cee ocak naaa Wedron eee Ras 300 
grain inspectors, neglect of duty, pen- 

alty ordenit ike sta p a noeg a Eiaa 2S76 
habitual drunkard, selling liquor to....b401 
horticulture, violating law Of... HODI 
house drainage, violations of statute..1253 
insurance companies acting without | 


certificate, penalty ........ ere ret! al 
jurisdiction of justices OVePr.......-..e 4683 
labor, payment of otherwise than in 
MONEY sci ta ieee db Saou, Cesar cans eng eees 3306 
lager beer, retail without license, pen- 
Alty beside deweless Seta saeady seer ee see 2949 
library books, state, unlawful taking, 
etC “nite aaa a a aa A E aS 2608 
liquors, improper sale by druggist. 
penalty sa..esessessse oerrorsesereesens 2935 
selling without Hcense, penalty...... 2940 
liquor inspector, punishment of for 
unlawfully approving .......ee enone 2028 
sale near militia eneampment........ 200) 
sale near university, penalty... .2488. 29 
sale without inspection, penalty...... 2920 
limitation on prosecution for........... GTS 
logging road, obstructing ....ssssessesse. 4043 


logs, etc., adrift, unlawful taking up. .3295 
afloat, altering, etec., marks on, pen- 


alty ..... Caste t tNccics E ta Maucig ap along ena teh pied 3134 
afloat, counterfeiting marks on, pen- 
alty Gucaccawssses vs OT EAn CEEE EOR ELOS 
marks and brands, violations........... 3441 
marriage ceremony, unauthorized..... 4483 
failure to file certificate of............ 4475 
license, unlawful issuance of......... 4482 
militia, interference with, penalty.....2001 
military property, buying or rec.iviny, 
penalty Gisasciesseceeede See sete: 1985 
mortgaged personalty. fraudulent dis- 
positión of sccca. cea tee ar’ pee stii eeerete St 4560 
penalty for removal or concealment 
Ol: eee PeVeeeeece Sassi ae aie eames cai s 456) 
obstructing dairy commissioner 1n dis- 
charge of duty, penalty..............2899 
ordinances, violation of is a........ 911, 1014 
oysters, removal from plant beds...... 
a sae raae Saa Aa AE D O S 3263, 8367, D359 


unlawful gathering of.3371, 23372. 3374. 3376 
peddiing merchandise, etc., without li- 


cense, penalty ....sesseessssesssssseses 23566 
pensioners, charging fee for swearing, 
pëñalty soso es ceetah. Bee eves 1616, 1617 
pilotage laws, violation, penalty.......8242 
pilot, fatlure to surrender license, pen- 
alty |. cace sates ees EE SOG own tienen eG 3243 
primarv election law (in cities), penal- 
thes for violations of....... 1489, 1511, 1512 
practicing dentistry without certili- 
cate, penalty ...sesosssssoorersrecesese 3029 


medicine without license, penalty... . s019 
prisoner, warden’s refusal of informa- 


tion regarding .......sscsssesesesoerres 2780 
public duty, wilful neglect of, penalty .6005 
lands, injury to, penalty.......... 2168, 2252 


moneys, unlawful disbursement of...1913 
work, by state printer, delay of, pen- 


AEV caer EEDA Teese ees bene seid ss 189 
punishment of, where siatute silent....7435 
pupils, abuse of, by teacher........... 2453 
quarantine of vessels .......... ee eee eee . 2978 
offenses regarding ....es.essessseesessso 3000 
railroads, refusal of to accept limber 
weigher’s weight. penalty ..........9121 
salmon, catching, penalties provided.. 
E Gat aces)” E EN 3348, 3349, 8251, 33H 
school directors guilty of. for exceed- 
ing annual expense limit............ 22405 
school, disturbing ...... cece e eee e eee eens 2499 
NON-attendance ON s.ssssesssse coeeee ee 2 EDT 
teachers, abuse of ....... Lin EE T EE TA 2495 
ofħcer guilty of, for failure to de- 
liver, books, etc., to Successor...... 2431 
shaft cages, penalty for non-compli- 
ance with regulations ......... akea 
sheep law, violation ..s.ssssessrosessees 3415D 
inspector, disobedience of order......3412 
stallion, uwllowing to run at larye...... 3476 
Street car employees, employment of 
incompetent, penalty co... cece eeees R315 
operators, OVErWOrKINgG ......-eeee eens 3513 
stock, driving another’s from range... s{5S 
improper separation from herds...... S459 
in building ,ete., association, unlaw- 
ful sale- of incense eek ee sees $517, 4418 
law. violation Of 4560144 6es«ee dees sG006s 8400 
subpoena of insurance commissioner. 
disobedience, penalty ....... ...-.6e- 2896 
telegraph messages, refusal to trans- 
mit. penalty ....... TEE E EET PEE RIE 
tolls, collecting illegal .................. RATS 
refusal to PAN sawn es oka set tines 3878 
trade marks, etc.. counterfeiting....... 3622 
fraudulent fling .....sccsecsssesseeess ee N02 
defacing or removing, etC..............2628 
unnuthorized use Of....... cee eee eee wees SoB 
veterans, preference in official ap- 
POMUMENE. 45.0245 seeks tak “se hiteee, 2636, 2657 
veterinary surgeon, penalty for ob- 
strueting. etC. resco esensi oes eee a ee wes 3072 


vivisection, ete., practicing in sehools.2459 
voting, fraudulent at primary eleciion.14:1 
illegal at primary election, penalty. 1S 


warehousemen, unlawful acts of........ RENTI 
warrants, neglect to call penalty...... pN 
water, unlawful use in irrigation...... 412] 


will, penalty for withholding..... SER 6033 
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Misdemeanor—(Continued)}— 
witnesses, refusal to testify before la- 


bor bureau oc isasee ees are ebeeteseuaeeds 3299 
wrecked property, defacing marks, 
etc., On, penalty .......ce.cccccecs Pr RAI | 
fraud, etc.. of officer regarding....... 3279 
taking without notice to wreck-mas- 
ter, penalty ..... Pr ee eer eee art 3280 
Mistake— 
See Amendments. 
Mittimus— 
transcript, delivery to sheriff........... 6990 
Money— 
corporations not to circulate notes, 
CUO. ES [65 iad eee we he ees eae eek eRe ees 4265 
disbursement of public aid aes oo L910-1913 
interest limit, 12 per cent...........c0.e008 3660 
laborers paid in lawful... ooeec. 3395 
legal interest On ..ssssssseesesesseseses.s. 3668 


lost or unclaimed, disposition of...3969-3075 
payment in any lawful money author- 


ized ..ccceeees eee! KOMEN Eee ek: .. 3669-3667 
Month— 
NOW construed .......ccc cece ccccccceces - 4789 
Monument— 
See Boundary. 
Mortgrage—Chattel— 
ae a of record and Se FAC = 
OL ates e566 He ae Medias Gitte ee RS 6 Bates ee ewes hive) 
former satisfactions validated........ 50 
Auditor to record co... cc ccc wc ce cee ec ee caes 411 
bill of sale construed as............ $558 note 
construction and validity of...... 4558 note 


court may order cancellation, when...456! 
on vessels, to be recorded in custom 


Nouse, When ....cccccccccccrcces cance: . 4559 
payment in any lawful money author- 
PLO OE A EEE N hack aN eee a 3665-3667 
for removal or concealment of........ 4500 
penalty for failure to cancel............ 4564 
registration of purpose, e:c.......04 m9 Note 
removal from county, effect of failure 
to record seoid reres erica ironn cee cat 4559 
satisfaction of, how acknowledged of 
PECOTU eugecicenee ved. water eee Peek oes $53 
void as against creditors, ete., when. .455S 
What may be mortgraged................. $557 
Where to be recorded........ccceecceeees . 4059 
Foreclosure— 
action before maturity of debt, when.5s77 
bill of sale, officer to execute............! DN tot 
CONTCSU Ol cocue ov osigielides eurika 5510 
dispossesston of mortgagor and sale, 
Wen ee eter oden s aaea eaae a eu Je, cohen 
franchises may be sold under....5202, 5203 
injunciion may issue, when..............0%7h 
Manner Of ik a ated aves oa ected ua ete Se eiae la osi0 
mortgagor's interest, sale under pro- 
CESS sei Ueweaians cise: Geeta CSS V0.8 ee wee aN 
notice of sale, contents..................0N71 
publication Of ccs bodck Noun areawesewes een 
SOUVICE Of 3). oy issued wotawiaieda we palace 
procedure applicable ....... ccc cece eee ee DNTY 
purchaser, interest taken...............0: DNIA 
remedies Of MOLTHABCE...sresesesases saa OSSD 
sale, how conducted.......ssssssneeses.... DNI 


Mortgne—Reanl Estate— 


See Executions. 
Taxation of, see Revenue and Taxa- 


tion. 
assignment of record and satisfaction 
D AS E E E A E EE hon ea ees $565 
former satisfaction validated......... 4565 
auditor to record........ssssessesseseere.o 411 
concurrent remedies not maintainable 
simultaneously Looe cece ce NN 
court may order cancellation, when...4504 
deed, construed @S....... ccc eee ee OSSD note 
deficiency, decree for abolished.......58881 
decree. for, When 6ijeccs oo4 bis sete ead 
execution to enforce decree.............) DN 
judgment for. form of................. 588! 
levy to satisfy cg ibs iowa tweet 5890, 5S9 
notice of sale for.......... E E EENET o 
estajes of decedents, of.............. 6290-6261 
filing for record, effect of................4055 
form and effect Of: cin we cakes i wecesades 4522 
mortgagee cannot maintain ejectment 5514 
Order Of sale Lo. cece eee cece ee eee eee SST 
penalty for failure to cancel............ 4564 


preference right in estates of dece- 


GUNES: darnos aus ashes eae hte e an aay 6333, 6334 
redemption by executor, etc., when... 

EEA RENEE wee E 7A E A, 

from sale ssrieresessceuiresre reri ddom eevs 5295 


sale of property of estates to satisfy ..6289 
satisfaction of, how acknowledged of 


TECOU. Gist ce eGse cies, acces exweeswaes 4563 
how entered v.66 vaviescdiwev oud sean ee. 413 
validation of .....sssssesessesossosssseses . 4036 
witnesses, omissions of, cured.......... 4538 
Foreclosure— 

franchises may be sold under...... 5202, 5203 
proceedings, when may be instituted. .d8S5 
proceeds, application of............ 5895, 5896 
remedy contined to property, when...5S86 
sale of whole, when...... EENET .. D096 
to be in parcels, When.......ssesesssess. 5895 


undue instalments, payment into court.5s94 
venue of E E E A E E E E EE DOD 


Motion— 


defined ..... PEO A O NEA 5080a 


Municipal Corporation— 


See Cities and Towns; Board of 
Health; Eminent Domain; Revenue 
and Taxation; School Districts; 
Township Organization. 


actions maintainable by, when......... 5673 
against, when ..e..sesssssosesoesososeeoe 3674 
confession of judgment DY E DM4 
complaint to enjoin tax sale or collec- 
tion, requisites Of .....esssessoss.. o.. N9 
construction OF. Sta tilt@ yew iis cdsaiest aes 5650 
contractor’s bond to secure laborers, 
OO. o neea nn 6c aa N EE a has 5925-5927 
injunction against collection of taxes, 
tender necessary ..ssssesoososeeseseeo 5678 
judgment, attachment of officer for re- 
fusal to satisfy............6-- errr . 5677 
judgments against, Manner ‘of enforc- 
INE acti ata ONE VEENAS ee asin SRTA 
veritication of pleadings by........ seee D10 
Municipal Court— 
appeal, ete., method oOf.......sssessess.. 753 
change of venue in...........0. PEES ER T46 
clerk, appointment, term..... peewee ies: lod 
powers, duties, ete., of....... ssevnewee T59 
déDPUty i esissaeiein aeduw eraen ee nn dwe Tod 
costs and fees in.......... a ites AS 746 
courts of record, S@al...... cece cece cons TE 
designation Ob: s eresescoticde tr nnan Enia 743 
establishment Of .........ccceccceee arai T43 
existence of ceases, when............08-- T2 
fees, collection, disposition of.......... 7b0 
judge, election of, term.................. 743 
clerk of, authorized. ............ ee eee 443 
term, qualifications, election of....... 14 
DPOWETS OL siwia esas sas tae irst bire eesse tot 
jurisdiction (Of. vcs eek case cen asiescedecewe ns IH 
concurrent, When.... sesssserseessosseeo T44 
jarors,. pay Ol iviake neon ake nae detini T56 
jury. selection and drawing............ © ta) 


justice’s jurisdiction not affected by... 758 
mayor may appoint temporary judge, 


WHEN cscbicicudcdeass: soenan rey ace eas .. 162 
open when. terMS......sessssesesesecsesoe TAT 
policeman to attend ON........ cece wees TD 
power of judge ...esssssessesssascsooseces IH 

OL COUPLE driers an ia a eona anA T45 
practice and procedure ...esseesessoeeso 74H 
practice rules Ofercie aaien aa 749 
process, direction and service of........ TAS 

formi Of Qoesveaiew der ieee ated eae TH, 
prosecutions, how instituted...... eee T2 
salary of judges and clerks............. T60 
supersede police COUrtS...c.c cece eee eens 799 
transfer of causes FLOM. ....... eee eee eee fol 
vacancies, how filled co... eee eee ee ee ee eL 
Marder— 

See Manslaughter. 
attempt to commit, penalty............ TA 
death caused in queling.......assesssess. T039 

from obstructing railway ............. TO37 
first degree, arson deemed to be, when. 7095 

definition and punishment............. 7035 
instruetionS sad eee ween eee hs 6946 note 
mortal wound, caused in dueling...... 7040 
Hote DA a aA a a aes NA aaa ae 6856 


plea of guilty, jury trial necessary... 6007 
prosecution for not limited.............. ATS) 
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Murder—(Continued)— 
second degree, definition and punish- 
ment ...ess.sses sessssoessossooseceesese 70 
Name— 
change of, proce e (8) een eee 5733 
child, in adoption........eessseseesecsesee 6482 
female changed on divorce, when..... 5728 
fictitious, defendant designated by, 
when ......sssoosoe o E E ceeers 4 


National Guard— 
See Militia. 
Naturalization— l 
powers of superior court in........... . - -4063 
superior court judges, duty regarding .4704 
Navigation— 
See Pilotage; Vessels. 
boom companies shall not obstruct... .4390 
drawbridges not to obstruct............ 1111 


not to be impaired by irrigation 
ditches ....eossessssecee o e e aA a 421 
obstruction of, penalty........ssessese . . -1303 
railroad must not obstruct........... . 4307 
Ne Exeat—Writ of— 
affidavit for writ .......- Denai ewe . e 493 
bond for Writ .......sssss.s AEEA e e 0494 
commitment in .....ss.s.cseseesee ESEA . ADD 
complaint im ......-....6. OE EEPE EE §494 
discharge IN .....sssecsesosecsecseseoeeee . 5495 
habeas corpus iİn......e.secssecseseeso e. o D497 
justice’s jurisdiction in.......... eh deeds 5498 
order of arrest....... Eoin Gee Mice meals 5494 
prosecuted by WhOM.........0.-ecereeeeee 5496 
recognizance in ....e.s.s.essoesseecencoseecee 5495 
venue ...... a aea ake a a a a aS 5499 
Negligence— 
notice of state geologist to mine owner 
as evidence of ..... P e... ..- 180 
Negotiable Instruments— Bi 
acceptance, how MAade........-ssseeeeees 3651 
effect of on separate paper........es... 3658 
action by payee or indorsee............. 3653 
actions ON ..ccccsececccccccececs .....0000 note 
alteration Of ......cccccccccccceoeces 3650 note 
bills of lading and warehouse receipts 
as eveeceeeeseseseeaaneeates ecoseceesene 3598-3601 
consideration of ....... sated .....0000 note 
damages for refusal, recoverable, 
when ....sssssssscsesossose seososoeoooe 3661 
in lieu of interest, interest allowance.3664 
days of grace allowed.........-.seeseseee 3655 
evidence affecting .......... PLEO 3650 note 
executed by agent, effect of............ 3651 
extension Of .......cseseseesessooose 650 note 
guarantors, rights and liabilities of.... 
Mciveewece: baea sesesseo weve sccecadooe Note 
indorsers, rights and liabilities of 36.0 note 
legal holidays, what are...... seses +. -3653 
making and arawing by telegraph, 
force and effect Of........ceceeecennes 4355 
measure of damage for non-payment.3663 
negotiable paper of....... E neues 3650 note 
notaries public may protest, etc........ 248 


note, mechanic's lien not discharged 
DY sectgnsee ete ne sess, soocsessossóssececes 5913 
notes, etc., 
bling contracts VOId.........-..sseees 7267 
payable to order or bearer, effect of. .3650 
pora of corporations to buy and 
ssue . 


of corporations ....s.essessesssoseese 3 50 note 
of husband and wife............ ...0000 note 
of partnership ......... es eeeee eens 3650 note 
payable to maker, or order of fictitious 
person, effect Of ..........-.----.eeee 365 
payment Of ...e.ssesseseseesecoeesees 3650 note 
authorized in “lawful money’’....... 366. 
designation of specific kind unen- 
forcible.... .ssssososesese oe Vina seeae aac 36KG 
“person,” construed ......ses.esseseeeeee. 3602 
pror contracts not affected by restric- 
ON ..s»snsossesse oossaoocsoosossopoeo i i 
protest notices, record of................ 2av 
records aS evidence .....esesesesseserse 250 
protest Of .ess.ssssessesessesesesen. 3050 note 
rate of interest authorized............... BEBO 
excessive rates, effect of.............. 3671 
existing obligation cxcepted........... 3672 
refusal to accept, Whäat....sesssssesese 3660 
restrictions on corporations in Issuing 
AS INONCY~ cassie sede yess eesaesees 23 


retention, etc., when deemed accept- 
PeT A N PEE E E . o e o 3062 
subject of larceny .......sessssosseses wee (111 
unconditional written promise to ac- 
cept, effect Of .......ssssessssssserooo -3659 
Newspaper 
mailing without authority deemed a 
gi t eeeeeeeeeseene teense eF Fe eenesaeeseeree ee 3076 
notices of execution sales, in what 
ublished .......essossoosss AUawees eee 5273a 
officers, where required to publish... 372 
official of county, selection of.......... 310 
bond of publisher ................ceeeee 310 
publication affecting suits, to be made 
in what s esrser escrios sa Sees Sraa nos 4885 
rates for state printing................0.- 793 
state work, bill for, how prepared..... 190 


weekly publication of notice in, where 


to be made ........... AE de wie steers i 
New Trial— WA dn rate 
See Judgment. a “aa 
affidavits, service and filing of.......... 5973 
use of ........ aces nde E E wae ewes eee k 5074 
causes for ceccessiesciirrs GAG eee wis 5153 
criminal cases .........ssesosessossseo 6965, 6966 
damages, smallness of, not to author- 
ize, when cosas 05 waco eng tks es seeweo es 5073 
defined eeovoeeeseneeeeeeeaneseeeene ee F OHHH HHA Oe 50.9 
discharge of jury gives, when.......... 5007 
eminent domain proceedings, cities 
first ClASE ..ccrescress rassesescim reis ees i 
excessive Verdict .......sesesesssese 5071 note 
granted, when ...... ETE E Sea caren 5001 
grounds, how specified........... eerie: 50.2 
misconduct .......... a ected eats ... 0071 note 
newly discovered evidence......... 5071 note 
affidavits showing .......ssecsssso. nee 5076 
newly discovered grounds, petition for.6154 
notice and motion for...............eeee 5015 
BUTDPISS: is 5 vdias dco dies kisi acess! aisea 5071 nore 
New Whatcom Normal School— 
See Normal Schools. 
New Years Day— 
legal holiday .........cceeseeees NORIA IETEN 47 
Nolle Prosequi— 
abolished .......... aie edema ewe says 6915 
Nominations— 
See Elections. 
Non-Resident— 
estates of minors and insane, sale of.. 
an e a owe oe ae tes Sie eee ce we 6447 note 
estates of, of unsound mind ........ T- 
fish, prohibition against taking......... 7391 
not subject to commitment to insane 
hospital, exception .......06 cecseesee D000 
removal of ward’s property by, when..6419 
security for costs required, when...... 5186 
statute of limitations applicable to .....4818 
summons, service of, upon ...... . e o . 4877-4880 
Non-Suit— 
granted, When .....sss ssseoe (sero tee we aaea 5085 
judgment of, effect of .......... ERE 5087 
Normal School— 
admission, requirements for ..........5.- 555 
board of higher education to prescribe 
rules for admission ...e.s.ssesesessoseeo 59 
course of study ....... ee ere te 50 
designation of boards .....sssesosssosooss 2543 
diplomas and certificates ................ 2551 
establishment Of ....esse cccccccccccscevcs . 2DAS 
places where ....esse oee Erse a RECE G . 2543 
library deposit .......... EE eee 2554 
manual training department ......... . 2550 
model school or training department ...2550 
qualifications for admission ........... . . 2592 
text books, free ....sessses cce Ceea Dems 2554 
tuition free, except to non-residents.. ..2552 
Board of Trustees— 
appointment of ........... i pROdica wes owen 2543 
blennial report of, to govermor..........2001 


Boar ane nous’ may erect and main- 
a n eeeoevoacunveeven oe soe 8s 8 @ eeenaneeeooe eeeeoesnegasdd 
by-laws, authority to adopt ............ 
certificates and diplomas, when granted 


meetings, when and where held ........2548 
not to be interested in contracts, etc...2558 
penalty .....ee0. 2558 


organization Of ........ssse csesecssoseasoo 2545 
powers and dutles of ...es.s.ss eee. PEE 2546 


Notice— 


Notice to Quit— 
Number and Gender— 


Natsance— 
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quorum ....s.sssesos setae E EE A 
terms Of ..cceceeees TE er Ty ey aso | 
Principals— 
annual meeting of ..........cccceceecnces 2556 
course of study for board of higher ed- 
ucation to adopt .....sessee cesses oo. 2900 
Aüties Of sieercsru seeks. Pesner S anas e.e.. 2949 
attend county institutes, ‘when cause 219 
expenses of travel ....... re ee ey.) 


Notary Public— 


appointment and qualifications ......... 245 


bond, approval, custody .......ceeeeeeeee 247 
certificates of official character, by 
whom granted .......... ge gia aida eee amas lene 204 
fee fOr syns c ees cinean cadens. Mewar kcalew ate 254 
fee for commission ........... Soie e das 247 
fees of, schedule ......... Salata eee batale 252 
filing of certiticate ......sesssssesesssssseo 253 
oath of office, custody of . Lestueseae ramet 261 
petition for appointment ...........e eee ee 245 
powers of, protest negotiable paper, 
CUO chor kath a nee ten wae. depen wakes 248 
attorn+y as, may swear “client areena 248 
depositions and affidavits, may take.. 248 
oaths, May administer .........eeeeeee 218 
acknowledgments ...... ats Matatre Panwa sie LIS 
protest notices, record Of ..ccccceccecees 250 
record as evidence ......... ceccceceees . 250 


records, neglect to deposit, forfeiture... 251 
records of, deposited with county clerk 


on death, removal, etc...... e eE 251 

Seal of office .......esesssossss o ERES wee 247 

seal, when required .......sese sesssesesoo 249 

signature, official, how appended ....... 249 

térm of (OMICS seassiccece ess sa ones 246 
Note— 


sha Negotiable Instruments. 


See Probate Practice; Summons. 
amendment of, in punt erame of jus- 


UCO usea eas rineksa ..4894 
appeals from justices’ ‘court, EEE 6755 
to supreme Court ..esssssosoosesseesee e Od 
appearance of ....... aba ekan ae eea e eas ASD 
call of county warrants EEEE E 433 
change of county Seat .e.sssesseseseo e... 284 
election to fill legislative vacancy...... 74-75 
tO re-move COUNTY seat ,.. cc ceecseeeeee 282 


fees for publication of, to be advanced.1619 
forcible entry and detainer, how served 


ieidh Grete. E Set Brae Gitano le” wal AT Satie aade Ooo 
form and service Ol sik inet cwad aes 4558 
judgments recorded with auditor, im- 

Parto WHER aAcseaeet: ae anase “eas sabes 14 
land-office receipts, auditor’s record, ef- 

fect Ol. WS i aiis5s Ses Mheer E aaa 22 
legal, offie:rs to publish, where......... 312 
manner Of serving ...s..so ssessssesesooes 4559 
mine owner, notice of dangerous con- 

dition of Mİne ..es.ssese esosese eatre 0 
pendency of action .....sess ceceseces .. 4587 
protest, record of, evidence .....ssssseesco 25 
proceedings to appropriate land..d617, 5638 
proposed sale of county property ........ 306 
relief from defects in, limitation........ 4894 
sale under execution, how given ........ 5273 

where published ..esessesessecsosseesoos 52734 
service by mail, when may be made....4590 

manner of maki NE wkarccisene evawsne kE 891 
service of, in civil aeons PER 488ha -4594 
service upon attorney, When required. .4892 

of, when no attorney appears......... 4592 
telegraph deemed actual notice .......... 4363 
trial of ISSC so ewen QUAN eas Soeawa a ah 4970 
weekly publication of, ‘when to be madea 


when given and how served.......5527, 5529 
words importing, how construed .......4788 


ahatement by municipal authorities....3000 
abatement of, no bar to recovery of 


Gaimaees esesta sas Areas aa ESR l 
acts authorized by law are T O 3088 
ee a are, penalty for malin- 

CATE. cic cited posre case os errr ere 
cities of first class. may abate, etc....... 739 
cities second class may abate, ClO einen $55 
cities third class, preventment and 

abatement Of 6ysbaci kee dea ekeciescnes 942 
cities fourth class, prevention and 

abatement Of even cesses: oue OEE 1015 


4 
42 
18 
0 
) 
4 
€ 
97 
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3090 
3096 


costs of abating, how collected..........310 
jurisdiction of superior court over.......4663 
justice, may abate, when ..........00.22.-d098 
private, defined ..... eea aS sok sR ones SUST 
public, dettnition and PERAN preisen saI 
jurisdiction of justices over .......... 4683 
lapse of time will not legalize .........3091 
private person may abate, when....... 3096 
private action for, may be maintained 
defined eseone ese eseeeseoeanceee eos ccc ccccsese SOBE 
enumeration of ...... we. N teta] 
public officer may abate- ea S eala 3094 
remedies against ........ ETA e.. e. 3092 
practice in civil actions .......... eso e 3092 
punishment for Keeping ........ceeeeeee QUOT 
abatement Of ....esss sosososos seseo e... S097 
warrant for ..... E E cule 
stay of warrant ......ssse cvcsccsccveses DUUS 
bond ceurssessi sasidas eii wees IY 
successive owners Hable for . weccececenees3089 
warrant for abatement ........ pre eee 
what acts constitUle ....sssssese cocvcese -dUS6 
what are actionable ........ seese . 5060 
Who may maintain action, proceedings. peL 
Nuncupative ill— 
See Wills. 


Vath— 
administer, WhO May ......... cascccncess 6054 
ationney as notary may administer to 
CURT Aiieises: aen enne ari wee AAE 
county auditor or deputy may admin- 
StI cisiscue. Cate. aie baie enar 890.65 wes 
county treasurer may administer.. ' 429 


commissioner of deeds may administer 200 
court commissioner may administer.. 


A E EEA E EE E I A AE AES 355, 4729 
notary public may administer ........ 248 
mayor city fourth class may admin- 

[StS E vadbate ae eeaaeeace: 1025 
state auditor may “administer EE doe 
State treasurer may adminisier........ 159 
town clerk may administer ............ 634 


affirmation, form and effect of....6058, 6059 
when allowed ..esssssas coccccceccecees -OU08 


Coroner's JUTy  secssasseten se sansa eetegee 528 
denned. soc bu bos Re aes Oe mean Mae runie ees LOO 
form to challenged VOUCOr jacwasses Gaanes 1393 
forms of administration of....6055, 6036, 6057 
grand jury, form of ....sssesssse | asceveu 6509 
jury. civil actions ......... ee 4992 
criminal actionS .......ss.e sessesesessoos. 6936 
in justices’ COUPS ....sssss soscssosooseo 6625 
official, administered without fee....... 1615 
penalty for performing duties before 
taking Eae EES e E ice Aen | E ig crak Beach 721 
pensioners, administered to, without 
charge, when, penalty ..... ec cee ees 1616 
perjury. irregularity in administering _ 
Ho defense ses secs 8 SURE RG nasai a Sieh ewes 71 
tendered challenged voter ...........056. 1091 


Obscene Literature— 
distribution or aigplay" of, Pron BIYEN: 
penalty ..sssessocse. a E E A 7246 
indietment for ssoscriss otisaseidaseavaes 6860 
jurisdiction of justices over offenses of 4683 
obscene or indecent matter, uae 


for jury ...esesssscos E rT eer i 
Office— 
See Quo Warranto. 
vacancies, events constituting .......... 1548 
titled for unexpired term .............. 1549 
Onicers— 


See Public Officers; Fees; Bribery; 
Salary; Elections. 

bonds of, release of sureties on... .1529-1533 

compensation for unofficial services al- 


lowed certain state officers........... 551 
conversion of money, etc., is larceny, 

HONG Giutecsees aAA EEE ENEE REENE 7119 
counsel fees allowed to, when .......... ioe 
resignations of, to whom made ........ 1547 
saluries of state. pavable monthly...... 155 
term, how construed ...cecee sacece o oes wet 

Okanogan County— 

boundaries of ........- PORORAA AUeuuawdeedaes 0 


i Oleomargarinc— 


See Dairy Products. 
Opintons— 
See Reporter Supreme Court. 
Opium— 
dens, are nulsances ........06- wou ow facia 3096 
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Opium—(Continued)— 
peaerle for smoking, penalty for keep-_ 
TUR: 05 eee eee 60h ieee eieie > Coc c cree cenvnns i 
smoking, penalty for ......sessss sossesso T285 
evidence, sufficiency of ....#........... 7286 
Order— 
service of, by telegraph ................. 4898 
Ordinances— 
See Cities and Towns. 
evidence, a8 es ieee. socssoooss Babee eee 1299 
pleaded, NOW ...... cecccecceee cecncecces 4937 
Ores— 


See Mines and Mining. 
changing or falsifying, penalty ....7169-7172 
Ouster— 
judgment of 6 ie6 ates 2 ia we Sie: oP renee 5789 
Oyster Lands— 
Natural Oyster Beds— 
applications, sufficiency of description. at 


natural beds, how replenished ........... 223 
appraised and plat of ............ 2219 e 
natural oyster bed reserve, detined..... 2226 
declared sounens a a Le ee 2226 

Board of Oyster Land Commissioners— 

application of feeS .........se sesnesesecs 2228 

application to purchase .....essssscossso 2220 

appointment Of ........sssessssssssssssssss 2219 

board to inspect lands, when ........... 2220 

construction of law relating to.......... 2226 

county board to act with nsh commis- 

BIONGP mosson oien era Aube, sean ee aA 2231 
duty of, to prosecute violations of law 
relating to oyster industry .......... 2227 

fee for license ........ csssossssessosesesse 2228 

findings, necessary to report to com- 

missioner of public lands ........... 
labor on beds, may be required of 
licensees ...... .... ieee ese ewer sus 
penalty for failure ......... ssscsoseses 

meetings: OF sieiosererow ceoreirie Keed wes xX 2223 

minors exempt from ‘license fee, when. .2228 

organization Oof .......ss. sessssasesososses 2219 

Oyster license may issue ................ 2228 
penalty for gathering without........ 2228 
Oath of licensee ..... ccc cece ec cee eens 2228 
duration of license ........... 0 cece cee eee 2228 

platting of, nlats to be filed, where..... 2224 

powers of fish commissioner may be 

delegated to board ......... ceceeeees 

power to make arrestB ......... sessseseso 2227 

public hearing, where held .............. 2221 
NOVMCC of seioecdss sofrer est seat Wheases 2221 

qualifications of members .............. 2219 
terma os oes ee e> Aas bees che Saree ocean aaa 2219 
Umitation On seis sce: eee cae ace eevee 2228 
removal of ...... .s.ssscee scessocssroere 2233 

TOCOLGS: sorrseis arceri oaeiae Cei . 223 

refusal of application, when ............ 2221 


subsequent applications, limitation on.2221 
reservation from sale or lease of certain 


PEN N E E A E OE A aseateed 2219 note 
from use, when ......... sesssose sores 2230 
noh commissioner's authority regard- 

NE ponu chee Enar on ENS P 

restrictions, extent Of ......s..ssassesesosse 2234 


Acquisition of Oyster Land— 
abandonment and reversion to state....2240 


application to purchase .....sssecsesooes 2235 
who may make ..........2. osessosesseso 2235 
fillne and notice of ................ eee 2237 

appraisal, etc., Act of Mar. 26, ‘90, how 

far governs sa. eek. 46k eee) eseicéecscss 

construction of AW. .......6. coeceeeveees 2241 

deed, conditions of, reversion ........... 2243 

deed fOr oie oils, - 5 ee ine sosoo ESER 2236 

preference rights of occupant ......... 2237 

purchase price Of ......ses sanacivese sess 22336 

right LO purchase .....s. we ese dass ossee. 239 

survey and description, how made.2235, 2236 

Who May purchase ...... cece ee cece eee s. 2240 
obtin title saceuccs GSoeetiebaw al porian towne de 

Oysters— 


S.e Oyster Lands. 
Lieensing Natural Beds, see Oyster 


Lands. 
beds, removal of planted period al- 
FOWE caters cud eG ete eueda aeae oe barat 3364 
rights acquired by discovery of....... ane 
PrOCOrGINES to aquire cecceccece eee es 3202 
penalty for gatherings on ..............9565 
possessjon deemed evidence of gullt. 3270 
dredging natural beds, unlawful......... ITR 
PENATU nck aeiebis “ateretinters Ree 3304 


gathering from natural beds, method 


requüired saeciccseese BPRS as ewee Saieldesine 3312 
penalty 5k aeeee Gases Cease, eaa den 3372 
industry, violations of law regulating, 
Who tO prosecute .......... cece ecoeeee 2221 
legal period for gathering ............... 3375 
penalty <06.caw seus riiki sei ereas EEEa 3376 
natural oyster bed reserve, defined..... 2226 
natural beds, how replenished ......... 2232 
oysters on planted beds, personai prop- 
erty cicadas oeseee, COMORE OAR PRENS 3366-3367 
fenaliy for taking ..... Ss esaaeess 3306-3367 
“person,” defined ......... cocccaceees . 3360 
removing oysters from planted beds, 
penalty 6 kac cede oreren tane Sehee sees 3369 
action for damages ........ ssessssesas 3369 


reservation of beds from use, when....2230 
small oysters to be returned to beds... .3371 


penalty (oc6 oissa. ses Gaceaee- 48 wees Aes a A 3371 
inlawtal to dredge for ........c.ceceeees 7396 
Pacific County— 
boundaries Of ......s hess Aawes sooososooo 21 
Pardon— 
See State Board of Pardons. 
application for .......sssesee ossessesocos 205 
governor may, or commute sentence.. ..6997 
register to be Kept Of .....ssssssssessseoo 101 
Parent— 


See Children. 
consent of, to marriage, when required.4479 
habeas corpus, entitled to, when......... 5815 
penalty for violating law regarding de- 
fective youth .....ssssse snososoesosseo 2590 


Parties to Action— 


See Actions. 

Parties as Witnesses, see Witness-s. 
assignee of, chose in action, may sue. .4835 
claimants, protection of interests of... .4845 
conn titles to school or university i 


donnietink claims to property ee ei 4843 
contempt, in proceedings for............. 3803 
defendant may Semana assessment of 
damages ......... (eee Sa E Ea 4 
designation Of | 66.65 400555 ssossess vee bees 4794 
disclaimer and deposit. of property eee 4844 
executor, trustee, ete., May sue, how...4825 
forcible entry and detainer ....c.....ecee 59 
freight rates, modification of ............ 4328 
guardian ad litem, appointed, when... .4832 
husband and wife must join, when..... 4826 
may join, when .........6-6 csceeccecees 4827 
infant to appear by guardian ad litem .4832 
injury or death of child or ward........ 4829 
interrogatories to adversary ....... 6009-6013 
Intervention, Im ......ss. sssersses ceccecves 4846 


limited partnerships, by and against... .3617 
loggers’ liens, joinder in foreclosure. ..5946 
mechanics’ liens, joinder in foreclosure.5910 
necessary, Who are 2... ccc cee sosessesssoo 4833 


new parties, how brought in ............ 4840 

entitled to summons ......... ..... rere 4841 
one or more may sue for all, when...... 4834 
DATUON siciecds (ectidvees ioira seiun 5007-5559 


perpa injuries, survive to wife or 
CHIA Aerenea ecaa aaa anaes Steen 
persons severally abie, may be sued, 


HOW: .icctaden sald bimader OESTE sees OES Tet 
purchase price of land iener EnEn a 4839 
real parties In interest ........ sosssssooe 4824 
representatives or successors may be 

substituted. when ........ a SS 
seduction of daughter .. ...s.sese socoesee 4830 

unmarried female ........ cceccceccsecues 4831 
special proceedings, parties to, how des-_ 
ienated secese cose Sanesctiec ke  Saeweees 5T 
street grade, damages for change of....1253 
substitution and interpleader ............ 4842 
survivors or representatives may sue, 

WAEN oscense eorr naasen Oeeeern sae E 
trade mark, for unlawful use of, by 

COPPOPraAtlOM: 25.c vas deer aheeeek. Gow tees 3 
trustee of express trust, defined ........ 4825 
wife as separate party, when ........... 4826 


Partnership—Limited—: 


actions by and against, how prosecat.d. oa 


certificate of publication ................d8l 
false certificate, Habilitw on ........... asia 
COMES TIN. OL soeces te. Suacweraewees” dans 3611 
dissclution, how effected oo... ccc. cece ee 3618 
formation of, requisites for ............. 3612 


impairment of capital stock, effect of. .3616 
liability Of Members sesoses ce cee eee ee eee 3611 


Paks tre wy 
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Personal Property—(Continued)— 
unclaimed, sales of, how made......... 3061 
return Of Sale ......... cccccccccccccccees 3062 
proceeds of sale, how disposed of .....3063 
surplus pald to county treasurer .....3 
duty of treasurer ..... ba 


perishable, how sold ......... ere 

fees of officers ........ ...... SA 

unclaimed moneys in hands of public 
ofticer sc isiecec ous. besseseses sore kee, Hees 3074 


payable to state treasurer for use of 
permanent school fund, when ..3074-3075 


variance in claim of ownership ......... 4952 
venue of actions affecting title or pos- 
Session .....sss sassscsosose owen Cae ass 
Person— 
how construed ......... ........ e ccc cc ee AIB 


Pest House— 


establishment of .......... ccc ccc ccc eceee 2983 
Petit Larceny— 

definition and punishment .............. 7109 

urisdiction of justices over ......... A | 


Pharmacy— 
See Board of Pharmacy. 
Physician and Surgeon— 
See Medical Examining Board; Vet- 
erinary Surgeon. 
certificate and bond of, on receipt of 
body 


eeoeerenrsaeeeee es senescence e @e@eeeeceace 


tutes .......... Seo Ad Kwenweagare Se EET 15 
Pierce County— 
boundaries of ............ ee ere 22 
Pilots— 
See Pilotage; Vessels. 
Pilotage— 
Pilot Commissioners— 
appointment of members ................ 3216 
board, meetings of ....................... 3218 
by-laW8S ......ssssses Adecscedce one o. ORNA 3219 
e e i not to be interested in pilot 
(07: E AEON EEEE oceta Dewees wbeeer ces 
oath Of erlisionea Choe di a a ee 
Puget Sound boaid ...................... Die 
qualification of ......... dinate: "6 ob EEE aro ee . -3216 
BEB E E E Pete's ei: led Geica tees . . 3219 
secretary, appointment of ..... AETA 3220 
_ duties of ........ ohana) Wow ban es E P 
llots— 
accounts to be rendered by ............ 3237 
appointment of ............. sesos RRE 3222 
bond of Cesc ct Sacae eeedeoss ucts: IIA 3224 
amended, may require ................. 3229 
commissioners may suspend, when 
CARE RG a Pele Vode are. ee eeevesess sea. 3220, 3228 
complaints against, how presented... .3232 
examination and qualifications ......... 3223 
governed by what laws ................. 3240 
intoxication, penalty for ............. . 3229 
license, application for ................. 3223 
license fee ............... as does iamh 22 3040 


e@eeeereeeseesseesnecese - 


preferences designated .......... ......, 3236 


rates of ......... T EA EA T . -3241 
responsibility of, ceases, when......... 3231 
rules for government of ..........seeee 3234 
taking to sea, penalty for .............. 3235 
vessel, liability of for pilot fees........ 3238 


Columbia River— 


board of pilot commissioners, appoint- 


Ment viweveseiae ee sss diesen - bawskansd 
fees and expenses of ......... ETE 3257 
funds for payment of ......c...ceseees 3257 
forfeitures, etc., jurisdiction to de- 

termine @eeeseeesedse es eeseoeenesvee LE EE EE E EE 
Oath. sisrccssr ssoi scanccdes PSE EA 3244 
term of ....... PE RER T E E 3244 
vacancy, how filled .............-02+--aath 
report proceedings to governor ...... 3244 

branch pilot, authority of .............. 3245 


coasting vessels not required to accept.3245 
commissioners to visit bar ...........0. 


deputies, may appoint ....... ceeccacees 
fees for, half and quarter rates ........ 3246 
vessel, liability for pilotage fees ...... 3245 
Pilots— 
bar pilots, duties of .......... A S 3249 
board may suspend or remove ..........3204 
bond of .......eseses soossseosoo reper errs.” Ts 
consignee liable for fees of, when ......3256 
detention of, and carrying to sea, 
penalty ......... EE S ereen ataw 
duty to aid vessels in distress ......... 2251 
exemptions from pilotage ............+. 3253 
license not granted to owners of tug 
boats secceooeao ococooooohao ë oooococoooo 
loss of vessel by, liability ............... .3252 
pilot boats, supplies for relief to carry .3251 
qualifications necessary ...... Seana eE 3250 


Place of Trial— 


See Venue of Actions. 


Plaintif— 


See Pleadings; Parties to Actions; 
Costs. 
defined @eveasveaeveeede (E E E O E E E o esssossooea. ATIA 


Plats— 
acknowledgment of .........26 scccccees 1262 
additions, recording of .........sccccsees 1261 
eee that taxes are paid to be 
e @eeeeeaeoneoees (E EE E E E E r E E LOE DE SE EE E EE EE EE EE E O 
cities may regulate manner of survey 
ONG plat sacsiecansd oroad Sine EEEN GEN 
congressional townsites, filing of ...... 1304 
copy of, as evidence .......... EET 
defective how corrected ....... eaa 1274 
defective legalized ............ ooo Sesine 1272 
deposit for taxes to fall due........... 1263 
donations noted, effect of ............... 1276 
over tide lands, public highways ..... 1264 
fine to enforce ........sssssessosso E DA Es 
official plat, what deemed to be ....... 1264 
recording, conditions precedent to .... 412 
recording of ............ . Raw thee weer PEE 
streets, etc., platted are public high- 
WayS ......6.. Wade eae A oud Brats oe s 
over tide lands, public highways..... 1265 
unoor contract of corporate authori- 
ties ...... Chad Sete senesi was eoee oaea 


vacation in unincorporated town ....1267 
application to commissioners court.1267 


proceedings On .....es.sesssesseese 267, 1268 
vacation, effect of ......... ... Te 1269 
vacation, in unincorporated town....1267 

proceedings, method of .............. 1270 
vacation of, in unimproved town or 

addition, when ............ ccc cece eee 1271 

Pleading— 


See Criminal Procedure. 

Answer, see Answer. 

Complaint, see Complaint. 

Criminal Actions, see Criminal Law. 

PDemurrer, see Demurrer. 

EFiectment, see Ejectment. 

Issues, see Trial. 

Justices Courts, see that Title. 

Mistakes and Amendments, see 

Amendments. 

Reply, see Reply. A 

amendment, etc., of, in furtherance of 


justice ......ssssss ceseco EPEE E EENE 
answer in action for property dis- 
trained .......... R E I EEA 4941 
bil Of particulars i644 cca eakewds oases 4930 
ay or town, existence of, how uoan 
Oo eich a Je Wile di a aa a ara Geta ate oeeete 
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Pleadings—(Continued)— 
complaint amended, Pree nee when 


ie SUES GAREEED Uolene Bas Sadak Oa ele beeen ees 4910 
conditions. precedent, “how pleaded ..... 4934 
construction, liberal required .......... 4931 
corporations, affecting ......0 seos 4253 note 
defendants enumerated .........006 eons 4904 
defendants in foreclosure of loggers’ 

NGS: ccviceiacears E Reesesed. T 5 
demurrer to part and answer to part..4914 
errors, harmless disregarded .......... 4957 
falsely charging crime, when action- 

able a5 xutodaxa ocior bene weer ee Soe 49 
fictitious name, defendant designated 

by, when ......ssso sssoecoos i Renee as 4956 
filing, order for ........es sesssesososessee 4972 
filing, when to be made .....ssssosssss.. 4972 
habeas corpus, rules governing ....... 5824 
indefinite and uncertain, how Connect a 

CO E A E ewe eeees ance Wians 2 
informal, striking Out ......... essees. 4955 

amendment Of ........00 sseesosssssssee 4955 
irrelevant and redundant matter, how 

stricken, when ...esessesos oscssssosee 4932 
joinder Of causes ........s. sesosescsocseo 4942 
joint debtor after judgment ............ 5124 
judgments of courts of special juris- 

diction, how pleaded .............00. 4933 
libel and slander, answer in justifica- 

tlon and mitigation ee er ae ere 4939 
libel or slander, how pleaded ........... 4938 
lost or destroy ed, how substituted ....6063 
material allegation Getined ses cese wees 4944 
material allegations admitted, when....4943 
objections not taken deemed waived...4911 
ordinances, how pleaded ....ssessessnoos 4937 
plaintiffs enumerated ......... sesceceees 4904 | 
private statutes, how pleaded .......... 4935 
proof, not to be deemed on trial........ 4927 
proof, not to be used in criminal pr 

ceedings ........ Se eee eae PEE WAR ws eee 4926 
QUO warranto, IM ........sess eocceses e... DTA 
rules to determine sufficiency Obs dees 4403 
service of ...... E E, to D PE eR o 
subseription Of .......s.sssese sesesesssooo 4925 
supplemental, when allowed PP EEE 4958 
time for pleading, ruleS ............e00- EN 


verification by municipal corporation.. 
Verification of ........esos sssseseso. 4925, 4926 
verification, of, valid in case attorney 


as notary swears client ..........06. 248 
written instruments and accounts ....4930 
Pleas— 
See Criminal Procedure. 
Plambers— 
See Cities of Class I; House Drain- 
age. 
Poitson— 
administering to animals, penalty ....7159 
administering with intent to kill...... 7060 
in food with intent to injure............ 7001 
putting out without oe penalty 
EA E EE EE puedes ee aw goa aoe ws 7279, 7280 
unlawful selling by druggist . ook tase 7276, T2738 
Police— 
See Cities and Towns, Etc. 
Police Magistrate— 
See Cities and Towns. 
Police Matronn— 
See Matron. 
Police Court— 
See Cities Class II. 
Police Justice— 
cities class III, election of .............. 962 
JUPISAICUION: Oof See isathad We ees 962 
practice and procedure as in jus- 
tices” VCOUPLS) oe cease eh Oe eee of? 
certiorari and appeal from ..........0... 9R? 
cities class IV, election ................ . 1036 
jurisdiction, practice and procedure.1036 
certiorari and appeal from ........... 962 
Poll Book— 
See Elections. 
Poll Tax— 
auditor to furnish blanks, how pre- 
Pared cess oss cewe 55s eee as pinleri 3825 
cities class III. may impose ............ 938 
cities class IV. may impose ............. 1011 
garnishment of wages, for proceediIngs.3822 
hours of labor required ........... 3824, 3826 


per diem of labor allowed........ 3824, 3826 


liability of employer for ................. 3822 
| list of residents subject to, assessor to 
certify, When ......s.s sssooeesoe G 
| militiamen exempt from ..............+. 
| notice to persons liable to work out 

SGaete se Meee do Seaeies eu SeEsaaObed,. OOeO 

| payment of, in labor ...ssseesssscsee eee es 3823 
i receipts for, regulations affecting ..... 3825 
. supervisor to account for on surrender 
' of OMICS socrcccsseras resne se t siea oaea 
| eapo raor to pay over to treasurer, 

w en eeeseeeoeoeesn e@8@8esveesee @eeseeoveavesne ee 
township, disposition OL scsi nr weeds s ines 669 
when and by whom collected..... “3821, 3822 
Who liable for ...ccccccccce cocvccccccesessobed 

| Poor= 


See County Commissioners; Pauper. 
Posthumous Child— 


inheritance by ...ssesecs Sees s Pesdvaveees 4634 
:. Postponement— 
See Adjournment; Continuance. 
Pound— 
See Township Organization; Cities 


and Towns. 


cities second ciass may establish, ete.. 85d 
Power of Attorney— 

auditor to record ........ssse soosssoo eaves 

conveyances, how executed under ... 4541 

husband or wife, of whom authorized ai 

EEE E ERI N E A E E E E 45 

| insurance companies, foreign, to file. .2818 
regarding community property ........ 4542 
i former powers, validated ............6. 45143 
' transmission of, by telegraph ........ 4364 
Practice— 


| See Pleadings; Criminal Procedure; 
Justices’ Courts; Probate Practice. 
rules of, supreme court may Decree 


Jie cauew eas: re EA Sous. GGGeasoeae cess esnOd 
! superior court may prescribe ....... 4673 
Precinct— 
constables elected by ........-..eeee: 547, 549 
; division and aiteration of, when to be 
MAG: idiwcus diss. weaweaenden.. soe Peres 1368 
' division of COUNTY Into icvsswes cies ead es 1354 
' division of, effect on justices’ duties.. 566 
election, how established ............... 354 
existing, abolished in township organi- 
ZALION: Seoce reene ,odasasne se. OR seated 
justices elected by, number authorized 
Dh Wty neste a angle ee © oe Midas Bnet, bo7, 558 
officers of election, biennial, day of....1882 
resisiration of voters in, When re- 
GUILE, asear orena ekai iaaa Goes 1445 
‘Presidential Electors— 
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Private Way— quent will ......... ees. andene skerta 6136 
appeal, when and how taken ........... 4022 copies as evidence Ee aw Ea eee 6138 
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executor named in, to produce, when.6093 persons disqualified as ......... eres 6195 
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= 9 
distribution ordered, when .............. 6355 alternative, what must state s771 
estate in different counties, how di- appeal from sacccevess cosine 44 0atees note 5776 
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rental, disposition Of ........s sessosssss 2183 
lots, how appraised ....essssscs cece eens 2171 
plats, preparation and record of........ 2172 
where deposited ........  cccccccvcnccees 217 
notice of filing, publication ............ 2174 
Sale of, how made ........ sseoseseesrosse 2181 
streets, etc., power to lay out ...... eiea 2171 
former dedications of, validated ...... 2171 
survey and appraiseméent of, first class.2170 
second class, price Of.........eosss.. 2179-2179 
how measured and platted ........ 2178-2179 
unsold, may be leased, how ...........0.- 2180 


Harbor Line Commission— 


board empowered to accept gi ts of 
lands Vee owes. Sede a Oars, weaebsyscseae ens 21 
escheats authority OVET horreei etis 2155 
power to issue subpoenas ENEE 2189 
by whom to be served co.cc. cece eee 2189 
contempts, punishment for .............. 2189 


harbor lines, power to re-locate, when. .2185 
improvements in harbor area exempt 


from taxation, when ...... c..cceeeess 2191 
lease, restrictions concerning essees. 2183 
maps, plats, etc., custody and record 

Of ements: Bwana” Oea SaluAle OE dade ‘ 
may lease for wharves and docks...... 2183 
powers of, over harbor line areas........ 2183 
powers transferred tO ........ cecccccess 2187 
preference rights to improvers of...... 2185 
present board succeeds to powers of 010.2196 
state to reserve certain rights ...........2183 
trespasses or damages on, commission- 

er to DPOSECULE® essees (een Ne Vad ox ana 2195 
Witnesses, fees Of...... aessa acces ecceees 2189 


Publie Building Grant— 


commissioner to provide for disposition 


Ol gorda EEE E A AE Bue! A ee ee 2245 
funds arising from, to remain iniact....2244 
injury to lands, penalty ...........eceee- 2252 


lands not to be transferred from .......2244 
limit of acreage to be sold at one sale. .2245 


subdivisions to be offered .............. 2245 
notice of sales ......ss Sew dwes Wea tee ed pes 2246 
who may conduct ........ A @eawacews N 2246 
terms. of J henson) ones EIn G 2247 
contract, form OF ...... gaa dace’ sessseo 2247 
sale to highest bidder ...... .........008. 2248 
vavyments, manner of, record of ......2249 
Void, WHEN: givsiwas edinen wien: Meade ees 2250 
patent. when to ISSue .......ccccecceves 2251 
` NOW executed ......s ccccccccccccccnces 2251 


sales at public auction at county seats.2245 


School and University Lands— 


deeds to university lands validated. . 


sarah a e vad are: cease weer) GCE Makes 8 ‘note 
parties to, and rights determined. ...2120 
payments to be rendered, when ........ 2121 
practice and procedure, appeal ......... 2122 
suit for confirmation of title to, how 
BOURNE: sycdaw.e Peed an chee eee e a eee 2119 


title to, former purchasers may secure.2118 
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Public Lands—(Continued)— 
universiiy lands, selection and sale of. .2485 


When may ve sold ...... eee ed bees seve 2480 
disposition of proceeds ..........+5+2-.-2480 
Seattle Tide Lands— 
disposition Of unsold ...sesses cece eee wees 2209 
plat of, to be revised ......sse cee ecececees 22 


nature of corrections to be made .... 
appraisementi of iots, etc., affected by 


readjustment of rights and titles here- 
tofore granted .......cee seveee 
Public Libraries— 
See Library; State Library. | 2 
property of exempt from taxation....1639 
Public Nuisances— 
See Nulsance 
Public Officer— 
See Officers. 


esseer 


complain of violations of law............ 7219 
conviction vacates office............. ... 1221 
corrupt refusal to execute process, 
pënalty. cesrsssics sedurre Ersa veneus 7210 
extorting illegal fees, penalty....... oe A218 
inhumanity to prisoner, penalty........ 7211 
moneys, failure to pay over, penalty..7213 
neglect of duty, misdemeanor...........6773 
non-feasance and mal-feasance, pen- 
alty s... Pecos KM Con E E E 7212 
performing duties without taking oath, 
ete., penalty ........... Seueaee ees e.s.. i217 
refusal to assist, penalty ...s.sssssseess 2 1209 


refusing to receive prisoner, penalty. .72U6 
resisting in execution of process, pen- 


Alty aaeeea GAS ea e sae TTS T208 
usurpation of authority of, penalty....7210 
venue of actions against...... aoa ka Pale 4853 
wilful violation of auty, penalty.......7220 


Public Printing— 
See State Printer. 
Public Property— R 
unlawful injury to, penalty.......7299, 7300 
Public Property Comniissioners— . 
manner Of Sale ..... cc cee eee eee siwema sewi, oO 
members of board ............. pavaduo cade 109 
moneys realized, how. disposed of...... 202 
power to sell state property......... we. 201 
Public Schools— 
Sce Schools. 
Public Works— 
Contractor’s LBond for, see Mechan- 
ic’s Liens. 
Puget Sound— 
See Pilotage. os 
detined for tishing...............008. 3313, 7381 
Payallup Indians— 
conveyance by, how acknowledged....4002 
May lease lands nc.g:is ives eseee tha es ewes $501 
Quail— 
See Game Laws. 
Quarantine 
See Board of Health; Sheep; 
mals. 
Quieting Tithe— 
action for, who may bring.............. 5300 
service on absent defendant.........s.s. J00 
Quit-<Claim Deed— 
See Deed. 
Quo Warranto— 
action to recover forfeited property...579] 


Anl- 


attachment or imprisonment to en- 
torce Order esc essnniras osa cewek A 5787 
costs, Who Hable for...... ccc eee eee eee 5792 
damages, judgment no bar to action 
fOr eei ea yess arent hoea E a t e ENAN 
defendant to deliver over books, ete..5T86 
information to annul patent, ete......5793 
by whom filed © occ ica beeen tacemans DH 
consists Of WAL Loo. Lecce cc ee ee ce ee ND 
may be filed, when ............. 00. DINI 
judgment against corporation..........5790 
of ouster or forfeiture......... 2... TSU 
in trial of right of office..............5785 
name of person entitled to offlee to be 
Stated steers aahaaeses oete eos eouees HT83 
Pleadings and proceedings. ............,. oisd 
relator to take otfice under judgment, A785 
service and return 208 cee tock cere ecawnc ent 
superior court MAy issue............00. 4g} 
Supreme court may iSsue.............0.- 4650 | 
WHO may file 4 oxcad cr5 sada veda cnwen nets 


Ratilroad— 
conditional sales of rolling stock and 
equipments Of 2.3. co eorees wwe Gh ce een 4588 
death caused by obstructing, murder.7037 
designated as ‘‘post roads’’.............4597 
endangering life by obstructing, cic. .7036 
malicious injury to, penalty............ retry 
not to discriminate against telegraph 
or telephone companies............... 435 
unlawful injury to, penulty............. 7295 


Railroad Company— 
Duties and Liabilities Regarding In- 
spection of Grain, see Grain Inspec- 


tion. 
Raon of, see Revenue and Taxa- 
tion. 
action to modify schedule rate.......... 4327 
adjustment of proportions, proceed- 
ings to determine ................005. 4317 
agricultural products, defined.......... 4513 
maximum rate per ton................ 4313 
bonds of, limitations on issue.......... 4256 
bond to protect liens of mechanics... 54" 
canals, power to cross railways....... 4335 
damages, how determined............. $355 


appropriation for right-of-way, e.c..4334 
carload, defined 
carriers not to embarrass sr:ippers,*«-tc., 


penalty 2a dihepese OANE aT a eee: 4320 
connecting line may require piepay- 
ment, Whën sasssssicsceritescrikeseees 4318 
refusing to accept, liability for....... 4319 
consolidation of stock, etc., how ef- 
fected ieee act shin AEE Bans Seka eet 4304 
construct scales for weighing lumber, 
etC. essdece ar saces at IRT EEEE 118 
contracts, waiving penalties, etc., fur- 
bidden sscceeweavees chek ee EER] 
penalty and evidence ..................402 


control of within jurisdiction of state .4306 


damages. suits for, where may be 
brought ............ ee ae er eee 310 
discrimination in distance of haul for- 
bidden y odbaopenwsrtete” Seed Gow eccss 4321 
penalty and evidence .................. 4324 
duty to construct crossings with guies, 
CLC WHEN ods, owing ov dial Beacon elk 4332 
failure to construct, penalty.......... 4332 
extension into state, route to be desig- 
NALE ses Sia Sones wo ye es ae tek 4305 
extensions and branch roads, may be 
Dult eter penes aed donk whee cane vee 4303 
extent of appropriation for right-of- 
WAY i eae weet eeageaecl. TA a S 4334 
facilities for transfer to be provided. .4318 
freight, damages for failure to for- 
ward cea it cat Mode Bs oO nth Panky a 4309 
to be forwarded to destination........ SUS 


irrigating ditches, powers regarding. .4212 
judicial decision. effect of upon act...4330 
legal rates to be deemed conclusive, 


WHE cular amtaitnr aeia Aea E Ee 2 
liability of, for refusal to permit con- 
struction of telegraph and tele- 
phone lines on right-of-way......... 4397 
lumber weigher’s weights, must ac- 
Cept, penalty cos take oie nGe eat oay eae 3121 
mandate to enforce shippers’ rights. .42 
may appropriate highways.............. 4034 
may appropriate publie Jands.......... Tut 
may bridge navigable streams,........ 4307 
may enter lands for survey.............. 4333 
maximum rate in carload lots.......... 4514 
maximum rates apply to connecting 
ICS? 266 Cicetsr scans ae dain ent 4317 
powers and duties in construction 
along navigable waters, eic.......... 356 
right-of-way through detiles, cle... 4G 


damages for crossing, how deter- 
MANEU cc ermal onsets maa betsy Be on: 335 
shipper may replevin goods. when...... 4325 

stocks of irrigating companies, may 
OWM sais ae eaeee Senne: SSSR bau E e ons 4311 

unequal or unreasonable preferences 
forbidden 2550 sale acu aiehae Maz ga areca ones 4323 
penalty and evidence .................. 452 


Pleadings and Practice— 

appeal, how taken.............. cece eee eee 4327 
in cases of a Ree RSM wide bah eawe coe Woe EEA 

attorney general may employ Special — 
counsel 


eeeeeer ane eee ers eoe nec ene 
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Railroad Company—(Continued)— 


allowance and pay for.........cccc cece 4329 
certain railroads exempt from opera- 
tion of “AC. ep erise aod See ota Peace 4331 
failure to fence track, evidence or neg- 
HECNCE folie evcane ee uo otek ican aie 4332 
interested companies may join as co- 
plaintiffs ........ Mie AE “ead ecev ated Ries 4328 
penalties recovered, disposttion of..... 4331 
proceedings in case of replevin........ 4325 
punishment for unlawful charges, evi- 
AENCE heeren a E a S a wchisee, 4516 
State to be sole defendant.............. 432 
Rape— 
administering drugs to effect........... 7063 
assault with intent to commit, pen- 
LILY. Ceea arn e i EE A EA aa A Loe oa 
definition and punishment .............. TBZ 
forcing woman to marry or be defiled. 7d 
homicide in attempting, penalty........ 1030 
instructions ......... eee, aE an 6946 note 


See Conveyances; Deeds: Descent; 
Ejectment; Mortgages; Revenue 
and Taxation. 


to quiet title of................ ENOTE 5900 
commissioners to convey........... 5300-530; 
execution sales under....................5283 
jurisdiction in actions involving title 

RO ondaa weep cetere. ea duce A a a 4663 


for rents and protits of................ 4798 
for use and occupation of............. +798 
parties and judgment in action for 
purchase price of..................... 4839 
possession of, statute of Hmitations 
UPON siden raene e ane a ...4191, 5501-5503 
venue of actions affecting............... 4852 
Receipt— 
See Warehouse Receipts. 
from United States, recording.......... 422 
Receiver— 
a Supplemental Proceedings: Sher- 
iff. 
appointed in attachment, when........5264 
in what cases........ netee E NTE OU 
DONG. Ol sa euaecd aiid een AaS ena 457 
surety companies may make......... 14 
costs of included in expense............. 1535 
defendant to satisfy part of claim ad- 
Mitted seereis arenans e aa 7 Ode) 
defined wo... cee. cee eS ee Tey ree oi 
disincorporated cities may have........ 1o55 
provisions atfecting ............... 1050-1669 
laborers’ liens, must pay, when........ 5923 
ONE OF E vnaoncaemirnd Meccan DT 
DOWOUS OD terere eee tu wnnwtagadonedawe elas 
sheriff as, in logger’s lien cases........5941 


punishment for ......... eT ERs ent EE 7116 

Recognizrance— 
See Criminal] Procedure; Justices’ 
Courts, 

change of venue, POD sees ute N oot 6797 

mistake In charge ............0.000000..... 6991 

peace, to Keep .............. seca e gai GUS5-0USS 

Surety companies may give.............. 1554 

Witnesses in coroner's inquests.......... 332 
Records— 


See Appeal; Evidence; Judgment; 
Records Lost or Destroyed, 


appeal, transmission of, ON..... ee ATR 
evidence, documentary ...... EEUN HOLD-CO4S 
judgments of essere onune.. .......D131-5138 


lost or destroyed, restoration of. .BUGL-6UTU 
Recorder of Deeds— 
Sec County Auditor. 
Records, Lost or Destroyed— 


action to restore, proceedings.......... 80635 
appeal, time extended for, when....... HG 
costs, HOW taxed....ccceecececececeeceeee. GOES 

by whom paid........................... 6070 
court, lost or destroyed, how replaced . 604 
hearing on application, evidenee....... BOS 
PET VAC: Sedative tt et ee et "A an GOGA 
probate, restoration of................... BOGY 
Substitution of copy...................... 8063 


Redemption— 
See Exemption; Revenue and Taxa- 
tion. 
Referee— 
Challenges tO oo. .ccccccccccccecccces Anank 5037 
etinition and powers..................... 4727 
fees of, amount allowed to.............. 5174 
judgment on report Of sa0ss5 ok bccn oases dU41 
Oath, unless expressly waived....... <... 5317 
qualifications necessary ................. 5036 
reference, by consent.................... 2U33 
Wwithcut consent, when................. oU34 
may be ordered, to whom.............. 3035 
report, filing of, and proceedings on... 3040 
of, what to contain..................... DY 
trial by ....... biG eae ped et Oe tw hate hn, DUS 
supplemental proceedings .............. 5315 
fees of, in....... Slack are wwielee Pad Ree bo kc use D33 
Reference— 
See Referee; Trial. 
of civil actions........... Leste wach 9033-5041 


Reform School— 

See State Reform School. 

cities first class May establish, ete.... 73) 

Refunding Bonds— 

See Bonds, Municipal; School Dis- 

trict Bonds. 

Regents of State University— 

See State University. 


Rexgistration— 
birchs and deaths ....... E Sees 2958-2963 
ATTIEC oessa Glen abd a oan See ges 4474, 4475 


See kKiections. 


Release— 
mortgages, ete...... seresa E re . 413 
sureties on official bonds, procedure.... 
asm eer Van Uda: Sloan ee ee e 129-1533 


surety companies, how effected .........1537 
Religious Society— 


See Charitable and Other Associa- 
tions. 


Removal From Ofiice— 
power of governor to remove, when..107-109 
Rent— 


See Landlord and Tenant. 
actions to recover, on realty ..... 0450 
foreibl: entry and UWetainer .......... .. 5042 
Replevin— 
See Claim and Delivery. 
Reply— 
Sce Pleadings. 
demurrer to part, and reply to residue.4916 


demurrer to, when may be taken ...... 4919 
in actions to modify railroad frieght 
NEUES riein karsea paet | “UAcir a arerbatd geo ad 4327 
judgment for failure to POWYS? ecsosssesss 4918 
striking out on motion, when ....... . -4919 
what to Contain ssessesse eres niran. 4917 
When required ........ centeie eee lel 4917 


appointment Of ates eda ves. days eu beteies 217 
decisions as directed, to reDOTt -¢sticaa'ys 220 
how to be reported ........ ......0.0.... 221 
extra compensation for assistance, ex- 
penses, ete, not allowed ..........., 295 
Index, volume, €tC...... ....eeeen oes 221 
opinions and papers, may take from 
Cleve S ofice seses sorsoran ook es eee. 224 
pecuniary interest in reports not al- 
VOW OU euena SCS awe cde artes Paces i 227 
proof sheets of reports furnished 
JUS: Sovesees aedes: Pea. BEN uaa aaa ee 
correction and return ........ sssceesee oot 
removal OL scssssirisa arereewd arieerasstan 217 
reports, published under supervision of 
COUT sisere ganados zo saeco gees E E ee 
Sillart of esa cae eva taae. nA aaas 217, 225 
supervise publication of reports ...... X 


See Reporter, Supreme Court. 
contraet with guncroft-Whiiney Co. 


for publication ...... ........ be cava 27 
terms Of .essssnaaosone wou E ARA 223 
delivered to secretary of state E ER a | 
distribution of, by secretary of state.... 22 
marked how, property of state., Clie 23° 
reporter to supervise publication....... 227 


- yr 


+- 


2236 


GENERAL INDEX. 


(References are to Sections.) 


Reports, Supreme Court—(Continued)— 


reports, deposited with librarian for 
certain distribution ......... . aie eects 2612 

sale of certain stereotyped plates, au- 
thorized ......esesse ssoosoesecsos sevecee 230 


Representatives— 


apportionment Of ....cecceee sessacoseecoo 59 
number of members .......+. » staerereees ore . 55 
payment of warrants Of s.s.s. seeseeeee 68 
time of election and term of Office..... 56 


warrant for salary and mileage of...... 67 
Representative Districts— 


See Representatives; Legislature. 

Requisition— T ; 

-nsion of fugitives from justice.. 
os sal CRTR O: io sates Moek Eres e. e . 1015-7020 

Reservoir— : 
injury tO ...ceceee cones gle wiliepseaweonseen tlie 

Residence— 
absence from state, when not to affect.1522 
divorce, for .....- rote tien aee sale’ Wee sols 5718 
voting, for purpose of ........ AENA 1321 

Residents— 

WHO BIE .....es ssssoseeseso socecosooseoees 1321 

Resignation E 
constitutes vacancy in office .......-.--. 1548 
county officers, to whom made ........ 1347 
other officers, to whom made........--- 15T 
state officers, to whom made...........> lod 

Resisting an Officer— 

See Arrest. 

Restitution, Writ of— R 
appeal, reversal Of ....seess.es cesereresses 6526 
appeal suspends in forcible entry and 

detainer ...s.csseses sconces O EA 5548 
real property, for ......-- E AR E 

Restoration of Property— 
stolen property ..-..seee- AE EPEA beer 

Revenue and Taxation— ? 

See Cities of First Class; Taxes. 
actions involving, jurisdiction of .....-. 4663 
auditing and adjustment of accounts of 

COLECLOTS co ccee eee eee eeree seoeeeeeeee 134 
county bond tax levy, to redeem .......- 1850 
road bonds, levy for interest anA ics 


sinking fund : § 
diking district bonds, levy to pay. .3704-3706 


drainage district bonds, levy to pay..-.  _ 
3743-3740 
VO 


eosesreneeese see seeeeeeeeesoe seer esee 


tender MECCSSMATY ...eeeeeees 
insurance premiums, 


3429 
logging roads, not exempt from taxa- 
tion 4046 
militia fund, revenues to be er<dited to.2060 
militia, levy of tax for support of 068 
mineral deposits, levy for prospecting.. 
a iy algy Svan bial a aa eae aa ey Pa bee 3195-3211 
delinquencies relating, 
auditor tO prosecute ....ssese cecevees 134 
order of payment out of estates of dece- 
CONES oses habe OK DERETA eee ees 3: 
payment of, effect on title to lands.5503, 5301 
by mistake, how reimbursed e.e... 1773 
property and stock of building and loan 
associations 44 
refunding bonds, levy for redemption.. 
1872, 1873 


tle 


».esocsvso eh eer eeoerseeor te seereereeere een eeee 
eecovreeeeeante ee eoseereeeee eee aeeae sees er 


eoneesen 


eoeereree semen eeen eee seeeee 


road and bridge purposes, levy for ..... 376% 
fund, levy for .asccccne ssesssecseeeeees e3520 
road taxes, purpose for which applied. .3812 
how collected and credited ............ 3819 
extension on county Trolls ..........06-. 3809 
commissioners to levy ...... hin: EEE once nls 
how voted, rate Of ......ses. sacs ease sess 3807 


school debt, levy for unextinguished...24% 
achan] directors, limit of tax levy by...2382 
school district bonds, levy for interest 
and sinking fund ssc iewsies ere cee dees 23 
school levy in clties of ten thousand. 
imit Of esekese os. eae raaa A EAA 3NR 
levy for additional uses 20T 


eeeereeserseoesene wnt 


state school tax, levy of ................- 2381 
Hmit of crer obs dsatiedess 205 Ges EEA z3sl 
to be certified to county audiiors...... 2381 
duty Of auditors ........ss.s succes canes 2351 

turnpike roads, general tax for.........d80 
levy for maintaining ............6. 3353-3563 

veterans, levy to Support indigent .....2046 
Listing and Assessmcnt— 

affidavit of person listing, form of...... 1672 

assessment year, GefMed .......ee con eeee 172; 

assessor, duties of, in lisiing property.. 

aea on ea aa a a eN eae PE EE 703, 1704 
duty of, on failure to owtrain list...... 1709 
may examine person listing, under 

Oath sscsssces.n E A E EE 73 
oaths, may administer ......... ... ....1706 
preliminary work of, when io be be- 

TY eile bo oe Ee, Ree E es 1703 
report to county board, cases of re- 

fusal, etc., to list aciecsaca: soseocoo e... 1706 

bank stocks, listing of .......- ssessoeseo 1677 

cashier of, to make list of Snaneboan 
OPS E E S E 
lien on shares for tax paid, foreclos- 
ür OL.scatewa. ae eunen a ai E 167$ 
to pay tax, where and when .......... 1678 
foreign and private, lists of............ Its 
blank forms, state to furnish ............ 1672 
boundaries of road and senvol disiricis. 
tO correspond, When ......eee cece eees 170$ 

cornorations, lists of, how made ....... A) 

credits, HOW assessed Lo. cece cece eee secese IDT 

“county auditor,” detincd ...essessssessee 1655 
to extend levy on rolls, when ......... 1:19 

debts, deduction from moneys and 

CP OATS 1884-15 ese SR. BERR Swen Gu ERa 1657 


detailed list of personalty, form of.....16.- 
detailed list of real property, form of..167 


exempt, What property is ........ ..-.ee. 1559 
property to be listed ........ seececeweee 1659 
improvements in harbor area, Woe... .clil 
lands acquired by U. &S...... Ta aai 2111 

equalized valuations, dace of reference.1655 

false list of statement, penalty for ....1697 

fiscal Year, detined 2... ccceee caccvecccecs 172: 

form of certiticate to assessment roll....1710 

goods and merchandise, how listed ..... wid 

grazing animals, where listed ........... 1662 
payment in another staie, no release. .163 

“householder,” defined .......esse cevecee 1658 

fm provements, when to be listed ....... 1660 

listing and valuation, to be completed, 

THOT: buses de rset waeanewes esaa ent 703 

lists, how made .......s. ceeshiwintavcduas 1672 
to be footed, etC...... sessssss osssosoose 1710 
to file with county auditor. when ....1710 

manufacture, property for, listing of....1675 

“manufacturer,” defined ...... w.seeeceee 1013 

map of school and road districts, county 

commissioners to provide ........... 1708 
‘‘money’’ or ‘‘moneys,”’ defined .........1638 
mortgages and credits for purchase of 

realty, not Credits ...ccceee cove Eriata 1657 

mortgages, lisied as personalty ......... 1657 

“oath” and “swear,” defined .2......... 1658 

oaths. may be administered, by whom.1713 
penalty for false .......ssse socseseoseoo 1713 

omitted property, auditor to list ........ 1712 
assessor to list, when ................ (Ha 

pariies may return lists to auditor, 

WHO). ciigsaxseks inhi: Rekiaaed eee a 171 

personal vroperty defined ............ e.. 1657 
manner of listing ..... See Cita aa e chases IBH 
when to be listed ....esssse cece cece cee 1660 

personalty brought from another state, 

sting Of csv oes sede t ceuersnds EESE 1661 

lists to be under oath ........ ..... 1671, 1672 
ca at ad of common carriers, where 
E E E saws E 


gas, etc.. companies, where Hsted....1687 
Street railway, etc.. companies, where 


Isted ais inee saws Gea sa ee ek: hse a hoes 1668 
ou farms, where listed ...... c.cceeeees 1669 
personalty removed from one county to 
another, listing of ........... cceceees 661 
Where Hstod “ccas eae: arere t AN e a 1065 
“person,” defined ........s ssscssss sescoo 1638 
notice to sick or absent ............... 1705 
“piece or parcel of real property,” de- 
fined incense neier Saeweswiees Cece weed 658 
“niece or parcel of lands.” defined..... HSS 
place of listing, how determined ....... 1670 
property Subject tO ........0 cece cece eneess 1655 
En] 
lrant % AA t 
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Revenue and Taxation—(Continued)— 
railroad companies, lists of ...... .. a... 1684 
certain improvements of, listed as 
personalty ..ceevees guise. weivawesed 
failure to make returns, penalty o e e e 1694 
right-of-way, etc.. listed, how......... 1686 
real estate of, how and where listed..1691 
returns of, schedule to assessor .....1092 


“rolling stock,” defined ......s EEE 1659 

how and where listed ..... e. e e -1089-1690 
plat of lots, how designated ...........1695 
schedule of, to contain, what ...... .. L685 

to be returned to state auditor......1693 
tools, etc., where and how listed......1691 
track, where and how listed ........ 688 


..l 
real proverty, where to be listed.......1660 
defined ..... EEE E 
return as to “absent or ‘sick, i etc ......1706 
school and road district to be desig- 
nated on roll ........6. PEE 
State lands, improvements on, ‘to “whom 
listed 1 


weoeneeete se eeeseeeee ees ereseseerenene 


under contract of sale, “to whom 
listed sorcen Anese es Ee aE e sebes 
stocks omitted from list, when ......... 1671 
telegraph, telephone, etc., lines, sched- 
ule Of sersisestrs Seeeees eHives. boss <... 16% 
“tract” or “‘lot,’’ defined ..... Paisai ..... 1658 
valuation, how determined ..........++-1698 
vessels, where listed.....c.e.scceeeeeeees 1666 
words importing number and gender, 
how construed .......s. cecccces doose 


State Board of Equalization— 
apportionment of state tax by counties.1716 


Auditon president OF .....sese coccesece . 1716 
composed, NOW ...ceeee cocccece weeewessLllO 
county auditor to determine rate ...... 1716 
when “cccseeween- cs 8eueeees ‘bees eee se ewe 1717 
duration of session. re ere O L 
levy state school tax .......se sesveseceee 238l 
limit of levy ..... E biota’ aoras 9381 
rate, how determined ...... EE PAE 1717 
rolls, to be extended .......... PEES hile 
pewers and duties of ........ al 1716 


rules and regulations of ..... sahewe ee car 1716 
eecretary to Keep records ....cceesccseesell lO 
state tax, by whom levied ........s+0..-1418 
rate, limitation OM ......... cesccees .... 1718 
amount of levy, when certified to 
county auditor ....s.sesso sescso ...... IT18 
transcript sent to county auditor ......1717 
County Board of Equalization— 
abstract of rolls to be transmitted to 


state auditor, when ........... seoees 1715 
proceedings on fallure, to recelve ab- 
StVAC lcs erae coed etree. Chee iane S 1715 
auditor to keep record of proceedings. .1714 
constituted. NOW .......0 ceccccecce seccees 1714 
duplicate abstracts of corrected values.1715 
filed with whom ...... Uecctatale: <a ltoewaweler 1715 
duration of session ....... EES aes 1714 
Powers and duties ........ cc ccc wee c ween 1714 
proceedings to be transmitted to state 
auditor ....... gate eaews Pee es ees PEE 1714 
County Taxes— 
by whom levied .......so ccoccsee cvccces 1718 
certificate to tax roll, form of PE ee 1721 
county indebtedness, levy for ........... 1718 
current expenses, levy for ......s-.00. mee 
distribution of collections monthly.....1720 
extended on rolls, how..........csscccees 1720 
how levied ........ adewss wien. de vanadeaenetes 1718 


prior delinquent taxes credited to n 
debtedness fund ....ess»e sesssosoo 
rate. how determined ........ cccccccsree . 1718 
revenues heretofore payable to certain 
funds paid into current expense 
fund, when ....... sesesseso 1 
salaries, court expenses, ete.. payable 
from current expense fund, when...1718 
taxes on rolls charged to treasurer..... 1723 
tax rolls. delivered to treasurer, when..1723 
time and rate of levy ............ e..s.es.1719 
Collection of Taxes— 
abbreviations, use and effect of ........ 1748 
assessment and collection in cities of 
third and fourth classes ....... 1810-1819 


sold, CLG etic dase teee T ease EE 
blanks and forms to be furnished by 
state auditor ........ 1 


Bal. Wash. Code [I—64 


collection register li 
commissioner of public ‘lands to certify 
listS ...... 17 
counsel fees in actions against ‘revenue 
officera ......... ea ee Meme eee VE (54 
county levy for cost of condemnation. .0630 
county treasurer, oe and col- 


lector Of- ceccccesidre Cissrstsosss PATEE 1724 
delinquencies existing, how ‘enforced. . -1737 
delinquent register .......... Gadee ce eee melt eo 
distraint for proceedings ON .....cceeses 1727 

in case of removal from county ..... 1727 
exemption of realty, how claimed ...... 1743 
erroneous proceedings, not to defeat 

CAS E E A ETS EE EER E. YA 

re-ljstin ete., "authorized rer rer? Wt Y- 
fees for distraint and sale .............. 1731 
forfeiture for violating chapter ....... 1744 

action for, how prosecuted .......... . 1744 


form or tax rolls, from state auditor....1747 
assessment or tax roll provided by 


COUNUIOS iceicesi verikrors orea areias 47 
fraud or omission in assessment, duty 

of treasurer ........ wecccee R 4d 
Hen for taxes, when attaches ....... oo L740 


as between grantor and grantee, date 


o 
lien of taxes on realty, priority of.. . 1734 


may be satisfied, certificate of ....... 1736 
Hen-holderS May Pay ....c..0 csesssaesos 1739 
ron-collectible, lists of, returned — to 

auditor siese Maen ee Seek a wea we 17 

state to credit county with ........... 1728 
notice of colection ...... sessessssossoos 1725 
notice to tax-payers, on request........ 1725 
notification to state auditor, of treasur- 

er's quarterly settlement eT a 1732 
occupant or tenant paying, may recov- 
er of owner ..... i aweewwearaweeee sersan L138 

Interest rate OM ...... sessesssossesseses 1738 

personal property taxes, when delin- 


quent 
personalty tax ‘charged to. realty. how. T 
power to collect, etc., continued to suc- 


cessors, etc..... pile) Gena seu a Sacer s... 1730 
receipt for taxes, form of ...............1726 
semi-annual payments of ...... esses. 1724 


settlements of treasurer for collections.1732 
State auditor to decide questions af- 


fecting .......6. PEAS EE i 
state treasurer’s sight ‘draft PED SRA A 1732 
penalty for refusal to honor .......... 1732 


taxation and disposition of funds in 
cities other than tie class....1790-1800 
See Citles and Tow 
Cities First Class, eee “Cities I. Class. 


taxes, when due ...... ssessees acvcecccees 1724 
when delinquent ......... . P EE E, 1724 
interest rate On ..... ..ssssesecsesosso 1724 
transient venders of merchandise, duty 
Gl. EATE E E N Dee dew 1749a 
unlawful to sell, when ...............-1740a 
POPTCIUUIC 4 cane eis eds. abe sabes. Maca tees 1740b 
treasurer liable for failure to collect, 
WHEN sosis: arreska eenst eaa arena tian 
treasurer sole collector “of delinquent 
taxes Suisse tae edenisaeiess. +e oneens 1725 
treasurer’s tax roll or ledger ...... es.. 1725 
annual report to county auditor ...... 1733 
duties of auditor on receipt of ......1733 
Delinquency and Foreclosure— 
appeal, proceedings ON ...... ceccccecces 1757 
books, etc., of treasurer, as evidence..1761 
certificate of, when and how issued....1749 
contents of ...... ale: Guise ate sessesss eos. 1749 
interest rate on ..... EET RAE ssas LINO 
effect of as evidence ......... pene) 
delinquency, fee for ............cccecees 1772 


collections from sales, how distributed.1759 
deed, when to be executed, contents of.1754 


fee for, executing, etC..... csccsecesces 1772 
payment may be made before, exe- 
cüted 6555 se: eo aaco ee ensen ere: 1752 
on part of lot ............. igheisak wens 1753 
suspended pending appeal .....sssso.s. 1758 
number of tracts in. fee for .......... 1766 
vests title, recording of ................ 1766 
force and effect of, as evidence ...... 1767 


limitations on taking out and filing. .1768 
delinquent state, treasurer to credit to 
COUNTIES ieee Sea GES dds aes 

detail sheets for taxes of 1897 ..... ee.. ITTO 
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Revenue and Taxation—(Continued)— 
erroneous sales, entry, effect of........ li 2 
rights of purchaser at ..ccsessccceecees 1163 
execution and judgment ...--«.-- RS ES. 
foreclosure of lien, notice, contents.. -Lid1 
summons, subscription and service of. 1751 


by municipality, when, procedure ...lvbla 
Brocco. authorized, hearing, 7 
judgment ....s.ess oeceeee odrau ai 


fee for clerk of P EEA 1772 
moneys to be sur reapetee to successor 


of roasurer ee np enews E ee 
redemption, period Of ....-. sesesesseecee 
umount to paid OM .....e..seeee cgi aia 1755 


inures to benefit of legal or equitable 
title eeeoenene eesecees eoeeeneeeneeeseeesene .1755 
Of ccececcce seossossseco sevens c... LIGA 


esasocooso oseoooooo seeesesse S80 00% 


HOW redeemed ..cecsecee ceceseccecees 1755 
n tenants, etc., ‘individual inter- 
ests, may redeem .......- 1755 


remission of penalties, etc., "for year 
1895 and prior years ....--..- sotene iLL 
sale upon order of court, when ........ 1759 
subsequent delinquencies, proceedings seg 
on eov5nsese e2e8800808088 ee eeeeeneeee 
taxes o former years, ‘procedure to TA 
for eeceoevane oto TESE ELEEES] eeseaeeeeno eee oe 
Review, Writ of— 
BOPEAl from .......o. seessecocoe ceeaceoser 6776 
application for, affidavit ........ EPEE 5742 
commands, What ..-e-ceces ececcsccccces DIAA 
directed, NOW ....sese ceccscceee seese e.. D143 
issued, when and by Whom .......++.-+- 5741 
judgement, copy transmitted to inferior __ 
COULL oiotssaes seescoeo Saas TAE 5750 
roll, what constitutes ..... sup acne eae we 5701 
power of supreme court to issue woeee ee 6 
questions determinable on hearing..... 5749 
returnable, when ....es.e csccecceceeeecees T74 
return of, hearing on ......-- ween eee e ee D148 
review, extent Of ....eesee coccservene e... D146 
rules of practice .....ee.. R A E) 


service of, how made ........essessecsoe 5747 
stay of proceedings .....ssese esseseseoe ..5745 


superior court may issue ......... wovcees M6 
writ of certiorari, denominated ....... 5740 
Rewards— 
ease of, offered by governor, to be ie 
board of ‘audit and control, power to ar me 
eect te chee eet e ee eneeeen eh eeeeseseves 19 
eonenn: of crime for, penalty .....7200 
conflicting claims for, determined, 
WOW sa ckbii sae aaisa anaE Se Ves as eas j 
county commissioners may offer ....... 1024 


For Fugitives— 
governor may offer for fugitives from i 


justice ..esseso seseee EEEE oom 5 
payment by county eerie ae eus scath nes 1025 
standing, governor may Offer ........... 1022 
warrant for amount of ..... reissaa e.. e o 1023 


Right of Property— 

See Husband and Wife. 
aliens ...... 
JndianSs ....seeee Coee beng. “SOeeweeews 

Right of Way— 
i E Eminent Domain. 


DEE of, to do injury to property, 


eCare ie teea lass a SENA EE e 7078 
liés second class, may prevent and re- __ 
SUVA cxecssae vessem pikaa eoe 
definition and punishment OEI EES 7073 
dispersing, who authorized .............. 7074 
Ror Tuor may call out militia in case 
T a T E N T EA E 

may control OF. SUppresSsS ...sssss ossosee 100 
refusal to disperse, penalty ...... 7074, 7075 
sheriff to defend AKAN REEE EAA . 507 
tO Suppress ......00 eoeeee ere ich nets 512 
Sunday, penalty ..ccvece coccsscose soscve TOTT 
River— 
cities third class may improve.......... ABS 


cities fourth class may improve, etc...1011 
obstructing, penalty ........0. cesccecccecs 7303 
protection of dikes Pibainat overflow of 


E E “ear esse osese 3095, 3696 
Road District— 


boundaries of, to correspond with 


school districts, when ....s..sesseses 1708 


Roads Improved— 


commissioners to divide county into. ..3768 

disincorporated city, established over..1070 

existing, abolished in township organ- 
ization <cacesdicnas enri daneen nehan .... 695 


Road Supervisor— 


See Roads and Highways. 


account to successor ...cccccccsecvesccecs 3828 
apply labor in payment of taxes ...... 3770 
appointed, when and how ..e.ssssesseses 3769 
palote, excepted from general election | 
collect poll taxes uber eee eae F 3821, an 
commissioners, may remove P ERA T Y 
to canvass votes ..... oa: ated ce eames + 3109 
to- direct acasvrsts! wesaevend nTn oles eses. S107 
compensation Of ...... cssesess ssesoo e. e e S827 
duties regarding labor on public 
TORGS: cecce 20siceeed..becdsas . . 0813-3819 
to remove obstructions, eté > «668 sensed 38770 . 
destroy Canada thistles S ea Na 3770 
effect of change of county lines on.... 47 
election of, when and how held ........ 7169 
existing overseers treated as ..... T 3829 
failure to elect, proceedings on......... 3769 


have charge of improved roads ........3961 


oath and bond of ........ E E ae eee 3769 

filing and approval of ......ssseecsesese 3769 
pay over poll tax to treasurer, when...3824 
repair roads annually .......0. weccccees 3824 
reports of, to county commissioners. 22 . 3828 
supervise labor On roads ......ssssssssos 3710 
term of .....ess sssssssses 4% EAE ATE OIE 3769 

Roads and Highways— 
See Ferries; Toll Road: Private 


Ways; Harbors; Logging Roads: 
Poll Tax; State Roads; Streets. 
construction of crossings over irriga- 
tion ditches ..........22 scccvcccecees 410) 
construction of dikes on ................3697 
destroying trees in, punishment wees ee Tlk 
driving swine On .....s.sssss ccccccscees 
guide posts, etc., wilful injury to,.... 
penalty .....sscsse sssssossos 
guide posts, erection and maintenance 
of in townships ............. ..... 
guide posts, township to erect, on..... 684 
horse-racing on, penalty manae ena. 3766, “7080 
jurisdiction of justices for neglect of. .46%3 
may be fenced, when, Hcense....... 3538-40 
meandered rivers, etc., deemed public 
highways ........... 
obstructing, penalty ......... ..... 7293, 
penalty for failure to repair roads and 
DridgeS iccescosee orne eoreei de deena 
TES O VAY over ee lands, how 
(o) eieh ; 
streets, etc., platted are : 
streets over tide lands are .........ce00. 
unlawful use of traction engines on, 
penalty ..... 


unlawful injury to, penalty ............. 7295 
road supervisor, criminal violations of 
law, to complain OL asue eneen 2 
tax for, limit of levy ................... 1719 
vehicles meeting to turn to right, 
penalty ......... .. EnEV wana wks 3763-4 
liability of master ita aera gel axe aee Ge kx 3765 
County Commissioners— 
contract for improvements...............! 3767 
direct supervisor to work roads......... 3767 
divide county into road ethers Ree Te 3768 
erect gulde posts ......... ccc ccc e eee 167 


poses 3767 


order warrants for payment of labor.. -3767 


commissioner .........000 cocccccccccce 37168 
power to open and work.................: 767 
remove road supervisor ..................2767 
Supervision over .......005 secccccs areas 3767 

Laying Out and Opening— 
application for, how made ............. IT? 
application of excess work ............. 3831 
manner of application .......... ...... 3832 
deficiency certificates for excess, is- 

“BUANCG Of oi ieee Gi Gee: aden k VawiG caon? 

auditor to furnish blanks, how pre- 
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certificate of labor performed ......... 3819 
change of, through private lands, pro- 
COOUTS® Savechece ue berate nets teehee sees 3789 


claims for AmB Se: ene Fera to be 
filed census. aa aS A ac EEEN 
esos to levy ai when rate 
Ol zi cussasua te. 2 A E ced chanson 
costs of condemnation, “where tender 


Mad geese cues ous ee Seek hoe nn 3787 
county line roads, how opened and re- 
paired, seccousireise arer kaune PEAR 3795 
county treasurer to extend list......2..3816 
damages, assessment for new or alter- 
ed TONG: 66 oie se oes, sesno een eoue saah 3802 
destruction or injury. to, proceedings 
LO repair «hace sce sas: (se 485 bbe See e Seon 3801 
disposition of funds in road districts 
absorbed in cities ........c.ccccveeees 3811 
duties of auditor and treasurer as to 
WATPANUS sesceicccsse aoeneincee Sadek 3786 
establishment of, on county line, pro- 
COCUNG: ce eheeoned. Deiane oaei cow ees 3791-2 
extension of tax on county rolls........ 3809 
freeholders’ report on change, costs...37:0 
funds, from taxes, how applied ........ 2812 
hearing of report, award of damages. .3782 
hours of labor required ...........c..00. 3818 
implements, etc., required for we y 
labor ..eesssosooessso E RE » 3826 
informalities in Tecords not to oni 
date or vacate .......esss cccecccccces 3847 
labor may be given in lieu of tax ......2813 
laying Out ....ssseesesosss aebecesck voces 3772 
lists, when to be returned e nee ARNT 
moneys of district, how expended ....3830 
monuments, where to be placed .......3805 
notice tO OWMNETS ..... cece cce cece cece 3781 
notice to persons Hable to work out 
DOW tA -cestccuces deserere ereit 3824, 3826 
notice to supervisor of desire to work 
out tax ........ she? NAG E Eee ween eeLOO E | 
objections to, proceedings ...........66. 2799 
opening of new. and vacating of old. .3790 
order establishing FOGG oeenn eunea aS 3782 
order to establish, etc., when to be ex- 
EcCuUted cees sccvins, dothuceiewe aee eaaa 3806 
per diem allowed for road work ....... 3818 


petition, by whom made, contents...3772-3 
poll tax receipts, regulations affecting.3825 
presentation of to treasurer discharges 
CX Ba eeeaveakae 6 eae be ee tee 3819 
rejection of award, condemnation ....3783 
reservation of fund to meet unaccept- 


| 


ly 


ed warrant .......sssses cawedsadacen ie’ 3786 
road poll tax. who lable for ........... 3821 
when and by whom collectible, .3821-2822 
liability of employer, for .............. 2822 
garnishment of wages for, proceed- 
INES retenidos eho yek oaan eie ¢ssivecdesks R22 
may be paid in TODO sacs diice bedsceetone 
supervisor to pay over, when ......... 3824 
road tax, how voted, rate of ........... 3807 
roads by user, what deemed to be..... 3846 
section line roads, how opened ........3804 
state line roads, how opened and re- 
DAO el vices poo cus cade ine a uen AD 
supervisor to give notice to tax payer, 
WON “sa etcvauwd~ Seton’. Mp nowasveees 3818 
supervisor to prepare lists for road 
labor, when  ...........06 wees PORERNE 3815 
supervisor to repair, annually .........2 2S4 
hours of labor required ........2824, 3825 
per diem of labor allowed ...... 3824, 3826 
surveyor to file map, etc., of survey. .3779 
taxes, how collected and eredited.....2819 
tax for general road and bridge fund.289 . 
when levied, rate of ........ ccc cece eens 3820 
purpose for which may be used ....5820 
tax may be worked out by listed tax 
DAUVGE? csv sa eee AGN Sake aeiveceoeus Dad 
tender of award ........00 cscccncccccces RTS4 
time for hearing viewers’ report........9781 
transmission to county treasurer .....8815 
uncertain road, review and survey of. .3788 
vacation by non-user LL... cece eee cece ee ISA 


viewers, appointment of .........e.s.s. STT 
Cuties Of -.ccccsa le dersissi EEPE i 
report of, ‘what to contain eee re 3TTT 
a eD: flagmen, etc., eompensaren 


viewers, ete., refusal to act as, punish- 


ment for ......... oeae Ea eta pecaau eo 
warrants, issuance of .......... P 
width of county roads .....ss.s.s ssesese..3193 
width of across streams .......sessecsess 796 
passage way under, how constructed.3797 
width on state line ............cceee- 3793-3794 
Legalizing Defective— 
appraisers appointed, when ............ 3851 
damages, when and when not allowed.3854 
defective, may be resurveyed, etc..... 3848 
expenses, HOW Paid ....cccccccvcee osooso. SBOE 
hearing and order ..... once seas 3851 
notice of hearing, form and publica- 
tion Of cu cee hates ca vneen vibe E Eaei 
objections to “establishment, proceed- 
ings On ...ssesesscsoo esoseseoss. 280l, 3853 


order to show cause AERIAL approva! 
of @seeeeseeeces eeveeveeseneo 886 (EEE EEEE EE] 


survey and plat to be filed . ENEE E N 


Turnpike Roads— 


appointment of viewers .......ssessese.. 30D 
beginning and terminus of .............3800 
commissioners may locate .........0...d800 
condemnation of right-of-way .........388 
construction work, how let ............3%68 
county bonds for constructing ........3846 
donations may be required ............. 3859 
election proceedings, how conducted. 3881 
general tax, restrictions upon .........3860 
election to VOLE: ..sesoccsesesososenoooo s. 3NRO 
how bonds voted go E E sedeecee ae 
levy for permanent fund ............ 
levy on tax agreements, when ‘and 
ow e@eeeeeaeaeevo once @eeseeeeveed e (E E E E O E 
levy of taxes and issuance of bonds, 
when authorized ....sesesesesssesee. . 30RA 
moneys, how disbursed .......seoses so.. 3807 
not applicable to certain cities ......... 2855 
payment for work and material, how 
made ...... PPTA vans eres 3809 
records of road. matters, now kept ....3887 
resubmission of question, when .......3862 
revenues from a separate fund ........3899 


right-of-way, how secured ........... . 3857 
viewers, etc., compensation of........... 3870 
width and construction of .........ceee. 3806 
Toll Roads and Bridges— 
bridge, notice of completion of......... 4346 
bridge deemed common highway.,...... 
WHER cise tice cc Sues Ena ene Guna tes 4346 
bridge tolls, collection of ............65. 4347 
completion of roads, notice to be given 
Of stsuesdancads Seiere wes REPPER E 4343 
county May purchase .....cccccccccceess 4350 
evading tolls, Hability for ............... 4345 
gates, where to be constructed.......... 4544 
right of telegraph and telephone com- 
panies to use for poles, etc......... 4369 


road deemed common highway, when.4343 
roads other than railroad, how con- 


structed -oaea ie EE ES Aa E weeds 4341 
streams to be bridged or ferries main- 
táihed veceeacl ines Ereeinr aine awena 4342 
tolls on, county commissioners to fix.4342 
to file accounts of expenses with...... 
auditor esresreren aree enen kd. VES 4248 
toll road or bridge may be free, when.4349 
tolls on, may collect, when ............ 4310 
liability for failure to pay.............. 347 
liability for illegal .....s.ssssssssosssens. 4347 
who exempt from tolls .....essesesssse.. 4344 
mproved or Paved Roads— 
commissioners may establish ...... ve 316 
terms defined and construed ........... 3917 
limitations on construction ............ 3918 
method of construction ..............0.- 3919 
costs of improvement, how apportion- 
(aa DE T E watdewncawen wanwates vas 3920 
perkon for improvement, “requisites 
Somalis adieucan, e ni ened sD]. 229 
pendon where to be filed ............. 3922 
bond tO accompany ...cccccccccccceess 3922 
approval- OP icc pean tea Wian Enen a 3923 
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Roads and Highways—(Continued)— 
board of construction, appointment of.3923 


Oath of members ....... sc cceceeeces e.. 3924 
report of board ..... Persler otis e e 3924 
compensation .......s.s..sess E E | 
may employ engineer ...ess.ssssececesoee 3925 
view of proposed improvements ....... 3925 
dismissal of proceedings, COStS........ 3926 
order for improvement ....ssseessoses 3927 
duties of engineer ........ssessesseceee> 3927 
appraisers, appointment of ..........3928 
oath and dutles of .....essssesesesesese 3928 
schedule of penents assessed, con- 
tents Of ....essessoossssssoessessessecee 3928 
appraisers, report of, “to be filed....... Sess 
cost bill of, to be AlGd O 3929 
compensation Peh a re ee eses es 392 
auditor to give notice to land owners. .3929 
service and return of notice ............ 3929 


notice to non-residents, how given... .3929 
commissioners to examine appraisers’ 
report .......- 39 
confirmation and ‘approval of ‘report. £3930 
commissioners may amend report ....3931 
exceptions to apportionment, filing and 


hearing ON ....ssesosssee coccsccceceeee 3922 
appeal from order of SPIR DNSR IO DETE, 

proceedings on .........- seeetnes 
preliminary motions, to be ‘heard, 

when ....... Eees dokta wry wees eo o e e e 3934 
appeals, how tried shea E E RS 
jurors, oath of ......... bu Wisiee. E OOO 
jury to view route ............ ie nee exes noe 
custody Of jury .....ssseesess cece Peres oF | 
jury, verdict of, what to find. ETA 3938 


verdict, return of, numan necessary 
to find ..... 39 
recording verdict. “and “certificate 1O ag 


auditor @eeeaeeoee e088 e@eeeoovqenseonuee 288 © EE] 
commissioners, action on “verdict, 
COBLS «6655 bets eee T E 3! 


costs assessed to appellant, ‘when. 3941, 3942 
causes consolidated, proceedings on...3943 
bids for construction, notice of ween e BOE 
bids to be accompanied with bond, etc.3945 
board of construction to receive .......3944 


award and rejection of ........ ceatewebessOorO 
manner of making payments ..........3946 
bids, readvertisement for .............-.3947 
board to inspect work .......... esoeoee. SHS 


powers regarding construction ........3948 
assessment tax, how entered ...........3H9 
warrant for excess of damages PT te 
assessment, collection of ........se.ee-- 3949 
petition for payment by annual install- 
menty ....esssso sseooosossess . . 3900 
payment by annual installments, as- 
sessment, how entered .............3950 
construction under annual install 
ments, how regulated .....esesesess 3951 
petition for construction of whole line. 3952 
costs payable from general road fund.3952 


election for voting bonds ........0.00..-a4992 
election, how held ............ S A 
bonds, form and requisites of ..........8952 
annual tax to meet .....ccccccccceees . 3993 
sale of bonds, disposition of proceeds. 3954 
annual tax levy and sinking fund...... 3955 
investment of sinking fund ............ 3955 
bonds, treasurer to call for payment 
when he seer eda s, “eau eee ewe: soa ésessom 
officers, neglect ‘of. duty, penalty . EN 3957 
&uthority of court to correct errors, 
etc.. @eeeseeeeonvsese erpe882820288 ev? @eeeeee ee 3958 


petition for new road, alteration, etc. .3959 
all assessments to be in proportion to 
benefits cccetisias Siedceeee ene Sueees. 3959 
engineers and appraisers to give bond.3960 
lecal officers to have charge of roads. .3961 
places of beginning, how construed... .di2 


vacation Of .....sesses sesssscse cestos e. 3963 
public lands subject to assessment ...39%4 
auditor to keep records of .........eee0. 3965 
accounts of, how Kept ......s.sesess e.s... 3966 
fees for services of officers ............. 3967 
per diem of county commissioners ....3968 


prosecuting attorney to prepare blanks3969 

reimbursement of county fund for fees 
DEIG OU. ec eseweus: syvnstiswenestow es 3970 

unexpended balances, disposition of...3971 


Cycle Paths, Boulevards, Etc.— 


authority to construct ..........eccseees 3892 
power to levy special assessments for. .3891 
authority of counties beyond corporate 


limits .scscscsccsss orses EE res) E 
power to limit use of unak E E tS A 
width of boulevards, etC.......esssesses. 3891 


petition for improvement, requisites of.3892 
survey and estimate of cost to be 
WAG. ccssicsssral sekser Dienas ceeeew teres 
cost of survey, ete., to be advanced.. ` "3893 
Ber ee to be published, what to con- 
hearing, ‘time Ol wscaieesessacewenecaves mses 38! 
remonstrances, when made and heard. 3593 
establishment, when may be ordered. .3833 
ordinance creating Improves dis- 
rict ..... a a bis ak NA ERES e. -2894 
commissioners may create ' Improve- 
ment district ......... TEE 
districts, how designated ........... e o o 38594 
issuance of bonds, how authorized... .3894 
terminal points of improvement, what.. 
to be ar BGs caw esemeesaues 3895 
frontage between ‘termini, limits of....3895 


assessment, how proportioned ee 3895 
street car right-of-way, may be lo- 
cated « sakdcevet eo: wees eranski -shwaw se eis 
special assessment not applicable to 
improvement Of .......seeee covers . . ORIG 
assessment roll, how made ............. 3897 
assessment roll, filing of, notice ....... 3898 
hearing objections and confirmation of 
roll edecicwccs aeeeeesee est vans SPS S599 
lien of assessment, extent OP ethics se . 3900 
roll, etc., certified to county treasurer.3901 
county treasurer to collect .............dM1 
notice to controller or auditor ......... 3901 


treasurer to give notice and date of 
maturity and delinquency ....... 
assessments, when due and payable... 3902 


interest and installments, how paid... .3%&2 
delinquencies, payment of eae e Caine’ 3902 
eesurer to sell to satisfy delinquen-, 
CIOS: see cisinens postin Bae E AE S 
penalty on delinquencies E EE 3903 
sales, when made and how conducted 
improvement, when may be made <. 3905 
liability limited to fund ................. 3905 
certificates of purchase, custodian of..3906 
sale of certificates .......... AES aai 
purchaser’s lien, extent ‘of PEE T 3907 
redemption, time and manner of.. PET 3908 
deed, when and how issued .............3008 
effect OF sai E es senseo iias ae raana NA 
sale to city or county ...... . 3909 
improvements, manner of making `. -3910 
contracts for, requisites of ...... <. 911 
improvements, payment for in bonds. .3912 
bonds, when and how paid ......... .. 3912 
terms and conditions of ...............- 3912 
lien of assessment transferred to bond 
holders bcc csivcse. penera Soueeouns ‘eee 
bond holders, may “foreclose lien ......2913 
reassessment, when invalid ............. 3914 
construction of stattite ................. 3915 
bondholders’ claim limited to assess- 
Ment cilia siceeal Saves teesa: awneved eae’ 3915 
reservation of portion of road for......3S87 
width of reservation ..... PET E EAN 3887 


penalty for trespass upon ......sesse s... SRS 
fines collected, disposition of ..........d89 


` improvements on, who may make ....3890 
Private Ways of Necessity— 


erection of wharves at terminus of....476 
how established ......c.e00 cosccenee 4014-4023 
logging roads deemed public highways. 4045 
power to construct irrigation ditches 
OVOP iw ete cowesa siesena 400s eee ea 4203 
Tallroads, etc., may appropriate com- 
pensation cecccccess sreveasveses asics 
public ways to harbors. on. tide flats.. 


eeosescce eevvcecees eosesetesee sesoee 14074 


Roads or Canals— 


appropriation of roads and streets... .4338 

authorities may designate locality of 
appropriation of ...........00 ess e e a -4339 

grade or location may be changed ....4337 
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Roads and Highways—(Continued)— 
County Road and Bridge Bonds— 
copy of act to be printed on bonds ....1865 


election to authorize issuance of ......1858 
manner of conducting ..........cccceees 1859 
form and requirements of bonds ...... 1859 
interest and sinking fund, commission- 
ers to provide ........... é. Seaweeweeacel ous 
tax to raise, collection of .............1862 
interest to be paid, when ............... 1864 


moneys arising from sale of, how dis- 
bursed @eessueseeesene (EEEE EE] aeaea asa IRON: 


negotiated, NOW .........006 eccccees saseta A9 
notice of election, contents of .......... 1860 
redemption of, notice, cancellation of..1863 
Robbery— 
definition and punishment ............. 7103 
sluice boxes, etc., on mining claim, 
punishment ........0 soseeo ce E PNE 
Rolling Stock— 
See Railroad Company. 
Rules of Court— 
fixing time for pleading ............ceeee 4920 
judges to establish uniform ............ 4673 
supreme court may make, for appeals.6d56 
Salary— 
assistant commissioner of labor........ 3302 
bailiffs, superior court, Der diem of... .1558 
payment Of -cleuetavesan-'watucieka ests » 1559 
bailiffs, supreme court, per diem of....1556 
payment of ........ Wie heed a eeen o 
coal mine inspectors .......s.sses seseses.o old 
chief clerk and recording clerk of sec- 
retary of State ..........0. ceccccccece 
cle a eation of counties ‘for purpose 
Ol wei elewinee Se T E EEE 
clerk supreme court, amount aeeoeia 1554 
payment of ........... i. Aas eeeee sions sy T 
commissioner of labor aea e okie sees 3304 


commissioner of public institutions.. 
Sadun ied OE A 2623, "2525 
commissioner of public lands, Paral 
provided for in L. 95, p. 628, § 6, 
omitted In view of repealing clause 
of L. 9 Ws 262-20 bisa Gowers: 2130 note 
compensation for unofficial services to 
trustees, etc., of state institutions.1551 
constables in cities, amount of .........1641 
county officers, who may receive ...... 1564 
county, payable from current expense 
fund, when 
deputies authorized, when itnadequate.1595 
deputies’ of state auditor. 2 
fish commissioner 
governor’s, time of payment . arate ines 
in full for all compensation ............15%5 
inspectors of public lands 
eee and constables in cities, when 
pa RRN 
justice’s clerk in cities, county com- 
missioners to desiznate vaseo bases ean ONT 
justices in city, amount of ......... e... IGAL 
a OES: warrants for, and payment 


eeeseeeeeseeens 


avedpouiewke ed Vekaede- wakae as ia Ol OS 
municipal judges ......... sosossssscssecs 760 
not affected by classification of county 
during term .....ssssso sesssessesoeee 
one TACEN INE, not to retain in use 
BOS: ectie tae Rises vert E weer Rerae ee 
payment of, to. county. officers, when 
and how E T, irosee as esane 1000 
reporter supreme court ..... E TE Tr 225 
Salary fund, creation of .......cccecceees 1599 
transfer of funds to, etc. ..............1599 
abolished .......sessse ah onset cee .. 1718 
secretary of state ........ssesse csesseseoes 125 
secretary state board of health . EREA 2965 
sheriffs traveling expenses, how al- 
lowed ..sssssssses oso E ENEE Ga 
specification of classes See T A one 
limitations on salaries In ..........008. 1594 
state geologist, how paid ......s.ssss... 182 
state officers, payable monthly ........ 1550 
State superintendent of public instruc- 
TION: 6 weweee owed eis. aae E Eoee 292 
state treasurer ......ess..s cesoseccsecosse 163 
superior judges, how paid by counties.15&é2 
apportionment, between counties, 
WHEN. Geese’ Sianas > REA 1553 


warrant for, issued after duplicate re- 
ceipt for fees filed .....s..seeesosse.. 1601 


Sales— 
See Executions; Probate Practice; 
Garnishment; Revenue and Taxa- 


tion; Public Lands. 
Conditional Sales— 
conditional sales of rolling stock, andere 


OL railroads essisscsssi serscsecosses 588 
contracts to be recorded .............. 49589 
contracts, where and when to be filed.4585 
county auditor to record ane narr: ee tacns 4586 
fees fur s.s.s... JiceGauk cde trunen -4336 


satisfaction, manner Of ......e soosssooso 
Sal mon— 


See Fish: Fish Commissioner; Fish 
Hatchery. 
defined eseceoneve ececocoosooo ereeneesennener 7387 
Saloon— : 
See Liquors. 
actions against keepers of.2945-2947, 6492-6493 
billiard tables, Neensing of ........2939, 2944 
female not to be employed in, penalty.7258 
lHeensing .s.sscsse covece e... e 2946, 2933-2938 
nuisance, when deemed to be .......... 3096 
penalty for keeping open on Sundays. «7250 
sign ‘‘minors not allowed within’’..... 7257 
unlawful to permit children to enter..7253 
punishment for ..cccvce seccccece ooooos T206 
Salvage— 
See Wrecked Property. 
water craft found adrift .......... 3285-3290 
San Juan County— 
boundaries Of ccccvccce coccseee ie Shea ey = 
Sawdust— 
throwing into streams prohibited, when.7386 
Scaling Logs— 
See Logs. 
School Hooks— 
See Schools, Public. 
School District Bonds— 
Bonds— 
bids, onening and accepting ............ 2390 
zen holders to noniy county treasur- 
cancelation BO oe een intel 2497 
county treasurer to ‘advertise sale of....2389 
notice, contents Of cevececee secccsecces 2389 
delivery Of DONS: eicawisees ewes ei a ee 
election to authorize, how held ......... 2388 
NOMCCS (OC. oie cee seieia: enD 23 
ballots and vote required. eaviaeass Sats 2388 
fees for advertising, how paid .......... 2390 
form and execution of ...... e. cece 2988, 2389 
incidental costs, how paid .......cceeees 2396 
interest levy, county commissioners to 
make ...ssesse coves POENE Sk wa aikes 291 
interest, payment Of .....sss cecccccccecs 2392 
interest rate, date of redemption . eaten 2387 
interest suspended, when ........ PREVAR S 
limit of indebtedness for E EE 2887 
notice of redemption ............cccc eens 2397 
notice to bond- ASTARI oy county treas- 
urer @eeeoeoeensvees . ee @eseeenvneeeeeenen + &* 39% 
printing. payment ‘for. TAERE EEE 2393 
redemption fund, what 18 ...........0... 2391 
refunding, may issue, when ........ ee 23H 
registration by county treasurer ....... 2389 
restrictions ON SAlS@ Loci wccccccccvccccces 2390 
sinking fund, may levy to raise ......... 2391 


Indebtedness, Validation of, and Bonds— 
bonds to be issued for, when, limit of 


{ssue (E a (E E E EEEE eens eaeoe @eeeoeeeeseoe 24 02 
interest rate .......ss osecao PEA AS 2402 
form and execution of ....... sssese.. 2402 

election, resolution of SA call- 
PNG E A E E E ed te A E 2390 
determining amount of issue ......... 2403 
returns Of ....sssse sssssssesso go CaaS 2400 
qualifications of Voters ...cccccccccceees 2400 
vote necessary to ratify ..........e0e.. 22.99 
time of election 12... . 220 ccc ceccccceccs 2400 
election officers ........ Bad eea e... 2400 
how conducted ..... ee ore e.e 2400 
form of hallots ....... ...... ween e eee 2400 
number and location of polls” veces 2400 
sale of. how regulated ........ csccceces 2403 
limit of annual expenses, thereafter.. 2405 

penalty for exceeding ........ esses 405 
moneys arising from, how deposited. ..2402 


moneys thereafter to be applied, how. 2406 
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School District Bondsa—(Continued)— poll sheets returned to county super- 
notice of election, how given, contents intendent aeseseses seee etie a oes iui 
las AE A A A E N A T 2401 polis, when open ......... Per eb 
notice of ratification to county treas- Proclamation of. closing .......ecseee- 2424 
Ürer eeose ten Bevan, Ska Meee ees 2405 registration, when required, how taken.2423 
ratitication of school district indebted- special, called and conducted, how..... 2419 
NOSE arsin skh ere ee een eae wees 2400, 2401 voters, qualifications of ........ rrr rr ers os 
unextinguished indebtedness, certified Registration and Voting— 
to county commissioners ........... 2405 annual registration required ...........2430 
levy to liquidate ........ sessssesessese 2405 applicant may be interrogated, oath 
collection of .......s.. sossesses cooeoo 2405 eT E a E 2433. 2434 
warrants may be exchanged for bonds.2404 | board of education to appoint election 

regulations to be provided ............ 2404 OMCCES suissa sentrerer aesae En 2438 
wher may be ratified .......0 sesssrsrees 2398 qualifications of ...... aeaea aean NS 

School District— board to furnish books, etc...... ...... 2428 
See Indebtedness, Municipal. books OPEN, WHEN .......0ee cecccccccece 2429 
Sce Note to $ 199 as to Application to challenge of voter, procedure on .......2437 

School Districts. change of residence, how noted ......... 2436 
actions by and against .............9673-5680 construction of law, regarding......... 2441 
boundaries of. to correspond with road duties of clerk regarding e a ee 2429 
district, “WHEN, scrise. 6k boveee Seewe 1708 effect of .......... Liaise, ag duseee fon cues 243 
county treasurer, ex-officio treasurer false Oath, perjury ...... sesesossssosasoe 2437 
OL: uaea setatedens <oheteiaies: EAT 2330 form of books Ol isos hind ae se. 4c boas 2422 
limit of expenses after ratification of manner of voting, what to be .......... 2440 
debt sigs ste. bie Pade h eRe ee aaa 2405 method of registration ........ ccccccces 2432 

penalty for exceeding ............e eee 2405 notice of closing books of .............. 2429 
officers, cffect of change of county line. 47 penalty for false oath ...... sessesss cece 2435 
property of. exempt from taxation....1659 polling places, board to provide ........ 2440 
temporary loans in anticipation of rev- qualincatiOns for ses.. ssvseeses as eceve's 2430 

CNUC“cictacnwckees. SENDE EEEa 1898-1908 registration record, to be delivered to 

Districts, Organization of— clerk of election ..... sssssos xoceeted 2439 

appeal from order establishing ......... 2975 Secretary may administer oath ......... 2434 
county commissioners to hear, pro- to ktep registration books eae recess ... -2427 
Cedüre ocorran na eread aurai 2275 | Separate books for each precinct ...... 2431 
boundaries, how enlarged .......... + eee 2276 precincts outside city, how distrib- 
county districts, detined hte ON easel) deraa 2973 uted Coe een ee emeneerecenee coeseeueneeanvere 2431 
divisions of, system Of .......cs00. sesse 227 voters, male and female, required to 
existing districts recognized ............ 2274 TegÍSter ...... sees teoeses ween ees teess 
new districts, limitation on area of..... 2277 i| Meetings of Voters— 

how organized ...... 0 cccccseccess eae 2275 board to follow directions of electors. .2444 

petition, notice, hearing and order ...2275 ane money, voters to determine, 
preference right to purchase school HOW 256 feGucl esaiar aaa nti ansio es 442 

lands for ......c0 seceeee Bos a ese eat 2279 length ı of school terms, voters to deter- 
“school district,” defined ...... ......08. 2274 mine, When seriesres WeewsngSe. reies 
school „nouse site, district may pur- library, voters to establish, when and 
PP ce how transferred .......22! esso 2i see of, ants to give... ies ake Swe 2443 

Union or Gradd Schools— WhO to preside ..... wssccceee cocceee .. 2443 

expenses of, apportioned, how ......... 2282 Bester keep records of s... ar ice 
: e - 
Ss ee ones termine, When ......ee sese heini 2442 
how organized ees ooo N TDO purpose of holding ........ ccscccccccccece 2442 
officers of, terms and election............ 9999 | Sale of property, voters to determine, 
powers of directors and clerk ........... 298) how gg aa ee Sate em eens Saupe snes 2442 
Consolidated Districts— special meetings of voters ..........005. 2442 
board of directors, how constituted... .2283 son to AS called suivkikave Cine Bian 2442 

election and terms of members........ 2293 where to be held ...sssse sescee ENE E «ate 2443 
corporate existence of old districts con- School Revenues— 

LINGER! Sa oteek crate loeeaae case esas 2285 annual state tax, levy of ..... D aeeoa t 2381 

indebtedness of, how provided for....2285 TOL deri ios paces en. Beer cexess Steere 2351 
new district, how numbered ........0... 2283 common school fund to remain irre- 
Organization Of .......s. cccceceee cecuees 28 GUCIDIEC: VeseuGes cesses Stecchens- weveee 237 
organization of new board ............. 2296 election to authorize special tax ....... 2582 

clerk of, to be chosen ........ sesers. 2286 extension of tax rolls ...... wesc cece eee  2O82 
property and funds, how apportioned collection by county treasurer ........ 2382 

to new GIStrict ........ cecccee. ceecece 2984 fines, etec., fall into general school fund.2383 

Joint Districts— fund, how derived ...... ccccceccccceccs 2379 

apportionment of state school funds, interest accruing on, how APPI PESAN 235 

WOW? Made sensere foosrinsr Sabenere ees 2289 levy by school directors, limit of.. Pare 
formation OF ....ss..ssseses “odious cua 2287 additional, vote may authorize........ 2382 
joint action of superintendents on...... 2288 levy to be certified to county auditors. 2381 
petition for, Notices .....s.esese sesseasee... 22S duty of auditors ........ coe e ee ee ee X OS 
reports to superintendent ...... ........ 2289 losses constitute, state funded debt....2380 
special election for choosing officers in.2288 interest ON is oe. sosssesen cba beeen 22N0 
terms and certificates of election ...... 2288 new districts, division of funds. when.2556 
vacancies, how filled ....... Seta Aan 2288 special tax proportioned to, how... 2S8 

Elcotiong— void; WHEN meressa sasaaa aa ae a 2385 

See Elections. when entitled to draw funds ......... 285 
annual, when held ...... c.cccceee serso 2419 oar e, to ue by vanes Super- 

¢ S ae : : ntendent, amount subject to appor- 
al eat oe ee oe EET MONMCHE ssicisse codieeciia 0584 cee cian 2381 

form of, how received ......... . ere 2422 | School Fund— 

COUNTING Of sesso cecccccecee cecceeeces 2424 See School Districts; School Bonds. 
board of. how constituted ........ cesses. 242 apportionment to joint districts, how 
certiticate of election, {issuance of ..... 9495 Made nens eee ote Sie, a aua eRe redo ba Ogee 2249 

failure to qualify. effect of ............ 2425 county superintendent to apportion to 
chillenges, how taken ........ cccccccees 9493 districts. Soediwesiaek sd. Geen eG Keddie ex 2304 
illegal voting. pen le POR 2 Gushindta ls ose 2423 | duties of county treasurers regarding 
Imperfect ballots. disposition of ........ 2424 custody and payment of.............2! 
manner of holding, ete...... ...... 2419-2425 investment of by board of state land | 


notice, when given, contents of ....... 2420 commissionerS ....seesesese cccecccce 2200 
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School Fund—(Continued)— 
moneys found escheat to county school 


fund, when ick wt bic aw caccevyee sees ’ 
separate account of, state auditor to 
keep -24 sci oewrceies 55 shcu, ere ee ees 134 
state superintendent of public instruc- 
tion tO apportion ...ccceccccecccccecere 2293, 
tax for, limit of levy...........cc ecco eee 1719 
unclaimed canceled Warrant, amount 
of transferred tO ......s.sssesesseseeo 402a 
moneys payable to permanent school 
fund ..sssesosecsose.e 5c aae e 3074, 3075 


School House— 
See Schools, Public; School Direc- 
tors. . 
School Land— 
classification of, as state lands........ 2133 
contirmation of title to procedure.2118-2122 
School Law— 
state auditor to have printed........... 136 
Schools, Public— 

See State Superintendent of Public 
Instruction; County Superintendent 
of Schools; ‘Cities and Towns; State 
Reform School; Normal Schools; 
State Agricultural College; School 
for Defective Youth; State Univer- 
sity; State Board of Education. 

School Lands, see Public Lands. 

School Bonds, see Bonds, Municipal; 
School District Bonds. 

For Treasurer, see County Treas- 


urer. 
branches taught .......c ccc cece eee e er eee eco 
common schools, defined .........e0e.6ee2004 
compulsory attendance OR ee ee 2541 
superior judge may enforce........... 2463 
contagious diseases, regulations af- 
fecting ceerisererrosi ph remite SEn Eens EAO 
dissection permitted, when ............. 2465 
flag, to be displayed, when..............2466 
physical culture ..........ccccccecees Swe Lona 
pupils to conform to regulations........ 2739 
penalty for disobedience.............-. 2339 
school age, what iS......sssssssossesoeses 23: H 
day, length OL EEEE E E EEA $36 
months, length Of.........ccecseccoceves pee 
term, minimum length of............. 204! 
year, what ÍS ....s.sssssoscccssoseesoeos. 233 
sectarian control, free from, when..... 2380 
vivisection forbidden in..............ce5- 2454 
words ‘“‘he’’ and ‘‘she”’ construed...... 2452 
Directors— 
annual indebtedness, lfmit of........... 2317 
appeal to superintendent from decision 
Of, proceedings ....ccccseccccscccseees 2318 
authorize use of school room for cer- 
tain DUT POSES! .....ssesossesssseecsoees 2311 
bond to secure laborers, etc., on pub- 
lic work case cca vcnvecduc'se Rr ee 5925-5927 
by-laws, may make ....sssssssssereeoss 2814 
care of school houses, to have ........ 2311 
construction and repair of school 
HOUSES. c2scuvicsoex es - Waa S 2311 
conveyance by, of real estate .......... 2315 
criminal violations of law, to com- 
plain Of ooeec ees eane eis ewes 7219 
election of, number, term .............. 2310 


enforce furnishing of books to pupils..2311 
exclude obnoxious literature from 


SCNOOIS” a4 .ccevee tesa areta evens doede ll 
free text books, to provide, when...... 2311 
interest of members in contracts un- 

lawful sadavesecddaa seaews REA 2316 
liability for debtS ......sssssoessosssesose 2312 
materials and supplies, to furnish..... 2311 
meetings Of 6 esd shies seasick cee on swe 2314 
non-resident pupils, permission to at- 

tend oscetee cee A E E E <b ne aen 9313 

tüition Of ....iccscssecsisicess E ERA 
qualifications Of .....ssesssssssseassocoess 2310 
pupils, may suspend ............ccecceees 2311 
purchase and hold property of......... 2311 
require teachers to conform to law....2311 
rules, may enforce ....... ere came ew Dl 
teachers, may employ ......cccecceecces 2311 
warrants, to issue and sign............. 2315 

Officers— 

administrative, enumerated ............ 2290 
blanks, etec., state superintendent to 

have printed and distributed ...... 2293 


certificates: of examination, state su- 


perintendent to iSSUe.......cceccceees 
course of study, state board to pre- 

SCLIDG: oraresie, verteen ane es TIES e 
offices, women qualified to hold........ 2462 
rules for government of, state board 

to prescribe ......sssses seescesacessos 
school laws, state superintendent to 

publish and distribute ......cesceeee- 2293 


state superintendent to supervise..... 2293 
too VISES 4% aiedacc ss KGa t ro Han oa eee be ek, 3 
superintendent of public instruction, 


election Of ....sssscsesoessso peeke 2291 
salary nocerninacocro EESE ESSENIS 2292 
text books, state board to adopt uni- 
form series ghd aia gc uid aca teri Ae T alee ey 2298 
District Clerks— 
election, term .......ceseecees EEA EN 2319 
vacancy, how filled ......sssesssssse ecas 2319 
accounts, to Keep .„...ssesesesscssoosesse 2320 
compensation Of ........sssssesesosseoeee 2321 
allowance of, conditions of .......... 2321 
census of school children, to take an- 
nüally 'svewewaseakeen ve a bared oa areas as 2320 
what to contain ......esssesessecesecses 2320 
contracts with teachers, to report to 
superintendent ......sssssse secscsoeos 232 
issue and countersign warrants........ 2320 
notices of elections and meetings, to 
PIVE:-svcaveteswiiaede. SENERE Enen ee e e 2320 
powers and dutles, enumerated ........2320 
records of metings, to Keep............ 2320 
report defective youth to county su- 
perintendent cece basses e- seseoeseo 
non-attendance of children to supe- 
rior JUURE. v iiswceucneeeue sansa. es xedus 232 
warrants, call, when made, contents.. 437 
penalty for neglect to make.......... 438 
how paid, interest .....ssssesesesssesees 2384 


payment, order Of ......sseseessessssse 430 


Text Books— 


adoption of system of ....... usewawees 2375 

duty of board to order, when.. ‘aaa 2311, 2378 

exchange of books, provisions con- 
COTHING: sscirereist ns Sas chee sa seuss 2375 


rules and regulations as to care of...2378 


Free Text Books— 


contracts for, provisions concerning. .2375 
election tO AdOPt...cccccsccssssccerssceces 2376 
proposals to furnish, advertisement 


eeeeresneaeenaeeee 8 © SCReeveeeeeenersanreos 


for 
špecial election may be ‘called, when. 9377 


Teachers— 


auu e in presence of school, penalty, 


contract of employment, when Pera 


WOW madè siete ose eee wa coated 2326 
county superintendent to examine and 
grant temporary certificates........2304 
to record and countersign contracts 
WILT: eraro laws sce? EI RASS 2304 
course of study and regulations, must 
Ol OF CO oiisad vod awa se eee aaa 2325 
directors may eMPlOYV...........- cere eees 2311 
examination questions. state board to. 
furnish piece neslasekees.- Hote ienei e s 
institutes, county superintendent o 
höld over es cen ceed. Cen Tea EN ENNE ie sens 2204 
moral and patriotic Instruction ........ 2329 
non-attendance at institute, penalty 
OT so oases We earn de: A E A Yaa 454 
non-school days. what are, time and 
salary not affected by..............-- 2327 
penalty for refusal to enforce course 
Of study Ct. 4clnts iveee es xSaeaweeeeawen 2452 
pupils abuse of, penalty for............ 2453 
qualifications required ......... cece eee 2922 
register, must keep ............. ec cee eee 02924 
reports to county superintendent...... 2323 
suspension of pupils, power of, report 
to directors ......sesssssessesooosecoee 2328 
Teachers. Diplomas and Certificates— 
applicants for, requirements of........ 2411 
credited with part of subjects........ 2415 
county examinations. when and where 
to DO held issi ios 5 cad so F595 sks wove 2410 


county superintendent to conduct...2410 
assistant may he emploved, when...2419 


examination fee, disposition of........ 2412 
fees for diplomas and certificates...... 2408 

disposition of fees cL... eee eee eee eee L408 
first grade certificate, renewal of...... 2414 


i 
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Schools, Public-(Continued)— directors not to be interested in con- 
first grade common school certificates. _ TTACLS wcccenccccsccece cocccsccscescoces 2354 
duration and by whom issued...... 2407 duty of president .......cccceccseees eee e e2302 
former certificates and contracts rati- of vice president ......ssssssosecses.esos 5 
fied ..eessossssessososee ssosoaceseesecoo 2406 Of secretary i. ciseasddesivssassadas 2304, 2355 
life diplomas, to whom granted ........2408 election, terms .......... voce ee 2346 
duration and by whom issued...... 2407 estimate of additional funds “required. 2367 
papers forwarded to state superintend- report to and levy by county com- 
ONC wan Givvenaes ; Peale ae e e . -2413 missioners ...essessseescecas ceseoeseno 2367 
registration of certificates E EE 2417 expenditure for school site, vote for, 
revocation of certificates .......s.essessse 2418 when required ........sssssesosesessas 2367 
special certificates, duration and by expenditures, vote required on, when.2361 
whom issued ....sesssssesssessoeseese. 2407 meetings ....sessesees se nt Ree eae ae eeds 2306 
state certificates, duration and by number of members etre re eer re 2346 
whom issued  .......cccrccccccccccveces 2407 oath to be delivered to county super- 
without examination, when .......... 2409 intendent ...esseesess soceoos sasona 2350 
when and to whom granted EE 2405 office Of crsssoreioeiceirees eass EEEE PASTS 
temporary certificates may be granted, officers, how elected ..........ccceeeeeeee 2351 
When cssissssiessrosi 446 bes see seated. 2416 powers and duties of, enumerated..... 2362 
duration and by whom issued........ 2407 president and vice president, how 
Graded and High Schools— elected essene BEE Se el RUSE seee ee 2350 
city superintendent, when to be em- quorum: .sseeendat eric oeresa saiae dee eee S80 2360 
ployed, duties of .......... tet eel 9344 rights and powers Of .............c eee: 2345 
districts. ‘mits of ........ Saag aweseweene 2342 school property, when may be sold....2365 
extension, limitations on ....... E: 2342 secretary, selection and salary of......2350 
grading, method Of .........sceeeceeeeees 2345 oath and bond Of ....sesesesesesesesses 2355 
principal, when to be employed........ 2343 anr rcuoe to examine aeo 
County, Institutes— a B Mi ak report tu county commission a 
Seainination fees sposition of........ > S aiee bye E hae, See EE ee away 2361 
expenses of, account and allowance of .2374 fe erat oe op Pew hen vesaeees ae 
pay of teachers pds eee by mee oz | in school districts in cities........ 2347, 2348 
sessions, length of ........ Jcveeaideesveseeo lL ee ed Serene ae lel acetic ts Torenia ee 
when must be held........... BO ER TA It eee ea eee eee Pe ig ee pT to 
to qualify when ... ..sessssssssseso see oes 2350 
may be held ........... ERS ETTE ees 2370 vacancies. how filled 9359 
who must attend ....ssssssessoosososo aee 2009 School san Deteotiv Youth. ae 
Board of Higher Education— s Ng te i 
free kindergarten schools may be biennial report to governor............. 2581 
maintained .....esssesses ssssoso R r board, custody and control of property. 2565 
course of study eececncesessesesene eet DAT by- laws, may adopt 09:8 078-886: 68 8 erenaere 2012 
expense of maintaining, how de- quorum ..ssssssesesssas sesas EEEEEEEETEETE 2574 
frayed (TESSERE ESEEEESE E] E. compulsory attendance, when re- z e 
diplomas to teach in .......sses.eese.. 2407 quired... sersessenereres oossonrerese.. 2589 
normal courses prescribed by...........2553 egounty superintendent ee ee $ . 2589 
Penalties, Miscellaneous— : Beres 
apportionment withheld 1 for failure ae ae youth to county commission- - 
maintain SCHOO] ...cccccccc ccc cccncc. 2461 | OTS rerrsrrereesensres ererreerseessenrenes 
examination questions, penalty “for report, of. to ear ee of school, 
disclosing ...sssscesse soessecocese ... 2449 director, Galineations ee a ey 
failure to maintain. school, penalty....2461 duties ‘ar Sg ee ke eee 5583 
to use text books and follow course renioval of ee ee ee oy eo ever escecvcece eer ty 
Seo E E eee dine an establishment of ........... 0c cece ences D362 
tion in hyglene, penalty for.......... 7 e ai a TO En WE e 
non-atteundance on school, penalty for.2457 financial and official year... eet 
officers, failure to deliver books, etc., indi t il eer ereceate seis : 
to successor, penalty........scecsseee 2451 1 T A s, county to pay ae 
pupil defacing school property, penalty, | tocation and titie of OVOS VUN NNTN.2e2 
reports, failure of clerk to make, pen- , A se as eal vested in board of trus-__ 
Bie fer eee ee so | _, FCCS sssseessrsesueenesnsns ssosaseerreons 36 
vivisection, ete., in schools, penalty EE OL seoisisecoiaddds riCa so 
for eeeeevovsseeeeoeee@ @eeeoeesoeoeesceeoeseeecveveees een 9 Ale eget a yee ture ee ae ee ere 
special meetings ere er E A 2573 
Schools in Cities of Ten Thousand In- | non-resident pupils admitted, when...2585 
habitants— notification of appointment.......... -< 2509 
annual election, when to be held........ 2347 nctice of meetings............ cece eee eees 2575 
notice Of sic cicceecascnesenecdeded cess e.e 29417 penalty for violating provisions relat- 
how held and hours of holding. ere 2347 ing to defective youth .............. 2590 
voting places, number of............. 2348 professional qualifications of trustees.2558 
election laws, how far applicable....2348 resident youth admitted, when........ 2563 
registration and quarications of vot- School district clerks to report defec- 
OPS InN sorroeccseces rane cocina tnni 2348 tive youth to county superintend- 
vacancies in election officers, how ent aser: E E T E E 2586 
filled, icnsavccn tse tene! ca wle ese eee suis eee: 2348 school term ....sssssesessosso Cerei srenis 2580 
returns, when and by ‘whom can- treasurer, bond Of i isssc ce csew cia tvewdans ay’ 
VAGSCO  ivcacsoutee Week... nEss Eaa 2439 trustee not to be Interested in con- 
certificate of result transmitted to tracts isiceiseiossiress ais TE 2578 
county superintendent ......... ee o e 2349 trustees, appointment ...............0...20 
district, formation and title of.......... 2345 terms fa6 ch ssa dire Cereri er rere e... 2506 i 
registration of voters in school elections vacancies, how Alied oo UNINE 2567 


B ini oS of ten thousand .......2426-2441 | gerip— 
oard o rectors— 
absence constitutes vacancy, when....2360 See Warrant, State and Municipal. 
auditing committee, to audit claims...2361 | Sea Gulla— 
county treasurer, ex- -officio treasurer. 2358 killing unlawful, penalty.... seso 1325, 7326 
reports of tect oiseccads hs iaaa ee ... 2358 | Seals— 
warrants on, how executed..... e.e. 2398 affixing without wafer or wax........604 
census to be taken annually.........6. 2363 former conveyances weer valid- 
secretary and enumerators to take..2363 dated ooeec tena Mair Sasis i eit pienia ede 4524 
compensation of enumerators......... 2363 use of private abolished ........... e.e s 4523 
t 
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Seal of State— 


affixed, WHEN. .¢scchsous ii sawceasecsaveese 116 
secretary of state custodian of......... 115 
Seamen— 
enticing to desert ......ccsccececccccccces 7319 
harboring or secreting ......ssessesssess T820 
Search Warrant— 
counterfeit coin, search for...........00. 1011 
gaming apparatus, search for.......... 1011 
issuance of, when authorized........... 7010 
property seized, disposition of.......... 7013 
warrant, directions and contents...... 7012 
how executed .„.es.sessesososesososseseo 7013 


to seize fighting birds, ElCirscisssesees GA04 
Seanttie Tide Landa— 
See Public Lands. 
Secretary of State— 
abstract of vote, altering city limits 


transmitted tO ...ss.sssssssssosssesesses 1047 
transmitted to for state and other 
OCES orean ire. Aw ciccr EENE SA SN 1414 
affix state seal, when .....sssssssssssere llb 
approve and file state treasurer’s bond 156 
attest official acts of governor.......... 116 
patents to state lands.................. 2140 
bills of state printer for paper and ma- 
terials, how audited ................... 195 


for public printing, to file and record 190 
blanks for election returns, when to 


be furnished ......... 0c cee cece cece 1414 
bond and oath of notary filed with.... 247 
of state auditor tiled with............. 130 
bond of, where filed.............. ce cece 124 
certified copies of records, etc., to fur- 
PIS. sevewswatesskvee “sexe E 116 
certify official character of notaries... 254 
certificate under seal .........cccceeces 254 
Tee for soiecorenr wa Rie Gwe see Rak hee oe OR oes 254 
certify to county auditor nominees for 
state or district oftices .............. 1356 
chief clerk may act in absence of...... 120 
chief clerk, recording clerk and cleri- 
cal assistance ..........ccecces eed 125 
Salaries and compensation Oof......... 120 
commissioner of deeds, oath, ee 
cate of, to Mlle. s.sesesesesee E NE 
of statistics ...........65. O ""3296 note 


constitutional amendment, to certify 

to county auditor for submission. .1361 
copy for state printer for session laws. 196 
corrections in laws, etc., for pubiica- 


tion authorized ..............6. EEE 122 
county seat removal certified to........ 286 
custodian of records, etc................ 115 
custodian of standard weights and 

measureg ...esssosesese oeoosoose 3033, 3334 
distribution of reports of supreme 

court, manner Of ...sssssessesssesseo 231 
duties as state sealer............... 3634-3648 
election laws, to distribute............. 1381 

returns, to certify to legislature and 

BOVEGINON iri 5 Oe ee Oae oa es OAS ae ede ss 116 
ex-officio secretary of board of par- 

GOWNS nt cteweianieeeialetok a eeraa ana eai 
expenditures, report of to speaker of 

hOuUSO: Sac cieans ud cee.” aa e eaaa cages 116 
expenses incurred by, how paid......... 121 
fee-book must be kept by.............. 116 
fees chargeable to surety compen 21544 

for articles of incorporation.. » 4295-4288 

license fee .....sssosessssncosses. "4289, 4290 

for recording certificate of foreign 

corporation ..essesssssseo soseecssoeseo 4297 

for special services, schedule........ 123 
Of; SCHEGUIC %45 26 suceuaeccuwe Gas occ 123 


collected by credited to general fund 123 
index to session laws furnished printer, 


WHEN: sawn cts (eek aa EE ik enean 196 
insurance commissioner ex-officto...... 2805 
See Insurance Companies. 
laws distributed indelibly marked..... 120 
to remain state property ............. 120 
delivered to successors ........eeceeee 120 
how distributed ......... cc ccc eee 117 
paper bound copies, disposition of... 118 
SAIC Of Jnco4 ky Sune weed ares a aea e a eere 119 
lists of presidential electors, to pre- 
PAFE: aosan a r a E a NE a a OSS e 1329 
member board library commişsioners.2616 
board of pardons ............cc ccc ceees 204 
public property commission ......... 199 


members state board dairy commis- 


SIONGES:' 2620056560 ie eich tacks. Qerkos 285 
state board of ‘equalization EEEE EN 1716 
state printing board........ sessscssese 190 

notaries, appointment, certify to 

COUNTY Clerk * secu eer cee vicis eiaa 

notify trustees appointed for schoo! 
for defective youth .................2569 

oath of judges of supreme court, to file 214 

Official bonds, to receive and file Beets 116 


printed and bound matter delivered to 190 
provide offices for state board of 


health eroe aane a EA ee A 2968 
purchase stipulated copies supreme 
court reportS isi sash so ho. Ris ee ete ae 229 
receipts for books distributed.......... 1lu 
record instruments filed ..,............. 116 
reports supreme court, deposit surplus 
in state Hbrary ........ cc ccc cw cece cece 229 
to mark how ..........e0.-. Oi ack Sete 
salary of, when payable................ 125 
sale of stereotyped plates of reports 
authorized sais ieee ns © cede vende wee 230 
seals of state officers, to furnish, im- 
pressions of filed ....... cc cece tee eee . 116 
State printer’s bond, to file.............. 186 
superintendent of state capitol ........ 115 
supplies, etc., must furnish certain 
state ofticers ae iw Braid aha cavalstiesa aa sia aces .. 115 
term of office ..esssssssssocseseseocossronn 198 
trade marks, etc., to file and record. .3623 
fees for .......sesessosoe Sera eaaa iao 3623 
fee for certificate OF dia eta ETO 3623 
Sectarianism— 
public schools free from................ 2380 
Seduction— 
costs in, Nmited ..... ccc ccc cece eee eee SINB 
limitation on action for....... eRe oer 4800 
of daughter, father may sue ie < 4530 
punishment for .....ssosessosssseseesssoo 7066 
subsequent marriage, effect of.......... 7066 
unmarried female may sue for, when.4831 
Senate— 
governor to transmit appointments to. 102 
Senators— 
apportionment Of ..........cscccececcceess 58 
elected in 1890 ............ peeke ue dea ehunmas 61) 
in 1892 ........ EREE EESE ETEN sary.” OL 
hold-overs from 1889 ..... srpiecd acta Sawin 2 
number of members............ PEART 55 
payment of warrants of ................ 68 
precincts included in apportionment.. 63 
term Ol oboe seve pero slec iawn eek cece chews 57 


time of clection and election districts.. 57 
warrant for salary and mileage of.... 67 


Senatorial Districts— 


apportionment of senators in........... 58 


Sentence— 


See Criminal Procedure. 
Military Courts, see Militia. 


commutation, application for.. beres 28 
Of -death aivesiens ine ed ween tod sian ees 6997 
death penalty, infilction of........ e... O04 
death, requisites of warrant............ 6993 
penitentiary, form of ........sssssssses. 6991 
period of imprisonment pending appeal 
deducted, when ............ e. e. 6029, 6533 
Sepulcher— 
violation of, penalty ............ eed d (248 
Service— 


See Justices’ Courts; Notice; Pro- 
bate Practice; Process; Subpoena. 
Of Summons, see Summons. 

By Publication, see Summons. 

actions against township, on whom 


mada secat trees desas Sects erosen i adie 678 
fees due in advance of .......ccceceeee- 1620 
information in quo warranto...........5784 
Notice Of appeal... ..ccccccccccccccccceces 6503 
of writ of review, how made........... 5747 
of writ or order by telegraph, how ef- 

fected. seriene res. ack. Goss nad A 4898 
on state, how made in suits against...5609 
return in habeas corpus......5820, 5821, 5836 
tender of fees to Eer necessary to 

require „......sovesss sos PRE TE 1621 
time af. extension of. E EEA 4894 

Session La wns— 
distribution and sale of .............. 117-119 
Marked Now .....ccccccccecccccccce ere 120 
property of state .......... ren aeS 120 


Me O see—s 
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Seasions— 
See County Commissioners; Legisla- 
ture. 
Of superior CouUTtS.......sesssssossessesoe. 4665 
where to be held ...............ceeeees 4708 
of supreme court, when held........... 4652 
Set Off— 


See Counter Claim. 
against state only on claims presented 


to auditor .....sssssssocsescossssseeseo 141 
improvements as, in ejectment ........5511 
judgment fór ci ds cwan soosse ikesi eis thy alli 

Sewer— 
See Drainage Districts; Ditch.. 
cities may construct system of ........ 1076 
Shafts— 
See Coal Mines. 
Sheep— 
See Animals; Liens. 
certificates bf health, duration of..... 34 
owner of toll bridge, etc., to require. 2413 
to be obtained when ..................0400 
county commissioners may quarantine 

against diseased ........ ccc ce cc eee eee 3410 
damages for non-compliance with 

lW ee aaeanoa a oaeen a a e a sao oA 

penalty for violating ................ 3415h 
driving, on land of another, penalty...5483 
duty of owner of infected.............. 3410 
importation of infected, unlawful ..... 3409 
inspection and quarantine, require- 

ments- TOP. coat eases bse enar wes vee ees 3408 
a ag appointment and removal A 

EA A E E E E TE 492 
duty to inspect, when................. 3405 
may order diseased to be quaran- 

tined oseese ideran ate aseen Aa 3412, 3418 

penalties for disobedience of order.2412 

oath and bond o EE A T 3403 
Beal Of See oes caew hin viata eee eee awe 3404 
to examine all, ‘when Paetae oae A TEREE 3411 
to inclose and treat diseased, when.3412 
inspectors, compensation Ofc cc sess 3415 
deputy, appointment .................. $404 
not to enter lands of oe ECS ewes 3482 
private lands, what are.................. 3484 
quarantine and inspection. of. from 

prohibited localities ......... a E 3405 

when may not be dipped ................ 3412 
Sheriff— 
See Courts. 
Duties in Attachment Proccedings, 
see Attachment. 
Execution, Duties Regarding, see 

Execution. 
action against, for escape, limitations 

ON> yavendisseeseeeesd. £04 E A, 
affrays, riots, etc., to suppress......... 512 
arrests and commitments, to make.... 507 
attend sessions of courts of record.... 507 
attorney, not to practice as............ 515 
city marshals possess powers of....... 956 
complaints, to make of violations of 

LAW, esee nes sonona aa Ee E ei E a se 517 
complete business to end of term...... 579 
conveying convicts to penitentiary. ex- 

DENSES careen puos Anea aae ea 2767-2771 
convicts, may work with ball and 

chain, when .aaessssessosessresssssen. 34S 
coroner acts on suspension of.......... 1521 

to act AS) when ...osroredecesnrei esc ead 525a 
county not responsible for acts of...... 307 


courts, provide rooms, etec., for, when.4716 
criminal violations of law, to complain 


OE aaa aaar aA eee! cia aA tals 
custodian of county jail.......sssnaesnsan. 2192 
defined in garnishment .................5382 
deputies, appointment, removal, Habil- 

ity for acts of access edie baviesecue cad 510 

special, appointment of.............0.. 510 
deputy, powers and duties of............ 511 
disability of. who may be commanded 

tO- act TOP: ost eed ot deiir nenese oaa 514 
disqualified as receiver or assignee., 

WGK: ore ee reato tan: ene ahe e A 56 
duties in connection with military 

COMETS oseere tene eee ween eee 2035, 2050 
duty 9 arrest importer of infected cat- 

E EEE TE AE T E AT EA 3 
eledin term. bond ..aeesosossesessesson. 505 
certificate of and bond recorded with _ 

Aitor segs ara scree tae rs alee dialog teat 


executive officer and conservator of 


peace @eeseeeenoseeeeweeea2eenes eeeeveeeeoeov eevee ene e088 
fees, may demand ...... iano srawe 516 
Schedule Of s uccanunas drcit i oea 1609 
indemnifying bond, may demand ere 516 
indemnity bond, may require.......... . 516 
ineligible to office of justice of peace... 361 


insane patients, expenses and pur diem 


OL viele E en eNetAseee wee T ES 683 
attendants, ‘allowance Ol EE 2656 
to convey to hospital .................. 2680 

GSSIStaANtS ......sssssssoss sossee 2681, 2652 

jail register, to keep .................... 2793 
report, to make, when ................2794 
rules, to POST ..essossessesesesessesesee e. 2190 

jailer to be appointed deputy of....... 280 
may employ, When .........ccececcceees 2783 

juror, penalty for selecting on request.7197 

limitation on action against............, 4300 

military aid, may ask from governor, 

WIEN E ceakecduaedauoem nels 2 

misconduct, labii ity TOP E tas sae 513 
mittimus issued o AE AEE EEE 699 
Office, where Kept .....ccccccccccccecccees 508 

NOUPS: pose eee Kew acere E cues sas 509 

orders and directions of courts, to obey 507 

peace, duty to preserve..............000- 512 

process of courts, to execute........... 507 

receiver in logger’s lien cases.......... 5941 

riot, ete., defend against ............... 50T 


sell county property at public auction. 308 
solitary confinement of prisoner, may 


order, When ...ccececceccececceeecucen 19S 
successor to execute and complete pro- 
cess, ete. assesses aioe aat ai ae 918, 519 
term of OMC Aa occ eeta eeren ae aa nid 
traveling expenses of, how pald........ 1595 
visit jail, when—whitewash...... Fouet 2797 
warrants, discounting, penalty......... 7215 
of public officers, to execute.......... OUT 
writs, ete., to deliver to successor..... 518 


Shingle Milla— 
Sce Loggers’ Liens. 
saw guards, to be provided .............3319 
construction of Wralnete ewes os 3319 
penalty for not providing. PEPE aerasauate 3320 
pea of negligence, 


escesso eveee 


ovide .....e soasssoee 
Shingle’ Weizhers— 
See Lumber. 
Shipping— ° 
See Vessels; Pilotage. 
water craft found adrift ..... Sees 3285-3290 
wrecked property, provisions vegar IINE 
3259-3284 


Shore Lands— 
See Public Lands, 
Sink Boxes— 

See Fish. 

Skagit County=— 
boundaries of ........ 

Skamania County- 
boundaries of 

Slander— 

See Libel. 
action in, justification and mitigation. .4939 
limitation on action for 4801 
pleaded, Now ....... 

Small pox— 
See Board of Health. 
Snohomish County— 
boundaries of ......... 
Social Axnsociations— 


eeeeee eeeeeenvnevee 


4938 


See Charitable and Other Associa- 
tions. f 
Sodom y— 
crime, when complete ...... E EEE 
defined ss ossis ecsscirei sesos seana 7226 


Soldiers and Sailors— 

See Veteran Soldiers and Sailors. 
Soldiers’ Home— 

Sce Pauper. 


admission to sssi 6535 Wades: Gee isles beastie 2632 
commandant, appointment, term, re- 
MOVE) - ice sass sess) aeae aaa 2623 
bond. approval, custody ...... pcg teas 2633 
nowers and duties Of .......2. seccceces 2633 
congressional relief for, state treas- 
Urer tO receive ciccccccccccccccsnsccces 
establishment Of .......0. cecccccs cossos 2631 
former board of trustecs abolished ..... 2621 
grounds of. may be used tor military 
CHEAMMMCH. sessss sesssees . -20021 -2003c 
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Soldiers’ Home—(Continued)— 

indigent veterans, county commission- 
ers may send to, when ........ meee 2 

moneys, how kept and disbursed ....... 2635 

state board of audit and control suc- 
ceeds to powers and duties of.2622, 2624 

superintendent to report monthly to 
board of control, receipts and ex- 


penditureg .e..ssss sseosroce ssceseroeee 2629 
veterans, preference in official employ- 
ment guaranteed tO ...e..sseseseeseee. 2636 
penay EARTE A EEE as, A E 2631 
Solicitation of Bribery— 
punishment for ..s.essese «- ged Lewes TERR 7203 
Sons of Veterans— z 
application for arms, requisites of ...... 2076 
when to be returned .....e ssessesececes 2078 
bond for return Of ......es.e.s sesesseseses 2077 
camps of, adjutant general may issue 
Orders, etC., O .ssssese soecocucoeseoee 2075 


Speaker of the House— 
secretary of state to report expendi- 
tures tO ....s.ss»osses oscsoeoooo PE 11 
Special Assessments— 
See Cities and Towns; Classified 
Cities: Diking Districts; Drainage 


Districts. 
cities first class may levy ..essosessoesse 739 
for local improvements ..e...esses. 1117-113 
collection and enrollment of....1782, 1785 
cities second class may levy .......- 855, 862 


cities third class. street improvements. 943 
power to provide system of levying 
and collecting ......sese esseeses Sheesh 9 
deeds for, effect as evidence ...... wees 945 
cities fourth class, procedure, etc...... 1016 


construction of boulevards, cycle paths, 
ete, DY Biceseeia iieseees: resa 3892-3915 


construction of improved roads by.3949-39"1 
cost of improvements in, how paid..... ae 


compensation, how ascertained ...... f 
levy, assessment, judgment and col- 
lection Of sesssnee . cise 0825S Sporos 794-827 
enforcement of, and refunding war- 
rants for ..... Sues. a atone Weems hans 1152-1181 
irrigation ditches, levy and collection 
for construction Of ...e.s.s» sseeeseseo 4206 


limitations of actions for enforcement 
EAT A E eet ang E TE 1150 


O 
installment bonds, in anticipation of.. 


aa aa EAEN R E ES e e... o o o 1185-1189 
reassessment authorized, proceedings 
On serren aee Eaa AE ENEE E N 1139-1149 
Special Proceedings— 
defendant in, who 19 ......sessee sesosesoss 5138 
judgment in, determines what .........5739 
motion InN wiwiw kee se seesneleie se se tees lens 5739 
Order In oerssersesio saskare dara E E 5739 
plaintiff in, who iS ......esee. Seeonee 738 
Specific Performance— 
contracts of deceased persons..... 6381-6391 
Spokane County— 
boundaries of .......+08- eanan wis Sarees R 27 
Stallion— 

See Animals. 
gelding of animals at large, when..... 3479 

Certain, excepted ...e.s...s. coccecccecees 3480 
fee for taking UP.....ccccccccrce ren cenes END 
running at large, unlawful ............-- 3476 

penalty for permitting ...ccccecee osese 3476 

range, excepted ........ so Badin E N 3476 

evidence affecting .......ss sescceeesese DAIT 

owner to be notified ....... ET E cael 3478 

damages resulting ....... PN 3481 

State— 

See Public Property Commissioners. 
actions against ..... eee cee eee eee 608-5611 
actions in behalf of, set-off allowed, 

when eraan elke aea a RAAR 14 
appropriation of lands by .........5616-5625 
bond to secure laborers on contract 

WOrK erresis rensiies berne anew ei-ouer 
claims against, presentment of, to aud- 

TLOP fas ra Cie A e E o ae 141 

limitation On ......e.s.sse. ccsssess esesre 141 
confession of judgment. DY ............. 5094 
costs in civil actions, liable for ........5182 
limitation on actions brought by....... 4807 


rights and privileges of, ceded to 
2 United States .....ass sssssseees 2110-2116 


State Agricultural College— 
See State Board of Education. 


aim and purpose Of ......-. seceeee 9512, 2514 
course Of instruction ..as.e.s.s. csessosocoe 2514 
diplomas and degrees, may grant .....2530 
establishment Of ...sasse ssesso Laoise as 2512 
ex-otticio visitors of, WhO are ......sesses 5 
experimental station, to establish and 
maintain ...... oaee Sie cea eae 2515, 2519 
regents TO control e.s... sececseccecces 2521 
entitled to benefits and donations of 
congressional ACTH ....s.s seessseoseoes 2521 
funds, how disbursed .....ss.se see rookies 2527 
laboratories authorized .....ese sssescese 2515 
legislative assent to congressional re- 
quirementS .......ee sseeseece seso e. e 2022 
subjects of instruction enumerated..... 2515 
veterinary surgeon, professor of veter- 
inary science iN ...s.ssses esesseoso e. -38050 
warrants for expenses, etc., state aud- 
itor to issue ..... Seas cee aie nea teem meee 5 
Board of Regents— 
appointment of .....se... eee can dees ees 2516 
BONGO Shsesee veces, So¥ese ee A oseaan 2516 
governor, ex-officio member of P AA) 
management, etc., vested iN ....s..sssseoes 2516 
organization of ...... Kana: Meadow ana women 2517 
qualifications of ........ wee ware E awake 2516 
president, ex-officio secretary, bond of.2517 
Cuties Of ...sssssesse ose Aa tare OEREN 2518 


member of board of higher education.2299 
member of board dairy commission- 7 


ers Boks Cc ae a E aea EES 2859 
duties regarding sugar bounty. .3569-3570 
regents, duties Of .....s.sssesoses soosoo . 2015 
by-laws, may make ....... ETAD E) 
powers and duties Of ...essesses soosse e. 2020 
contracts, not to be interested in......2528 
meeiings Of board ....ssse sssssese e.. 2023 
oath Of ..e.ssse esssosso EA.. 
expenses Of .sesseses o R eeo oe e 2020 
biennial report to legislature ......... 2526 


supervise construction of buildings...2531 
contracts for construction, letting barre 


contractors’ bond ........ bean ted we 5 
architects and superintendents, may 
employ: srerrecre 6s Saleen AAEE TO 2532 
treasurer of, selection ....ssse seseacee 2517 
bond and duties of ..... evscesetalt, 2518 
term Of sin sk cba es es See eae ea eases 2516 


State Auditor— 


Duties Relating to Taxation, see Rev- 
enue and Taxation. 


accountant Of state .......se s»sesecrereeo 131 
account, between state and state treas- 
urer, to keep obi cased sssesosese ssocoao 
of debts and credits between state 


ana U. Saecie worse tme Saade sic 
accounts due state. examine and settle. 134 
accounts, etc.. settled to be preserved.. 148 
authenticated copies to be furnished. 148 

accounts and vouchers of persons pay- 


ing money into treasury .......eeees 139 
audit accounts and report to treasurer. 139 
audit and settle claims ......... ...eeeee 134 
audit. settle and adjust revenue collect- 

ors’ ACCOUNTS ......s. Sateen cee seeeee 134 
authenticate certain acts with official 

SOA ajuteieee ew. “Ceara A St Leama terete sale 134 
biennial official report ..ss.sessses sesse 134 
bond Of -cercsrses erasa T Eine A EESE ESEA 130 
certificate of indebtedness, to issue. 

wher: idecerosari Sai ernia Lisa weds 150 


certified copies, effect of ,as evidence.. 153 
certify to state superintendent amount 
of school funds subject to apportion- 
MENE seisen ee ece Chew emee haste eE 2381 
claims against state, presentment of.. 141 
limitation ON ....ccee sssssesese seeseesee LAL 
claims unliquidated, warrants not to 
issue for. without appropriation.... 149 
clerk hive, ets caciseds. sosessso Scan ene 138 note 
compile forms and blanks for counties 365 
convictions of felony, clerk to certify 


nished tò sen dscns sears arenie tieten 
cost bills. criminal, auditing of.ete....1631 
county blanks. furnish auditors with. 367 
county blanks, charged against county 

tax account sec csws se iewew ocios ere 
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State Auditor—(Continued)— 
delinquencies in settlements, charged 
to delinquent officer ............see02 1 
of officers, relating to revenues, to 
prosecute ee Pee eee sssr ween 
deputy, appointment and salary ...... 132 
duplicate receipt of treasurer for...... 
moneys deposited with ....s..e...... 158 
duties, enumeration of ...........seeeeee 134 
file and record, change of county 


DOUNGATY oie. iee eis) See sreeas Gresten 
imcorn raten. i banks to file statements 
With 2... ccceee coses 
inform legislature on “subjects of 
finance, etC.. ..s.esesoss sosssoosoeroeo 2 
inspect books of officers "disbursing 
public money ......... Katee weeeeas 
licenses, furnish blanks for ney etre 134 


member of public property commission 199 
board of pardons .......... peetiesatses 
state board of equalization eset ebebend (lo 
state capitol commission ............. 2253 

notification of payment of moneys to 

treasurer wcccccsccce sosccccveses Wris 

Oath of .....cccceee eT re rT ere rl) 

oaths, power to administer OEE seve 152 

office to keep at seat of government.. 130 

power of, over building and loan asso- 


clations ce cutee eee 
printed reports of officers to “deliver to 

governor ......... soss 
record of convictions to “penitentiary, 

to keep ..........- EEEE tees 
records open to inspection ESKER TAS . 131 
reference of claims, etc., to attorney 

general, When ......cceees 


mepere etc., of certain officers print- A 
e eeeeoeonoeseose0d @eeeeooede0ee8086 eseeenaeoeesneees 
report to legislature .......cccee esceccess 133 
report to legislature on settlement of 
treasurer’s accounts eeeoeoeoeee eo essence 157 
rules, blanks, etc., to print .....ceceeeee 136 
salary of, when payable .......ceseeeeee 138 
seal, use of @esevsvueeeeceee@ @eeeeevonoeaesenseeedeone02n & 53 
school fund, separate account of ...... 134 
settlements, power to take testimony. 147 
may require with state................ 134 
may take testimony in..............6.. 134 
state fund account, county auditor to 
transmit statement of, when ....... 397 


duty on receipt of ...... cosirer esken ed 397 
state treasurer, to account to, quarterly 155 
supplices, to furnish officers with........ 134 
term of office ......sssss ssssesvossassecsoso 195 
warden’s report to, moneys paid to 

treasgürerťr seris sescecss t Canon ec tishio 2746 
warrants for money, to draw ..... esseao 13t 

designate fund drawn on .......sss»os. 134 

register, to Keep ..... cece soosessesoo e... 134 

list of, to furnish state treasurer ..... 134 

issue on audited claims ............... 144 

must State act drawn under ........... 135 

unlawful to issue, except on voucher, 

When iesrsascran Saeed stawieuass: eke eeies 1912 
drawn, not to exceed appropriation.... 149 
illegally issued, Hability ........... teams 139 
record of lost or destroyed ......sssese . 146 
cancelled, to notify treasurer of.. .. 146 
duplicates may be issued, when ....... 144 
requirements preliminary tO eseissecwe 140 

cancellation of outstanding .......... 143 


new, in lieu of cancelled, issued, when 142 
entry of cancellation for non-present- 


ment: When osicesesess ic6ecexwotseueacs 142 
naid, transmitted to, by treasurer ..... 155 
for expenses Of .....ssse soesusose soosoo 
for salaries and expenses of ‘legisla- 
LUG es ae bt ae ster atie beans, AE A 60-69 
for expense of governor's proclama- 
HON oth vob atacees Boas, E a 106 
for public printing ...esassse evccccccces 190 
for milltary bills .....ssossses ssosssss.. 1995 
for expense of surveys of. “public 
landa. wikiorass Cui eakene! Bose ses Eaua 2136 
for expense, etc., of agricultural col- 
lepe ec ceo ries is elie. bien: we E aN 2533 
in conveying insane to hospitals..... 2656 


State Board of Audit and Control— 
See Soldiers’ Home; State Reform 
School; State Penitentiary, and Hos- 
nitals for the Insane for Further 
Duties. 


State Board 


State Capitol Buildi 
State Capitol 


appointment 2.2... sssessssose ooo PE ARRA 2622 
clerk hire, expenditures COP. o5ts08seskaws 2628 
commissioner of public Institutions, 
member Of ..ssssse ssepsso ssacesosoeee 2 
appointment ........ woe 22622, 2625 
duties, compensation, ‘bond errs -e 2625 
removal OL .....»o 066005 ies ee: seseoooe 2625 
creation of (E E E CE E E E EEEE] (EE E EE EEEE] 2522 
supercedes what boards ......e. seesees.. 2622 
powers and functions Of ...sssessssesoss. 2622 
düties Of. cesisises corces cer oratia titine 2624 


inspection of institutions. through com- 
missioner of public institutions ......2624 


meetings and offices Of.........e.seeeeeee 2627 
members serve without compensation, 
EXCEED casskcivee: se Dike utes E e 
report to legislature ...ccces esesossoseo ss. clot 
reports to be printed ....e.ssssseessessese 136 
superintendents to report receipts and 
expenditures tO ..sesses cocscceccscoess 


State Board of Dairy Commissioners 


See Dairy Commissioner. 


State Board of Dental Examiners— 


See Board of Dental Examiners. 


State Board of Education 


board of higher education, how consti- 


tuted | Secs ove oeeceweere venra sea 22 
course of study, to adopt, for normal 
SCHNOGQIS si stele waseen ead Mortare esias 2300 
for entrance to university and agri- 
Cultural college ...ssesse covesccccees 
penalty for members to disclose ex- 
amination questions ...... ssccccccees 2445 
course of study, to prescribe ............ 2258 


examination of teachers, questions, etc., 
to furnish county supcrintendents...2298 
members, governor to appoint be ceeen cc o22N5 
QUALINICALIONS ...sssse osseo PEE 2299 
terms of eseeov e002 C O E E E E AEE R ot 
meetings of ....... mae b Saree wa 22546 
expenses of, limitation on D 2296 
vacancies, how filled ...... cecccccccvecs 229% 

rules for general government of schools, 
ete. @eeeeese (E E E E esenwoeoe E E eeeeseeee 2298 
SOA) eriaiaen-, carseieua- teow E eeueuoswccus 
secretary. ‘of, duties of essensen. erio e Zag 
state certificates, ete., to grant. PAAT oe ends 
state superintendent, president of......2293 
text books, to adopt, uniform series....2298 


State Board of Equalization-— 


See Revenue and Taxation. 


State Board of Health— 


See Board of Health. 
adhe diseases, city boards to re- > 
port to 
health officers of cities to report to. 11238 
officers of city boards reported to....... 1237 


eoeereeeeome sper eee eees oper es ea enees 


State Board of Land Commissioners— 


See Public Lands; Commissioner of 
Public Lands. 


State Board of Medical Examiners— 


See Medical Examining Board. 


State Board of Pardons— 


applications for pardons, etc.. sub- 
mitted tO veka anes “Sate doswe ereer Ea 205 
compensation, members serve without. 207 
consideration of applications, ete....... 206 
meetings, when and where held......... 208 
recommendations to governor ......cceeee 206 


of Pharmacy— 
See Board of Pharmacy. 


State Capitol— 


librarian, custodian of buildings and 
RLOUNCS. creerii Gatiwde: Shiviaw nE in 2614 

report to secretary of state, when.....2614 

secretary of state, superintendent of.... 115 

ng— 

See State Capitol Commission, 

ommission— 

appointment of certain members of....2253 

architect, compensation and duties of..2200 


attorney-general, legal adviser of...... 2268 
bids for construction and material...... 2259 
biennial reports of .......ssess eevee acne 223 
bonds of contractorgS .....s.. cee ee se evece 2259 
contracts and bonds, passage and ap- 
proval of sivevcuse reseesak wae wes e.e.. 2256 
secretary to record ......esea esse Meese 2230 
cost of building. limitation ..... es 22nd 
disbursements, how made ......... .. eee neti 
duties of, enumerated ..... iis Bie ARR EA f 
how COMPOSE sess. eecccees Esenas P tE 


how organized ..... ides scabies A EEE ase ooe 


Pee hey eee se eS ey ed | age ee 


ee. ae CM ae 


Baa ee ue 
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State Capitol Commission—(Cont.)~ | 


limit of annual expenditures .........-. i 
materials, discretion of, in selecting.. . 2262 
materials to be used in construction of 


capitol «0.2.20. coseseoee o eceesosseceees € 
members, qualifications ET EAT 2253 
term Of ..sssssse sesosesoeee see oossaesoe. 220 
bond of, approval, custody ....-...... 2253 
not to be interested in contracts PEE 254 
compensation Of ...... ssssess ETET: 2259 
prizes for plans and designs . AEE E 2258 
purpose of creation ......see seceeeeeere e e +2299 
secretary, board may appoint - ie iie 2256 
DONG, Approval ...ccecee eesesseoo seee. 2290 
compensation of E E EAT 
duties OF smasesor Shaesatawe- aei nia ena 2256 
state capitol building ‘fund created ....2267 
superintendent, compensation and 
duties ccs ised a eet eee, Seras unane tois 2261 
superintendents not to be Interested in 
contracts ........ dt ears Jveeheias ween wawe 2254 
time for completion ...sse cocccccececs 22 2200 
State Claim Agent— 
appointment and qualifications of ...... 2123 
bond, approval, custody Of..........esee. 2124 
compensation of, manner of payment.. 
Seiki. Hees Ree eres ea 2125, "2126 
duties of . E O E E E] (SEESE EE] OS EE E 7 | 


State Fair— 


See Fairs. 
State Fish Commissioner— 


See Fish Commissioner. 


State Fish Hatchery— 


See Fish Hatchery. 


State Fiscal Agency— 


appointment cf, bank or trust company.1831 
bonds of state and municipalities pay- 
able at eeeee eeeoeeee028e@ eeeovoeeoevnene ee eee 
compensation of CE E T E OOO 
duties of eeeonceveeeeeeeosesa® eeoeoesoece cuesecealooe 


establishment Of ...... cecoees ate nises 1830 
ae and municipal treasurers, quites aas 
».cesooon è ovouvo o @8 8 8 88 eee eveunoeveveeneeened D 


O 
term and eligibility Of ..... esssceccecee 1831 


State Fiscal Apen 


abling act ..eesssssesoosee TS KP 
receipts for moneys collected dinei ovens 1527 
state treasurer is ex-officio .....»ee.e...1825 


State Geologist— 


See Mining Bureau. 
appointment, term of Office ...ssssesesss Lid 
assaying and records thereof ..es.ssessese 177 


bond, approval .......ee0- E Cewentveewnan Lie 
classify minerals, CtGi ceive’ be. ‘guedeseseeee Lo 
collect specimens .......+. scoor sae ues 178 
curator of state museum ...eeeee ceces .. 178 
dangerous mines, to visit, on request.. . 180 
Guties Of c.ceceses os sebase E .. 174 
fees for əs3saying ...ess.seee sevens T E 
moneys paid into state treasury .......- 177 
moneys received, reported to mining 
DUreAU ...sscsse sees es ey esocesceseoaen i 
mines, to visit and examine as to safety, 
CRO a ckvnce. seintes, Hees Seed costed 179 
notice to owners, etc., ‘of dangerous 
condition of mine .......62 esesssoeeo ‘ 
copy of. evidence of negligence ...... 180 
oath Of OFFICE) ......see coccccccees osoosees 173 
penalty for failure to account for 
moneys received ..e.ssssse seeoeco sarees Yi 


report to mining bureau, When .eseseeeee 181 
salary and expenses, how paid.......... 182 
senate to act on appointment ....ss.sssese 172 
specimens, catalogued and assayed.... 1:6 
vacancy. how filled .... aee (7. 


State Grain Commission— 


See Grain Inspectors. 


State Land Commissioner— 


lists of lands sold, etc., to certify to 
ASOSGOPS cdccccn ke ossossoso . SOR e ERS Cea 1746 

make contracts tor excavating Nore 
WAVE ses eianen Sysnisene OPA EIES aa 


p. $ 6, ad, in view Bhs re- 
Lae clause of L. ’97. p. 262, § 70, 
but § 56 of the latter act may con- 
tinue it in force. 
‘sell granted lands for erecven of pub- 
He buildings ..cccee ccccnvecccens 2244-2252 
term of office ...sessss ssesooessa eaea 198 


State Lands— 


See Public Lands. 
State Library— 


board of library commissioners, who 


CONSTITUTES Nee tice sasewd: soere aesa 2616 
duties Of Saks tee: miro hassle oS eai . e 2616 
may exchange or sell DOOKS .......... 2611 
payment for purchases by, how made.2617 

books, who may USE ...ccecccese seseseece 2605 
restrictions on uSe ...... AE <arewre 2605 
penalty for unlawful use . BEN Sapa a ete 2600 
not to be taken from seat of govern- 

ment, penalty .....esssessecseecseeee 2611 

exception to attorney-general ...... 2606 

from general department, may be 
taken out ....... ene he ek re 2607 

deposit for ks civics tes ceewss Wess sedass 2607 

regulations regarding ...... seccceees 2607 
unlawful taking out or injury to, 

penalty ......... Led eee EEN "2608 
offenses against laws relating to, how 
PFOSCCUlLEG sisi sia sien. ee ceeant emcees: 2609 


justices have jurisdiction, when...2609 
moneys recovered payable to library, 


fünd sosrebresas weta a E a E aaa 261 
expense of transporting. "how paid....2612 
co oer of deeds, fee for brary 
E D oa sua neta \aaasteewne Ns PN 2 
librarian, how appointed ...... TNE ee: “2600 
term of office ........ Ae ee re 2600 
vacancy, how filled ..... dae EE ES a 
assistant, appointment Of .....ss..ssss.. 2602 
compensation Of ...sssessoss essoesoos 2002 
düiies-Of siseses seriosi essiens SUNN en 2602 
collect outstanding books. when ETTA 2604 


general expenditures of. how paid... .2613 
custodian of capitol buildings and, 


grounds, when œ.e.sssssssssssesossese 614 
report condition of, to secretary of 
state 2... o eooo e@eeseee ee @eeeseevees oe e208 9614 
oath ANA bond ......sseosse cvccccssecee ZOOL 
salary Of ise cw vinsad Shanes om ueber raSi 2615 
notaries’ commission fee for library 
CA easte G See Ce es eee Seamer eesaaes 247 
reports supreme court, surplus de- 
posted IN ssiwbicds. eeacdeciwe- Wacdiaus 


secretary of state to deposit supreme 
rour: reports for certain distribu- 
on eeeeee eeeeeovn ee a (EE EEEE E] @eeeeeaese 
State Log Scalers— 
See Logs. 
Statement of Factsa— 
See Exceptions. 
State Museum— 
See State Board of Education. 
curator Of Sige twas cssoessso sosoes AE . 178 
state geologist to select specimens for.. 178 
State Normal Schools— 
See Normal Schools. 
State Officers— 
See Public Officers; Officers. 
causes for removal of, by governor..... 107 
removal of appointive, by governor..... 107 
stationery. supplies, etc., manner of 
purchase ... bsuceawesetuce 192 
supplies and forms ‘printed. LOF scsccisss 187 
terms of. commencement and duration. 198 
State Penitentiary— 
bulldings of, may be rebuilt if burned.2758 
former board of directorg abolished....2621 
general duties of board regarding...... 2134 
state board of audit and control suc- 
ceeds to powers and duties of..2622, 2624 
governor to visit, expenses of ..... ee cy 
location. Of ....sssesesases so os anda ses e... 233 
superintendent to report monthly to 
board of control, receipts and ex- 


penditureS ....s. sessecos T RAe LEA reisa 2629 
Board— 
annual report of, to be printed .........- 2754 
distribution of ..... se ca htt Maes alle eis rai. | 
clerk, duties Of .....e... sooo seeeereeeeeee 2138 
appointment, oath, bond .......cceeeeeee 2737 
term eeened C EE EK E E evoce oa @eseesevnenese sesoses ZiT 
HALAL orere sisir raaa ame ne Nasaan 2142 
intemperate persons not to be employed 
n seses Ct eereeree Fe ee oo eeenuveeoeueeene 
removal for intemperance .........0+. 2739 
officers and emploves, not to be inter- 
ested in contracts ....... Sik aan as pai 
removal Of s4 cee ves ses. “evewewens es penais 2740 
officers and employees, not to receive 
extra compensation ........ cccaceees 19 
penalty for ...s.sse sesces Perr coneis AOL 
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State Penitentiary—(Continued)— supplies, how purchased ..... ‘stele cee 192 
officers and employes, not to traffic _ term Of office ...esssesssssese seereeseeeee 185 
1 ie eo eerccces erosoeeseo meee vacancy gerlaren, on failure of duty.. 189 
penalty OT ess. eoccceece coresers RS he vacancy, how e RN, Raita atts 
officers, bonds of, where deposited...... 2109 | State Printing Board— 
rewards, power to offer eoecceee we aaa See State Printer. 
supplies, etc., contracts erie e "Sts | bids for paper and binding material, 
water, supply of, power o sages awarding contract ......ccceees cece 195 
Cee to escape, etc., penalty 2757 biennial rons of officers, examine ‘aa 
assis , = : oe 97% matter for ...ssesseessese csoesesosooo g 
ing and payment of ..... 2771 h rd 
E ot conviction of felony to a A at nmeaiae material for.. 366 
state auditor ........ Ree sated 277 es, ssosessreseesesee eeessosee 
eee? 39 governor ex-officio chairman .......... 190 
commutation of time and credits 2569 | members Of esses... sce IE SS . 190 


tate....27 ee 
cost of transportation paid by stat 9747 | requisitions for printing to be ap- 


employment of ...--. saan anne Eraso rasai Ziti 

, compensation ....2103 proved DY s.eesesesseseoso soccecceers . 19 
pate a ae e esee sence 2i4i reguisitions, by whom made .........- 190 
manufacture and sale of articles .....-- 2047 rules and regulations, may adopt..... 190 


records of credits on sentence for life..2773 |State Property— 


i SELVICES cccccceee cecccesees 2775-2776 See Public Property Commissioners. 
Eee be printed ..e®.ec. coeeeee ..... -2143 | State Reform School— 
sheriff to convey io. penitentiary ....-- 2161 aim and purpose, of nerne Pronouns 2706 
expenses, NOW paid ..eereere o seseoreees cit biennial report of board to governor..-:- 
teh of confinement, how estimated... -27:2 bills, how, audited and paid ...........- z0 
to perform labor ..e.sesee ersecse oe eseree: ai bond of director ......cseeceeees rer 713 
treatment of, rules governing.....-+.-+- 2748 commitment, expense, paymen of....2725 
Jute and Brick Manufacture— complaints, investigation of by board.2/15 
cost of manufactured products, how es-,- court may commit, when ...........-+.- 2721 
timated .s..eeseresese seseeeesece eeeeee 9-59 order for ...s.saseese po asan Peirao anassa 2721 
employment of skilled labor ....- teere ga departments Of ...sssesseosse seesseereee 2716 
fund, HOW used ...sesseeseere eeseecos aor director and matron, employment of. .2711 
jute, etc., to whom must be sold ......-5 functions Of s sssresissiom Ao vsasee ge kE 2711 
payments for, account vt ne : f Senco salaries, of adactueeiecsassce. a cetinieeed 2712 
Hmitanons on 17e ee igl | director to report to board, when.....2719 
Pe roariation biel. eek ee eeu: 9-69 | discharge, effect of ......... Danaa as 227 
monthly receipts payable to revolving,- pr a een of ere es ae 
Sige ee ecccccecasd = eceeerecesccee ~ 
wW: ae ie Sen iss former board of trustees abolished....2621 
n ointment Of sesseses ET E incorrigible inmates returned, when..2715 
bond A tees EEA reres Suis 2735 malnuct on, branches taught and is 
duties of, as to recelpt and disburse- training ..... sesoses seooesoese ceneeee ral 
7 seee soe e2144 juveniles subject to commitment to..2721 
ONEYS sssssesese a 
B ae to prisoners to report to _ justice to transfer papers to superior 
auditor, when ....-.-+-+: eoi a court wiku O T R A les 
enalty for omitting to glive ...esseee.bti proceedings On ...essescssee seeseeees. 2122-3 
Bowers aid duties of ..--..-+e operater c AlS matron subordinate to director ....... 2716 
receiver of all revenues Of sada oseaan ass 2745 order to show cause, service fees...... 9793 
report to auditor moneys paid to state powers and duties of director.......... 2714 
treasurer „s.es... nenes DE woveeee seen 46 proceedings, review of by superior and 
report convicts entitled to clemency. .270a supreme courts ........... ai valance ts 2726 
reports to siate auditor ..-.--+- seyeeesrrn se rules and regulations, board to make.2718 
residence Of ...... concsccrcececreessseress TR sexes to be separate ......csecceeeeeeeee 2716 
salary of ee ee eo easeense ecsococooosoeo a i state board of audit and control suc- 


ceeds to powers and duties of.2622, 2624 
superintendent to report to board of 


State Printer— 
advertisement for estimates on paper te 


a 


and binding materials .....---++-+::; control, monthly receipts and ex- 
bills filed and recorded, where and a penses ...ss..... e eh, j Le wae 2629 

NOW ...essesoo covecccessse cerscorceres 1 supplies, ete., contracts for, how let.2707-9 
billg for paper and materials, how term of confinement ............ geass 2727 

audited ecm cere eens oacoossooo eeseeses 195 warrant of commitment ...... PS 2725 
bills for printing, etc., how prepared State Roads— 

ANd presented ....seesee ceeereeeesers 1% Marcus to Methow river, construction 
bond, approval, custody ...ssseseses seee 186 E T E E, 
catalogue of county blanks, to print.. 367 North Yakima and Natchez, provision 
claims not audited until work com- for construction of ....sesssesee 3484-3996 

pleted and delivered .....-esesereees J Wenatchee and Columbia river, pro- 
copy for session laws, secretary of vision for construction of ..... 3997-4013 

state to furnish ..ccccceccses sovcvees 18 State Superintendent of Public In- 
delivery ot work, manner of........... 1% struction— 
documents, bills, etc., for senate or county superintendent to report to, 
QUBO jcocancecpas, Tirer ert teens! iise ke 8 annually .........6. E A wads 2394 
duplicate bill, auditor to draw warrant | deputy superintendent, compensation 

on escoceses oecena eve @eseee onoacaocooooooooelo “ (8) eseeosece b. eeeersecce Cae eGwe OA 
duplicated bills, how prepared ........ 199 | election of OS UUI 3291 
duties, laws and journais of legis- ex-officio visitor of agricultural col 

lature, to print .....s.s.ssssese cssoooo 187 LOE Og to ccas oo. eda a es 9513 
duties to be performed at capital...... 184 member of board of pardons ........ ae 04 
election ...e.sssosses oeeeseesos saseoosseoe 184 printed rules, blanks, etc., state au- 
fine for delay of public work .......... 189 ditor to furnish ........ : 136 
forms, blanks, etc., for state officers.. 187 BALAN hn dunk bencaud eek ures EEE ieee haces 220) 
journals of legislature, etc., when to stenographer, compensation of ae see ONE 

deliver 4.ct Cceceeete, bengien ie a naD 197 CORI OL voaienn snes oahu arua "198, 2291 
manner and despatch of work ........ 191 | Powers and Duties Enumerated— ° 
Oath, custody Of .es.ssssssse ceeeeeeeeeees 186 apportion state school fund ....... 2293 
printed and bound matter delivered blanks, ete., to have printed .......... 9993 

to secretary of state ............00e. 190 certificates of examination, to issue. 2°93 
public printing defined ..............4.. 187 county superintendents convention to 
rates for publie printing, classified.... 192 hold, when ............ : 2 
rates for rule and figure work ......... 194 decido guestions and appeals ........,.2°93 


secretary of state to examine work... 190 | 


decisions of, force and effect of .......2293 
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State Supt. of Pub. Tast m (Continens 


president state board of ouea one 2293 


publish rulings and decisions .......... . 2293 
records, where and how kept .......... 2203 
reports from schools, etc., to require. .2293 
report to governor ........6.. EETA ORRA R] 
statement of expenditures ............. 229:3 
supervise public schools ..........0....22% 
surrender records, etc., to successor. .2293 
visitation of schools ........ccceees ee. e 2293 


State Treasurer— 


See State Fiscal Agent; State Treas- 


ury. 
account of disbursements under appro- 
HLIALIONS: osc b aces | ces Sueur cee aS 155 
account of receipts and disbursements 155 
accounts between, and state auditor 
tò KeCD: ,wsovudtens oreeson tinda s ScGcie 134 
accounts, quarterly, to state auditor.. 155 
annual examination of securities .....2820 
appropriations refunded to state ..... 2701 
bonds to anticipate ............ cece ees 2502 
beneficiaries of foreign insurance com- 
panies may sue ..... sesessoosos o» e 4300-2 
bond, approval, custody of ............ 156 
books, etc., furnished by state auditor 134 
‘ certificate of deposit oi cas euscueds heute 2819 
certificate of moneys, etc., “for which 
accountable .......... ceccccevces 
congressional appropriations. “for sol- 
diers’ home, to receive and dis- 


DUIS 45 .enit ieee coe ssae: EEA 2634-5 
county blanks, payment for, credit to 
i printing account ..esssessess seesooeo 
delinquent state tax, to credit to 
counties ...... Stave EA R E 


aupheate receipts for moneys receiv- 
smee nenl ‘by, defined, penalty for 164 
information to legislature on treasury, 
CEC cis: abel wee ae SSR EWG: Rasa sea ek 
insurance securities denosited with.. "9819 
investment of tide land funds in gen- 
eral fund warrants ......ececcececees 2202 
legislative examination and settle- 
ments of accounts 


library fund, moneys payable to....... 2610 
member of mining bureau ............. 3145 
member of public property commis- 
SIOM seres T eaae eked Eea EEEE 199 
member of state printing board ....... 190 
duties of in general ............. ranah 155 
militia fines to be palid to .............. 2055 
military fund to keep ....ssessssosseeso 2069 
moneys, disbursement of on auditor’s 
warrants oocierere sruni ove. 0b keene AE 
moneys of state, to receive and keep.. 155 
oath, custody of ........ oie tema saeu eed 156 
oath, may administer ......sssseseessoo 159 
office, keep at seat of government. veka 156 
public inspection of records, etc....... 157 


report of auditor on accounts and 
vouchers of state moneys due .... 139 


reports to be printed ....... cc ccc e eee 136 
report to legislature state of treasury 155 
revolving fund ....s.sssss Koes eee 2760-2766 
salary of, when payable ......ecceeeees 163 
Sen). use Of cicevec chee ockeeeetieetuciwsk 160 


sight draft of, on county treasurer...1732 
state auditor to examine and settle on 
expiration of term ........ cece wees 
state capitol building fund created.. "9967 
successor, moneys and records to be 


delivered to .........0. sci ata mareee eee 55 
term of office .....sssssosse sossserecsesse 198 
urclaimed moneys payable to, for per- 

manent school fund .............. 3074-5 
university fund created ......esesscss.. 2486 

investment Of co.cc. cece cee cece ec eeeee 2487 


university of Washington fund, what. 

to be credited to .....cc cece eww ec ees 
warrant, indorsement of payment, etc. fe 
warrants, auditor to furnish list of....134 
warrants cancelled, auditor to notify 


GE eins E wiceeeees, Aue sider seees 146 
warrants "endorsed by payee, trans- 
mitted: 20 auditor 6 oiciiaccoriveiees ch 155 
warrants. forfeiture for payment out 
of order, etC...ses.s.sss sossese ene vane 


State University— 


warrants for salaries, etc., sen legis- 
lature. tO ay <sieesedce oe eS cawewe sos 66-70 
warrants, order of payment Oli 155 


State Treasury— 


See State Treasurer. 
e of secretary of state to be paid 
MUO ak oer eee ewe eos we oho eae 
moneys received by attorney general 
to be paid intO ....sssssesss sessssess 169 
money withheld from, forfeiture, ac- 
tion on bond sscscecsacssisesiss stouin 140 
new warrants issued in lieu of cancel- 
led, When sessicscicis Saber iwitasesces 
warrants, presentment for ‘payment, 
limitation ......ssesse oesesseso EEES 
See State Board of Education; Uni- 
versity Lands. 


admission of students ......... ewesus 0. 24h 
aim and purpose of .......... Sc as are iaee 2471 
establishment of ..........0.-. o gaisie graguta 2470 
non-residents, admission of ........... 2471 


preparatory requirements for en- 
trance, board of higher education 
to adopt course for ........ PR 
tuition in ........... ‘ 


2300 


apparatus, etc., authority to purchase .2479 
appointment Of ........asssssss sesos . e. 2472 
appropriations refunded the state ....2501 
attorney general, legal adviser, etc...2478 


Board of Regents— 


bonds to anticipate ...... ccc cece ee weees 2502 
form and manner of {ssuance .......2502 
control of property ....c ccc cece ee ee ee ees 2473 
debts, restrictions upon incurring..... 2453 
donations, investment ......... sscccees 2482 
employ president and instructors...... 2475 
endowment, what constitutes ......... 2484 
execute bonds for arms,etc..... ny tee 2475 
expenses allowed as sole compensa- 
TION: “Sheets hee aeons wie” sean nes ae 2475- 
faculty, how constituted. PET A 
authority of ............ eee TONGA A476 
funds, how invested. PEE ET Weis 2481 
grant diplomas and degrees ........... 2475 
income, how expended ....... EPET 2480 
lands assigned to ......... seas OEE 2484 
lands of. when may be sold ............ 2480 
proceeds, disposition of ..............2480 
librarian, appointment ......s.essoseessse 2474 
Meetings 24. cee sews ETEEN 2473 
number Of sa cya pad. Whee seshauesnatouss 2472 
ven of, rementS .....c.cceeee bashes ees 2472 
canizátlion of iosescrresss Adeousuweouws 2473 
Bow ers and duties, may adopt by-laws.2475 
prescribe course of study .............. 2475 
prescribe rules for government of the 
taculty Seumeren s era OEE E ass 2476 
president of, member of board of 
higher education ......... oe aa E eaee 299 
qualifications OF ....sssessssoe ssosssesao 2472 
qQUOTUDT acNiewttianted aaaea aa oaa 2472 
receive and control funds Deet t eaat 2475 
report to governor ......sesssssassssssso. 2475 
pienmially seenssebes erek diawe ainera eT 2485 
sale of intoxicating pavers in vicinity 
of eceoeeenseogd @eeeveeneveee sees eereeeeteone 248 
penalty sen vowels aeni G sees r 2489 
selection and sale of granted lands....2485 
secretary, appointment peesaa th ea aes 2474 
Duties OO eee ET SE 2474 
sectarian control, free from ........... 2477 
term Of vse hee. hee Melee was senate 2472 
treasurer, appointment .......... sesses 2474 
pond, düties of vacctieicuse accesses dacs 2747 
university fund secede ick, 25 bese bseweeys 2486 
investment of .....s.ss.sss 2eaveceveccis 2457 
university of Washington fund cre- 
Ated 345 si eseks. . db eeneatew Gat caceseoeneenul 
what to be paid into ................. 2500 
vacancy, Now filled ....ssssecseccesecsese 2472 
State Weirzhers— 
See Timber. 
Stnte’s Evidence— 
defendant may give, when ...........+. 6950 
Statistics— 
commissioner of, and duties ..... 32% note 
reports of labor bureau ............ 3296-3303 


Statute of Frauds— 


bill of sale void as to creditors unless 
recorded esseci deretan aE wa tae es 45 


common law prevalls ......... ....4783 note 


= -—-— — 


pe 
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Statute of Frauds—(Continued)— 


contract of sale void, when ............ 4577 
contracts of minors ..........c-e.ee- 4581-4583 
deeds, etc., in trust for grantor void 
as to creditors, when ............++. 4575 
parole contracts, etc., void, when...... 4576 
transactions between husband a 
wife, burden of proof ........seeeee. 


Statute of Limitations— 
See Limitation of Actions. 


Statutes— 
See Laws. 
rivate, how pleaded (civil)...........- 4935 
ow pleaded (criminal) ........cesceeeee 6854 
how pleaded .........-ccccccccsccccvsscoces 4935 


Stay of Execution— 
See Execution. 
Stay of Proceedings— 
appeal not to, In contempt of judg- 
ment 
injunction cases, release of errors .... 
on appeal in forcible entry and de- 


5811 


tainer .....ssesesoecoo EEE T e5047 
under writ Of review ..ccccccccccccceces 5745 
Steamboats— 
overloading, penalty .......... o see iawede 7044 
Stevens County— 
boundaries of ........... sins ei A . 28 
Stock— 
See Animals. 
Hien for keeping ...ccccccccccceccevcccees 5971 
enforcement Of ...ccccesecee seccccceces 5972 
Stock—Corporate— 
See Corporations. 
calls, how made and enforced......... 4262 
consolidation of railroad, how effected.4304 
deemed personal estate ..cc.ccccccceere 4261 
executors, etc., MAY VOte.....-.sceeeess 4263 
held by executor, etc., who liable for. .4268 
how increased or diminished wens 4271-4273 
how transferred ........sesee coccvecvcess 4261 
limitation on shareholders, rate may 
be made eeeese eeoeveneoose @eeesnvneeveeneeeses 
pledge, how Voted .....ccccececeecevees + +4264 
pledge of, how Made .......-..eeeeee .. 4264 
shares, sale of for non-payment ...... 4242 
stockholders’ Hability On .....-..seeee- 4266 
time and manner of payment may be 
fixed, NOW ...esosssos seeswcnsecesesice 4262 
Taxation of— 
See Revenue and Taxation. 
Stolen Property=— \ 
restored tO Owner ......besssos cvccvcees 6920 
Storage-- 
See Warehouse Charges; Warehouse 
Receipts. 


lien and sale for advance charges.5963-5968 
Stream— 


improvements on, for logging ......... 3136 
owner may fence across unmeandered, 
WHET -c3oceciuisseaw: anake EEn nas 3137 


rendering unwholesome, nuisance, etc.3085 
Street— 
See Special Assessment. 
appropriation of by road or canal com- 


NANICS -icvicweses ves. 2600s eieus, oe eewares 4338 
assessment for improvements, cities 
third clas8S ....sssssessossseo sosooseoo 
eee first class, expen’ over tide lana, 
tO i goeree enes Aan EE SES 
cities first class, “may change grade... 739 
cities first class, powers over .......... < 739 
cities second class, powers ovef”....... 855 
cities second class may make and im- 
DOVE: ccorececie Aiwseseens. Kawetetea ens 861 
cost of, how defrayed ........scceseee R62 
cities third class may establish, etc... 938 
cities fourth class may lay out, etc...1011 
damages for grading ...e....sssssseseno 821 


death by defective, who may sue for. .4828 
extensions of, over tide lands, certain 


contracts for, to be cancelled ...... 2203 
former dedications on tide lands, vali- 
dated scsi ide. s eseeuowes ETEEN 

grade, change of, “damages EOE 1280 

PECOVECTY Of secireesisse Sivan denen ts 1286 


eet bonds for sunrovencn as 
85-1 


ov 
over tide lands or public highways... 1265 


easecessosso sereseervrvense 


platted, are public highways .......... 1262 
platted, are under corporate contro:..1266 
proceedings to vacate ............. 1267-1271 
publio highways in  disincorporated 
Citles socresess dcascwekes. Gaweecaeyeees 1 
power of harbor ‘line commission to 
lay out on tide lands ............... 
railway franchises, cities first class, 
control of .......s..s Hevea cee e ties caws 
right of telegraph and telephone com- 
panies tO USE 2... cccccceve coves ects 4369 


Street Railway— 
Taxation of, see Revenue and Taxa- 


tion. 
cities may construct, etC.......esesssess 1076 
fares and rates, may fix ............. 1076 
competent men to be employed by....3314 


pane ty. for employment of incompe- 


nt 
fenders, etc., to be attached to cars. .3316 


construction Ol. acces tive, x PETEA 3316 
penalty for violation ..........cc.ceee. 3317 
duty of prosecuting attorney ........ 3318 
powers of cities of first class over..... 739 
prosecuting attorney to enforce ...... 3311 
time of operators of cars limited......3312 
penalty for overworking ...........0.. 3313 
weather guards for protection of em- 
DIOVEES: ....ssssoe osseo a oe E A 308 
construction Of ......ssssss cece ccecees 3309 
penalty for failure to provide ....... 3310 
Strike— 
governor may suppress unlawful...... 100 
Subornation of Perjury— 
penalty fOr ....ssssoeso  Seciseassase 7192, 7194 
Subpoena— 


See Justices’ Courts. 
attendance of witnesses before insur- 
ance commissioners 
commissioner or inspector of labor 
may issue cseseeisissscens Weaekdseigs 
commissioner to take SPRI OR may 
ssue @eeeee eteo e2@80828 
duces tecum, when and ' how issued.. 
eeseeesee e#8peaeeed ee (E E E E E o E o eee 0996, "5997 
issued, when eis e babes saedis nne sew onesies 5997 
power of state board of land commis- 
sioners to issue ..........sos Tornia 
punishment for failure to obey . aa way’ 7198 
service of 5998 
Suffrage— 
See Elections. 
Sugar Bounty— 
See Bounties. 
Summona— 
See Process: Justices’ Courts. 
Service and Requirements of Notice, 


eoeereeeceereneeevens 


see Notice. . 
affidavit in support of ......... es.eeos 0122 
appearance, what constitutes .......... 4886 


bastardy sults, when and how given.. 
contents of ......essess sesseoosaososoneso 
copy of complaint to be served with, 


when 
defendants jointly liable, PPTYICE and 


procedure ......s..ssse ossooooses soose 
defendants severally labie, service 

and procedure ....ccccccese cscvcccvecs 
defense authorized, when ‘service not 

DErsONnal’ sic ssiisse asceseseos weeduetes 
eminent domain proceedings cnor TT9, 780 
form of ....sssssoo o Sedis RES PERIN i 
ROW Issued saiewsviea a eNivetewessesaseeieeee 4870 
in condemnation to establish dikes... .3683 
in condemnation to establish drains...3725 
in forcible entry and detainer ......... 
joint debtor not served, brought in bv 

after judgment ............ seccoees 
jurisdiction of action, when deemed fo a 

be acquired ....c. cece eee e cece cece ee AF 
new party brought In, entitled to..... re 


notice to defendant, service by mat]. .4686a 
on absent defendant in action to quiet 


title opi cass cee ee brbanawhaNe ox eeeead 5500 
personal service out of state .......... 879 
proof of service, what constitutes....4&&2 
publication made, in what paper ...... 4885 
publication, manner and form of...... 4878 
publication of notice in eminent do- 

main, when authorized ............. 4 


GENERAL INDEX. 


Uteterences areto Sections) 


Sammone—(Conttinued)— 
telp of publisher, evidence of pays, 
"ss 


sights "ot ‘detendant atier “appearance 
eae ieee g 
servici iy whom made 


EA m 
dent | 

manner of"apected ss.. 

om mecretary of atate for" Corpora, 
ion, when authorized 

by pisleation when authorised "AT 

serien of in Commencement oF a 
‘on ‘we 

sunk awer an ación ror ieit 
‘passing animals w 


ypltary appearance, aeck ot 208 
TIN Neues cvs on 


Placed “of “amiasemmeié 


‘See Sate Superintendent of T 
instruction 


sapertina a? SBP 
i HOT supervisor, | 


conii mmt aë Juvent ane foe | 
prm aenal hien 

onns” To provas Yök ieidental ox 
"neten off d zi 

aE Tae pier Yai i 
ta te Mmi of time for esi 


examinon and “commitment ‘tn 
jute ob, Are makiato 


mE ete Erla nt mandamus eie. 

Sriginai Jortealccln ot. 

Brocas ot vatent ate f 
No Whom directed 

rues tor government oË. 
EMI denen of 


Toroeeedinit s 


Alena af 


Before whom in-tiuased 
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Surety Company—(Continued)— 


process may be served upon............. 1543 
service, how made, in case of re- 
moval from State -...cccccccccceeseees ea 
purpose of law declared..............66. 
registration of, with secretary of state. 1538 
what to be filed DY........ccccecccceceen 1538 


release from undertaking, how effecied. ls». 
resident agent of foreign, necesSsary...1043 
revocation of license to be published...15+45 
unlawful to act without authority, pen- 
alty sac ccesentes ii oane cman 1540, 1541 


See County Surveyor. 
evidence of, county surveyor’s certifi- 
COO Sh stiwkessak oeesewa seeecrenes 462 
Survival of Action— 
what survive to executor or adminis- 


trator eens SS neh Cae, Sc Aeue ese ees 5695 
Swine— 
See Animals. 7 
damages for treSpaSSiING@........sscseeoes 3417 
on restraint of, how assessed......... $119 
appraisers tO ASSeSS.......... eureka eure 3419 
appointment Of ...e.ssssssessesessesee 3419 
oath and duties Of.........ccccecceecs 3420 
driving on highway, damages...........3423 
estrays, When treated @S.............6... 3418 
fees of justice, amount and colleciion 
OL. ee KOREN ONES Memes vane ewe eR ees 3421 
fencing against, unnecessSary............ 3422 
restrained, When ....cccccccccsccscccsccees 3418 
unlawful to run at large..........ceeees 3116 
Talesmen— 
summoning Of .....esessse cscosssososeesoo 4978 
Taxation— 


See Revenue and Taxation. 
Taxation of Costs— 
See Costs. 
Tax Deed— 
See Revenue and Taxation. 
Tax Exemption— 
See Revenue and Taxation. 
Tax Levy— 
See Revenue and Taxation. 
Tax Sale— 
See Revenue and Taxation, 
Taxes— 
See Revenue and Taxation. 
auditor to record certificates of sale for 41) 
cities third class may levy and collect. 93S 


Limit GE levy 2c vscctas rinse eed tansa ies 938 
to provide system of levying and col- 
TOQUIN Dosh diced niise SANG eee ea $45 
redemption, method authorized....... 94o 
SHa Sa fourth class may leyy and e 
bonded indebtedness ....esesssessosoeo. 101$ 
levy system, to provide.............. 10lva 
collection of, when county boundary 
Altered 2. eau aee seen seed e aa e cee 271 
proceedings regarding .....ss.sssesesse 46 
payment of before recording plats...... 202 
township, collection Of.......... cc. cee 670 
levied to pay judgment against....... 3 
Teachers— 


See Schools, Public. 
Teachers’ Institate— 
See Schools, Public. 


Telegraph— 

apparatus, ete., malicious injury to....7342 

certified copies’ by, as evidence......... $205 

checks, etec.. made or drawn by......... 435 

Checks, notes, ete., by telegraph, force 
and effect Of.......sessosesesncooesese.. 4365 

communications by telegraph, when 
deemed in writing ...............0 eee 4332 


contracts by telegraph deemed tn writ- 
43 


ng 
information by, unlawful use of, pen- 
Alty oka wae ewes en a Wa Sioa bee wie N 7340 
instrument in writing transmitted by. .4364 
messages, divulging or altering, pen- 


AMV tice G tala ied directa us oe scan eer we 7335 
false or forged, penalty for sending. .7333 
tampering with, penalty............... 73 
unlawful opening, PONAICY cose ceed cece 4239 

notice by, deemed actual................ 4363 

operator, bribing. penalty .............. TIH 

penalty for using information, ete...T27 

refusal to send, penalty................ 71538 
eal KoA revenue stamp, how described 
nE E A E EE A E E EE 


1648. 


service of writ or order by............... {StS 
“telegraphic copy” or ‘‘telegraphic du- 
plicate,” how construed.............. 4365 
unlawful injury of posts and wires, 
penalty iescirircenees rases eenaa 7299 
written instruments by telegraph, ef- 
fect- Of oense cen ieron bsnl wes oes 4364 


Telegraph Company— 
Taxation of, see Revenue and Taxa- : 


CI OND. secre setati teet Lis ols Swe be a 1596 
appropriation of lands, extent of........ 4359 
damages for divulging or altering tele- 

Eram 23 ois ewes ce bnew eee iowa eae EAN 4376 

unlawful use of information by....... 4506 
bribing operator .......ssssssesssress..- 4356 
injuries to fixtures of...............000- 4370 
injury to subaqueous cables.......... 4370 
wilful injury to propurty of............ 1304 
employees exempt from militia and 
jüry OUT 65 30s lathes cceee TEE a a 4375 


may construct lines on “post roads’’..435. 
liability of railway company for re- 


fusal to permit......essessesessnesess. 4373 
messages, transmission of, duty as to..4350 
order of transmitial, penaity Mee EE 4501 
refusal to transmit, ‘penalty Ridin te aioe eave 4572 
railroads designated as ‘post roads’. .4357 
not to discriminate against............ 308 
right of eminent domain extended to, 
and telephone companies ........... 4355 
to enter lands for survey, etc........ 4551 


to use highways, etc., for ‘poles, ete. ga 
subaqueous cables, noiice tu be given 


of location -2o262o2 ¥en dds banivn che ghiss 4374 
trade-mark of, unlawful use of........ 7343 
Telephone— 


messages, tampering with, penalty..... Toot 


Telephone Companies— 
See Telegraph Companies. 
ee of, see Revenue and Taxa- 
tion 
Tenant— 
See Landlord and Tenant. 
Tenancy in Common— 
See Co-tenant. 


Tender— 
condition precedent to action to er join 
tax collection ..essssnsercsesssceses... aos 
costs allowed in case of............ oli6. ale. 
Teatimony— 


See Evidence. 
Text Books— 
See School, Public. 
Thanksgiving Day— 
legal holday ‘sce leawscaee serite e uaia 17% 
Theater— 
penalty for keeping open on Sunday..1200 
Thistles— 


permitting growth of by land owner 


unlawful. penalty osc... lcecdueieterss 3578 
road supervisor, duties regarding.3079, 3770 
Threat— 
duty of magistrate on complaint of. 
threatened offense ......... cece cece 6681 
Thurston County— 
boundaries Of ........ccc cece eceece coeniniss 29 
Territory— 
defined as applied to county lines...... 3) 


Tide Fintsa— 
public ways to be constructed across, 


WHET, eivadaeeieked. donate tuteacecaenes 4007 
term construed in act for public ways 
CO. AED OTS? ovate os nesae iniaa a eta 40,2 


Tide Lands— 
See Public Lands; Streets. 


Classification of wo... cc. cc ccc e ee ee ee 23433, 2189 
contracts to TW ete scales pte s 4080, 40N9 
disposition “OF. veces ce Leena eas 2169-2155 
easement of United States in, adjoin- 
ing reservation’s, etc................. 2117 
investment of funds of in general fund 
warrants cesoie eann oneer towed unk N 
Seattle, plat of, to be corrected........ 2205 
street extensions over, certain con- 
tracts for to be cancelled...........2203 
streets over, citles first class............ 73) 


“tide lands,” term construed tn act for 

public way to harbors................ 4072 

waterways, excavation of, over... .4080-4489 
Timber— 


Ses Boom Companies; Liens; ree 


m: akne and driving logs............ 3128-3135 


eS e ĖS ire o S s Coa ce te — _ ma m 
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Time— Ass¢ssor— 

See Pleadings. 2 books and blanks, county auditor to 
computation of ...s..ssessssesess .... 4190, 4596 furnish s.s... deddrvace eneas Gee. doe OO 
Pleading, court to fix rules........ ciaeeduel compensation of ..... ins. aeaea aeaa Die 

Tolls— duties and powers of ........... . 658 
bridge, collection of ...........cceeee oe OAT meetings of board of review, notice ot.. 661 

Habtlity for charging illegal.. eee a AGT oath, bond ......... E E E sksee OOS 
collected at gates ............. oaen enews 4344 Claims— 
collection of illegal, Hability....... sees 4340 accounts of officer to seat i tevee eee ewe O40 
evading liability for ..... Unetetoe apes eee eon” allowance of .......... Loted aeeeeeanee Cte 
extorting illegal, penalty .............06. FBIS annual meeting of board. T EE ES S S 
free to militia, When......s.ss.ssscsesseo ee. etH) auditing Of .....sse Seca cayenne e.e... 644 
gates, where to be constructed......... 4344 orders receivable for town taxes” copes 648 
grinding grain, amount allowed for....2910 penalty for auditing without verifica- 
jurisdiction of justices in cases of CIO cctesvea Se Ledidaete ace O TA 643 

charging extra ........sssesesssosesses 4883 preservation and verification of.. ..640, 641 
Hability for failure to pay............0.. 4347 report to board, fiscal concerns........ ütt 
Maintaining irrigating ditches.......... 4202 read at town meeting ...... seesesseeso 647 
miller, duty and liability of........ 2911, 2912 estimate expenses for ensuing year... 646 

penalty for violating ..................2813 | Treasurer— 

to assist in carrying grist, when...... 2914 pay orders of board ..... Sadie R a es es 648 
ON eXCavated WAteTWAYS ......ccc eee eees ess | Clerk— 
rates of, county commissioners to tix. .442 acknowledgements, may take ...... ..,-. 63 
right of boom companies to collect.. bond, approval, custody .....cseeeeees oe. 635 

OaE EEE cade E Ea e E a 4251, 4391 by-laws, to post and record ............. 639 

road or canal companies may collect, duties, clerk of town board ............ 632 

Whence oe Caeea ea. ee etal ae eenean eo 4340 custodian of records ........ RERA s... 632 

toll road or bridge may be free, "when... 349 deputy, may ADPPOINE sescresed sots reri . 632 
county may purchase .....s.sssseresec.. 4350 constable’s name, to transmit, to 

who exempt from .... sssssssessssesesse. 34d county clerk ..esessossesesoeseocsees: 636 
Toll Bridge— justice’s name to transmit to county 

See Bridges. ClOTK cigaseen Sascisgan, «6neeebesas seals 637 
cities may build and maintatin.......... 111° notiNeation to officers elected ......... 612 

tolls, may charge and collect ........ 1112 penalty for neglect to report names 
free to militia, when............ccceeee eee 2005 of constable and justice............. 628 
extorting illegal fees, penalty.......... TBR proceedings of meetings, to record.... 633 
on navigable streams, rates of toll...... 3841 report taxes voted. to county auditor. 632 
owner to require cer rineate of health fees and compensation Of ...... csceeeeee 612 

of sheep ...... E ceeNieG Meuse Gensel oaths, may administer ...... ccerecceeeees OSS 

unlawful breaking . lis CutueiadinensarcweeredIeve: |} al eCungs— z 

Toll Road— ee yon aa Weche held aeea 2 
ee allots and deposit of ...... Sa mourns 607, 

bo ec ae or a 2093 business, how transacted ...... sasse aS 603 

how to be awarded............. TIITITITT ggsg | Canvass of vote, how conducted ........ 609 
commissioners, authority to lease high- Š result of. e be read ..... pater e Te Saree NEA D 

way for .aseesssosopeesercee ane INT] aa e E a E TT 
exempt from tolls, wno ONO EEA 357 notice of potne and contents Of....600; 

stice of, posting and contents of...600, 601 

gates, number of to be specified in or- oficera, elected sesser asstesenes 606 
Re ene eee eee ee ese okie nDNA 0 is ow Pt ce Qaida cieealy cars Ub Peed ` N 
a E e anened and closet sic. 05 
bond of lessee, requisites of......3874, 3875 powers of electors ie he st maya ee ES a oe 

lessee to keep road, how ...........0:. 3X76 special, when may iain sees er eeceees 3 

to specify toll rates...........c.eceeees INTS time and place of holding ....erereserses s a 

refusal to pay, penalty..............3878 VOITA SAU Be TAE ROYErNIDR "aris Di 

collecting illegal, penalty o EN 3578 who may Voie AL .essssse co AREE eiereetas 594 

forfeiture and cancellation of..... ese P830 Officers— i 
leased road deemed a highway..........3) 3879 appointive, terms Of .......0. sesssososese 826 
notice of intention to lease, publication. constable, oath and bond of ............ 619 

OE E EEN seeds dO geen hanes 3872 failure to eive bond, effect of ........ 6. 
persons and property Hable for tolls....3<*1 enumerated .....sses sosssess e. hassososoe 596 

rates, HOW regulated....cccccsececececeecs gxsa_ | justice. oath and bond of ........-....-- 620) 
toll gates, location of..................45.3877 | mot to be interested in contracts ....... <3 
toll rates, to be posted.......... Segara 3877 | Oath, filing Of 0... seererere sesrerssse 613-614 

Town— failure to file, effect of ...... .....e.eee 615 

See Cities and Towns; Cities of penalty for entering duties before 

Fourth Class AKINE orsida Creaa tEn, Gabbseeedeaeas 622 

Township Organization— ve ee peluemiae ere. file ac- aie 

- a aes ; ceptance o CO sdevwaes Sale tadat ues 
pva Waen take efect publication sp | records to be surrendered to successar o 
election precincts, how divided...... Babe 0e U.N ee VRE SRAE, Cee e eR Ses Sees Cae 
elections, hoard of. how constituted.... 636 resignations acceptance Of ..........06- oe 
guide posts. to erect Reta eS gene SURE Sen 654 terms of office erken a a ee ee eee ae a es) vo 

how erected and marked ........ «aces 6S7 treasurer, bond of, approval, filing .61/-618 

penalty for failure to maintain........ HRS failure to file, effect of ..... oie area tere’s ayes: hy 

for failure to locate ........ 0 cece eens 686 to give bond Se eee: ee ee Nas sie, ae 55° gD 
netices, Where and how posted ......... 689 vacancies, how filled ...... vee eee eens Dede OLD 
Officers of, effect of change of county Organization— 

NING: chan vaves alee eea eA EEEE KEETA 47 abstract to state auditor ...........- woes O86 

powers of, limitation on .......... 590, 591 Dillots form Of wied saa 4o con teareiawes 582 
property of, exempt from taxation..... 1659 boundaries, not to be changed .........- 583 

‘town” or “township,” synonymous... 694 division and annexation of ........... .. O84 

Actions— of county into, boundaries of ........ 5S3 
by ard against. authorized ........ ccc.. STR election, order directing ...... .......0.. Əsl 
judgments against. how collected ..... C82 CANVASS: Of cssteias (esate teens Goatees 582 

tax levied to pay, when ....ccceceees .. 683 existing precincts ‘and road districts . 
justice disqualified, when ........... wave 679 abolished ....s...ee TET EA 695 
name by which to sue or be sued ..... O17 naming Of ......se ssseseesoe coveeeeencens 5S5 
partition of common property of, how proceedings, when in conflict ........... oN 

regulated ......... aeu, siaa Dara sioeau ki RSI petition LOL. seresa d eani Eni aan mE EES 550 
proceedings in name Of ..assssse ceeeeeee 592 | Powe rs— 

in trespass on town lands ..... TPE .. 680 | direct institution and defense of ac- 


Service In actions against ........ ...... 678 UOS isc  Sacatanes Worten is pais usr DS 
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Township Organization—(Continued) animals, breaking lawful fence ........3522 
fences and running at large of stock, to cutting trees, ete., punishment ........7141 
regulate .......s.es sewcewe soeecoceesee D98 destroying trees in street or highway, 
license sale of liquors asians eda eaneueean OOO DUMISAIMNCHE “hicksakiee secsese seresoo 7 
er teks penalties for ‘violation of sds forcible eniry and- detainer, “punish- A 
PUICS sssssses pocessore osrers ee ceeesesee ment .205 co akesntet a e Wear KEES GRR A 
raine money for roads and bridges ..... 598 fruit and ornamental trees, destroying. 

i pate m poundin E of animals ........ oe penalty sass ives cesse oo E i 
ae ect OM1CeLrs ....ceee a. fee er eieiee sik: eseie's Ware's . d hunters, punishment for .......0. esse tl 
Poundmaster— = inclosed lands, punishment .......e000. TIRT 
fees, lien for payment ......ceeeeeeeeess ee 673 noticc to trespassers, evidence of...... 7139 
pounds, erected, when .....+.. ss. 674, 619 | on mining claims ......... sesse ang, LaS 7146 
oo he impounded stock....... cua wees 6:3 on public lands, commissioner ‘o nae 
uperv sors— ecute srs... ee oceseocosoce seese oevocacoeo Ə 
accounts audited DY .......s sccesseseo ceo 631 cn township's lands, proveedings ....... 60 
po Pu aber E of assessments, by. o posting advertisements on public prop- ae 

oar oO 1ea l. are esveeveeeve ee Be 88 @enove0ee Dawe! erty eevvereee SF @eeeeveere es PHC eeeeese t D 
bonds, issued. When ....ssseses 9606-00005 666 restraint of animals. damages for.3466-37474 
limitations on indebtedness ........... 10 swine, damages for trespassing ........c417 
restrictions on issuance .......- seess 667 taking fruit, ete., punishment .......... T142 
ue ane ate fund dices eee vex 00S uninclosed lands, bani IAC TAEAE N 
ex-ofüicio TENCE VIEWerS s.e.sresssseseces DYI wiiful, on public grounds, etC........ c.. D06 
powcrs and duties Of .essesesreees rere 627 treble damages for, when .....ccecceee DPG 
prosecutions in behalf of town ......... 630 involuntary. single damages ..........5607 

poe Pe poe Sree Ea aea as RTE ee Trial (Civil Actions)— 
two form a quorum ........ sas ge’ ia padeh Goaeal G28 See Actions; Appeal: Justices’ Courts; 
Taxes— Criminal Practice; Exceptions. 
annual indebtedness, limit of ........... 665 Costs and Disbursements on, see 
charges against, what are subjects ‘of... 663 Costs. 
county treasurer to collect ..... Suieseeess 610 | issues— 
county treasurer to pay warrant for defined ee i eecerteen e8 oe esposo econeovereeee eve 2 4982 
taxes quarterly .......s ereeserre seses 6; fact, arise, when ..... OEN T SNEEU 4964 
delinquencies, pr oceedings regarding.. (0 how tried eceereeveenee ef Fee eee eeeeeeeene 4467 
exiended on county rolls, ete..... eee 670 | others, how tried ...... ek ek het 4968 
poll tax, disposition of ...... ......- seese 659 kinds of ...... ea ia AE IRR he $462 
delinquent, how collected .......... eas 670 law. arise, when = on ce .4963 
revenues, how obtained ........ ssseseese 664 how tried Re ee ec tads ba Ban clone sis SOG 
co how levied and certified .......... 662 notice of trial of ..... i "| 4970 
reasurer— C O E O E E E E CE E E E 
accounts, shall keep and surr y Jury— 
successor ..... nee Se ae ite 630 amendment of pleadings on ......4993 note 
annual siarement, contents of ..... ceee 652 | argument of counsel ......... peer a 
Compensation Of s.s.s... cssssee eens ... 691 enarting Jury ...eeeee so seere cee eee es 4993 
draw money from county treasurer .... 631 conducting, manner of . : s4953 
orders, order of payment ....s....... way SC constitutional restraint on ‘court. -4993 nore 
presentment, indorsement s... 604 continuance, motion for .......... er pi 
penaliy for ne giect of duty give a arkean ane wie . 653 terms of ee ecerecce eoeeree sessee erne ae 
receive and disburse moneys ........... 649 defined sssesessee sorereerere seeesesorerres 4905 
Town Sites, Congressional— ev iaqence ON euu a e820 Ww etel eres ada 4993 note 
authority of officers specified...........1315 | Insiructions, rules governing ......4993 Ore 
conveyance to claimants ........... 307, 1808 , further, 0 PUY. When aisseted. ce cseenco) i 
deed, execution of, etc......... or ....1807 | Judgment directed, when essees eeeees. 4904 
disposition of unclaimed lots........... Inte aner es haere i T ala nee 
fee for recording. certificate ............ 1306 De ee Ge fie to be filed ..... PRC Kae he 
sh Ogtatnewwrnwende nf ff RPEMERET CUP BEET wee re reer nee ame rea eaee eeeeae o Su bow 
a ier Ppt Statement ol ai proof, order of taking ........... reer re AUE 
eecupation, what constitutes UU bape raed eas Tecan of court dena oe 
r t ASS VY coves eo ree ewoo‘ eves eee eeve Bed 
patent, notice of. to be published ...... 1309 | requests for special findings ....... we AIDS 
plat ol poems auditor ....ssssssesc.s 1304 richt to. after notice 4971 
notice of fling .....e.s..s week aecceaces aya 1295 ipi ORA P eae’ E en eae 
record of lot-claimants, to be kept.....1505 ! seta oe excepuans, how entered 4993 
suc egs ? 5 oe esesee @eseervreseneseveeen 3 à . : AA E dag cy N Pe E A A SER E AI, ciy 
Trade aaea S ie tabii ee jölnder I eserse akeita 4979 
oe Inds OL cantotine Be cews neia Gases essee.. 1919 
counterfeiting unlawful .........665 cecce: 3621 | m aia 1 ADS 
pünishment for svc2 eels awene sin Giada ye or eg AANO me 
defacing or removing, punishment for.328 | foe ie ee i 
ees recording with secretary aw | exception and denial, oral ............4991 
fee fara Pee arena Rae aes See pie for cause, defined a.s. E 498] 
a ee a ee or Pere ec eee esee eeeeee cent) bir ro yyy? r z t Q 
for certificates ....sesess escsooesesceee 323 a Pee OCS, C aerae a Ne 
gris nt oe etc., punis hment for. T324 ! Ai i Sn a gu eh pees Tos 
damages fOr ..assserse sesersere sesreses 3024 | ah as dehned ck ges 
infringement not to be recorded....... ict Seer dened oy ee esti ra 
“nerson,” how construed ................ 3499 | ee e cause of ..... APR Pe RNa ra 
sults, LAA pion cuted where associa- Exre nons <6 T esesoseorosoeo ce eee wnsreaens 4989 
tion not incorporated ......... cesses 3626 : rp Saon aaa is HARMING Ane Ae 
unauchorized use, punishment for......3826 5 3 trial of Issue on, rules goy erning. 49s), 2) 
unlawful use may be enjoined, et 3605 jury, adjournment pending deliberation, 500s 
Transportation Canines ClC...... “9 oe EEA A A 4099 
rys « ea Ings on ...... R 
See Revenue and Taxat . n p à E EN aaa sE 
damaves for failure to T on eet j ER A E ia basis 5™)2 
suits for, Where may be brought...... 4310 dischar e of, n, ae vas urig 
regulations of rates on railroads and Renee o TES tae Ea 
e omano arra BiA BG A ees oe ; 49 
l ni TS sarerea 915-43: charging of, without verdict Soe’ a006 
ic freight to destination wee E008 ae relia ement or discharge of, new 
Pial oeaiei e radi wees ce “AQT 
Soe Fisch: Game Taw 2 SEHD teen terete ete ee beeen eee es 
Tec ae Game Law. | P of keeping seses succsee ee e e WS 
Se by and against administrator, | an = when ee a 
Rt ee a are 6248, "6299 | pa seii denaiduna amscanieiced ey 
for dmg fo unidirveved Tanda «(388 | waiving, manner Of” vevveeeeeeeee il, “ae 
actions for, limitations on ..... Rigi ee 4800 oath Gl neck occ uke Geode cess aise “4999 
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Trial (Civil Actions)—(Continued)— county superintendent, county com- 
jury, papers, etc., entitled to, on delib-_ missioners to fill ........cccecccceceees 2301 
eration ora teense eRe 4 peu aromatic es 5004 enumeration of events constituting. .’.1548 
reduction of number by Conant o ona | e ay aoa Printer to perform 
separation of ........... i ga NGeacker Wewews 4999 governor to supply Gi baa on cae 100 
sukne ‘of, proceedings pn PAEAS N judge of supreme court, how filled.... 215 
ta an ane Be 2 Penne s1 judge superior court, how filled ...... 237 
pes enone ee apn justices’ records, etc., disposition of.. 
view DY -soas emt eee OM | An cae of e a 
ig oe a of amount of Te- 008 ay pend, failure of attorney general 
informal, correction of Pear ae eee.. 3013 office ae atate Grint howe ‘filled 91/222: be 
ne eee of spect E PE STE SNo school district offices, county superin- 
general, defined .a..... E ees: 3019 t n to fill west rtasis es. ssaeseres 2308 
when lo be reida a A A state geologist, how filled .............. 172 
special, defined ........ veseseeeee sesesdblg | SUCCESsor, duties and compensation 
pele Le De PES Cred eres: rp ees aue ea or to demand and receive 5 
SA BE ae hare een E eer ECOPASS su2idtws pera Here waccuws ere ‘ee 
ie ee a taking illegal fees or failing to pay 
Trial by Court— over constitutes ee eT a eee 1604-1616 
argument, cause reserved for....5115, 5116 term of officer filling .................... 1549 
decision, how made ........ e eeeeseeeese 029 | township officers, how filled ....... 625, 626 
dismissal, when granted ....ccce0 ceccees 5085 et of election to fill legislative...... 12 
findings deemed verdict ........ ceesre 5030 | Vagrancy— 
issues of, against joint debtor and arrest, without warrant ................6726 
served after judgment ........ TENN 5125 bond for good behavior ........... .. ee. 6728 
Verdict, extent Of ....s..ss.s sesseoescooe 5125 bond for good behavior, breach of....6730 
judgment on verdict, entered, when...5115 cities first class, powers over .......... 739 
upon findings, EtC......6. siese ce arene 5029 | cities second class may arrest, etc.... 855 
non-suit. when granted ........ 2 aten .-.5085 | Confinement at hard labor, when ...... 6734 
a eA ae neater s aae eS oa ee oe banat Of, on arrest essre.. LA 
e proceeding sosse cecccecceces ; AAE E ee re te 
porion meni of, costs on conaien oe oe at hard labor, provision 
reference, consent to, by parties ...... 50: OP Gv cae iesene eees eeanie’ E nie Seaan Enn 6735 
court may order, when ....... siete hes 5034 new sureties, when required ....6731, 6732 
ordered to whom ........ ... bia token 5035 proceedings, how governed ...... e... 6725 
WHEN atdssewee: ss Her ah eee seseo eooo.. 5028 proceeds of labor, disposition of ......6736 
a hace i sin eoa oe pon ieHion, where filed .....6729 
WHOS LO wcacccscee o EERE) osoo eveeeeser ria on eman Coeoeeseretevnsene eosenececece 
jaan On report .....e... Sutera er Validating Indebtedneas— ua 
qua canons necessary eoeeeeee eeeerenes 0 S e n 
rener e what po ronan E tec municipal. 
filing of, proceedings On ..............504 claim of ownership of personalty.....4952 
Tepes seeeeeee os ste eeee o osesescee see eeee 5038 failure of proof ....... Derea aeaaea fi ..... A951 
See Fish immaterial, effect of ......cccececececee 4950 
Mina tee Pha . ey nereNip, as to (criminal)....... 6861, 6944 
i Sen Corparatione: Goa O LETINI ‘Seda NEE haus Se eteeets 4349 
co defendant in action to qutet_ in open, when to issue ..... eee 4745, 4746 
Eee sp aish font Sia Sie sis 8" Salinas perce se 2 sher O SETVE ......0s0see. aaas TEE 4747 
Marahi Rodan ay sue on, when..... 4825 Jucati in çondemnation, cities of first 
. CIASS E E E E A E 
See Roads and Highways. Venue of Actions— 


Unclaimed Property— 


PE t E al Property. affecting real property, local ........... 4852 
See State University affecting title or possession of specific 
University Lands— ` personalty, local ..........6 weceeeess 5 

See Public Lands; State University. pe i ae ees seine sre mies 4854 
classification of, as state lands ......... 133 pe ng D: y 1 CEP sesesseesseresees, 4853 
contirmation of titles to, procedure.2118-2122 | Cpange by stipulation ....... Ste eeeeeees 4861 

United Statex— change of in justice’s court ...... 6558, 6559 

easement of, in tide lands adjoining change on commencement in wrong 
reservations, e@tC........ sesees ies atts 2117 COUNTY 2... ...65 ANERIAN cocccccoeees 4856 
jurisdiction concurrent with state...... 2110 change to new county, when .......... 4859 
land acauired, exempt from taxation..2111 | Change, when deemed complete ....... 4863 
purchase or condemnation of lands for costs and fees of change ............... 4860 

national PUrpOSeS asas... seesess cors 2110 defendant’s residence determines,...... 
conveyance, etc., may be secured...... 2110 When Ye rccnccas a: enert teen e rossini 4855 
rights and privileges ceded to .......... 2110 failure to transmit papers, effect of..4862 
signals, etc., of geodetic survey, pen- grounds authorizing change ........... 4857 
alty for defacing ....s.s.s.res sacsece. 2116 jurisdiction of court to which changed.4860 
station marks, ete., may erect ........ 2112 Ne CXe oseane aeneae Sasa whew eek a aa 5499 
lamages caused by, how awarded...2113 number of changes limited ............ 4858 
tender of damages, costs, recovery, of actions for forfelture ............... 5692 
in Case Of ereere ri ec Aae 2114 papers to be transmitted ......... ee. e. 4864 

fees and costs, allowance, how miude.2115 recovery of penalty or forfeiture ..... 4853 

surveys, rights regarding .ccccccecceees 2112 to what county changed ............... 4858 
Uniawful Assembinges— transmission of record on change..... 4860 
sheriff to suppress ......... EN 512 | Verdict— 
Usurpation of Office, etc.— See Trial (Civil Actions); Criminal 

See Quo Warranto, Procedure. 

Vacancy— actions for specific personalty ........ 5020 
caused by removal, to be filled by gov- assessment cases for improved roads. .3938 
CTNOP wrcsup bicsuee. ereet ees. SOG Sab Siah 109 real actions ...ssesses cad pane d bavese Coat 4671 
constable, commissioners to fill ....... 548 coroner’s jury, form and nature of.... 531 

county commissioner, how filled, term discharge of jury, judgment directed, 
of appointee ............. ceca eee 327-328 WHEN: 4cgtaccpetanen: reeves goaiden 4994 


4 bev commissioners, to fill, when.. 346 eminent domain, cities first class ....782-4 
Word cow 8< Carr y DA ht Pee LOGE 
Vat Artrsongs tr 1267-127) 
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Verdict—(Continued)— 
in ejectment, what jury shall find... .5510 
may be received on holiday ............ 4712 


Verification— 


Pleadings— 

agent or attorney may make, when..4925 
by municipal corporation ...........+..0675 
corporation. who to make for .........4925 


how made ........ UL cuexia cae peewee pees . 4925 

införmatiorn sissrccase wo eNeuseas ea ree 6833 

in justices’ courts ..... eens ee ne .. 6071 

mechanic's Hen claims ......... ec eee ee DID 

parties to make, When ..........eeeeeeeee 4925 

When may be omitted ......... eese o.. 4920 
Vensels— 


Quarantine of, see Board of Health. 
Taxation of, see Revenue and Tax- 


ation. 
ballast, unlawful discharge of oe 
penalty A iE aes cpg cate ct bras. EEES 7304 
enticing seamen to desert ..........006- 7219 


exempt fro taxation, when ..........1659 
harboring or secreting seamen, pen- 


Alty orea e iaiu se E E 85548 E 7320 
lability of, when  ......cccccccccvccceess 5953 
lien on, subject to, when ...as.sessseeeest 953 

enforcement Of ...s..essose cecceceee Py | 
limitation om ............ EASA . 5953 
malicious injury tO .....ss.ssssss cece wees 7155 
mooring to bridge, penalty ............ T305 


mooring to buoy or beacon, penalty. .7306 
mortgage on, to be recorded in custom 
HOUSE: ceri escasa ekarna wees 4559 
obstruction of navigation of, penalty. .7303 
owners and officers guilty of man- 


Slaughter, when ......... socos 7044, 7045 
Pilot— 
coasters not required to accept ........ 3245 
detention of aboard, penalty ...... oe 3236 
loss of vessel by, liability ...... pte Pa 
to aid, in distress ....... a T e be 3251 
pilotage, Hability for ........... wees eeee 3238 
pilotage of, on Puget Sound........ 3216-5245 
on Columbia TIVE? oes caavece 23 oo 3244-3258 
exemption of, from, when ......... . -8208 
Wrecked— 
See Wrecked Property. 
compensation of taken up ............. 32: 
conditions of bond .....ssssesssosese R A, 
costs of proceeding .........s sesoscssses. 3259 
disputed claim, complaint filed where.3289 
found adrift, owner to be notifled..... 3285 
liability of taken up, unnecessary 
USAR] .eccesesee sooeroesoss oreseeereeo' 320 
notice, service and “contents Of ssaruveus 2286 
posting, when, contents ....... aerate 3287 
failure to give, penalty .........00... 3288 
owner, may recover on payment of 
SHIVARC> siuwatee epee babes “4 whee eee eee 2280 
county officers to aid .................d200 
owner may take on board, when ..... 3289 
unclaimed, may be sold, when and 
HOW Sp Sbewhicdes. cde eaetens: PANT nenita 32 
- wrecked property of ......... asse 3260-3283 


Veteran Soldiers and Satlors— 


bond of post commander may be re- 


GUineds cick iisotaak’ ainsana seee lates 2543 
burial and expenses Of......ssesessessess> 2645 
G. A. R. commander to file notice and 

statement with county auditor, 

when 65. c xterra sees AEE E E e 2612 
indigent veterans, where and how pro- 

vided for clack Seay oie wes 05 CHER ba wes 20494 
may be sent to soldiers’ home, when..2e44 
preference in official appointment.. ... 263 

penalty berecia aiir nee edin 2037 
relief for indigent, county commission- 
ers may provide ............. PEEB cna 
qualitications for receiving............ 2640 
G. A. R. commander may draw for.. 

enea asa! aa a a aa e e ~ lo E e aria 2540, 241 

tax lévy to support, limit of ee rere se 2045 
Veterinary Surgeon, State— 

expenses and Salary Of.......ccec cence ee 20N 

how CHOSEN’ oc ccesk past k daw ees wha ibegeaed 3050 

may. with governor, co-operate with 

United States vovernment........ 2. 3054 
member state board of health.......... 3070 


office state veterinarian, creation of... .3050 
Penalty for obstructing, etc..........00 0d? 
powers and dutles ......... ce ccc ee eee BOAT 
professor of agricultural college........ 3031) 


qualifications .....sesosesoasse sserseeo . 3050 
stock, when may be destroyed.......... 3054 
Subject to call of mnie we authori- 
LIES. oc. ceue eres Salleews, tase netuaeGeesats 3053 
Substitutes, ‘authority of, ' compensa- 
tlon case ensi ge Ee eka sce ists uicacalegecals LOUD 


Viewers— 
See Roads and Highways. 
duties in laying out logging pone .4031- 4035 
POOCS A 20856 5s Wad ee e E ee eas 4044 


NE aero WS oie ie bes SG ee ee aoe ee eee 2 4042 
for turnpike roads, appointment of... 3855 
compensation of, ON ...essesssesessess .. 350 


Vivisection and Disnection— 
forbidden in common schools...........24 
dissection allowed, when ......... e... ee 2409 
Votes and Voting— 
See Elections. 


Warer— 
See Gambling. 
Wages— 

See Employees; Labor; Liens. 
garnishment, exempt from ..... Ber ery: D PA 
no exemption against ...............-0- 5248a 
preference right to claim........... 5981, 5952 
proceedings tO reCOVET..... ccc cee ee cence D953 


Wagon Road— 
See State Roads. 
Wahkinkum County— 


boundaries of ..........0008- ea nai . 30 
Walla Walla County— 

boundaries OL sess cece ckos ee eeeeo eats al 
Ward— 


See Guardian and Ward. 
Warden of Penitentlary— 
See State Penitentiary. 

Warehonse Receipts— 


alteration of, penalty ......... cc eee ee eee 7130 
bill of lading: or warehouse receipt, de- 
fined essa vader exes er rer res shad, 


duplicates, how. to be “marked. EER 
ISSUANCE Of. ccisessceresescersssi ceis onean aO 
TOP Of eeeerre tee eae eaa wanes Salk e RE N R 
furnished when, and to show what....3591 
goods not to be released without re- 


ceipt-holder’s consent .....sssecsesess. 3595 
delivery on pEr Seia Uon of receipt, 
CLC, R E E a E E T E E 3596 
identity of grain, ete., not to be de- 
StPOVed cia. eavepaws, Gis A a e aG 359$ 
indemnity against _ claims required, 
WNN -piise it ices oea EE Eea TAE ENDS BINDS | 
not to be issued, when.................65 3593 
receipts, ete., negotiable .......... 3598, 399 
transfer of, by indorsement........ oo ty 
drawn to “bearer,” effect of...... eee OHN) 
surrender of, may be required.when.... 364 
warehonseman, punishment of for un- 
lawful actS ....essssess osoo siaina aas 3497 
actions for damages against....... ren ai 
warehousemen and carriers, nents not 
altered DY. ccssaotsead dees cae ta lane ees 50L 


A from liability, when. vane se B6U3 
Warehouse Chargzes— 


lien for advances, freight, etce..........: 3963 
live stock or perishables, sale of........5004 
sale to satisfy lien................ 5963, AHS 
notices of sale, how RAVEN. ccc ccc DANN 
proceeds, how applied........... cece donb 
special contract, effect of.......... Since 5067 


Warrant of Arrest— 
See Arrest: Arrest and Balil; Criminal 
Procedure; Justices’ Courts; Ne 


Exeat. 
coroner's for arrest, form of............ 33.» 
how and where sServed..........cccc eee 536 
imprisonment of witness in contempt of 
legislative committee ................ < 
Sheriff to execute........ ccc cece cece cence ROT 


transmission by telegraph. eeina terena ONGI 
Warrant— 


abatement of nulsance.............. 3597, 3098 
BAY OL as ca eaxdiwe eens soa EEE oe HY 
commitment to insane hospital......... 2661 
to reform school .....sssesssssressosas.. 2725 
Warrant, State and Municipal— 
Municipal— 
call, when made, contents of............ 437 
penalty for failure- osskvivsa ke weeieanes . 434 


cost bills on, issuance and payment of. 1031 
county warrant.” "county order,” 
“county scrip,” synonymous terms. 393 
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Warrant. State and Muntcipal—(Cont). 
diking district, form and issuance of. .2°9 
presentation and call of....... ee «(1 


drainage districts, form and issuance age | 
Ol ieoa haaa e ees E E S O eee Tie d) 
presentation and CAN pecccrss ENEA Sidi 
draw interest, when .........2.e0- peee 455 
interest on, when allowed..... Wired beac 435 
notice of Call 6s ihe soso ss awonee wes wees 403 
officers discounting, penalty........ wages) 
payment by treasurer, when............ 453 
Order Of cccccccccccece coccscscorsecs dad, 439 | 
presentment and indorsement Oli veee ses 33 1 
presentation and registration of........ 2333 
how paid, iNterest 2... .ccceeeceeeceeees 2354 | 
how executed ......sasesesecsesoesesesee 2308 | 
exchanged for bonds of, when........ 2404 | 
register of, county auditor to furnish 
treasurer 5o5-aes Yea eee She W e ewes 2 
issue When and hOW-.sesliieristsis 303, Bud | 
schoo? district, directors to issue and | 
SÍST nce ss oboe aw NnS Ghd aoa Tew ees eo 2315 
clerk to issue and countersign.........2320 | 
unclaimed cancelled, When ............. 402a 
State— 
appropriation not to be excecde&d by 
TSSUC LOL) cud E E E E 149 
audited claims, may be drawn for..... 149 
auditor tO ArAW wsscceceeeeee Sperry eran 134 | 
Hable for unauthorized...........ee0. .. 135 
call to be published, Wħhen.....ssessssese 162 
interest on ceases after call matures. liz 
cancellation for non-presentmenl....... 142 
new in lieu of cancelled ...........e00- . 142 
designate act under wen drawn...... 135 
fund drawn ON esate hese decks PEPE 134 
duplicates may be issued, when wee lH 
requirements preliminary to ...es.s...- 145 
indorsement of payment, etc............ 199 
interest rate On ........ as . 3070 
legislative salaries and expenses.. rere 63-70 
list of to be furnished state treasurer.. 134 
military bills, for payment of..... a.. 21995 
order of payment of by state treasurer 15» 
Outstanding, cancellation .........e.ee eee 143 
payee to endorse, treasurer to transmit 
CO- RU) OOF 6 ss eee eee 0s eee 155 
payment out of order, etc., forfeiture 
POR” aeaaea anA wes v8 eae eee ES aeubeete IOL 
public printing, for, issued when....... 190 
record of lost or destroyed O E EA .. 146 
register of, state auditor to keep...... 134 
unliquidated claims, not to issue for, 
without appropriation PAE e.s... ..-. 149 
Warranty— 
See Deeds. 
Washington School for Defective 


Yoath— 
See School for Defective Youth. 
Washington Soldiers’ Home— 
See Soldiers’ Home. 
Washington State Reform School— 
See State Reform School. 
Washington's Birthday— 
lepal Noliday -scie6 so ere set eee snada a S 4709 


Waste— 
See Trespass, 
action by and against administrator, 


TOP ic hoes ne E pea Vesa e wea wes 6248, 6299 
damages for, on dissolution of injunc- 
tOn eiu aan a AEA aw was 3450 
injunction to prevent, on government 
land © ste eesseaa e oN es Oke Eia aa ai 3653S 
limitations on actions for EER e... 480) 
subject of action LoL. cece cece eee ees e... abot 
maintainable, when ........... ake OAS 
tenants committing ....... cc ccc cee ee eee DD 
treble damages and forfeiture .......... 5659 


Water Rights— 
See Irrigation; Tide Lands. 
Taxation of, see Revenue and Taxa- 


tion. 
appropriation by corporations for min- 
ing and manufacturing ....sssssssee. 4281 
former confirmed 2... cee cec ec ce eee seos $097 
how made .........008. dane a le ee ew tuk ete td 4092 
for irrigation 6c 555454 Saks Aon 4100-4165 
purpose of, may be changed..... ee 4099 
construction of works, when to be com- 
MENCOG. Veccas bcnv sese eked noren eina 4095 
corporations conveying may appropri- ° 
ate lands and water ................ Sla 


measure, unit Of ......ssessessessssssese . 4090 

regulations, effect or failure to compiy 
with ...... TE eee tee Na 4094, 4095 
right, acquired by appropriation. caves eS 
to use, when DEZINS. coc ccccececcececece 4094 
how may be transferred.. PVesdakbeewes 4096 
use for irrigating declared public...... 4177 
for irrigating districts ............4166-4249 
vested rights not impaired.............. 4004 
water companies may acquire lands. .42is 
may be organized, how..... Ses tarearens 4277 
may appropriate Water .........06. e... 4218 
to acquire franchise of citles.......... 279 

' Watersa y s= 
Excavation of Waterways Over— 

application for contract ....e.s.sssessesese 4084 
appraisal of tide lands subject. to fill. .4089 
bulkheads, contracts to specify......... 4085 
cities first class, powers er ene 739 
commissioner’s certificate of cost. .. 4053 
contracts for, when authorized......... 405) 
who may mako sorrosta an Gens 4080 

commissioner of public lands to 
måke csee ckéeioei eeu sees BSc. | sai ie ates O . A080 
what to specify ...... ccc ccc eee ee 4081, 4082 
cost of construction, how apportioned. 4087 
hen for COSU coud seve tases dees eses Je eee 4083 


proceeds of sales, per centage to go to 
harbor improvement fund .......... 4054 
percentage to general tide-land fund.40s4 
public right of user, tolls............0008. 4088 
right-of-way through public lands..... 4085 
Water Works— 
cities or towns may construct, etc....1976 
may sell or lease, procedure...... 1080-1052 
cities of third class may acquire, etec.. 938 
Ways of Necennity— 
See Private Way. 


Weapon— 
assault with deadly ........ cc. eee ce eee 7058 
Carrying Concealed ..... ccc cece cece eee ees TOS4 
dangerous, flourishing, “penalty ota orate 7082 
deadly, exhibiting in threatening man- 
MET dic e's bio sae oe eee eee. 50s le aletave a O a a e T083 
toy, sale of to children, penalty EIET 1224 
Weighers— 


See Lumber; Weights and Measures. 
Weights and Measures— 
See False Weights and Measures. 
bushel, weight of in certain commodi- 


a A aaa et T U a 3H 
charcoal, measurement of, penalty.... 
eeeeeeanseeeeeseene eee ersereeen ecovorrvenel 3646. ioe 
coal mines, output, penalty for false... 
Rac EA E E A Eads aT Oe 3154, 3185 
county sealer, Who Is...........cc cece noes Sia 
LO DPOCUlre orere tonen sods Ries A E Beas 
cause same to be tested..............8. 3 D5 
to give annual notice of authority....: 3636 
to try, prove and seal, when..........3607 
county standards, custody of... seee. 9030 
to procure Standards.....ceecceeceee seed 39 
custodian Of wick cc aia wees dcawiveausacbdoa, aod 
false standards, punishment for using.3649 
fees of state and county sealers........303S 
half-bushel, what constitutes........... sha 
hops, tare, weight of bales, etc........ 3045 
hundred weight and ton, what consti- 
tUteS iieo ooon enaa E AEA E ODAS 
oath of state and county senlers.......3641 
Secretary of state, state Sealer..........3034 
standard, how sealed by ...............: Bae 
state sealer to instruct county sealers. 3t3y 
United States standard recognized.....3633 
unlawful weights, recovery for..... oe 3045 


Western Washington Hospital for Jn- 
sane— 


See Hospitals for Insane, 


Whatcom County— 
boundaries of .........eces pee ane na eacedk 32 
Wharver— 
See Wharfage. 
cities may authorize erection of. etc...4007 
construction of, guard rails required. .4078 
county commissioners may authorize 


for, how long ss cased da kdaesiewain oes 4076 
erection at terminus of highway........ 4076 
harbor areas, may be leased for erec- 

LION OL. sa Sid ed nase Sa cb e tne A a Ces 21 


privilege, by whom and how secured. .416 
public ways to harbors.............. 4067-4074 
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rates, commissioners to fix.............. ri i E 
riparian owner may erect and charge RAE ire Paonta. ite 
wharfage ..... wecnces Pr rrrrrr rer ree re Justices’ Courts, see that Title. 
Wharfage— attendance of, compelled, when ........ 5995 


See Wharves. ~ 
cities first class may regulate........... 139 

second class fix rates Of........s.essese. 855 
lien and sale for advance charges.5963-5968 
rates of, county commissioners to fix. .4076 
riparian. owner may Charge........-..e6- 4073 


Whitman County— 


may be required before board state 
land commissioners, fees of......... 2189 
attorney not allowed fees BS) lak ewes 1614 
before insurance commissioner, penalty 
for disobedience ....... bee Weaeaowaieen 28 
bureau of labor, fees Of........eseess... 3499 
penalty for refusal to testify ........3299 


secreting or destroying, punishment...7129 | Work House— 
signer of testator’s name must sub- 


boundaries Of ......ssssssesececesosesoseose 33 contes: of elections, attendance of, may 
Whorcdom— be compelled eveccecse eceeete aus oeewkaod 
action for falsely charging.............. 4940 convict, deposition Of ...... seeesseosse 0003 
Widow— order to take testimony of ..........--6003 
See Probate Practice. on affidavit ...... cesses ssscso eseese. 60O 
may sue for death of husband, when. .4828 conviction of crime, effect of . . e e -5992 
Wife— coroner may summon and examine. eee 529 
See Husband and Wife; Community may compel attendance of ........ .... 030 
Property. to recognize to appear, when ........ .. 532 
aaue. property as if single............ 4502 costs in criminal cases, how allowed. .1609a 
action for per personal injuries of husband sium hi ett EA may commit for age 
survive tO .....s.s.ssccsecssesesoo Deans a E E N T EES Sayers 
civil disabilities of, abolished....... “iil4503 | defendant as, in criminal procedure....6941 
contracts and liabilities of, how en- ae Me ie OE misdemeanor ........7198 
CORCEO: sic biiied ova Saw seude aaeeeeoes e.e. 4504 ee noun ace Seranta E 
gerend for separate Tight, when.......- iF | habeas corpus, attendance compeied. 3829 
earnings of, and minor children, sep- Shere eaecal Nowa ones teere eseese nia 
arate property, When.........sss.se.. 4494 | i; er SY SINE ev ata Etas eseese 994 
ift from husband to, effect of....4489 note Me ec de Gi TARIE seeseeeee es 5991 
oined with husband in actions, when.4826 interrogatories to adversary ...... eee str 
lability, for injuries committed N 4506 en e “ot IY intone ce Saas e010 
mechanic's lien on property of....... "regin | Service Of e.s.. sesssesse serssereses T 
personal earnings of, power over...... 4493 ean service and filing of ......... 6010 
Character Of .....csseseeeseeeeseeeee 4489 note oe a no Ne ace veer 6010 
separate party to actions, when........ 4826 b ie l y n shane T inayat Gull 
separate property of husband exempt rebuttal of adversaries testimony....6012 
from debts of refusal of party to testify, penalty. .6013 
defined Seer aoe pears aba ” 4489 Hay ar gnon ai tendance sesoseso . » 6000 
eee neeeveveescvevese sf Be eseeeeeee eeeote Cc men or Segue era E oie. * AE EE eee A001 
soot from execu tote IIIS | mn ROW, directed and executed ......:...6001 
not liable for debts of community... ie Sone oe ee pame ER 
4489 note Bar ie Sects wee c ee eeee sseseas we teens 2034 
@eeoenereeoveevereaen en neeeveeeenene #1 C8 eee eve . a o orm TE Paia er c...e.. ODD 
sue and be sued, how....-.. esses esee e ee 4502 parties examined as. when eee roe E008 
Wile re iiz Pon in attendance as ......... ere ree ir 
ee Probate Practice. sons competent .....ssess wessdewsawn as 5990 
Paoa and Custody of, see Probate a as may ramine; in settles 
actice. Nt Of accounts .......0. wccccccces 147 
advanc:ments by testator, effect of..... 4602 state board of health may examine, 
after-acquired lands pass byY........... 4610 penalty .ssssses sooco ia. Ee 3462-3463 
approp Tia Ton to pay debts as Drove 5280 pyence ne. aaa tecum ........ see CaS 3996 
Y vevccccssccees sosesocecoeseceseo i books, etec., how obtained ....... e.. e. 5996 
charge or encumbrance, not revoca- Ki issued oy whom ......... PE case e.. D997 
OM: Sxidestecisdecns E TE Pies SCEVICC. Of wisscaav Ges Seay maestre seido 5998 
child, failure to name in, effect of...... 4601 superintendent of insane hospitals, 
construction of, intent and directions when required to attend ag ......... 2658 
fo COVER. unedbre rel ee esac av neces 4614 tender of fees to ....... Siwsan . . 5995 
D to convey estate not To Legislative Committee— 
OIN Scccles eG iou aen On EEEN 599 
: absent. commission to examine ....... 83-84 
contribution for 1089, Court MAy el | compulory atiendance before si... 81 
death of devisee before testator, who eraan how, before legislative com- 
takes devise ......ssssscssesosseserseso 4603 Aá T o Re ret > SEINE REINA. SR SNC SES Si, a 
devise py, Who may, make gerili lieg | extent of punishment for contempt.. .93-94 
of land, estate conveyed by........... sog | imprisonment of, for contempt before.. 94 
devisees as witnesses void, when....... 4607 | P o Re atrendance T 
execution of, requisites and manner of.4595 for refusal to testify before UU] ao 
legacies and devises, subject to sale for... | refusal to attend or testify before leg- 
legatees, contribution among .......... 6282 islative committee, penalty ........ 9r 
loss oe execution sale, refunding are Women— 
SNATCS cccccccscvce sosasencasevevcvesece 1 See Female: Em 
£ : d ployee. 
ae a Vas he lene ot ieee ae Shae He all avenues of employment onen to..... 3322 
when muat be proveds coasts anias d] ee TAY OCE Be aioe AREA 4164 
probated, in what county........... 6087-609 P a Fiala defiled ......... fe 
revocation of written, how effected... .4597 Words—_- # UU le ena RS 1 
of second—first, how revived.......... 4604 einer Aas 
sale of lands to pay legacy elie. dviw ester wwe bere ese 6277 construction of certain eeeseeevreseaes 4186-4789 

{ties first class may erect T AIEA 739 

scribe aS witness, CIC......... sc cee enes 4595 : $ 
subsequent marriage revokes, when....459s e SECOND prasy mo wore Dene: z 
term “will.” how construed ssa getsis | county commissioners may maintain, 
how construed 4.s..essessssoseseesoeoee 4615 > OF PAUPERI Arer pens ERE E ee 
Wilful and Malicious Mischief— Worship— ns 
See Criminal Law. disturbing, penalty ......00.. ceeees 1076, 7077 


GENERAL INDEX. 2261 


(References are to Sections.) 


W reck-Master— 
See Wr:cked Property. 
aid stranded Vessels, elC..... seveccceces 3269 
complete business to end of term....... J: 
düty of bsrsorieines eame ienei t annsi As e Al 
election of ......... ERTE AS AS 
magistrates, constables, etc.. “to aid..... 3270 
term of office ........ Jeevan seoses DlA, 3234 


Wrecked Pronerh 
See Wr:ck-Master. 


appraisal of salvage, when and how....3273 
appraisers, justice to appoint .......... 32i4 
oath and powers Of ...cccccccee ceeveceee 3275 
fees and expenses of ........... alates 3276 
- bond of claimant, conditions OL sxadeins 3255 
cos:S of proceeding ....essss coccccccccees 257 
cusiody and forfeiture of ..... eas len ees 266 
defacing marks, etc., punishment for... R251 
frauds, etc., of officer, penalty ....... .. 3279 
offic-rs to present violations to grand 
JUIN eases tint owes eae Seidl ee eae oe a wie . 


order for delivery., salvage erise SOBA 
owner may claim, limitation ............3264 


owner may recover .....eceees EEFE VAS l 
Salvage, etc., tO pay ..esssssoosessesses 3200 
perishable, wreck-master to petition 
for sale of .....ssss sessseeo AE Te SE 32 
manner of sale, proceeds, how dis- 
WSCA Ole Sade waldo aie vase’ GAAN wie 3263 


sale of. at auction. when authorized.. es 


disposition of proceedS ........eseceeoes 
salvage and expenses, statement of, re- 

GU IRE -sbchecks seu mesesadas Sede RN A 
ofħicer may retain property to secure. 3971 
limitation on amount of ..... e Ea 3272 

taking. without notice to wreck-master, 

DONAICY: a scksiwsd- eredero nea ore a aik 3 

wreck-master to give notice of posses- as 

sion of .......... Sielgt cet Oath ea nie waa eee 3277 
contents of notice ..... ist Meaeena pee a aeOele 
expense of publishing .......6 cesses 3218 

Writ— 

See Various Titles for Other Writs. 
election to fill legislative vacancy...... 12 
service of, by telegraph................6. 4899 
successor, to serve, when............ ols, 319 


Writ of Restitation— 
See Restitution, Writ of. 


Written Instruments— 


forged Soke davai bee rane AGAR Ree Ree ioeew les 

larceny Of sone sc cess beasdwaees saarensa ELL 

pleaded, NOW: .essssssssesesesossessorsosos 4930 
Yakima County- 

boundaries of ......... EEEE NEET .. of 


Youth, Defective— 
See School for Defective Youth. 


